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Hon. B. HENRY LACOMBE, Circuit Judge New York, N. Y. 
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Hon. THOMAS L CHATFIELD, District Judge, B. D. New York ' Brooklyn, N. Y. 
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Hon. JAMES L. MARTIN, District Judge, Vermont Battleboro, Vt. 

THIRD CIRCUIT. 

Hon. JOSEPH BUPFINGTON, Circuit Judge Pittsburgh, Pa. 
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Hon. BENJAMIN F. KBLLER, District Judge, S. D. West Virginia Bramwell, W. Va. 

FIFTH CIRCUIT. 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 
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Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 
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Hon. ALECK BOARMAN, District Judge, W. D. Louislana Shreveport, La. 
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Hon. DAVID E. BRYANT, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEBK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Tex. 
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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



WHITB RIVEE SAV. BANK OP WHITE RIVER JONCTION, VT., T, CITÏ 

OP SUPERIOR. 

(Circuit Court of Appeals, Seventh Circuit. August 11, 1906.) 

No. 1,196. 

1. Municipal Coepobations— Poweb to Co>'tbact Indebtedness— Validitt 

OF Bonds. 

A municipal corporation can incur no indebtedness for an object not 
wlthin tlie powers, express or implled, granted by its cliarter, and a pur- 
chaser of its bonds is cliargeable with notice of its charter powers and 
limitations when the purpose for which tlie bonds were issued is fully 
diselosed in their récitals. 

[Ed. Note. — For cases In point, see vol. 36, Cent. Dig. Municipal Cor- 
porations, § 1977.] 

2. Samb — Steeet Impbovement Bonds — Geneeal Liability op City. 

The charter of the city of Superior, Wis., of 1SS9 (Laws Wis. 1889, pp. 
407-413, e. 152, subsec. 16, §§ 339-167, et seq.), provides for the improvenient 
of streets and generally that the cost in the first instance shall be borne 
by abutting property in proportion to beneflts assessed, except at inter- 
sections of streets or alleys, and across iniblic grounds, which shall be 
borne by the city at large. The city is authorized to pay for such im- 
provements by the issuauce of improvenient bonds covering the assess- 
ments made on abutting lots, which shall contain récitals showing that 
they are ehargeable to particular property speclfied, and required to 
exteud a portion of the assessment each year on the tax rollg against euch 
projierty and to crédit the tax when collected to the fund against which 
payment of the bonds is charged. Held, that such charter did not vest In 
the city power to assume payment or obligation to pay in any event the 
expense of such improvements as a gênerai liability, and that improve- 
ment bonds reciting that they were issued under such charter, and 
specifying the property assessable for thoir jDayment in accordance with 
a sciieduie of such assessments on file, are not enforceable, nor the pur- 
chase money recoverable, against tho city as a gênerai liability. 

In Error to the Circuit Court of the United States for the West- 
ern District of Wisconsin, 
148 F.— 1 
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The plaîntiff in error Wliite River Savings Bank was tlie plaintiff below in 
a suit to recover of tlie eity of Superior upon 22 Ijonds of $500 each, and inter- 
est coupons attadied. The issues were submitted to the court, on walver 
of a jury trial, and resulted in findings and judjjnient in favor of the city 
of Superior. Upon this writ of error the conclusions of law only are chal- 
lenged. ' 

ïhe eomplaint allèges 24 causes of action — one for each of the bonds and 
attached coupons, respectively, and two for money had and received in the 
considération paid by the Original pnrchasers of:the bonds, under assiguments 
to the plaintiff. 

ïhe answer avers: (1) That the city was indettted beyond the constitu- 
tional limit and the bonds were invalld as gênerai obligations ; (2) that they 
were issued under the charter provisions for improvement of the streets 
and not as gênerai obligations ; (3) that no provision was made to pay princi- 
pal or interest by gênerai taxation and the bonds were invalid as gênerai 
obligations ; and (4) facts by way of défense to the alleged causes for money 
had and received. 

The bonds in suit were alike in form, except as to number and description 
of Street improvement mentioned in eacli, and the following exhibit illustrâtes 
the form of ail ; 

"No. 1176 State of Wisconsin. $500.00 

"City of Superior. 
• "Street Improvement Bond. 

"County of Douglas. 

"Know a!l men by thèse présents, that the city of Superior, In the county 
of Douglas, state of Wisconsin, for value received hereby ackuowledges itself 
Indcbted to and promises to pay the bearer hereof the sum of five hundred 
dollars lawful money of the United States Of America, to be paid on the sec- 
ond day of January, A. D. 1808, redeemable at the pleasure of the said 
city of Superior after the second day of January, A. D. 1896, with interest 
thereon at the rate of six per centum per annum, payable semi-annually on the 
second days of July and January in each year as evidenced by the semi-an- 
nual coupons hereto attached as they severally become due, both the interest 
and principal of this bond being payable at the National Bank of the Re- 
public in the city and state of New York. 

"This bond is issued by authority of chapter 16 of the charter of the city 
of Superior, approved March 23d, A. D. 1889, and by a resolution duly passed, 
approved and published in sald city of Superior and state pf Wisconsin, bearing 
date the 29th day of May, A. D. 1891. This bond is one of flve bonds numbered 
from 1175 to 1179 inclusive, the aggregate amount of which is two thousand 
three hundred and fifteen and 8s/i(,„ dollars and is issued for the purpose of 
defraying the cost of constructing the improvement on Dock street between 
North First street and a point 600 feet north of north Une of North First 
street and on account of such assessment made upon the property abutting up- 
on said street between said points for such improvement as the owners bave 
not elected to pay. 

"The payment of the principal and interest of this bond is made chargeable 
upon the property abutting upon said street between said points as evidenced by 
a statement and schedule of such spécial assessments on which the bonds are 
Issued as recorded in the office of the city clerk of said city of Superior. 

"And it is hereby certifled and recited that ail acts, conditions and things 
required to be done, précèdent to and in the issuing of this bond, hâve duly 
happened and been performed in regular and due form as required by law. 

"The full faith and crédit of the city of Superior, Douglas county and state 
of Wisconsin, Is hereby Irrevocably pledged for the prompt payment of this 
bond, both principal and interest. 

"In testimony whereof, the said city of Superior, county of Douglas and state 
of Wisconsin bas caused this bond to be signed by its mayor aud city clerk 
and the seal of said eity to be attached this second day of January, A. D. 1891. 

" , Mayor. 

"W. J. Dargis, City Clerk. 

"Oountersigned : , Comptroller." 
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The following agreement extendlng the time of payment was made July 2, 
1898, and accepted by the eity : 

"For and in considération of one dollar to me in liand paid by the city of 
Superior and other valuable considération the undersigned owner and holder 
of this bond hereby agrées to and does extend the time of payment thereof 
until the flrst day of July, 1908, and agrées to forbear suit thereon until said 
date and further agrées to and does hereby reduce the rate of Interest on said 
bond after the first day of July, 1898, to the rate of r>% per annum, payable 
semi-annually as evidenced by coupons attaehed to this bond provided that said 
«ity shall bave the option of paylng the said bond with accrued interest of 
any time prier to July Ist, 1908, and provided further that In case of tailure 
or neglect of the city to pay any installment of interest for a period of six 
months after the same becomes due the bond shall become due at the option 
of the holder. 

"Wliite River Savings Bank, 
"By William G. Watts, its Attorney in Fact." 

The charter of the city under which thèse bonds were issued, is chapter 152, 
p. 349, Lavvs of Wiseonsin for 1889, and subchapter IG thereof (page 407), 
mentioned in the bonds, is entitled "City Improvements" and embraces sections 
numbered consecutively from 139 to 167 inclusive. The following références 
are deemed sufflcient for the sections applicable to the controversy. Sections 
139, 140, 141, and 142 authorize and provide for establishing grades of 
streets, régulation of sidewalks, with gênerai provision as to opening and pav- 
ing streets. Sections 143, 144, and 145 read as follovvs : 

"Section 143. In the first Instance the grading, graveling, paving, planking, 
macadamizing or improvement of any street or alley, and the construction of 
cross wallïs where there is no intersection of streets, shall be chargeable to the 
lots or parcels of land fronting or abutting upon such street or alley, in pro- 
portion to the benefits accruing to such lots or parcels of real estate by 
reason of such Improvement. Provided, however, that the total amount 
so assessed to the abutting real estate as benefits shall not exceed the entire 
cost of such improvement. And provided, further, that in no case shall the 
amount so assessed to any parcel of abutting real estate exceed the beneflt 
accruing to such real estate by such improvement except in case of sidewalks. 

"Section 144. The expense of ail crosswalks at the intersection of streets 
or alleys, and across public grounds shall be paid by the city at large. The 
expense of maintenance, relaying, keeping in repalr and cleaning of streets, 
in ail cases where the streets sliall hâve been constructed to the established 
grade and graveled, planked, macadamized or paved as required by the com- 
mon counci!. shall be paid ont of the gênerai fund of the city. 

"Section 145. Before the council shall change or alter any established grade, 
or shall order any work to be doue on any street, in whole or in part, at the 
expense of the abutting real estate, it shall order the board of public works 
to View the promises and détermine the damages and benefits which will accrue 
to each parcel of abutting real estate, b.y such change or altération of grade ; 
the entire cost of the contemplated work or improvement upon the street the 
benefits and damages that vcill accrue to the several parcels of abutting real 
estate by such work or improvement, and the amount that should be assessed 
under the provisions of this charter, to each parcel of such abutting real es- 
tate, as benefits accruing thereto by such contemplated work or improvement." 

The sueceeding sections, up to 157, direct the course to be pursued in the 
letting and performance of the work and the making of assessments. Section 
157 reads : "When a contract is let for doing any work specified, herein 
chargeable to the abutting real estate, it may provide that the amounts so 
chargeable may be paid with certificates against the lots or in improvement 
bonds, or that payment may be partly made in certificates and part in cash or 
improvement bonds, or both." 

Section 158 prescribes the notice to be given for letting a contract when the 
amount chargeable to the abutting lots is finally determined, which notice 
States, "It is proposed to issue bonds chargeable to the abutting real estate to 
pay the spécial assessments and such bonds will be issued covering ail of said 
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assessments except in cases wliere the owners of tbe property hâve elected to 
pay on présentation of the certifioates." 

Section 159 reads : "After tlio expiration of said thirty days the council may 
issue improvement bonds covering ail the assessments except sucli as the 
owners hâve fiied notices of élection to pay as stated in tlie preceding section. 
Said bond shall be signed by the mayor and clerlc, be sealed with the corporate 
seal of the city and contain such récitais as may be necessary to show that 
they are chargeable to partieular property, specifying the same and the num- 
ber and amount of said bonds." 

Section 160 directs that the bonds be "semi-annual interest coupon bonds, 
payable at the option of the city after flve years and absoiutoly at the expira- 
tion of seven years of their date, and shall draw interest at a rate not exceed- 
ing six per cent per annum." 

Section 161 requires the city clerlc to prépare and record "a statement of the 
spécial assessments on which the bonds are issued" ; and section 162 provides, 
"The treasurer sliall pay the interest on, and principal of said bonds as the 
same become due and charge the amount to the proper fund." 

Section 163 reads : "In eaeh year after the Issuing of said bonds, when 
the tax roll for the year is prepared, one-flfth of the spécial assessment on 
each parcel of property covered by said bonds with six per cent interest on 
the amount of said spécial assessment then unpaid, shall be extended on the 
tax roll as a spécial tax on said property, and thereafter this tax shall be 
treated in ail respects as any othor city taxes, and when collected, the same 
shall be credited to the fund against wliich paymeuts on said bonds are char- 
ged." 

Section 164 prohiblts actions to avoid any such spécial as' essment after bonds 
hâve been issued eovcring tlie same and that tlîe bonds shall be conclusive 
proof of ail the proceedings. 

General provisions of the charter, In so far as they apjiear niaterial, are men- 
tioned in the opinion. 

E. F. McCausland, for plaintifï in error. 
Lf. K. Luse, for défendant in error. 

Before BAKER, SEAMAN, and KOHESAAT, Circuit Judges. 

SEAMAN, Circuit Judge, after tlie foregoing statement, deliv- 
ered the opinion of the court. 

The issuance of the bonds in suit and their sale by the city of 
Superior in November and December 1891, at 94 per cent, of the 
face and accrued interest, are conceded facts ; and the findings 
are that the plaintifï in error purchased them from the holder, at 
par, more than four years after they were issued, while the city 
had promptly paid the interest meantime. Each bond bears thé 
désignation "Street Improvement Bond," and recites that it is 
issued by authority of chapter 16 of the city charter of 1889 (chapter 
152, p. 407, Eaws 1889), for street improvements upon portions 
of a certain street described in the bond, and "is made chargeable 
upon the property abutting" thereon, "as evidenced by a statement 
and schedule of such spécial assessment on which the bonds are issued, 
as recorded." Recovery is sought against the city, as a gênerai 
obligation assumed by it, in thus issuing and selling the bonds, and 
not dépendent upon the collection of the spécial assessments r&- 
ferred to. The primary test of liability, therefore, irrespective of 
the récitals, is, whether the charter provisions vest power in the 
city to incur such gênerai obligation in any event. That power 
to borrow money "does not belong to a municipal corporation 



WIIITE EIVER SAV. BANK V. CITY OF SUPEEIOR. 5 

as an incident of its création," and "must be conferred by législation, 
either express or implied," is stated by Mr. Justice Bradley, in 
the prevailing opinion in The Mayor v. Ray, 19 Wall. 468, 475, 22 
L. Ed. 164, as the gênerai doctrine. See 1 Dillon's Municipal Corp. 
(4th Ed.) §§ 122, 12.5. The only dissent from this expression of 
the rule — and as well the diversity of opinion in the gênerai au- 
thorities — arises out of the strict limitation it may impose in 
référence to an implied power. It is well settled, however, that the 
municipality can incur no indebtedness for an object not within 
the powers, express or implied, granted by its charter, and that 
the purchaser of a bond is chargeable with notice of the charter 
powers, when the purpose is fully disclosed in the bond récitals. 
If the city of Superior was not empowered to assume and pay for the 
improvements described in the bond, or incur indebtedness for 
such expenditure, as a gênerai municipal charge, it is plain that such 
liability cannot be imposed in this action. The purpose and mate- 
rial facts are recited in the bonds and none of thèse récitals tend 
to the view of gênerai liability — aside from the formai promises 
of the city and pledge of its "faith and crédit" — while the purchaser 
is bound by the law and facts thus brought to bis attention. 

The meaning and policy of sections 143 and 144 are unmistakably 
this : That the expense for the original or "first instance" of perma- 
nent improvement of a street or alley, to the extent of its frontage 
on abutting lots shall be borne exclusively by and made chargeable to 
such abutting lots, in proportion to benefits assessed under other pro- 
visions ; and that the remaining expense of such improvement, at the 
intersections of streets and alleys and across pubhc grounds, shall 
be borne by the city at large. The succeeding sections, from 145 to 
156 inclusive, provide for the assessment against abutting lots, the 
letting of the work and the giving of certificates to the contracter of 
amounts chargeable to lots. Section 157 authorizes the contract for 
the work "chargeable to the abutting real estate" to provide "that 
the amounts so chargeable may be paid with certificates against the 
lots or in improvement bonds, or that payment may be partly made 
in certificates and part in cash or improvement bonds, or both." Sec- 
tion 158 prescribes the notice to be given when improvement bonds 
are intended, stating the purpose "to issue bonds chargeable to the 
abutting real estate, to pay the spécial assessments," except where 
owners elect to pay. Section 159 provides for issuing the bonds to 
"contain such récitals as may be necessary to show that they are 
chargeable to particular property, specifying the same." They are 
to be made "payable at the option of the city after five years and ab- 
solutely at the expiration of seven years," and bear interest, not ex- 
ceeding 6 per cent, (section 160) ; the city clerk is to record a state- 
ment of the assessments with a copy of the bonds (section 161) ; the 
treasurer is to pay accruing interest and principal "and charge the 
amount to the proper fund" (section 163) ; one-fifth of the spécial 
assessment, with 6 per cent, interest, "shall be extended on the tax 
roll as a spécial tax on" the lots so asssessed, "and thereafter this tax 
shall be treated in ail respects as any other city taxes," and when col- 
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lected "credited to the fund against which payments on said bonds 
are charged" (section 163) ; and no action to avoid the assessments 
shall be maintained after the bonds are issued (section 164). 

No departure from the above-mentioned purpose of sections 143 
and 144 is stated in terms in either of thèse provisions, nor is any 
express provision or authority found elsewhere in the charter which 
makes the bonds gênerai obligations. But the contention is in sub- 
stance, that such intent must be inferred from the provisions for is- 
suing improvement bonds ; that in such event, the city elects to thus 
raise the means to pay for the improvement ; and that it is "then reim- 
bursed out of the assessments when collected." If this view were 
otherwise tenable, it is, as we believe, inconsistent with the gênerai 
provisions of the charter, particularly section 103, that: "The com- 
mon council shall hâve authority to issue bonds for the following spé- 
cifie purposes only" — and then spécifies objects, none of which are ap- 
plicable to spécial assessments. In other sections : funds from spé- 
cial assessments are excepted from control of the common council 
(section 93) ; money cannot be appropriated for purposes not expressh^ 
authorized (section 93) ; and orders cannot be drawn upon the treas- 
urer unless money is in his hands to the crédit of the fund (section 95). 

The question, however, whether this issue of improvement bonds 
became a gênerai obligation against the city, under the provisions 
of the charter of 1889, was recently (1902) before the Suprême Court 
of Wisconsin, in Uncas National Bank v. Superior, 115 Wis. 340, 344, 
91 N. W. 1004, and it was decided, in a well considered and unanimous 
opinion, that the city was without power to incur gênerai liability 
for the purpose, and that the bonds were not enforceable otherwise 
than through the spécial assessment provisions of the charter. While 
the interprétation referred to occurred long after the issue and sale 
of thèse bonds, so that we may not rest upon it as conclusive of 
rights acquired by the plaintiiï in error, we concur in such interpréta- 
tion, recognizing, not only its importance and weight as the rule of 
that court, but satisfîed of its correctness, upon independent consid- 
ération of the statute. 

The contention upon behalf of the plaintifï in error that a prior 
décision of the same court (1893) in Fowler v. City of Superior, 85 
Wis. 411, 415, 54 N. W. 800, is controlling in respect of the rights in- 
volved in this suit, or at least strongly persuasive, against the con- 
struction adopted in the Uncas National Bank Case, is without force, 
for the reason that it arose under and involves only the provisions of 
a subséquent charter of 1891 (chapter 124, p. 774, Laws 1891), which 
difïered in material terms from the charter of 1889. Were the provi- 
sions involved in the Fowler controversv substantially identical with 
those involved hère, the détermination would not be free from diffi- 
culty, in view of the facts found in référence to the negotiation of the 
bonds in suit. In this court, prior to the décision in the Uncas Na- 
tional Bank Case, the question of liabilitv arose, in King v. Citv of 
Superior, 54 C. C. A. 499, 501, 117 Fed. 113, upon bonds in likc 
form, issued under the charter of 1891, and it was then rightly treated 
as set at rest by the décision in. the Fowler Case ; but the rule fol- 



CITr OF SUPEBIOR V. MARBLE SAV. BANK. 7 

lowed there is not applicable to bonds issued under the charter of 
1889. In Uncas National Bank v. Superior, 115 Wis., the opinion 
(page 349, 91 N. W. 1007) points out important distinctions between 
the charters of 1889 and 1891, and construes the charter of 1889 as 
conferring no power to incur gênerai obligation for payment of the 
bonds, "notwithstanding what was said in the Fowler case." Other 
distinctions appear, not mentioned in that opinion, namely, section 
132 of the charter of 189], authorizes such other récitals in the 
bonds "as the common council may think proper to insert," not pro- 
vided in the prior charter. Section 133, referring to the issue of ini- 
provement bonds, expressly authorizes sale of the bonds in install- 
ments, by the common council "at not less than par value" and dbl- 
lection of the proceeds to be "paid to the contractor," while no such 
provision appears in 1889, nor any mention of sale of the bonds. 
Section 130 provides that the work may be paid in certiiicates, bonds 
or the "proceeds of the sale of such bonds," while use of the proceeds 
is not mentioned in the charter of 1889. 

We are of opinion, therefore, that the construction of the statute 
under which the bonds in suit Vvxre issued, is unafifected by the Fowler 
Case ; that no power is vested in the municipality to assume payment 
or obligation to pay, in any event, the expense of the improvements 
in question as a gênerai liability; that the bonds are not enforceable, 
nor the purchase money recoverable, against the city upon any theory 
of the présent action ; and that the court below rightly dismissed 
the complaint on the merits. 

The judgment accordingly is afifirmed. 



CITY OF SUPERIOR v. MARBLE SAV. BANK OF RTJTLAND, VT. 
(Circuit Court of Appeals, Seventh Circuit. August 11, 1006.) 

No. 1,204. 

1. MuNiciPAi. Corporations— .Sewer Boîjds— Gejjeral Ltaiîilitt of Citt. 

The cliarter of tlie city of Superior, Wis., of 1SS9 (Laws Wis. 1889, p. 
415. c. 152), in that part relating to sewers (subchapter 18), after provid- 
Ing for spécial assessments ou abutting property, authorizes the council 
to issue bonds covering sucli assessments which "shall specify on their 
face that they are sewerage bonds, and chargeable oniy to the particular 
lots and parcels of land described therein, and such other provisions as 
the council may thinlc proper to insert." It is further provided that the 
council may sell sucli bonds at not less than par, and pay the pi-oceeds 
to the sewer contractor, and that "the city shall pay the principal and 
Interest on said bonds as tiiey fall due, and shall reiniburse itself by a tax 
on the particular lots mentioned in said bonds." Held, that bonds so 
issued and sold constituted gênerai obligations of the city. 

2. SaME— ESTOPPEL BY RECITALS. 

Where a city was authorized by its charter to insert in sewer bonds 
"such other i)rovisions as the council may think projjer," it is estopped 
by a récital that ail acts, conditions, and things required to be done 
précèdent to and in tlie issuance of the bonds liad been du^y clone and per- 
forinod as required by law, and by a provision pledgiug its full faith and 



8 148 FEDERAL EEPOETEU. 

crédit for their payment, to set up as a défense to tbe bonds that it did 
not provide funds for their payment as required by law. 

[Ed. Note. — For cases In point, see vol. 36, Cent. Dig. Municipal Cor- 
poration, §§ 1972-1977.] 

In Error to the Circuit Court of the United States for the Western 
District of Wisconsin. 

This writ of error is brought by the city of Superior (défendant below), 
to reverse a judgment against the city and in favor of Marble Savings lîanli 
(plaintiff below) upon 10 "Sewer Improvemeut Boiids," of $500 each, and an- 
iiexed coupons. The facts are undisputed and error is assigned only npou 
the conclusion of law that the bonds were valid gênerai obligations of the city. 

ïhe bonds were identical in form and ténor, except in sériai nuuiber and 
description of sewer improvement, as foUows : 

"109 United States of America. $500.00 

"State of Wisconsin. 

"City of Superior. 

"Sewer Imijrovement Bond. 

"County of Douglas. 

"Know ail men by thèse présents, that the city of Superior, in the county 
of Douglas and state of Wisconsin, for value received hereby ackuowledgfs 
itself iudebted to and promises to pay the bearer hereof the suni of tive 
huudred dollars lawful money of the United States of ximerica, to be paid 
on the first day of July, A. D. 1897, redeemable at the pleasure of tbe city 
of Superior atter the flrst day of July, A. D. 189.5, with interest at the rate 
of six per centum per aunum, payable semi annually on the flrst days of July 
and January in each year as evideuced by the seuii annual coupons hereto 
attached as they severally become due, both the principal and interest of this 
bond being payable at the National Bank of the Republic in the city and 
state of New Yorli. 

"This bond is issued by autbority of chapter 18 of the charter of the city 
of Superior, being chapter 152, Lavi'S of Wisconsin, approved March 23rd, 
A. D. 1889, and by an ordinance dtily passed, approved and publislied in said 
city of Superior and state of Wisconsin, bearing date tbe second day of 
September, A. D. 1890. This bond is oue of tweuty six bonds nunibered from 
285 to 310 inclusive, the aggregate amount of which is twelve thousand si.x 
hundred and sixty four and 48/100 dollars aud is issued for the purpose 
of defraying tliat part of the cost of constructing a sewer on alleys between 
west 3rd and wost Cth streets from Division to Carlton avenues, also 
in the alleys between west Oth and west 9th streets from Carlton avenue to 
a point two hundred (200) feet west of Morgan avenue, also in the alley 
between Vk'est Second and west Third streets from Cadotte to Carlton avenues 
in sewer district No. 3 in the citj' of Superioi', which part of tbe cost is made 
chargeable as a spécial assessment to the abuttiug real estate thereou accord- 
ing to chapter 18 of the city charter of the city of Superior and ou account 
of such assessment made ou the property abuttiug upon said street and alleys 
between said points for such improvenieuts as the owners bave not elected 
to pay. 

"The payment of the principal and interest of this bond is made chargeable 
to the property abuttiug upon said streets and alleys betvVeen said points 
as evideuced by a statement and scliedule of sucb spécial assessmeuts on which 
the bonds are isstied as recorded in tbe office of the city clerk of said city 
of Superior. 

"And it is hereby certified and recited that ail aets, conditions, and things 
required to be donc orecedent to and in tlif. issuiug of this bond bave duly 
hapiieued and been performed in regular aud due lonn as reqtiired by law. 

"The full faith and crédit of the city of Suiierior. Douglas Cotmty and state 
of Wisconsin, is hereby irrevocably pledged l'or the prompt payment of this 
bond, both principal and interest. 
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"In testimony vvliereof tbe said city of Superior, county of Douslas and stnfo 
of Wisconsin lias (/aused tliis bond to be sisned by its niayor aud clty clerb 
and the seal of said city liereto attac-bed this first day of July, A. D. 1890. 

"City of Superior, Wis. 1889. [Corporate Seal]" 

L. K. Luse, for plaintiff 'n error. 

E. F. McCansland, for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge Cafter stating the facts) The bonds in- 
volved in this action were issued and sold by the city of Superior, 
under the authority of subchapter 18 of its charter of 1889 (chapter 
158, p. 415, Laws Wis. 1889). as "sewer improvement bonds." This 
charter is considered in the opinion filed herewith in White River 
Savings Bank v. City of Superior (No. 1,196) 148 Fed. 1, but the 
provisions of chapter 18, upon which recovery was awarded in the 
présent suit, are plainly distinguisliable from tliose found in chapter 
16, relating to street improvement bonds. In that opinion, the sec- 
tions of chapter 16 appear, together with such gênerai provisions cf 
the charter as affect either controversy in référence to the power of 
the city to incur indebtedness or gênerai obligations, and recapitula- 
tion is needless in the présent opinion. 

Chapter 18 of the charter treats of "Sewers," and section 201 pre- 
scribes the notice to be given, \\ hcn a contract has been Ict and amounts 
chargeable to abutting lots hâve been determined, "if the common 
council deems it for the best intcrest of the property ovvners affected 
by the spécial assessments," which notice is not substantially différent 
from the form given for street improvements in section 158 of chap- 
ter 16. Section 202 au^horizes the issue of bonds to cover ail spécial 
assessments, which the lot ovvners do not elect to pay under the 
notice, which "shall specify on their face that they are sewerage 
bonds, and chargeable only to the particular lots and parcels of 
land described therein and such other proznsions as the council m-ay 
think proper to insert." With the important exception of tlie languacje 
we hâve it^licized in the above quotation, the terms of this section 
are substantionally like those contained in sections 159 and 160, in 
chapter 16 for street improvement bords. 

The succeeding provisions are sections 203, 204, and 205, as fol- 
lows : 

"Section 20.S. Said bonds may be sold by the common conncil at not less 
tban par value, and the proceeds pfnd to tlie sewerace contractor, or the con- 
tract uiay provirte tliat the contractor sliall tako tlie bonds as a payment 
on liii! eoiitr.act at their par value with accrued Interest. 

"Section 204. The city shall pay the priiicipal aiul interest on said bonds 
as they fall due. and sliall reinihurse itself by a tax on the particular lots 
montioued in said bonds in the followin?; manner. 

"Section 205. The city clerk shall, in each year for flve years succeeding 
the issue of said bonds, enter in tUe tax-roll as a siieclal tax upon each of the 
jiarceis of land mentioned In said bonds, one-flftli of the spécial assessments 
as to each said parcel of land with six per cent interest on the whole amount 
of said s])Goial assessnient on such parcel of land then unpaid. Said tax 
shall be treated in ail respects as any other city tax, and wUen collected shall 
be credited to the sewerage fund of said city." 
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Express authority is thus given: (1) to issue the bonds, wilh "such 
. other provisions as the council niay think proper to insert;" (2) to 
sell them, "at not less than par value" and pay tlie proceeds to the 
contractor, except when the contract provides for the contractor to 
take them; and (3) the city is required to pay principal and intcrest 
"as they fall due, and shall rcimburse itself" through the spécial as- 
sessments. The purpose to inake the bonds, when so issued and sold, 
gênerai obligations of the city, to accomplish their sale at par value, 
is unmistakable ; and under such législative intent the authoritv to 
that end is ample. Fowler v. Citv of'Superior, 85 Wis. 411, 419, 423, 
54 N. W. 800; United States v. Fort Scott, 99 U. S. 152, 157, 160, 
35 L. Ed. 348. Under the récitals in the bond, the city cannot now 
raise objection that. funds were not provided to meet such requiremeut. 
King y. City of Superior, 117 Eed. 113, 118, 54 C. C. A. 499. The 
provisions referred to exempt the bonds in suit from the rule of Uncas 
National Bank v. Superior. 115 Wis. 340, 344, 91 N. W. 1004, re- 
ferred to in the above mentioned opinion of this court in White River 
Savings Bank v. City of Supreior, and from the distinctions, as well, 
upon which we were constrained to pronounce against liability in 
the last mentioned case. 

The judgment of the Circuit Court accordingly is affirmed. 



BRATTLEBORO 8AV. BANK OF BRATTLEBOKO. VT., v. CITY OF SU- 
PERIOR. BENXIN'GTON COUNTY SAV. BANK OF BENNINGTOX. 
Vï., V. SAME, BEIXOWS FALLS SAV. BANK OF BELLOWS FAIXS, 
VT., V. SAME. AVILMINOJTON SAV. BANlî OF WILMINGTON, VT., 
r. SAME. 

(Circuit Court of Appeals, Seventh Circuit. August 11, 1906.) 

No. 1,22.5-1,228. 

In Error to the Circuit Court of the United States for the Western 
District of Wisconsin. 

E. E. McCausland, for plaintiff in error. 
L. K. Luse, for défendant iu error. 

Before BAKER, SEAMAN, and KOIILSAAT, Circuit Judges. 

PER CURIAM. The abcve-entitled writs of error. Nos. 1,225, 
1,226, 1,237, and 1,228, involve, respectivelv, the same question pré- 
sentée! and herewith decided in No. 1,196 (White River Savings 
Bank of White River Junction, Vermont, v. City of Superior, 148 
Eed. 1). The issue, however, arose in each case upon demurrer 
to the complaint, upon bonds of like character, under the authority of 
the charter of 1889. The demurrers were sustained by the Circuit 
Court, and the complaint in each case dismissed. 

In conformity widi the décision above mentioned, in No. 1,196, 
the judgment in each case is affirmed. 
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NATIONAL EXCHANGE BANK OF PROVIDENCE, R. I. v. CITY OF 

SUPERIOR. 

(Circuit Court of Appeals, Sevxintli Circuit Ausust 11, 1000.) 

No. 1,224. 

In Error to the Circuit Court of the United States for the Western 
District of Wisconsin. 

C. B. Miller, for plaintifï in error. 
L. K. Luse, for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Jndges. 

PER CURIAM. The judgrnent challenged upon this writ of er- 
ror dismisses the complaint of the plaintifï in error, upon a gênerai 
demurrer to the complaint and each cause of action set forth. The 
complaint allèges 30 causes of action, founded, respectively, upon 
bonds issued by the city of Snperior, under the charter of 1889. 
Twenty-nine of the bonds described were for street improvements, 
issued under subchapter IG of the charter (Laws Wis. 1880, p. 407, 
c. 152), and the thirtieth alleged cause of action described a sewer im- 
provement bond, issued under subchapter 18 (Laws Wis. 1880, p. 415, 
c. 152). Each of the 29 first-mentioned causes of action is ruled by 
the opinion of this court in White River Savings Bank v. City of 
Superior (No. 1,19G) 148 Fed. 1, handed down herewith, and de- 
murrer was rightly sustained to each thereof. The thirtieth cause of 
action is within the rule of City of Superior v. Marble Savings Bank 
(No. 1,204) 148 Fed. 7, also decided herewith, and, under the au- 
thority of that case, the ruling upon gênerai demurrer was errone- 
ous. 

The judgment is reversed accordingly, and the cause remanded for 
further proceedings in coniormity with this opinion. 



îrORRTS T. CnKSAPEAKE & O. 55. S. CO., Limttpd 
'{Circuit Court of Appeals, Second Circuit. Juue 5, l'JOC.)' 
No. 2.-8. 

SHIPPTNO C.*.7ÎBTAaE OF GOODS COSTUACT FOB SPACE EnTIEETT — MonTTTCA- 

TJON BY I'aUOI.. 

A coiitract by wiiicli a steiunship company a.ereed to fumisli to a 
sliijiper space for n shipinent of cattle oa each of n nuniht'r of nniiu-d 
Bbips .sailhi^î in différent njonths helfl to l)e an eiitire coutract, aiul iiot 
a separate oiie for each vessel. and tlierefove not subject to modilicatlon 
by paroi évidence to except one ve«i^■^'l on the ground that as to sui-h 
vessel it never went into elïect, because of the noufulûllmeut of an uu- 
expressed condition précèdent 

Appeals from District Court of the United States for the Southern 
District of New York. 

For opinion below, see 125 Fed. 62. Sec, also, 148 Fed. 986. 
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A. Opdyke, for libelant. 

J. Parker Kirlin (John M. Woolsey, of counsel), for respondent. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. We are satisfied that this is an entire 
contract, not seven separate contracts, and therefore not within the 
exception which admits paroi évidence to show that a written contract 
is not a contract at ail, because it never went into effect; some un- 
expressed condition précèdent not being fulfilled. 

The decree is affirmed, with interest, but without costs, upon the 
opinion of the district judge and the report of the commissioner. 



LOOK et al. v. SMITH. 
'(Circuit Court of Appeals, Sixth Circuit June 5, 1006.)] 

No. 1,531. 

Patents — Novelty — Sprateb. 

Tlie Smith patent, No. 651,938, for a sprayer, Is vold for lack of novelty. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Michigan. 

Chappell & Earl (Fred L. Chappell, of counsel), for appellants. 
Milton E. Robinson and Robinson, Martin & Jones, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge, delivered the opinion of the court. 

This is a suit brought for the infringement of letters patent No. 
651,938, issued to the appellee, complainant below, June 19, 1900, 
for an improvement in sprayers. The patent contains four claims. 
The court below held the fourth claim invalid, sustained the first, 
second, and third, held they were infringed, and ordered an injunc- 
tion and an accounting. From this there is an appeal. 

The following are the four claims: 

"(1) Tlie ooinblnation in a sprayer of a oylinder and plunger, n réceptacle 
head or cover secured in a position adiarent to tlie end of tlie cylinder, a 
rec('|it-i('Ie-casinj!: securcd in axial line with said head or cover, a réceptacle and 
a snction-tulie. extendiiig from a point ariproximate a blow-liole in the cylinder 
intii tlie ret-eptacle tlirough the sald head or cover, substantially as set forth. 

"(2^ The couihination in a sprayer of a cylinder and plmiKer, a réceptacle 
hend or cap secured at the end of the cylinder, a lonKitudinnlly-arranged 
detacliiihle réceptacle adapted to be secured to said head or cap. and a suction- 
tube pnssiug through the said cap or head from a point aiiproxiniate a blow- 
hole at the eud of the cylinder to a point within the réceptacle, substantially 
as set forth. 

"(3) The combinatlon In a sprayer of a cj'linder and plunger and a flanged 
réceptacle head or cap secured at the end of the cylinder, a suction-tube pass- 
Ing through the cap, a receptacle-casing secured to the cylinder. and coincld- 
Ing axially with the cap and the réceptacle, substantially as set forth. 

"(4) The combination in a sprayer of a cylinder and plunger, a réceptacle 
head or cap secured to the cylinder, a réceptacle, a receptaeie-casing and a 
suction-tube passing from a point approximate to a blow-hole iu the cylinder 
into the réceptacle, substantially as set turth." 
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This being a combination patent, each élément of which is old, 
the court below sustained the first, second, and third claims on the 
ground that the longitudinally-arranged détachable réceptacle which 
it found therein, taken in connection witli the other éléments, was 
new. Not finding this longitudinal arrangement of the détachable 
réceptacle in the fourth claim, the court was unable to find anything 
new in it, and held it invalid. 

If the longitudinal arrangement of the détachable réceptacle is the 
only novel feature in the combination, the first and third claims must 
fall with the fourth, for only the second claim contains it. But this 
is immaterial in the view we take of the case, for an examination 
of the prior art satisfies us that the longitudinal arrangement of the 
réceptacle for holding the spraying solution is not new, it being found 
in prior patents. See the Horn patent, No. 604,151, granted May 
17, 1898 ; the Drinkwalter patent, No. G15,9G3, granted December 
13, 1898; the Tabor patent, No. 616,989, granted January 3, 1899; 
the Young patent, No. 617,847, granted January 17, 1899'; the Bas- 
sler patent, No. 618,531, granted January 31, 1899 ; and the Lisk 
patent. No. 630,613, granted August 8, 1899. But, if this were not 
so, we do not think a mère change in the position of the réceptacle, 
viewed in relation to the cylinder, involved any act of invention. 
In point of fact, the prior art shows the réceptacle when detached 
from the cylinder placed in almost every possible position with réf- 
érence to the cylinder, and in a number of cases the two combined. 

Having reached the conclusion that the patent is invalid for the 
reasons stated, the decree is reversed, and the case remanded, with 
directions to dismiss the bill. 



CONXORS et al. v. OIUISBY. 

(Circuit Court of Appeals, First Circuit. June 28, 190G.) 

No. 505. 

1. Patents — Action for Infeimgement — Issue as to Inve?jtion. 

In an action at law for infringeraeut of a patent, tlie question of in- 
vention is ordinarily for tbe jury, sut)ject to tlie direction of t!}e court 
concerning tlie construction to be put on tlie patent; but, if tlie patent 
appears to the court to be plainly invalid for want of invention, a verdict 
for the défendant should be directed as in other cases wbere the évidence 
is not sufilcient to justify a verdict for plaintilT. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 434.1 

2. Same — Invention — Transom Lifter. 

The Ormsby reissued patent, No. 11.030 (original No. 400,081), for a 
transom lifter, is void for lack of invention. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

William K. Richardson (George H. Maxwell, on the brief), for 
plaintifïs in error. 

Norman F. Hesseltine, for défendant in error. 

Before COLT, LOWELL, Circuit Judges, and AEDRICH, Di.-,- 
trict Judge. 
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LOWELL, Circuit Judge. This vvas an action at law to recover 
damages for the infringement of reissued letters patent No. 11,639, 
issued to Ormsby for improvements in transom lifters. The daim in 
suit was as follows: 

"(1) As a meims for oi)eratius a séries of liinged Windows or slcylignts, a 
sliaft adapted to rotate in bearings aud provided with a séries of pinioiis 
adapted to engage raeliS connected to said Windows, and a spring engaged 
with said sbatt and with a suitable nonrotatiug support, said spring being ar- 
ranged to be compressed by the closure of the Windows and to rotate tho 
shaft in the direction recpiired to raise tlie Windows, so that wlicn tlie shaft 
is turned to raise the Windows the spring assists in tlie opération, and when 
the Windows are lowered the spring is compressed. the spring aeting at ail 
times to counterbalance the Windows, as set forth." 

The défendants' answer contained a gênerai déniai. The jury re- 
turned a verdict for the plaintifï, under certain ruiings of the Circuit 
Court to which the défendants excepted. We need consider but one 
of thèse exceptions, viz. : The refusai of the court to direct a verdict 
for the défendants upon the grotind "that no patentable invention ré- 
sides in the device of the Ormsby patent." 

The question of invention is ordinarily for the jury, subject to the 
direction of the court concerning the construction to be put on the 
letters patent. If, however, the patent in suit appears to the court to 
be plainly invalid for want of invention, a verdict for the défendants 
should be ordered. The presumption of validity which arises from the 
patent itself does not necessarily require the submission of the question 
of invention to the jur}'. Heald v. Rice, 104 U. S. 737, 26 L. Ed. 910; 
May V. Juneau County, 137 U. S. 408, 11 Sup. Ct. 102, 34 L. Ed. 729 ; 
Fond du Lac County v. May, 137 U. S. 395, 11 Sup. Ct. 98, 34 L. Ed. 
714; Market St. Railway v. Rowley, 155 U. S. 631, 15 Sup. Ct. 224, 
39 L,. Ed. 284. In our opinion, the patent in suit plainly lacks invention. 

A rack and pinion attachment in a transom lifter is shown in prior 
patents ; for example, in the Paine patent. No. 345,857. An elbow 
lever attachment in a transom lifter, having a spring employed in con- 
nection therewith, was also old in the art, being shown in the Kinnell 
and Rothnie British patent. No. 11,271, of 1888. To apply the spring 
of the latter to the rack and pinion attachment of the former does not 
cal] for patentable invention. As a resuit, we think it clear that the 
plaintitï's patent was invalid. The Circuit Court should, therefore, 
hâve ordered a verdict for the défendants, as requested, upon the 
ground that the évidence directed to the question of invention was not 
sufficient to justify a verdict for the plaintifï. 

The answer did not allège want of patentability, nor did it set out the 
patents just referred to. As the plaintiff made no objection to the in- 
troduction of thèse patents in évidence, and has not argued before us 
that they should hâve been excluded from considération, we need not 
pass upon the question of their admissibility. Exceptions sustained. 

The judgment of the Circuit Court is reversed, the verdict is set 
aside, the case is remanded to that court for further proceedings not 
inconsistent with this opinion, and the plaintiffs in error recover their 
costs of appeal. 
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STAPLES & HANFORD CO. v. LORD. 

LORD V. STAPLES & HiVNEORD CO. 

(Circuit Court of Appeals, First Circuit. March 9, lOOG.) 

Nos. 624, G29. 

Appeal — Record — JIattees to be Shown — Injukctiok"' — Affidavits Used on 
Motion. 

Wliere, on tlie hearinjr of a pétition for injunction against Infringcraent, 
affidavits used on a prior laearing are reforred to and used, tliey shouid, 
under the circumstances of this case, be incorporated in tlie record on an 
appeal. 

Appeals from the Circuit Court of the United States for the District 
of Massachusetts. 

Frédéric P. Warfield and Holland S. Duell, for complainant. 
Fred L. Chappell, Chappell & Earl, and Roberts & Mitchell, for de- 
fendant. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PER CURIAM. Charles H. Lord has filed a suggestion of a 
diminution of the records in the appeal by him against the Staples & 
Hanford Company and the cross-appeal of the Staples & Hanford 
Company against him, and with it his pétition for a writ of certiorari 
in référence thereto, The suit in the Circuit Court was a bill in equity 
in behalf of the Staples & Hanford Company against Charles H. Lord, 
alleging infringement of letters patent for an invention. In that case 
an opinion favorable to the complainant was passed down on March 
25, 1905, holding that Lord was an infringer and directing an injunc- 
tion and an account. Thereafterwards, on May 9, 1905, Lord filed 
a pétition for a rehearing and for an order to reonen the case, and in 
■connection with that certain affidavits ; but, on full considération, that 
pétition was denied on May llth. Thereafterwards, on May 24, 1905, 
an interlocutory decree in favor of the complainant was enlered. Sub- 
sequently thereto, on August 19, 1905, the Staples & Hanford Company 
filed its pétition for an injunction against Lord, with référence to the 
manufacture and sale of an article which Lord claimed was not covered 
by the interlocutory decree ; and on the hearing of that pétition the 
court decided in favor of the défendant, and the complainant appealed. 

In the présent pétition Lord allèges that he served notice that, on the 
hearing of the pétition filed on August 19th, he would refer to the 
affidavits used in connection with the pétition for a rehearing and to 
reopen the case, and that, at the hearing of the pétition of August 19th, 
he referred to the entire record, including such affidavits. Of course, 
if this allégation is true, and thèse affidavits were submitted to the 
court on the pétition of August 19th, and the court allowed them to be 
submitted, they shouid be made a part of the record on the cross-ap- 
peal. The pétition for certiorari has not been answered ; and, as it is 
"better for the court to hâve at the outset a record too full than one 
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which does not présent the entire case, we deem it advisable to allow 
the writ to issue. Probably, in view of our conclusions, the parties 
will supply the alleged diminution without the necessity of the formai 
issue of a writ. 

The pétition for a writ of certiorari filed by Charles H. Lord on 
February 23, 1906, is allowed, and the writ will issue accordingly. 



STAPLES & IIANFORD CO. v. LORD, 

LORD V. STAPLES & IIANFORD CO. 

(Circuit Court of Appeals, First Circuit. Aijrii 27, 190C.) 

Nos. 021, ii2d. 

PATEKTS — INFEINGEMENT — SPKING SuPPOltTS. 

The Staples patent, No. 474,5.'J(J, tor spi'iiig supports formed of wire 
for seats, etc., was not anticii)ateLl, and d;sclot:es invention, but is limited 
to sucli supports having beuds in tlie wire to receive tlie springs and to 
prevent tlieni from slii)pinf; tliereou. As so constriied clainis 1 and 3 
}iekl Infringed by one structure made liy défendant, and not lufriugod by 
anotlier. 

Appeals from the Circuit Court of the United States for the District 
of Alassachusetts. 

: The folio wing are the opinions of LOWELL,, Circuit Judge, in the 
court below: 

Tliis was a bill in eqnity to restrain the infringenient of letters patent 
No. 4T4,-!il?('>, issued May 10, 1892, to Staples. Clainis 1 and 3 are in suit, viz. : 

"(1) The combination, with the seat-frame, of spring-supports formed of 
wire, with horizontal portiojis of approxiniately the measuremeut of the 
openi]ig of the ; cat-franie arul having bends iu the wire to receive the s|)rings, 
and eud portions extendiug upward and laterally to rest upon the upper sur- 
. face of the seat-frame and adajited to be bent to fit various sizes of trames, 
and nieans for permanently attaching the ends of such spring-supports to 
the upper surfaces of tiie seat-lrame, substautially as set forth." 

"(3) The combination, with the seat-frame, of spring-sunnorts formed of 
wire, with horizontal portions of approximately the measurement of the 
openiug of the seat-frame and having bends in the wire to receive the springs, 
and end portions extending upward and laterally to rest upon the upper 
suriacé of the seat-frame and adapted to be bent to fit various sizes of franies, 
and down',vardly-projecting ends to enter holes In the seat-frame, substautially 
as set forth." 

Tlie complainant introduced évidence to show tUat hefore his invention the 
springs of carriage cushions, chair seats, louiiges, and other unholstered fur- 
niture were supported upon webbing, an inconvénient, dirty, and weak ar- 
rangement; that webbing was the only sui)port in practical use; that his 
patented wire supports came Into use slovvly, but are uow generally employed 
thronghout tins country, as well as in (ïerm.'niy. The défendant eontended 
that the patented arrangement was anticipated by métal straps or strips em- 
l)loyed as spring supports. Several patents were introduced in évidence show- 
ing this aiTangemeut, and it was old in the art ; but it was not in commercial 
use and, as compared with the patent, its disadvantages are obvions. The 
défendant'» argument referred also to wire fastenings which hold bed- 
springs in place. Ordinarily thèse fastenings nierely connect the springs, and 
do not forui a comjilete base uiion which tlie spi-iugs rest. The wliole struc- 
ture, iucluding the springs, iu most instances rests uiion slats, though in some 
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cases the Connecting wires are more extended, and support, or eould support, 
a part of the weight. 

With soine doubt, I am of opinion that Invention was needed to develop the 
patented device fvom the prior art. For years bed-springs had been conneeted 
by wires, yet wires had not been nsed as spring supports In upholstered furnl- 
ture. Though the patented device did not corne into immédiate gênerai use, 
yet in a few years its use had become ahnost universal and, in the luni;uage 
of some of Lhe largest manufacturers, had practically caused a révolution in 
the method of adjusting springs. The wires of the i)atent are easily adjusted 
and can easily be bent into shape, so as to fit seat-traraes of slightly varying 
sizes. The patented device is useful also in that the spring suDDorts niay be 
sharpened at the end and driven into the franie of the seat. For transporta- 
tion, the spring supports may be packed in very small compass as pièces of 
wire of moderate leugth, the parts being assembled at the upholsterer's with 
little trouble. Upon the whole, I think that both the daims in suit are 
valid, and should hâve a reasonably broad construction. If this be true. tho 
défendant has infringed. His manufacture is under a patent whose validity 
need not be considered hère. It describes a particular method of attaching 
the springs to the vt'ires, which may be a patentable iniprovement ; but the 
later patent cannot protect one who makes use of tlie général method of sup- 
porting wlre sprhigs, which is claimed in the patent in suit. 

Decree to be entered for complainant for an iujuuction and account. 

The complainant flled a bill in equity to restrain the infringement of letters 
patent No. 474,536. The first and third elaims, which were in suit, are as 
foUows : 

"(1) The combination, with the seat-frame, of spring-supports formed of 
wire, with horizontal portions of approximately the raeasurement of the open- 
ing of the seat-frame, and having bends in the wire to receive the springs, 
and end portions extendiug upward and laterally to rest upon the upper sur- 
face of the seat-frame, and adapted to be bent to Ht varions sizes of trames, 
and means for permanently attaching the ends of such spring-supports to the 
upper surfaces of the seat-frame, substantially as set forth." 

"(3) The combination, with the seat-frame, of spring-supports formed of 
wlre, with horizontal portions of approximately the measuremcnt of the open- 
ing of the seat-frame and having bends in the wire to receive the springs, and 
end portions extending upward and laterally to rest upon the upper surface of 
the seat-frame, and adapted to be bent to fit varions sizes of frames, and 
downwardly-projecting ends to enter holes in the seat-frame, substantially as 
set forth." 

After final hearing, a perpétuai Injunction was issued, though no final decree 
has yet been entered. Thereafter the complainant Jiled in tlie same proceeding a 
pétition asking that the défendant be restrained from using and selling a device 
not precisely identieal with that complained of in the original bill. The ques- 
tion of infringement raised by this pétition bas been heard unon affidavits. 
The défendant contends that it cannot be disposed of except after a fuU hear- 
ing of witnesses, with opportunity for cross-examination, and that, if the com- 
plainant wishes to proceed more summarily, he should do so by contempt 
proceedings in this case, or by a new bill. The question of practice ueod not be 
decided at the présent time, as the court is convinced that the défendant must 
prevail on the merits. In the elaims above quoted, the défendant has stated, 
as an élément of his invention, that his "spring-supports formed of wire" 
hâve "bends In the wire to receive the springs." The defendant's wires hâve 
no bends, and the springs are attached to his straight wires by separate wire 
fastenlngs. That the patentée deemed the "bends in the wire to receive 
the springs" to be an essential part of his invention appears from 
the elaims above quoted from the spécifications (page 1, Ihies 41-4(j. 
page 2, Hues 53-50), and from the proceedings in the Patent Office, as discloscd 
by the file wrapper of the patent in suit. The défendant wrote the Commis- 
sloner of Patents as foUows: "The spring-support is bent so as to hold the 
148 F.— 2 
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spring Itself f rom slîpplng upon the wire." See def endant's record In original 
proceedings, page 65. And "the bends in tlie wires, in the form of eyes or 
corrugations, hold thèse springs so that they do net slip upon the spring-snp- 
ports." Pà!ge 66. Under thèse circumstances, the différence between the 
patent in suit and the defendant's device alleged to infringe, bas beeu jnade 
material by the patentée, and the court cannot disregard bis action. The 
différence between the defendant's spring support and the patent is considér- 
able. While the défendant may hâve reverted to this clumsy and coniplicated de- 
vice merely in order to avoid the complainant's patent, yet he may bave the 
right to do this very thing. Those who prêter to buy the defendant's spring 
supports, with their separate and superfluous wire fastenings, instead of the 
neater and simpler patented device, cannot be hindered from doing so. That 
the patentée could hâve obtained broadly a patent for his spring supports, ir- 
respective of their adaptation to receive the springs, is not so plain as to war- 
rant an injuiiction upon this pétition. 
Pétition denied. 

Frédéric P. Warfield (Holland S. Duell, on brief), for compIainaiiL 
Fred L. Chappell, for défendant. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

PER CURIAM. The court adopts the conclusions of the Circuit 
Court and the Une of reasoning shown by the two opinions passed 
down by the learned judge of that court with référence to the matters 
brought before us on thèse appeals. In each case the decree will be: 

The decree of the Circuit Court is affirmed, and the appellee re- 
covers costs of appeal. 
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LORD r. STAPLES & HANFORD CO. 

(Circuit Court of Appeals, First Circuit July 24, 1906.) 

No. 629. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Frédéric P. Warfield and HoIIand S. Duell, for complainant. 
Fred h. Chappell, Chappell & Earl, and Roberts & Mitcliell, for 
défendant 

Eefore COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

PER CURIAM. The court having fully considered the pétition 
filed by the défendant, appellant, on June 21, 1906, for leave to pro- 
ceed further in the court below, on account of alleged newly-discovered 
évidence, and being clearly of the opinion that the alleged newly-discov- 
ered évidence is of a class of évidence which was always within the reach 
of the défendant, appellant, by the use of ordinary diligence, and, also, 
being of the opinion that it is immaterial because it relates to sheet 
métal spring supports: 

It is ordered that the pétition be, and the same is hereby, denied. 



D'ARCT V. STAPLES & HANFORD CO. 

■(Circuit Court of Appeals, Sixth Circuit July 5, 1006.)' 

No. 1,530. 

Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

The following is the decree in the Second Circuit: 

And now, to wit, on this 13th day of July, 1005, this cause having been 
brought on for liearing on motion on behalf of complainant for a preliminary 
injunetion to enjoin and restrain the défendants from Infringenient upon 
United States letters patent In suit, No. 4T4,5o6, dated May 10, 1892, to John 
A. Staples, as to claims 1 and 3 thereof, and uf>on coinplainant's exclHslve 
rights tbereunder, said motion being based upon bill of complaint affidavlt of 
John A. Staples, affldavit of Joseph H. Freeman, and ail proceedings herein ; 
it appearing that défendants herein were duly served wlth process, notice of 
motion and sald papers above recited, and the subpœna having been returned, 
said return having been filed: Now, sald défendants having failed to api)ear, 
upon reading and flling the bill of conipiaint, the notice of motion, admis- 
sion of service, affidavlt of John A. Staples verified July 7, 1905, affidavlt of 
Joseph H. Freeman verified July 7, 1905; and upon Oomplainant's Exhibit 
A (certified copy letters patent in suit), G (certified copy opinion In suit of 
Staples & Hanford Co. v. Charles H. Lord), B (certified copy decree same 
suit), D (copy complainant's record same suit), E (original bill of sale to 
complainant herein by défendants), F (certified copy Staple.9 assignment), 
G (certified copy post assignment), H (certified copy Staples & Hanford as- 
signment), I (certified copy complainant's certificate of incorporation), and 
J (carriage seat embodying défendants' construction complained of herein 
having bends in hooked wires supiwrting springs) ; and upon due considéra- 
tion had, and upon motion of Warfield & Duell, complainant's soUcitor» — It 
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is orJered, adjuclRod, and dccrood that letters patont of fhe United Stutos, 
Xo. 474,r>;i(i, issued to John A. Stajiles, dated May 10, 3892, for improvement 
in support for chair seats, are good and valid letters patent as to chiims 1 
and o thereof ; tliat sald John A. Staples was the first, true, and sole inventor 
of the invention described aud elaimed in said letters patent and pai-ticularly 
recited in the tirst and third claims thereof; that the complainant, Staples 
& Hanford Company, is entltled to the exclusive riglit in and to said letters 
patent, in and to the invention seeured thereby and in and to the en tire riiîlit 
to recover damages and profits from ail infriugers thereon and that the title 
thereto is duly vestcd in the complainant, Star)les & lianford Company ; and that 
the défendants, Abraham D. Fowler and Wygant D. Fowler hâve infrint^ed 
upon the said letters patent No. 474,536 and upon the exclusive riglit of the 
complainant thereunder as to claims 1 and 3 thereof by selling and nsing 
spring supports enibodying the invention and subject-matter described and 
elaimed in the above specitied claims of the said letters patent; and it is fur- 
ther ordered, adjudged, and decreod that an injunction issut» ont of and under 
the seal of this court addressed to and enjoining and restraining the de- 
fendants, Abraham D. Fowler and AVygant D. Fowler, and as copartuers 
doing business under the name or style of the Newburgh Carriage Com- 
pany, their agents, attorneys, servants, and vvorkmen, from directly or in- 
directly making or causing to be made, using or causing to be used, or 
selling or pntting into praetjce, opération, or use any supiwrts of the con- 
struction shown in Complainant's Exhibit J, or othervvise embodying the 
said invention or Inventions, embraced in said letters patent and particulnrly 
the flrst and third claims thereof, or otherwiso infringing thereon, until the 
further order of this court. 

Chappell & Earl (Fred L. Chappell, of counsel), for appellant. 
Warfield & Duell, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

PER CURIAM. Appeal from a preliminary injunction granted 
upon basis of an adjudication upon same patent in the Second Circuit, 
and upon the showing made b,y affidavits and exhibits including record 
in former litigation over same patent. The défendant was allowed 
to go on with its business on giving bond to account for profits and 
damages, which bas been done. Without expressing any opinion upon 
the merits, tlie court finds no such abuse of the discrétion of the Cir- 
cuit Court as to justify any modification of the injunction granted. 

Affirmed. 
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INDIAXA MFG. CO. v. .T. I. CASE THRESHING MACH. CO. 

(Circuit Court, E. B. Wisconsin. August 22, 190G.) 

1. Patents— Suit for lNFRi>:GEMKNr by Vîolatiox of Conditions of Licesse 

CoîNTWACi'— Legality of Costuact. 

Wliere a bill allèges intringement of patents by tlie violation of tlie 
conditions of a liceuse contraet tliereunder, and seeks in effect tlie spécif- 
ie enforcement of the couti-act, its legality is involved direetly and not 
collaterally, and must be established before equity will grant relief. 

2. MÔKOPOLIES— COMIJIKATIONS IN ReSTKAINT OF TrADE — LiCENSE Co^iTBACTS 

Under Patents. 

Concediiig that a nuniber of patents relatiiig to tbe same art may be 
united by purebase in tbe same ownership, and that the grant of com- 
bination licenses thereunder on conditions specifled may be witbin the 
lawful monoijoly given bv the patent law, yot to be immune from the 
opération of Anti-Trust Law of .July 2, 180(), c. 647, 20 Stat. 209 [U. S. 
Comp. St. 1901, p. 32001 the contraet must be referable solely to the in- 
ventions under the patents, and intended to seeure a monopoly in the béné- 
ficiai use of spécifie inventions only ; and wliere it extends beyond sueh 
■purpose, and is intended to croate a monopoly in the manufacture of the 
article to which the patents relate by seeuring and holding for the bene- 
flt of the parties ail patents relating theroto under which such manufacture 
may be carried on, and not for the protection of patent righs, it inay con 
stitute a consplracy and combination in restraint of trade in violation of 
the law. 

3. Same. 

Complainant aequired by purchase the ownership of, or exclusive li- 
cense to use, 21 United States and two Canadian patents, ail relating to 
pneumatic straw Stackers, and confederated ail of the inanufacturers of 
threshing machines in the country in a plan of uniform licenses under the 
combiued patents with a uniform priée fixed for the product and payment 
of a royalty to complainant for each machine until the end of the fuU 
terni of any of the patents or of any which niight thereafter be aequired 
by complainant. It thereafter aequired nuinerous other patents, until it 
held over 100 in ail. The devices of such patents were not ail capable 
of conjoint use in a single machine. None of them covered the pioneer 
invention of a wind Stacker. A number covered nonlnterfering devices 
pertorining the same functions and capable of independent use by différ- 
ent manufacturers, and many were of no practical value, and not used 
by any of the lieensees. Held, that the purpose and efCect of such gystem 
of contracts was to create a monopoly in wiud-stacker products without 
référence either to any spécifie invention or the validity of any iiatent ; that 
the agreenient fixing the selling priée of any form of the product was not 
attributable to any patent in tbe list nor to spécifie invention in either of 
the patent devices, and was not within the protection of the patent law, 
and that the combination ereated by such contracts was in restraint of 
trade and illégal as in violation of Anti-Trust I,aw July 2, 1800, c. 617, 26 
Stat. 209 [U. S. Comp. St. 1901, p. 3200] and the contracts not enforceable 
in equity. 

In Equity. On final hearing. 

W. H. H. Miller, Charles K. Offield, Charles C. Linthicum, Ches- 
ter Bradford, Harold Taylor, and E. H. Bottum, for complainant. 

Robert S. Taylor, Charles Quarles, I. K. Boyesen, and James H. 
Peirce, for défendant. 

SEAMAN, Circuit Judge. The issues of law and fact in this 
case are complicated, and the volumes of testimony, exhibits, and 
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argument, are formidable, both in matter and in the varions phases 
of the controversy. That they are difficult of solution goes without 
saying; and with the great interests involved and harsh défense 
set up, it is not singular that consumniate ability is brought into 
the contest, with the contentions upon which the solution hinges 
strongly presented and combatted, and the testimony and discussion 
not free from acrimony. 

The bill is fîled to enforce the alleged rights of the complainant, 
under certain letters patent for improvements in straw elevators and 
Stackers, and contracts with the défendants for manufacture and 
sale thereunder of "Pneumatic Straw Stackers," and the relief 
sought is plainly in the nature of spécifie performance of the con- 
tract, whatever may be the name applied to the suit. It is not alone 
for the recovery of the royalties promised — for which the remédies 
at law may be adéquate — but for équitable relief, by injunction and 
otherwise, for the enforcement of that and other terms of the con- 
tracts referred to. 

The answer is voluminous in récitals of alleged equities in favor 
of the défendants, setting up matter tending to three grounds of dé- 
fense: (1) Invalidity of the contracts in suit, as parcel of an un- 
lawful combination to suppress compétition in trade; (3) violation 
of the contracts on the part of complainant, so that enforcement 
must be denied in equity; and (3) nonuse by the défendant of the 
patent inventions. In argument the bill is challenged as multifari- 
ous, and for want of equity upon varions propositions, which do 
not call for discussion, apart from one or the other of the défenses 
above mentioned. 

The issue upon the validity of the contracts ("A" and "B") arises 
at the threshold, and its solution is imperative, as it clearly appears 
that one or both are part of the alleged combination agreement. 
Thèse contracts are set up in the bill and are in évidence, as one of 
the fundamental grounds for the relief sought, and unless they are 
valid the rule is elementary (McMullen v. Hoffman, 174 U. S. 639, 
654, 19 Sup. Ct. 839, 43 L. Ed. 1117) that "no court will lend its 
assistance in any way towards carrying out the terms" of such con- 
tract, "nor will a court of equity enforce any alleged rights direct- 
ly sprinc'ing" therefrom. So, their validity must be ascertained, 
under the issue, as a condition précèdent to any relief in equity, 
irrespective either of the seeming want of equity in the attitude of 
the défendant respecting such issue, or hardships which may be im- 
posed upon the complainant. The contention that the complainant 
may rest claim for infringement upon the patents alone, without 
référence to the license contracts, under the rule that use of the in- 
vention contrary to the terms of license constitutes infringement, is 
without force, if assumed to be otherwise tenable, for the reason 
that bill and testimony claim the benefits of the contract, and each 
is wholly directed to enforcement of its terms. Indeed, the relief 
prayed for in every aspect requires the contract for its sanction. 
With the case thus predicated, the validity of the contract is direct- 
ly and primarily involved, and the authorities cited and pressed for 
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considération as denouncing collatéral inquiry or attack (vide Har- 
rison V. Glucose Sugar Réf. Co., 116 Fed. 304, 307, 53 C. C. A. 484, 
58 L. R. A. 915, and Dennehy v. McNulta, 86 Fed. 825, 837, 30 C. 
C. A. 422, 41 L. R. A. 609, in this circuit, and Connolly v. Union 
Sewer Pipe Co., 184 U. S. 540, 545, 22 Sup. Ct. 431, 46 L. Ed. 
679) are plainly inapplicable, and the test mentioned in the Wis- 
wall Case (86 Fed. 671, 674, 30 C. C. A. 339) for marking the dis- 
tinction between direct and collatéral attack, lends no support to 
the contention upon that point. Were it questionable, in any view 
of the subject-matter of the bill, whether it was open to such in- 
quiry, doubt would be set at rest by thèse express allégations there- 
of; that like contracts were made with other manufacturers to the 
extent of embracing in the "license System" thereof "substantially 
all manufacturers of threshing machinery on this continent," and 
ail pneumatic straw Stackers made in the United States and Canada ; 
that violations by the défendant— sale at less than the price fixed 
being one of the charges— endanger the entire System, leading "to 
dissatisfaction and unrest on the part of the other licensees" and 
encouraging like violations. Whether the System thus referred to 
may not be within the lawful exercise of patent privilèges, is, of 
course, another question, dépendent in each case upon the facts 
which enter into the arrangement, but it cannot be doubted that the 
contracts which make up the System are open to challenge, either 
for monopoly not authorized by the patent law, or for other taint. 
Equity is not content to enforce an agreement upon its form alone, 
but will search beyond its terms to ascertain the true object, when 
the issue of legitimacy is raised. I am satisfied that such issue is 
presented hère, and must be determined under the évidence. 

The question of the lawfulness of the monopoly created by the 
contracts and license system in suit is one of mixed law and fact. 
The substantial facts are well established, if not conceded, and the 
inferences of fact impress me as free from difficulty, unless it be 
in référence to the nature of invention in one or more of the patents, 
which enters into the ultimate inquiry of the effect of the combina- 
tion. Laying out of view the feature of property in patents (owned 
or to be acquired) involved in the argument, the doctrine is settled 
that the monoply in trade created by the agreement violâtes the 
express terms of Act Cong. July 2, 1890, c. 647, § 3, 26 Stat. 209 
[U. S. Comp. St. p. 3200], known as the "Sherman Anti-Trust Act" 
(as well as the common-law) so that the contract cannot be upheld, 
unless saved from invalidity by the élément of patent license re- 
ferred to. Bement v. National Harrow Co., 186 U. S. 70, 92, 22 
Sup. Ct. 747, 46 L. Ed. 1058; Northern Securities Co. v. United 
States, 193 U. S. 197, 24 Sup. Ct. 436, 48 L. Ed. 679. On the 
other hand, the grant of a patent créâtes a lawful monopoly, for 
the term of the grant, in use of the invention, and the right of 
the owner (patentée or assignée) is well recognized, to parcel out, 
restrict, or withhold such use, at will; and he may fix the price at 
which the patented article or product shall be marketed. With the 
aggregation of patents embraced in this combination agreement, hpw- 



24 148 FEDERAL REPORTEE. 

ever, the question of the applicability in ail pliases of the one and tlie 
other of the above-mentioned rules is not, as I believe, settled by the 
authorities. The décisions are not harmonious in cases which seem 
to be analogous in certain features, so that the question, broadly stat- 
ed, remains at large, to be determined upon gênerai principles which 
are settled, both in référence to the public policy of the laws respec- 
tively which restrain gênerai monopolies, and those which confer a 
limited monopoly for inventions and literary productions, and in the 
light of the leading opinions cited. Nor can the conclusions yield to 
the influence (suggested in argument) of the grave interests which 
may be efifected upon the one side, or of privity or alleged misconduct 
or inconsistent acts of the other party. 

The primary contract ("A") grants license to the manufacturers 
under 21 United States patents expressly named, and two Canadian 
patents, "relating to the art or method of taking straw and dust from 
threshing machines," which the licensor "controls by ownership or 
exclusive license," and extends "until the full end of the term of any 
such patent" owned by it, or of the Hcense under patents which are 
thus controlled, together with "any inventions which may be hereafter 
acquired" by the licensor. The terms to be observed do not require 
spécification for the présent purpose, except that the royalty to be 
paid is $30 on each Stacker made "embodying any of said inventions 
or improvements," and "the selling price to users of machines" there- 
under must be $350, when sold on tiine, or $335 for cash sales, with 
agency commissions limited to $25 ; and the licensee is not to dispute 
the patents "directly or indirectly" nor "make their alleged invalid- 
ity a défense" in any manner. This agreement was executed between 
the présent parties April 8, 1895. On January 20, 1899, they made 
a supplemental agreement ("B") in compromise of difïerences, which 
I deem immaterial for the présent considération, unless it be in the 
provision that the licensee "will not, either directly or indirectly, 
raise any question as to the vahdity of the contract ("A") which it 
reaffirms. 

This license agreement, upon its face, does not départ, as I assume, 
from the customary forms of a license System, except in the great 
number of patents included, and, perhaps, the extent or indefjniteness 
of the term which may be implied from the récitals. The testimony 
is voluminous in référence to numerous additional patents which hâve 
been acquired by the complainant, from licensees and others, in the 
development of its System, so that its so-called "patent properties 
exceed 100 in number," although five only are alleged in the bill to be 
invaded by the defendant's structure. While I hâve deemed it un- 
necessary to examine this array of patents, in détail, except the five 
referred to — not even to ascertain their relation respectively, remote, 
or otherwise, to the wind Stacker art- — thèse gênerai facts are either 
conceded or undisputed. , Many of the patents named in the contract 
ana subseauently acquired are of no substantial value; many are 
neither used nor applicable for praetical use by any of the licensees 
in the System ; some are used only by single licensees ; and, however 
the fact may be in référence to the five alleged to be infringed, the 
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patent devices combined under the terms of the license are not, "in 
whole or in part, capable of conjoint use in a single machine." On 
référence to the subject-matter of thèse patents, it is obvious upon 
their face that ail are not of such relation and character that each is 
needful, in any sensé, to protect the just monopoly granted to any 
patentée in the list, as pioneer or subordinate invention, although a 
portion may be so related and useful to one another, when associated 
under the license. Moreover, the fact is not only presumptive from 
the grants, but appears on the face of the patents respectively — what- 
ever view is adopted of the legitimate scope of invention in the al- 
leged pioneer pneumatic Stacker — that more or less of the patents 
included in the license System are not in interférence with either of 
the prior inventions disclosed in any of the patents ; and that such 
devices are capable of independent use in an independent mechanism 
of the art. 

Upon thèse premises alone— of numerous patents covering varions 
inventions in the ownership of a single purchaser, and license issued 
thereunder for exclusive use of the inventions by licensees upon the 
terms specified — the rule is assumed (for the présent considération) 
to be settled that monopoly of such inventions is within the objects 
of the grants, and that the transactions do not, prima facie, violate 
the gênerai provisions of law against combinations in restraint of 
trade. Bernent v. National liarrow Company, 186 U. S. 70, 93, 32 
Sup. Ct. 747, 46 L. Ed. 1058. Nevertheless, î am satisfied that mo- 
nopoly thus secured, to be immune from the anti-trust act, must be 
referable solely to the inventions under the patents, and that a com- 
bination of licensees formed thereunder may create a monopoly which 
exceeds the legitimate scope of the patent privilèges, not within 
the contemplation of the provisions for the grant, and thus violate 
the gênerai act referred to — with or without intentional co-opera<tion 
on the part of the licensor. In other words, while exercise of the 
right which the authorities concède to be inhérent in the grant, of 
obtaining several patents by purchase and combining them in a 
license, results, in a sensé, in combination of licensor and licensees 
to uphold monopoly of the inventions, which may be lawful, I am of 
opinion that such combination must be limited to the express policy 
and object of the patent grant — monopoly in bénéficiai use of a spé- 
cifie invention — and when extended beyond that purpose by concert 
of action, may thus be brought within the inhibition of the gênerai 
law ; that this right to assemble and hold patent properties, alike 
with the instance in tlie Northern Securities Case, may be abused ; 
may be the means and guise for creating what has been aptly termed 
"a conspiracy of monopolists," so that the act which is otherwise in- 
nocent and within individual rights becomes unlawful as opposed to 
public policy in the methods employed ; and that the transaction must 
be probed, under the issue beyond the license terms, to ascertain the 
true objects sought and obtained by this combination. 

The testimony is too voluminous for recapitulation hère, but the 
gênerai plan and purpose of the System promoted and carried out by 
the complainant, upon its own showing, may be thus summarized : 
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Owning the alleged pioneer patents of Buchanan for pneumatic 
straw-stacker devices (No. 297,561, of 1884, soon to expire, and No. 
467,476, of 1892), under which its predecessor cor])oration was oper- 
ating, the use of such gênerai pneumatic means in the threshing ma- 
chine art was deemed of great value. Means along the same line 
were soon devised by other inventors — notably the patents expressly 
included in this suit, Nethery's (1893) No. 493,734; Netherv's (1894) 
No. 517,475; Landis' (1894) No. 512,553; Landis' (1894)" No. 514,- 
866 — and were used or about to be adopted by threshing machine 
manufacturers. By way of dominating the art thèse patents were ac- 
quired by the complainant (or its predecessor), and the manufactu- 
rers of threshing machines throughout the country were confederat- 
ed in a plan of concerted license under the combined patents, with 
a uniform price fixed for the product. Certain of the patents were 
taken out in Canada for extension of the system there, and ail manu- 
facturers supplying both countries with threshing machines were 
brought into the arrangement, which included the purchase from 
licensees and others of any patents, either in use or liable to "disturb 
the harmony" of the plan. In the course of carrying forward the 
System, other patents were acquired from time to time — both from 
subséquent licensees to bring them in and from other patentées when 
conflict seemed possible — ail within the contemplation of the uniform 
license which was expressly designed to préserve to the licensor the 
bulk royalty named in the license, and as well to préserve among the 
manufacturers unity in the selling price of ail machines made under 
either of the patent devices, irrespective of validity or value of either 
of the purported inventions. The contract "A" in suit is one of the 
séries uniting the threshing machine manufacturers — for other kin- 
dred manufacturers were ultimately included as joint licensees — and 
each licensee entered the System with full understanding of and con- 
currence in the design. The complainant was, therefore, the pro- 
moter of a two-fold combination of numerous patent properties and 
of ail manufacturers of threshing machines, whereby great interests 
were aiïected — -unquestionably within the language (if not the scope) 
of the anti-trust act, as "in restraint of trade or commerce among the 
several states, or with foreign nations" (section 1 [U. S. Comp. St. 
1901, p. 3200]), or "to monopolize any part of the trade" th^reof 
(section 2 [U. S. Comp. St. 1901, p. 3200]). 

Indeed, the design as above recited is expressly referred to in one 
of the briefs of the complainant, in various forms, by way of indicating 
equities in favor of the relief sought by the bill, of which the follow- 
ing citations are examples : 

(a) In one paragraph the complainant is thus extolled : 

"Not only is It the owner of a vast mimber of letters pntent identifled In this 
record relating to ail phases and conditions of the wind-stacker industry, but 
it also stands before this court as the practical Creator of that industry. and 
without whose faith in such industry, and tlie patents represeuted thereby. 
such industry would not to-day exist, or if existing. would liave existed in the 
shape of discordant factions, contests in tlie courts, in.iunctional procoedings 
against manufacturers and users, as widely variant as they are patentées of 
a hundred patents." 
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(b) In black-faced type, the benefits of the contract are thus stated : 

"The royalty of $30 per wind Stacker to complainant; the profit of $100 
per wind Stacker to défendants ; and the priée of $250 per wiud Stacker to the 
ultimate purchaser or user or farmer were entirely 'satisfactory' to ail." 

(c) The testimony is mentioned as convincing : 

"That thèse défendants hâve received from this complainant a protection 
representing a large money considération over and above the royalty fee of 
.$30" ; and, "tluit the complainant went widely beyond any duties "imposed 
Tipon it by the terms of the license, and that to prevent any possible claim 
against any of complainant's licensees for infringeraent of letters patent, and 
to protect each licensee in the undisturbed conduct of its business of the 
manufacture of 'wind Stackers,' complainant bas simply pald out vast sums 
of money in the purchase of letters patent, the existence of which in the hands 
of third or hostile parties might be used either as weapons of direct assault 
against complainant's respective licensees, by possible suits for infringement, 
or ]night be used in particular localities to destroj' the business of particular 
licensees by reason of an attempt to manufacture wind Stackers in destruc- 
tion of an established trade by such licensees, respectively." 

(d) And again: 

"The resulting advantages of the payment of thèse vast sums of money, and 
of the purchase of thèse patents by complainant, ail euuring alone to the 
benefit of the respective licensees (and to none other more than those défend- 
ants), would, in itself, as a considération, justify the payment of a license fee 
or a reasonable compensation In distinguishment from the monopoly represent- 
ed by the patents identified by the license right ; and this fact is just as cer- 
tain, and thèse conditions are just as operative as a protection to thèse défend- 
ants under their license, even if by any chance défendants could invent a wind 
Stacker so radically différent from the wind Stacker of ail of the patents of 
complainant as admittedly not to come under or infringe any claim of any such 
patents." 

(e) So, the liberality of the contract is referred to as exempting the 
défendant from royalty, if its so-called Norton Stacker lay outside of 
any of the patents," while entitled to "hâve ail the benefits and advan- 
tages of that license without its royalty burdens," and the further 
benefits are thus enumerated : 

"The défendant could and would sell its wind Stackers at the price of $250, 
because that price is the price fixed for the market by complainant's monopoly, 
and adhered to by every other manufacturer in the United States and Domin- 
ion of Canada, and there would be no reason why this single défendant, as an 
exception, should sell at a less price. Complainant's license contract and 
their more than 100 patents would be equally as valuable to défendant as to 
the other licensees, because such patents are a barricade and protection from 
any other manufacturer entering the field of industry, tlie practical resuit be- 
ing that the défendant would take his $100 profits upon each wind Stacker 
manufactured and sold, and this solely by reason of the fact of complainant's 
patents and the binding license obligations upon ail other wind-stacker manu- 
facturers of the country." 

(f) The further considération for the agreement is urged, that 
the complainant was to withdraw from the field as manufacturers, 
and thus free the licensees from such compétition. 

Thèse propositions, therefore, impress me as clearly established by 
the évidence : That monopoly in the gênerai so-called "wind-stacker" 
products was both intended and accomplished without référence 
either to any spécifie invention or the validity of any patent and not 
referable alone to any patent or group o£ patents; that the several 
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patents purporting to cover that field, whicli were purchased by the 
complainant, were potent if not essential means to the end thus 
sought, and the other patents which were acquired from time to 
time were at least helpful ; that concurrence of the manufactvirers, in 
unity of action, to prevent compétition in "wind Stackers" of any 
form, was alike potent and plainly essential to carry ont the plan; 
and that the agreement fîxing the selling price for any form of the 
product was solely for the benefit of the manufacturers — the basis of 
their concurrence-^and, in no sensé, attribntable to either patent in 
the list, nor to spécifie invention in either of the patent devices. 
Doubtless, the complainant's initial object was a plan for royalties 
from ail manufacturers, with its Buchanan patents as the gcrm (es- 
pecially the first one, with brief term to run) and acquisition of ail 
other patents, which might be brought into compétition, both by way 
of entrenching and perpetuating its claim, and to reach ail who were 
engaged in the manufacture of the various forms of "wind Stackers." 
While such plan of cumulative ownership of patents, for the purpose 
of obtaining royalty alone under the protection of ail, is sanctioned 
by the authorities — notably, Bernent v. National Harrow Co., 186 
U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058— as between licensor and a 
licensee, I am of opinion that this coml)ination of ail manufacturers 
under the plan of acquisition and for the purposes above outlined, 
is without such sanction, so that no escape appears from the conclu- 
sion that it violâtes the anti-trust act, if not the common law. It is 
unmistakably a combination of manufacturers to restrain compétition 
in the make and sale of their products, with merger of the patents in 
one ownership as a means employed for that purpose, and thus not 
entitled to the beneficent rule of the patent law which intends pro- 
tection only of monopoly of the use of spécifie invention — not to 
foster combinations of patentées and manufacturers for gênerai 
monopoly. 

The complainant relies upon the line of authorities defining and up- 
holding the rights of monopoly under patents (as I hâve above sum- 
marized their rule), with spécial référence to thèse récent cases as 
décisive: Benient v. National Harrow Co., 186 U. S. 70, 82 Sup. 
Ct. 747, 46 L. Ed. 1058, and United States Con. S. Raisin Co. v. 
Griffin & Skelly Co., 126 Fed. 364, 61 C. C. A. 334. The first-men- 
tioned case is controlling in so far as it is applicable hère, and is not 
without force in the one aspect of combining numerous patents in 
single ownership and granting license thereunder upon terms analo- 
gous to the single license set ont in this bill. But the case there de- 
cided is plainly distinguished by the express terms of the opinion 
from the combination between the licensor and the various manufac- 
turers above indicated. That was a hearing on error to the Suprême 
Court of New York (after the state Court of Appeals had reversed 
for want of jurisdiction to review the facts), and the only reviewable 
question, as stated in the opinion, was the validity of the single con- 
tract in suit, with no facts found of a combination of licensees as set 
up there in the answer. So, the question of the efïect of such allegred 
combination was not reviewable under the findings, and was excluded 
from considération, as the opinion carefully and repeatedly points 
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out; and it furnishes no support for the agreement in suit. Tlie 
Raisin Co. Case, supra, if otlierwise applicable, is expressly founded 
upon a view of the last-mentioned décision of the Suprême Court 
which overlooks the distinction referred to, as I understand it, and 
I am unable to concur in that view ; and I deem it distinguishable, 
in any event, from the combination which appears in the case at bar. 

On the other hand, the décisions in the Third Circuit, in National 
Harrow Company v. Hench (C. C.) 76 Fed. Ofi?', in the Circuit Court 
and upon appeal, 83 Fed. 36, 27 C. C. A. 349, 39 h. R. A. 299, im- 
press me as stating the true rule which should govern the présent 
.:ontract, and the conclusion of illegality in the présent combination 
may well rest on the grounds there expressed. 

I am further impressed, however, with spécial features, which enter 
into this arrangement, in référence to the patents (not appearing in 
any of the cases called to attention), lending force, as I believe, to the 
contention of unlawful monopoly. When the undertaking was start- 
ed, the pneumatic straw Stacker was not a mère experiment, but in 
practical use, as an attachment to or part of the threshing machine. 
Its usefulness and popularity were well recognized, in varions of the 
patent forms. Manufacturers of threshing machines were either 
making them under a patent, or procuring them from a maker, to be 
used with the machine ; and many, if not ail, of such manufacturers 
were désirons of license, vmder one or another of the existing patents, 
to make the Stacker in connection with their machine. The five pat- 
ents named in the bill as infringed were then in the field — with 
others listed in the license, which do not call for spécial référence — as 
competitors for that trade ; and it is unmistakable that this condition 
was a moving cause for the combination. Considération of thèse 
patents, in the light of the prior art and in relation to each other, is 
of interest — and in one view essential— to show their bearing upon the 
plan. Upon the issue of infringement they vi'ere elaborately discussed 
in the oral arguments (and as well in the briefs), and I hâve given 
much tinie to their careful examination. For the purposes of the 
présent point, however, it seems inadvisable to discuss in détail the 
daims under either, or the prior art (upon which direct issues may 
hereafter arise), and a summary statement of my déductions and their 
basis will serve for application hère. 

On behalf of complainant, it is contended that Buchanan's patent 
No. 467,476 (which it then owned) was the first successful Stacker 
in this art — the pioneer "wind Stacker" — with the four succeedinç 
patents of Nethery and Landis (Nos. 493,734, 517,475, 512,553, and 
514,266) as mère improvements, but entitled to libéral interprétation. 
This view of the second Buchanan patent, as dominating the art, is 
untenable, upon my understandintr of the prior Buchanan patent No. 
297,561 (of 1884) and various earlier patents and publications in évi- 
dence; and the Nethery and Landis patents impress me as departures 
from any patentable novelty in No. 467,476 of Buchanan — not in 
conflict or dominated by it— but alike with its improvements upon 
No. 297,561 and other prior devices. The iirst Buchanan patent of 
1884 may fairly be assumed as the pioneer in this country of the prés- 
ent form of pneumatic straw Stacker, although ail its gênerai features 
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are anticipated în the British patent of Brinsmead (1868) and other 
early foreign devices shown in patents and publications. His second 
patent (in suit) is unmistakably of the same gênerai form, with im- 
provement in stacking function through means for vertical move- 
ment of the trunk and other détails; so Netherly and Landis hâve 
improved with other spécifie means, but neither has departed from 
the gênerai form and pneumatic idea disclosed in the original Bu- 
chanan patent. With the expiration of that patent, at the utmost, 
each of the improvers was entitled to the use of its disclosures, mid 
I am satisfied that no invention of either improver w^as invaded by the 
other. In Buchanan's second patent the improved means was adapt- 
ed from the old art — a mère development of the primary conception, 
when called for in practical use, to- accommodate the stacking — of 
undoubted value, but not entitled to functional dominition. 

As noninterfering patents of concsded utility each was open to in- 
dependent use by manufacturers under license from the patentée, 
and it- must be inferred that the pooling of the patents and enlistment 
of ail manufacturers in a pool contract was mutually entered into in 
that view, and with spécial référence, on the part of complainant, to 
the early expiration of the first Buchanan patent. The royalty value 
of each rested upon the practical value of the improvement and the 
market was at hand, equally open to each, before the combination; 
each appears to hâve meritorious features to give it standing in that 
market. Thus ail of the patents above specified — and others, as 
well, included in the arrangement — were in the attitude of competi- 
tors with each other for use under royalty, by the manufacturers, 
while the manufacturers were in compétition with each other, both 
for bargaining to obtain license and in sale of their products. The 
patentées were among themselves, therefore, in that sensé, equally 
with the manufacturers, rivais in trade for royalty use — presumptively 
so as to ail in the same Une of use, and as matter of fact in référence 
to those above mentioned — and thus, as I believe, within the letter 
and policy of the law which prohibits combinations between such 
"possible rivais in trade." Northern Securities Co. v. United States, 
193 U. S. 197, 24 Sup. Ct. 436, 48 L. Ed. 679 ; Swift & Co. v. United 
States, 196 U. S. 375, 35 Sup. Ct. 276, 49 h. Ed. 518 ; Carroll v. 
Greenwich Ins. Co., 199 U. S. 401, 409, 26 Sup. Ct. 66, 50 L. Ed. 246. 
The settled rule in référence to the privilèges vested in patent prop- 
erty is not overlooked in this view. As tersely stated in the opinion 
bv Judge Baker, speaking for the Circuit Court of Appeals, in Victor 
Talking Machine v. The Fair, 123 Fed. 424, 426, 61 C. C. A. 58, 60, 
"without applying to the Patent Office, one may make and use and 
sell the device that embodies his invention. That is his natural right. 
Within his domain, the patentée is czar. The people must take the 
invention on the terms he dictâtes, or let it alone for 17 years. Cries 
of restraint of trade and impairment of tlie freedom of sales are un- 
availing, because for the promotion of the useful arts the Constitution 
and Rtatutes authorize this very monopoly." 

Nor do I overlook the recognized right (as before mentioned) of 
the patent owner, as such czar "within his domain," either to suph 
press his own or prescribe the terms of its use by others; or to own 
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and enforce monopoly under several patents. Nevertheless, as I 
conceive the rule, without the domain of monopoly for each individ- 
ual invention, the owner stands on an equality with ail other prop- 
erty owners and is equally amenable to the gênerai law against con- 
fédération with others, tending to create another kind of monopoly, 
through concerted action of the confederates. 

The patent privilège is granted by the government by excluding 
others from its use, unless licensed by the patentée as owner; and 
this exclusive use is strictly enforced by the courts; and if properly 
termed a monopoly — a définition not accepted by ail the authorities 
— it is readily distinguishable from that of the common law. For 
enforcement it requires neither the aid of other patent privilèges, 
nor concurrence of third parties; nor can combination with other pat- 
ents lend support for its judicial enforcement. The right of the owner 
to purchase and enjoy other patent privilèges by way of investment 
or increase of royalties, together with ail other recognized property 
rights therein, except the exclusive use of each invention conferred 
by the grants, are held alike with the rights common to other prop- 
erty owners to make them profitable. So, the nature of the patent 
privilège confers no immunity to combine with other patentées or 
under other patents in a confédération of users, when such com- 
bination is prohibited generally, as in the terms of the anti-trust 
act. Wliile purchase alone of the outstanding patents, interfering 
or noninterfering, by the complainant, might be within its rights, 
the combination which was entered into, with that as one of its 
means, as I believe, violated the law. The arrangement was not 
within the rule, which is of gênerai application, that différences may 
be composed and litigation settled between the parties by bona fide 
compromises. Nor was the foreclosure which it contemplated, of 
ail questions as to the validity or value of any patent brought into 
the combination, justifiable under the circumstances ; and I am of 
opinion it was opposed to public policy. 

With the contracta thus viewed, neither is enforceable in equity, 
and the bill must be dismissed. 

Decree will be entered accordingly, but final orders respecting 
the funds in court will be reserved until the parties can be heard on 
application for appeal and stay, if so advised. 



UNITED SHOE MACHINERY CO. v. DUPLESSIS SHOE MACHINEEY 

CO. 

(Circuit Court, D. Massachusetts. July 9, lOOC.) 

No. 102. 

1. Patents — Length of Teem — Peioe Foeeign Patent. 

Formai identity of daims is not neeessary to constitute identity of a 
United States and a foreign patent, witliin the purvievr of Rev. St. 1 4887 
[U. S. Comp. St. 1901, p. 3382], but substantial identity of the invention 
as covered by the daims is sufflcient. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dlg. Patenta, §§ 
1881/2-191.] 
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2. Same — Bffect or Tbeatt. 

Article 4 bis, inserted in the international convention for the protection 
of industrial property of March 20, 1883, by the additional act proclaimed 
by the Président, August 25, 1902 (32 Stat. 1936, 1939), did not hâve the 
effect of changing the term of a patent granted by the United States to 
a citizen thereof , as that term is flxed by statute ; and such a patent, 
granted prlor to January 1, 1898, and which is limited by the provisions 
of Rev. St. §4887 [U. S. Comp. St. 1901, p. 3382], to the term of a prior 
foreign patent for the same invention, is not extended by such additional 
act. 

3. Same — Expiration — Sole Sewing Machines. 

The French and Meyer patent. No. 412,704, for a sole sewing machine, 
expired September 17, 1902, with the expiration of the term of the prior 
British patent. No. 13,366, of 1888, granted to the same patentées for 
substantially the same invention. 

In Equity. 

See 133 Fed. 930. 

Elmer P. Howe and Benjamin Phillips, for complainant. 
T. Hart Andersen, for défendant. 

LOWELL, Circuit Judge. This is a bill in equity filed December 
31, 1903, to restrain the infringement of letters patent No. 412,704, 
issued October 8, 1899, to French and Meyer for an improvement in 
sewing machines. Ail the claims are in issue as follows: 

"(1) In a chain-stitch wax-thread sole-sewlng maeliiiie, the following In- 
strumentalities, viz. : A channel-guide, a hooked needle, the needle-segment, 
feedlng mechanism, actuating means for the said needle-segment, as the link, 
B'', lever, B*, and cam, 200, to force the needle witli a loop upon its shanlc 
into the stock and ont through the inner channel of the sole, and there hold 
the said needle temporarily substantially at rest while the stitch is being set, 
a thread-guide, means to actnate it to supply the hooked needle with thread, 
and a take-up, as b^, a cam, as Oi, and Connecting devices intermediate the 
said cam and the said take-up, the said cam through the said Connecting devices 
actuating the said take-up to pull upon the loop of needle-thread about the 
shank of the needle while the needle is in the stock and holds the said loop 
upon its shank, the said take-up drawing the said loop about the shank of the 
needle, as described. to set the last stitch, of which the said loop forms a part, 
without straining the between substance, the said stitch being set before the 
loop to form the next stitch is drawn through it, substantially as described. 

"(2) In a chain-stitch wax-thread sole-sewing machine, a hooked needle, a 
thread-guide to supply it with thread, feed mechanism to feed the stock while 
the hooked needle holds on its hoolî a loop of thread. and means to actuate the 
said needle to force it into the upper and sole and out through the channel 
therein and tempor:irily hold the said needle substantially at rest in the stock, 
combined with a talce-up, as b^, and means to actuate it to act upon the thread 
and draw the same back through the sole aud upper while the last loop formed 
by the needle is yet on the shank of the needle, the needle yet remaining in 
the stock, the said take-up completing the setting of the stitch before the said 
needle is withdrawn from the stock and out from the old loop upon its shank, 
substantially as described. 

"(3) In a chain-stitch wax-thread sole-sewing machine, a hooked needle, 
means to actuate it to enter the ujiper and sole and émerge theref rom in the in- 
ner channel thereof, and a thread-gaide and means to actuate It to supply the 
hook of the needle with thread. combined with a feoding mechanism, a take- 
up, a cam, aud intermediate devices to actuate the said main take-up to draw 
the thread about the shank of the needle and set the stitch while the needle 
!S in the stock and tbe loop of thread last drawn through the stock by it is yet 
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on the shank of the needle, the said cam and intermediate devices at the same 
time moving the take-up far enough to draw thread from the thread-supply 
sufflcient for a new stitch, and wlth an auxiliary spring-actuated take-up to 
take up the slack in the needle-thread drawn ofï by the main take-up, the said 
auxiliary take-up thereafter glving up the said slaek thread to the needle 
as the latter again acts to draw a loop of thread through the stock, sub- 
stantially as deseribed. 

"(4) In a chain-stitch wax-thread sole-sewing machine, the take-up, b^, and 
the auxiliary take-up, b°, the thread-guide, and the hooked needle and actuat- 
ing means therefor, combined with the thread-holder, d, and means to actuate 
it, whereby the said thread-holder is made to act upon the needle-thread be- 
tween the said thread-guide and the stock, and while the needle is in the stock 
and the last loop of thread drawn therethrough is yet upon the shank of the 
needle, the said threadholder taking from the auxiliary take-up and through 
the said thread-guide before the latter acts to lay its thread in the hook of the 
needle a sufficient quantity of thread to prevent the rending of the same across 
the hook of the needle as the loop is being drawn by the needle through the 
stocli, substantially as decribed. 

"(5) In a chain-stitch wax-thread sole-sewing machine, a hooked needle, 
a thread-guide to supply the needle with thread, means to actuate the needle 
to draw the thread in the form of a loop from the inner channel of the sole 
through the between substance and upper, feeding mechanism to move the 
sole, and means to move the needle forward to pass through the upper and be- 
tween substance and corne substantially at rest, combined with a take-up, as 
b^ and means to actuate it while the needle is in the stock to pull upon the 
loop of thread yet on the shank of the needle next the outer side of the shoe, 
and pull the said thread back through the upper and about the said needle. to 
set the stitch, the pull on the thread in setting the stitch being in the direction 
to draw the upper closely to the sole, substantially as deseribed." 

The défendant set up an earlier British patent issued to the same 
parties, No. 13,366, of 1888, appHcation dated September 17, 1888. 
The f ollowing daims were relied upon : 

"(1) In a sole-sewing machine, a hooked needle to enter the upper and sole, 
and émerge therefrom in the inner channel thereof, and a thread-guide to sup- 
ply the hook of the needle with thread, combined with a take-up, as b^ and a 
cam to operate it, whereby the thread is drawn ur)on by the take-up to set the 
stitch while the needle is in the material, and to also draw off thread from the 
thread supply, substantially as deseribed. 

"(2) In a sole-sewing machine, a hooked needle to enter the upper and sole, 
and émerge therefrom in the inner channel thereof, and a thread-guide to 
supply the hook of the needle with thread, combined with a main take-up, a 
cam to actuate It to draw the thread and set the stitch while the needle 
is in the stock, and the loop of thread last drawn through the stock is yet 
on the shank of the needle, and at the same time to draw off thread for a 
new stitch, and with an auxiliary spring actuated take-up to take up the 
slack in the needle thread drawn ofC by the main take-up, and thereafter give 
up the slack thread to the needle, as the latter acts to draw a loop of thread 
through the stock, substantially as deseribed. 

"(3) In a sole-sewing machine, the take-up, the thread-guide, and the 
hooked needle, combined with the threadholder and its attached rocking- 
shaft, whereby the threadholder is made to act upon the needle thread between 
the thread-guide and the stock, and while the needle is in the stock, and the 
last loop of thread drawn through the stock is yet on the shank of the needle, 
the said thread-holder taking from the take-up through the thread-guide 
before the thread-guide acts to lay the thread into the hook of the needle, a 
sufflcient quantity of thread to prevent it rending through the hook of the 
needle as the loop is being drawn by the needle through the stock, substan- 
tially as deseribed." 

148 F.— 3 
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The défendant contended that the above mentioned patents were 
identical, within the purview of Rev. St. § 4887 [U. S. Comp. St. 1901, 
p. 3383], and that, therefore, the patent in suit was limited by the 
térm of the British patent, and so expired September 17, 1902, be- 
fore this bill was brought. 

The drawings of the British patent are identical with those of 
the patent in suit. The British spécifications and claims are sub- 
stantially identical with the American, as the latter were originally 
fiied. The complainant admits that the spécifications remain sub- 
stantially identical. The spécifications of the patent in suit speak of 
■'chain-stitch wax-thread sole-sewing machines," while the spécifica- 
tions of the British patent speak of "chain-stitch," the "chain of the 
stitch," the "usual waxing device or thread supply." It was decid- 
ed by the Court of Appeals for this Circuit in Westinghouse Electric 
Co. V. Stanley Instrument Co., 138 Fed. 823, that, in order to be 
within the purview of section 4887 identity of patents must appear 
in their claims. In the claims of the British patent no référence 
is made tp wax-thread, but, considering the spécifications and the 
nature of the invention, the omission is immaterial. The British 
claims do not mention a chain-stitch, but it appears from a con- 
sidération of the machine described that the British patentées 
had in mind only a chain-stitch machine, and that their invention had 
no practical application to any other. It is true that one of the com- 
plainant's experts testified that it is possible to embody the claims 
of the British patent in a lock-stitch machine; but this embodiment 
would be without practical use. 

The complainant furthef seeks to difïerentiate the two patents 
by reason of the omission from claim 1 hère in suit of ail mention of 
drawing off thread from the thread supply, as mentioned in claim 1 of 
the British patent. The complainant urges that the gist of the former 
claim is a take-up, which sets the stitch, while in the British patent 
this take-up is necessarily combined with a draw-ofif or pull-ofï from 
the thread supply, this feature being absent from the American 
patent. The complainant also contends that claim 4 of the patent in 
suit differs from claim 3 of the British patent by the présence in the 
former of an auxiliary take-up in addition to the principal take-up. 
This is not found in the British claim 3, but it appears, in substance, 
in the British claim 2. 

Considering that the original American application was the same 
as the British patent, and that it then embodied the same invention; 
considering, also, that the changes made in the American patent office 
did not and could not affect the substance of the invention set out 
in the original application, I can find in neither patent hère in ques- 
tion évidence of "an essential, novel and patentable improvement 
on what was claimed" in the other. 138 Fed. 829. The mention made 
of a pull-ofif in British claim 1, and of an auxiliary take-up in Ameri- 
can claim 4, involves nothing but a rearrangement of claims, and 
a restatement of the invention which they cover. Formai identity of 
claims is not necessary to constitute identity of patent, within the pur- 
view of section 4887. Substantial identity of invention, as covered 
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by the daims, is sufficient. This latter identity exists in the case 
at bar. It is unnecessary, therefore, to consider the dictum in Siemens 
V. Sellers, 123 U. S. 276, 283, 8 Sup. Ct. 117, 31 L. Ed. 153, and to 
détermine if identity of some daims will shorten the life of others 
admittedly différent. 

The complainant further contends that, even if the patents are 
identical, yet the life of the American patent is extended by Article 
4 bis, inserted in the international convention of March 20, 1883, 
for the protection of industrial propertv, by the additional act pro- 
daimed by the Président, August 25, 1902 (32 Stat. 1936, 1939). The 
article reads as follows: 

"Patents applied for in the différent contracting states by persons ad- 
mitted to the benefit of the convention under tlie terms of articles 2 and 3 will 
b€ independent of the patents obtained for the same invention in the other 
States adhérents or non-adherents to the Union. This provision will apply to 
patents existing at the time of its going into elïect." 

By Rev. St. § 4887, an American patent issued later than a foreign 
patent for the same invention was limited to expire not later than 
the foreign patent. By chapter 391 of the Acts of March 3, 1897 (29 
Stat. 693, § 1 [U. S. Comp. St. 1901, p. 3382]), this limitation was 
repealed as to patents applied for on and after January 1, 1898. In 
Sawyer Spindle Co. v. Carpenter, 143 Fed. 976, the Circuit Court of Ap- 
peals for this Circuit decided that chapter 1019 of the Acts of March 
3, 1903(32 Stat. 1225, § 1 [U. S. Comp. St. Supp. 1905, p. 663]), did 
not revive a patent which had theretofore expired by virtue of section 
4887. The patent there in suit had expired before the additional act was 
proclaimed, and so the article above quoted had no application to it. 

The complainant contends that article 4 bis. is inconsistent with 
that provision of section 4887 which limits the term of the American 
patent by the term of the foreign. As the treaty is later than the 
Revised Statutes, and later than the amending act of 1897, the com- 
plainant contends that the treaty is to be taken as amending the 
amended statute, and hence that the American patent hère in suit, 
having been in existence August 5, 1902, was prolonged by the treaty 
until 17 years from its issue. 

The mutual relation of treaties and statutes under the Constitu- 
tion of the United States has often been considered by the Suprême 
Court. Thus, in Geofroy v. Riggs, 133 U. S. 258, 266, 2G7, 10 Sup. 
Ct. 295, 33 L. Ed. 642, that court said: 

"That the treaty power of the United States extends to ail proper subjects 
of negotlation between our governmeut and the governiuents of other nations 
is clear. It is also clear that the protection which should be alïorded to the 
citizens of one country owning property in another, and the manner in 
which that property may be transferred, devised, or Inherited, are flttliig 
subjects for such negotlation, and of régulation by mutual stipulations be- 
tween the two countries. As commercial intiîrcourse Inereases between dif- 
férent countries, the résidence of citlzens of one country within the territory 
of the other naturally follows, and the removal of their disability from alien- 
âge to hold. transfer, and inherit property In such cases tonds to promote 
amlcable relations. Such removal has b«€n within the présent century the 
fréquent subject of treaty arrangement., The treaty power, as expressed la 
the Constitution, is in terms unliniited except by those restraints which .are 
found in that Instniœeut against the action of the governmeut or of Its de- 
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partments, and those arising from tlie nature of tlio government itself and of 
that of the states. It would not be contended that it exteiids so far as to au- 
thorize what the Constitution forbids, or a change In the character of tha 
government or In that of one of tbe states, or a cession of any portion of the 
territory of tlie latter without its consent. Ft. Leavenworth Railroad Co. v. 
Lowe, 114 U. S. 525, 541, 5 Sup. Ct. 005, 20 L. lOd. 204. But witl» thèse ex- 
ceptions, it is not perceived that tliere is any limit to the questions which 
<-an be adjusted touching any matter which is properly the subjoct of n.ego- 
tiatiou with a foreign country." 

On the other hand, it had been observed by the Suprême Court 
in the Head Money Cases, 112 U. S. 580, 598, 5 Sup. Ct. 247, 254, 
28L. Ed. 798: 

"A treaty is primarily a compact between independent nations. It dé- 
pends for the enforeenient of its provisions on tlie interest and the honor of 
the governments which are parties to it. If thèse fail, its infraction beconies 
the subject of international negotiations and réclamations, so far as the 
Injured party chooses to seek redress, which niay in the end be enforced by 
actual war. It is obvious that with ail this the .'judicial courts hâve nothing 
to do and can give no redress. But a treaty may also contain provisions 
which confer certain rigbts upon the citizens or sub.1ects of one of the nations, 
residing in the territorial limits of the other, which partake of the nature 
of municipal law", and which are capable of enforcemeut as between private 
parties in the courts of the country. An illustration of this character is 
found in treaties, which regulate the mutual rights of citizens and subjects 
of the eontracting nations in regard to rights of jjroperty by desoent or in- 
heritance, when the individuals concerncd are allens. The Constitution of the 
United States places such provisions as thèse in the same category as other 
laws of Congress by its déclaration that 'this Constitution and the laws made 
in pursuance thereof, and ail treaties made or which shall be made under 
authority of the United States, shall be the suprême law of the land.' A 
treaty, then, is the law of the land as an act of Congress is, wheuever its 
provisions prescribe a rule by which the rights of the private citizen or sub- 
ject may be determiued ; and when such rights are of a nature to be enforced 
in a court of justice, that court resorts to the treaty for a rule of décision 
for the case before it as it would to a statute." 

And in Whitney v. Robertson, 124 U. S. 190, 194, 8 Sup. Ct. 
456, 31 L. Ed. 386, the court said: 

"When the two [treaty and statute] relate to the same subject, the courts 
will always endeavor to construe thom so as to give etCect to both, if that 
can be doue Vi'ithout violating the languago of either ; but if the two are incon- 
sistent, the one hist in date will control the other, provided ahvays the 
stipulation of the treaty on the subject is self-executing." 

The Suprême Court has laid down no rule by which this court 
can détermine in ail cases whether a particular provision of a treaty 
is to be deemed self-executing or not. If the intent of a treaty is 
to confer some right of American citizenship upon the citizens of 
another country, the treaty may be deemed self-executing, though its 
efïect is to modify or repeal statutes concerning descent, taxation, con- 
fiscation, and perhaps even statutes relating to customs duties. Had 
the article of the convention hère in question gone no further than 
to admit an alien to the rights of a citizen of the United States con- 
cerning patents, it might hâve been deemed self-executing; but to 
change the term of an American patent granted to a citizen of the 
United States as that term is fixed by statute, must be deemed beyond 
the authority of a treaty. Congress alone has power "to promote the 
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progress of science and useful arts by securing for limited times to 
authors and inventors the exclusive right to their respective writings 
and discoveries." Article 1, § 8. The treaty in question was net 
void or wholly ineffective, though it was not self-executing, but 
rather dépendent upon congressional action. When, in the act of 1903, 
Congress gave effect to some of the provisions of the treaty, it 
omitted to deal with article 4 bis. 

As the invention covered by the English patent is identical with the 
invention of the patent in suit, the latter expired with the former 
before this suit was brought. 

The complainant's bill must be dismissed. 



In re PLANT. 

CORBIN V. MUMFORD. 

(District Court, S. D. Georgia, W. D. July 23, 1906.) 

1. Bankhuptcy — Peefeeence — Création. 

Where, a day or tvvo before open insolveney of a banli and the clos- 
ing of its doors, défendant, its receiving and paying teller, with full 
linowledge of its insolveney, drew .his clieclc against the fund and paid 
himself $3,100 whiuh he claimed as a créditer of the banli, such trans- 
action constituted a préférence which was recoverable in an action 
against him by the bank's trustée in bankruptcy. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Bankruptcy, 
§§ 2Ô9-2G2, 26T.] 

2. Same — Receivee — Appointment — Equitable Lien. 

The appointment of a receivor for the bnnk a day or two after the 
payment of such check constituted an équitable levy on the funds so 
received by the teller as well as on the other assets of the bank iu Its 
possession. 

3. Same — Nature op Peoceedings. 

A trustée was entitled to maintain a bill in equity in the bankruptcy 
court to recover such fund and was not limited to an action at law. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Bankruptcy, 
il 419-424.] 

4. JUBY — Tkial by Jury — Rights. 

Where a bill in equity was filed by a bankrupt's trustée to recover 
an alleged préférence, and the facts were not disputed, défendant was 
not entitled to a trial by jury. 

5. Same— Equity— Pleading— Relief. 

Where a bill by a bankrupt's trustée to recover an alleged préférence 
contained a prayer for gênerai relief, the court was not limited to the 
entry of a money judgment against the preferred creditor, but was au- 
thorisied to issue an order coiumanding such creditor to pay the money 
received to the bankrupt's trustée, and to couiinit the creditor for con- 
tempt until the order was complied with. 

In Bankruptcy. 

M. P. Callaway, for complainant. 
W. S. Grâce, for défendant. 

SPEER, District Judge (orally). We think that the learned coun- 
sel on both sides of this case hâve not given sufficient importance to 
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a very familiàr principle relating to it, and that is that, before a de- 
murrer to a bill in equity should be sustained upon the ground that 
there is an adéquate remedy at law, it must be made to appear that 
the remedy at law is in ail respects as complète, as efficient, as expé- 
ditions, and as adéquate as the remedy in equity. Now, the défend- 
ant, by whom this demurrer is made, was the receiving and paying 
teller of the bankrupt concern. On a day, or two days, before open 
insolvency and the closing of the doors of the bank, having access 
to its funds, he, according to the averments of the bill, with full knowl- 
edge of the insolvency, drew his check against the fund and paid him- 
self $3,100, which he claims as a créditer of the bankrupt concern. 
Now, if that money had been paid by the bankrupt himself to any 
favored creditor, it would hâve been unquestionably a préférence It 
follows that if his agent, his employé, took advantage of his position, 
which, according to the allégations charged, gave him access to those 
funds, he also became a favored creditor. It was the création of a 
préférence, either by the permission of the bankrupt himself, or be- 
cause of the powers which v,'ere intrusted to him. The défendant 
was the once fiduciary agent of the bankrupt. He held a position of 
trust — he was an acting trustée — and his action in appropriating, in 
violation of the bankruptcy law, a portion of that fund to his own 
possession, is not merely a violation of the law against implied trusts, 
but it is a violation of an actual positive trust, a disregard of proper 
conduct on the part of the agent. The appointment of the receiver a 
day or two afterwards constituted an équitable levy on this fund, which 
was in contemplation of law an équitable levy on ail that fund just as 
much as on the vaults of the bank, if he had improperly withdrawn that 
fund from the vaults and put it to his own crédit or put it in his own 
pocket. This is a very différent case indeed from that on which the 
défendant relies (United States v. Bitter Root Development Com- 
pany, 200 U. S. 451, 26 Sup. Ct. 318, 50 L. Ed. 650), where a bill 
in equity was brought against certain trespassers who were trespass- 
ing on land of the United States and were cutting a large amount of 
timber, which could not be identified. That was an action for simple 
trespass or trover, and the Suprême Court held that it made no différ- 
ence how much fraud was charged, because the facts showed that 
it was simply a case of trespass or trover. Hère the case is charged 
as a constructive fraud, and, if the facts exist as stated, the pleader 
would hâve been justified in charging it as an actual fraud in con- 
templation of the bankruptcy law. The main cause of action hère is 
not, as the gentleman has argued, légal, but is équitable. The bank- 
ruptcy court is an équitable court, and it is within the power of the 
bankruptcy court to set aside this préférence. It would seem that 
Mumford has no right to a trial by jury, because such a trial is to 
find the facts. Hère the facts are not in dispute. The duty of the 
court is not to find tlie facts, but to consider their efïect es they are 
charged in the bill, and admitted by the demurrer. If the facts were 
in dispute as to whether Mumford actually took the money, it might 
be that he would kave tlie right of trial by jury, but that is not tliis 
case. 
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It is said that the court can only enter a money jiidgment against 
Mr. Mumford. I do not think that this is true. The great modéra- 
tion of the pleader does not change the nature of this transaction in 
any sensé, and there is, in addition, a prayer for gênerai relief. In 
view of this, it is quite compétent for this court to issue an order on 
this bill, commanding Mr. Mumford to pay over this money, and, if 
he does not, to commit him until he does pay it over, and to issue 
an attachment for that purpose. I do not, then, agrée with counsel 
when he insists that nothing hère can be granted but an ordinary 
money judgment. It is a case where the funds of an insolvent con- 
cern, in- violation of the banltruptcy law, were appropriated by one 
occupying a position of pecuhar trust toward ail the creditors, for 
the purpose of settling his own debt, and to that extent depriving 
the other creditors of their right to distribution under the lavir creat- 
ing a uniform System of bankruptcy. It is therefore not only pecul- 
iarly within the powers of the bankrupt court, but within the rangé 
of its extraordinary and punitive powers in case they become neces- 
sary. And for this reason the court adhères to its original opinion, 
although profoundly impressed by the ingenuity and earnestness of 
counsel for the défendant. 

The demurrer is again overruled. 



Es: parte MOEBUS. 

(Circuit Court, D. New Hampshire. August 23, 1906.) 

No. 351. 

1. COUETS JtJBISniCTION OF FEDERAL COTJETS — HaBEAS CoBPUS. 

A fédéral court is witliout jurisdiction of a habeas corpus proceeding 
for the discharge of a state prisoner where the only question involved 
is his identity with an escaped convict, and no diversity of citizenship 
Is alleged. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, §§804, 
805. 

Jurisdiction of fédéral courts in habeas corpus proceedings, see note to 
In re Huse, 25 C. C. A. 4.] 

2. Habeas Corpus — Successive Applications for Wbit. 

In jurisdictions where appeals hâve been provided for In habeas 
corpus cases, it bas corne to be the rule, either as one of law or of prac- 
tical administration, that a judge is not required to consider an appli- 
cation for a writ which bas been denied by another judge, but may remit 
the petitioner to his remedy by appeal. 

[Ed. Note. — For cases in point, see vol. 25, Cent. Dig. Habeas Corpus, 
§ 121.] 



On pétition for writ of habeas corpus. 
See 137 Fed. 154. 

Henry Edward Moebus, pro se. 

E. G. Eastman, Atty. Gen., for respondent. 



PUTNAM, Circuit Judge. This is a pétition for a writ of habeas 
corpus, brought against the warden of the state prison of the state 
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of New Hampshire by a man imprisoned therein who styles himself 
Henry Edward Moebus, but who is claimed by the warden, and by 
the authorities of the state, to be in truth and in fact, Mark Shinburn, 
who was convicted in the courts of the state of breaking- and enter- 
ing, and sentenced to confinement at hard labor in the state prison 
for 10 years, who was afterwards lawfuUy committed in pursuance 
of that sentence, and who thereafter broke jail, and was recaptured in 
New York, duly extradited and recommitted, and now held to serve 
the unexpired term of his sentence. 

By our order, the pétition was filed in court on May 10, 1906, and 
an order of court duly made that the warden of the state prison, H. 
K. W. Scott, should show cause why the writ should not issue. On 
June 18, 1906, the warden duly answered, closing his answer that 
the terrn of imprisonment fixed by the sentence referred to had not 
expired, and with the statement that the respondent, in his capacity 
as warden, held the petitioner for the purpose of serving out the unex- 
pired term and for no otlier purpose, alleging at the same time that 
the petitioner is Mark Shinburn. 

The pétition does not allège that there is involved any controversy 
between citizens of différent states, and that on account thereof the 
fédéral courts hâve jurisdiction for any of the reasons explained in 
King V. Mclvcan Asylum, G4 Fed. 331," 12 C. C. A. 145, but it is ap- 
parently based on some supposed claim to the eiïect tbat the peti- 
tioner is imprisoned in violation of some provision of the Constitu- 
tion of the United States. The petitioner bas several times informally 
stated his case to us, and we bave never been able to perceive that any 
fédéral question of that character was involved. Neither do we now 
perceive any. On the other hand, it seems to us that the only pos- 
sible question involved was one of identity, a question which, per- 
haps, might hâve been investigated by the fédéral courts, either in 
New York or in New Hampshire, so long as the extradition proceed- 
ings were not completed, but a question which became purely of a 
local character after those proceedings were completed and the peti- 
tioner was in custody in the prison of the state. 

Also, the petitioner made separate applications to the United States 
district judge for the district of New Hampshire and to the justice 
of the Suprême Court of the United States assigned to this circuit, 
each of which applications was denied. At common law, it was set- 
tled that a refusai by any judge to grant a writ of habeas corpus, or 
a refusai of any judge to discharge from custody a petitioner by, or in 
behalf of, whom such a writ had been granted, did not constitute 
res judicata, but that the petitioner was at liberty to apply to any other 
judge, and so on until the whole séries of judges had been exhausted. 
It is, however, commonly understood that the rule is practicallv other- 
wise in those jurisdictions where statutory rights of appeal, or writs 
of error, bave been granted with référence to such proceedings, and 
that, either as a rule of law or as a practical rule of administration, 
no judge would allow a writ when some other judge bas refused it ; 
but that any subséquent judge would remit the applicant to his remedy 
by appeal, or writ of error, unless some substantial change in the cir- 
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cumstances had intervened. In the présent case, there has been no 
such change of circumstances, and, thereiore, it may well be that \ve 
should hâve refused to consider this appUcation at ail, and shonld hokl 
the applicant to his remedy by appeal undar the statute, with the con- 
séquent further holding that, if the statutory time for an appeal had 
expired, the applicant had lost his rights if he had any. As, how- 
ever, the petitioner has now for the first time applied to us formally, 
we bave concluded to allow him to complète the circle made up of the 
justice of the Svipreme Court assigned for this circuit, the district 
judge for the district of New Hampshire, and myself as the circuit 
judge who ordinarily attends to such matters in that district as corne 
before the circuit judges. We do this more particularly in order that 
the petitioner may take out his appeal, if he desires so to do, but with 
the express statement that no further applications of the character 
now before us will be entertained by us. 

The pétition of Henry Edward Moebus, filed July 6, 1906, is denied 
for want of jurisdiction, and, for that reason, the answer of H. K. 
W. Scott is adjudged sufficient, and the writ af habeas corpus prayed 
for is denied. 



QUEEN ANNE'S FERRY & EQUIPMENT 00. v. QUEEN ANNE'S R. CO. 
(Circuit Court, D. Jlaryland. May 9, 1000.) 

1, EAII.EOADS— FORECLOSUEE SaI.B — ClAIMS ENTITLED ÏO PrIORITY OVER MoKT- 

GAGE. 

A railroad mortgage providcd that in case of default the trustée at 
the request of 50 per cent, of the bondholders should talie possession 
of the road and ail the mortgaKed propcrty and operate or sell the 
same as the bondholders niight direct. ïhe company became insolven* 
and was earning insuifRcient ineonie to pay expenses wben a eoraniittee 
was appointed representing praetically ail of the bondholders and stock- 
holders, and they deposlted thoir bonds and stock. The coiiimittee took full 
charge and management of the property and operated the same until a 
sale was negotiated, having fiiil autbority to vote the stock deposited 
and to pledge the bonds or stock to secure money for operating expenses, 
and, in fact, exercised ail of the powers which the trustée was given by 
the mortgage m case of default, which default occurred shortly after its 
appolntment. A sale was negotiated by the committee for the beneflt of the 
bondholders and stoekholders, who transferred their bonds and stock to the 
piirchasers to be used in payment, roceiving bonds and stock of the new 
Company therefor. Such sale was constimmated through a friendly fore- 
closure suit, and the decree coiifirming the same required the purchascrs. 
they having knowledge of ail the facts, to iiay anv daims which should 
be adjudged prior in equlty to the mortgage. Bi'ld, that the manage- 
ment of the road by such connnittee was virtually that of the bond- 
holders, and that indebtcdness incurred by it for expenses and sup- 
plies in operating the road after the bondholders might hâve taken 
possession by the trustée was superior in equity to the mortgage debt 
and entitled to j)riority of payment from the proceeds of the corpus of 
the property and therefore to be paid by the purchasers. 

2. Same — Operating Expenses — Advebtising. 

Bills for advertising the road, its trains, etc., contracted by the com- 
mittee while In the management, were for legitimate operating expenses 
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and are entitled to priority as such, equally as though fhey had been 
contracted by tbe trustée in possession. 

Exceptions to master's report upon the daims of creditors of the 
railroad company asserting an equity against the proceeds of the 
sale of the corpus of tlie mortgaged property claimed to be superior 
to that of the mortgage bondhoklers. 

Taylor & Keech and John C. Rose, for creditors. 
Bond & Robinson, for purchasers. 

MORRIS, District Judge. The original bill in this case was a gên- 
erai creditors' bill against the Queen Anne's Railroad Company filed 
February 20, 1904. The bill alleged that the railroad company was 
largely indebted to the complainant for arrears of rental for three 
steamboats owned by the complainant and leased to and used by the rail- 
road company in the opération of its road ; and alleged that the défend- 
ant company was also largely indebted to many other creditors for sup- 
plies and materials furnished for the opération and maintenance of its 
Unes of railroad and ferries; and that, if the numerous creditors who 
were pressing for payment were allowed to enforce their claims by 
suits, the resuit would be to deprive the railroad company of the means 
of operating its System of railroad and ferries, and to destroy its power 
to earn revenue and te meet its obligations. The bill alleged that there 
was secured by a mortgage of the railroad three séries of bonds : 
First, a séries of first préférence 5 per cent, bonds aggregating $330,- 
000 ; second, a séries of Consolidated mortgage bonds, of which $86ô,- 
000 were outstanding; and, also, a séries of income mortgage bonds 
aggregating $600,000. The bill alleged that the corporation was in- 
solvent, and that, in order to protect the holders of the bonds, as well 
as ail other creditors, it was absolutely essential that the railroad prop- 
erty should be kept and maintained and disposed of as an entirety, 
and that any other course would resuit in the utter dissipation and 
waste of the corporate assets and property. The bill prayed for the 
appointment of a receiver with power to operate the railroad, 
ferries, and steamboats, leased, controlled, and operated in con- 
junction with the railroad, with ail the usual powers givcn to re- 
ceivers in like cases to continue the business and maintain the integ- 
rity of the System of railroads and ferries. On the same day the de- 
fendant railroad company answered, admitting the allégations of the 
bill, and consented to the appointment of a receiver as prayed. On 
the same day the receiver was appointed as prayed. He was author- 
ized to pay the iiiterest on the $330,000 first préférence bonds ; to pay ail 
the rentals, taxes, and fixed charges necessary to prevent such defaults 
as would imperil the integrity of the system of railroads ; and to pay the 
debts for wages, services, materials, and supplies growing ont of op- 
ération of the railroad within a period not exceeding six months an- 
terior to the date of the decree. The receiver proceeded to exécute 
the powers given to him and operated the railroad and Connecting 
ferries for about 13 months when he delivered possession to the pur- 
chaser under the foreclosure sale. On November SC, 1904, the In- 
ternational Trust Company, the trustée named in the mortgage, filed 
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a pétition praying leave to file a bill of complaint for the foreclosure 
of its mortgage of the railroad property. Leave was granted and on 
the same day the bill was filed asking for a decree for sale subject to 
the $330,000 first mortgage préférence bonds. Upon the consent of 
the Queen Anne's Railroad Company, a decree was entered as prayed. 
The receivership case and the foreclosure case were Consolidated and a 
sale was made and ratified for the snm of $480,000. The purchasers 
reported were Henry P. Scott and Nicholas P. Bond. Gf the purchase 
priée $30,000 was paid in cash and the purchasers also delivered to 
the trustée $865,000 of the first mortgage consolidated bonds, being 
the total amount issued, also $600,000 of the income bonds, and stock, 
of the railroad company of the par value of $883,300, and the receiver 
was, by order of court, directed to deliver possession to the pur- 
chasers. The decree for sale provided that, in addition to the $30,000 
to be paid in cash at the time of the sale, the purchasers should also 
pay, as the court might direct, such additional sums in cash as might 
be required to pay ail liens or claims prior in equity to said mort- 
gage (except the first mortgage préférence gold bonds) to be deter- 
mined by the court, the balance of the purchase money to be satis- 
fied by the surrender of first consolidated mortgage bonds. 

The foreclosure sale and purchase were really the carrying into 
efïect of an agreement which had been already made between the pur- 
chasers and the holders of the first consolidated bonds and the holders 
of the income bonds and the owners of the stock, by which they were 
ail to receive from the purchasers securities in a new transportation 
company which was to consolidate under one management this rail- 
road and other Unes of transportation. The purchasers were fully 
cognizant of the previous history and management of the road and 
its securities, and are to be treated as aiïected by any circumstances 
which would affect the bondholders themselves. There was no surplus 
income at any time, and no diversion, as the revenue never, in any 
one year, was sufficient to pay the running expenses, and if the claims 
now in controversy are paid, they can only be paid out of the corpus 
of the mortgaged property. 

The solution of the question raised by the exceptions to the master's 
report dépends upon whether or not there are présent in this case 
spécial circumstances which give rise to a peculiar equity in favor 
of the claimants. It is quite clear from the facts appearing in the 
case that the purchasers at the foreclosure sale obtained the bonds with 
which they propose to pay for the property under such circumstances 
that whatever equities affected thèse securities in the hands of those 
from whom they were obtained, now afifect them in the hands of the 
purchasers. 

Since the case of Gregg v. Metropolitan Trust Company, 197 U. S. 
183, 25 Sup. Ct. 415, 49 L. Ed. 717, decided by the Suprême Court in 
March, 1905, it is to be regarded as the rule that supplies furnished 
to a railroad are not, where there has been no diversion of income, 
entitled to precedence over a mortgage lien, recorded before the sup- 
plies were furnished, where there are no spécial circumstances af- 
fecting the mortgage bondholders' claim to priority. There having 
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been no diversion in this case, the inquiry wiU be addressed to tbe 
question whether there were any spécial circumstances which ought 
to create an exception to the gênerai riile. 

The mortgage foreclosed is dated March 1, 1901. It provides that 
if the railroad shall fail to pay any semi-annual installment of inter- 
est, or fail to keep the property free from ail taxes and other liens, 
then the trustée may take possession of ail the mortgaged property. 
and if requested in writing by 20 per cent, of any séries of bonds and 
indemnified against liability, shall be bound to take possession subject 
to the right of a majority in amoiint of the ontstanding bonds to coun- 
termand such action. Also it is provided that, in case of such de- 
fault, on the written request of 50 per cent, of ail the bonds ont- 
standing, the trustée shall take possession of the railroad and prop- 
erty, and ail books, records, papers, acconnts, and money of the rail- 
road, and ail management and control thereof, and manage and operate 
the same and receive the income thereof and apply the same, 
first to the management of'the railroad and to making such re- 
pairs thereon as may be needed to keep the same in good work- 
ing order, next to the payment of the interest and principal of 
the bonds, or, on written request of 50 per cent, of the bonds in de- 
fault, to sell ail' the property. It is also provided that, in every case of 
default, the duty of the trustée should be subject to the right and 
power of the majority in amount df the bonds to direct and control 
the trustee'g action, or to order more effectuai remédies, and also that 
SO per cent, or more of the bonds outstanding might, at any time, re- 
move the trustée and appoint a new one. 

It vvas the summer excursion business of the railroad and its steam- 
ers which was depended Upon for revenue. It was found, however, 
after the summer of 1903, that there had accumulated a large floating 
debt,- and that the financial condition of the railroad was altogether 
bad. The holders of the first consolidated mortgage bonds and the 
income bonds were driven to act in order to keep tlie railroad a going 
concern until they could get a purchaser for it. The owners of tlae 
bonds were very largely also the owners of the stock, and practically 
they were the owners of the road subject to the $330,000 of préfér- 
ence bonds. The semi-annual interest coupons on the bonds due Sep- 
tember 1, 1902, were paid, but it was certain that default would be 
made in the payment of the coupons falling due March 1, 1903, and 
something had to be done to préserve the crédit of the railroad and 
keep it going. To attain this end the holders of the first consolidated 
mortgage bonds, the holders of the income bonds, and the holders of 
the stock united together and on November 29, 1902, appointed a com- 
mittee which became known as the "Securities Committee." Th's com- 
mittee from the first represented 75 per cent, of the bondholders and 
stockholders, and during its active existence ail the bondholders and 
substantially ail the stockholders made themseves parties to the agree- 
ment by which the committee was appointed. This committee of five 
ehtered upon the duty of preserving and maintaining the railroad as 
a' going concern. Thèy held their first meeting on December 6, 1902, 
thd, as appears from their minute book, between that date and Feb- 
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ruary 21, 1904, when the receiver was appointée! by this court they 
held 42 meetings. During that time the directors of the company 
held but one meeting and the stockholders one meeting. It is to be 
seen, from their minutes and from what they actually did, that the 
committee, in exercising the powers given it by the agreement under 
which it was appointed, exercised suprême control over the railroad 
and its property and directed everything that concerned it and gave 
to it the crédit which kept it going. By the terms of their appoint- 
ment, the depositors of the securities gave to the committee the power 
to represent the depositors in any measure or action of any kind neces- 
sary or proper to accompHsh the purposes of their appointment, to su- 
perintend the opération of the railroad by its officers and directors, and 
to confer with them as to the management and opération of the road 
with same powers as the depositors might hâve, to vote ail sharés of 
the capital stock in order to en force officiai action on the part of the 
directors, and to sélect and elect directors in accordance with the opin- 
ion of the committee, and, finally, to negotiate a sale of the securities and 
property and franchise of the company, a sale, however, before con- 
summated to be submitted to a meeting of the security holders. The 
committee, for the purpose of raising money to operate the road most 
effectually and to provide new equipment and additions, were author- 
ized to pledge the securities deposited, and, if unable to sell the prop- 
erty, were authorized to form a new company to take it over, also to 
institute proceedings to foreclose the mortgage or to postpone such 
proceedings. As the committee had ail the powers that the bond- 
holders had and ail the powers of the stockholders, with the power 
to change the trustée designated by the bondholders' mortgage, and to 
change the directors, and, as the purpose of their appointment was 
to keep the road running until a reorganization or sale could be 
effected, it is quite clear that they could, in substance, do whatever 
any or ail of the interest they represented could do. 

When we examine the minutes of the meetings of the committee 
and the testimony to see Vi'hat they really did do, I think it becomes 
apparent that they, in fact, managed the railroad as persons haying 
absolute control and possession would manage it. The committee au- 
thorized the purchase of additional pasSenger coaches and a locomo- 
tive; they negotiated with and emplo3'ed a new gênerai manager, and 
when his management proved disappointing to them they discharged 
him; they took in charge matters connected with the terminais at 
Queenstown and Love Point and authorized contracts with regard to 
them ; they authorized the purchase of new railroad ties ; they in- 
vestigated the causes of an accident to the steamer Oueen Anne, and 
directed the painting of the steamer Caroline ; they authorized the 
compromise of disputed bills of the Dry Dock Company ; they author- 
ized contracts to be made for the supplies of coal ; they authorized the 
purchase of a barge and additional engines, and the building of a new 
station; they gave orders for a plan for lighting certain piers and for 
the érection of a derrick. Finally, after the committee. had been thus 
in control of the property from January, 1903, for over a year, they 
negotiated with the présent purchasers for a sale to them upon an 
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agreed plan and instnicted their counsel in connection with the coun- 
sel of the purchasers to institute a suit for a friendly receiver, to the 
end that the plan of sale which had been agreed iipon should be faith- 
fully carried into effect. The suit was instituted and a receiver recom- 
niended af ter a conférence between the securities committee and the in- 
tending purchasers of the road was appointed. It appears that the 
genei-al manager selected by the securities committee reported directly 
to the committee, and tliat after the committee took hold and were 
furnishing the money to keep the road running and had authority to 
détermine, subject to the ratification of the bondholders, the terms 
of the sale, the board of directors as such practically abdicated ; in- 
deed they were helpless to do anything. The chairman of the securities 
committee, Mr. Oler, testifies that the committee practically took over 
the management of the road, and, as it had never been able to meet 
its expenses, the committee arranged to raise money to carry it along 
and keep up its crédit with the people who sold it its current supplies, 
and that the expenditures were reported to the committee and con- 
trolled by it. By the terms of sale finally agreed upon, for each Con- 
solidated mortgage bond the holder was to receive $1,300 in stock of 
the Maryland, Delaware, and Virginia Railroad Company, and for 
each income bond $50 of the said stock, and the holder of each share 
of the old stock was to receive $1 of the said new stock. It thus 
appears that what the securities committee did was just what the 
trustée under the mortgage by direction of the bondholders would 
hâve had the right to do, viz., to take possession of the road and run 
it, making repairs and keeping it in working order and finally to sell 
it. When a trustée takes such possession, the debts incurred by the 
trustée in running the road are to be paid in préférence to the lien 
of the bondholders, whose agent the trustée is. 

In this case the situation was complex. There was an impending 
possibility that, its crédit being exhausted, its business not paying its 
running expenses, the whole System of railroad and ferries might 
collapse and the Consolidated bondholders might lose everything. It 
was thought best that a committee composed of persons who held the 
bonds should endeavor to meet the difficulties, so the committee took 
charge in place of the trustée under the mortgage. They worked faith- 
fully and sedulously. They held meetings and kept careful minutes of 
their proceedings showing what things they ordered to be donc and 
what contracts they directed should be made, what persons should 
be employed or discharged, and they borrowed money and put it 
into the treasury. Many and diiïicult questions of policy and détail 
were discussed and decided by them. They did sustain the crédit 
of the Company and did keep the road running and did effect a sale 
in the results of which the bondholders and stockholders participated, 
and they carried the transaction through by means of a nominal sale 
made by the court's decree, but in reality upon the terms previously 
arranged by the committee with the purchasers. It should be stated 
in justice to the gentlemen composing the securities committee, them- 
selves large bondholders, and whose names undoubtedly gave finan- 
cial standing to the railroad, that there is nothing in the case to indi- 
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cate that they did not intend that creditors who furnished the sup- 
plies and materials while they were managing the road should be paid 
out of the proceeds of the property. ' They represented the bondholders 
and were themselves bondholders, and they represented stockholders, 
but the bondholders alone had any substantial interest, as the Com- 
pany was insolvent and earning nothing for stockholders. With no adé- 
quate income out of which to pay the running expenses, what was there 
to meet the déficit except the proceeds of the property? To suppose 
that the committee were, for over a year, lending themselves to a scheme 
by which persons furnishing operating supplies to a gênerai manager 
appointed by them and acting for them were to be left unpaid, is to do 
them injustice. In making the contract for sale of the property the pur- 
chasers were told that there was existing a floating debt of the rail- 
road Company for operating expenses. The existence of such a float- 
ing debt was mentioned in the agreement of sale dated February 15, 
1904, and an itemized statement was agreed to be furnished, although 
it does not appear that it was ever insisted upon. 

The contract of sale of February 15, 1904, begins by reciting the 
amount and nature of the outstanding securities of the Queen Anne's 
Railroad Company, including this récital : 

"And whereas the said railroad company Is indebted to various persons 
[including its indebtedness to sald committee] as shown by the statement 
marked 'A' herewith attached." 

Then, after reciting that it is the wish of ail the parties to the agree- 
ment that a new corporation shall be formed which shall acquire the 
said railroad property and other property, and shall be bonded and 
capitalized as therein stated, it is further recited: 

"And whereas It Is the désire of the parties of the first part [that Is the 
securities committee and ail the holders of securities of the Queen Anne's 
railroad who joined in the contracts of sale with the committee] to facilitate 
in every way the formation of such new corporation or the reorganization 
of the présent Queen Anne's railroad corporation, to the end that when the 
same is formed or reorgauized and securities now owned by them shall be 
exchanged for the new securities in the name and on the terms hereinafter 
set forth. And whereas the said parties of the second part [the pur- 
chasers] hâve agreed that they will endeavor within a reasonable time 
as hereinafter mentioned to carry the above purpose into efifect; Provided 
that the said parties of the first part will contract and agrée to take the 
new securities of the character and to the amount hereinafter designated 
in exchange and full payment for the various bonds and stocks of the 
Queen Anne's railroad now held by them, if and when the said parties 
of the second part shall be able to deliver said new securities which said 
parties of the first part hâve agreed to do wherefore thèse présents are 
executed." 

I think it clearly appears that this whole reorganization arrange- 
ment for the benefit of the bondholders and stockholders of the Queen 
Anne's Railroad Company was one which could not be lawfully car- 
ried out to the exclusion and destruction of the rights of the credit- 
ors of the road for operating expenses incurred by the securities com- 
mittee in effecting the arrangement ; that the agreement appointing 
the securities committee, and by which they acquired control of the 
bonds which they sold to the purchasers of the road, contemplated that 
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-the déficit in operating expansés should be borne by the bondholders, 
as is shown by a provision in respect to a plan of reorganization, 
afterwards modified, in which it was provided that $135,000 of new 
bonds should be applicable to "the repayment of the advances, loans, 
and indebtedness which may be made and incurred by said com- 
mittee in carr3àng ont the terms and purposes of this agreement, 
whether such indebtedness be incurred for the purpose of operating 
said railroad company in the most effective manner as hereinbefore 
set out or providing new equipment and additions to the présent 
property, or in providing expenses for the proper and effective carry- 
ing out of the objects and purposes of this agreement." The scheme 
which was in contemplation when the $135,000 of new bonds were 
specifically appropriated to debts and expenses it was found could net 
be consummated, and, in conséquence, the property remained in the 
hands of the committee and the receiver much longer than was antici- 
pated and the déficit grew larger. But none the less the effect was nec- 
essarily to pledge the deposited bonds for the debts incurred by the 
securities committee in operating the road as they were authorized to do 
after they accepted the appointment. Ail thèse matters were perfectly 
well known to the purchasers of the bonds and of the railroad. The 
securities committge was, in fact and in effect, the agent of the bond- 
holders, and the debts which they contracted in doing what they were 
appointed to do were, in effect, the debts of the bondholders. The de- 
fault in the payment of interest on the Consolidated bonds foreseen at 
the time of the appointment of the securities committee on November 
39, 1902, to be inévitable, took place March 1, 1903. Upon that default 
happening, the trustée under the mortgage which sccured the bonds was 
by it authorized to take possession upon request of 20 per cent, of the 
holders of the Consolidated bonds. As the securities committee, did, in 
fact, in the exécution of their duties, proceed to take over and operate 
the road, the responsibility of the bondholders for their action should 
fairly date from the point of time when the bondholders themselves, 
through their trustée, might hâve taken possession, viz., the Ist of 
March, 1903, and I thînk it follows that the bonds, and the property on 
which they were secured, are chargeable with the operating expenses of 
the road incurred from and after March 1, 1903. It follows that the 
exceptions to the master's report based upon the disallowance of prior- 
ity to the operating expenses incurred after March 1, 1903, are sus- 
tained. 

Bills for advertising. I can see no reason for excluding them. 
The road, although hopelessly insolvent, was kept running by the 
bondholders for two purposes: First, to attract a purchaser; sec- 
ond, to obtain as much income as it could be made to produce. To 
do this public notice by advertisement of the running of trains was 
essential, and it seems to me in such a case as this the cost of the ad- 
vertisements is a proper expense legitimately incurred to Reep the road 
running. The findings of the master with regard to the validity of 
the several claims of creditors of the company, apart from their ques- 
tion of priority over the mortgage debt, appear to me to be correct, 
and they ail appear to me to be for expenses for which the trustée 
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under the moftgage would hâve been liable if the trustée, by direction 
of the bondholders, had formally taken over the road and run it, and 
therefore they are such as the bondholders are hable to pa}', they hav- 
ing, in substance, donc indirectly the same thing through the securities 
committee. 

I will sign an order in accordance with the foregoing vievvs. If, 
however, there are any claims of creditors which it is thought for 
spécial reasons ought not to be governed by this gênerai ruling, I shall 
be glad to hâve counsel bring them to my attention and to specially 
consider them. 



UNION TRUST CO. OF SAN FRANCISCO v. LYNCH, Internai Revenue 

Collector. 

(Circuit Court, N. D. California. August 23, 1906.) 

No. 13,339. 

Internai. Revenue— Legact Taxes— Ixteeksts Vksted ix Posses.sion. 

Where the ctiildren and legatees of a testator vvere to receive only tlie 
income from their respective siiares in tbe estate until tliey reaelied 
stated âges, whicli did not oecur in anj' caso until after July 1, 1902, 
wben tlie repeal of section 29 of tiie war revenue act of .lune 13, 1808, 
c. 448, 30 Stat. 464 [U. S. Comp. St. 1901, p. 23071 tooli effect. under 
Act June 27, 1902, c. 1160, § 3, 32 Stat. 400 [U. S. Comp. St. Sunn. 1905 p. 
450] wliich provides tliat no tax sliall be assessed under said section 29 in 
respect of any contingent bénéficiai interest which sliall not beconie ab- 
solutely vested in possession or enjoyment prior to .luly 1, 1902, and that 
any such tax previously collectcd shall be refuuded, the interest of such 
legatees for the purpose of taxation vi'as the value of the income re- 
ceived by each respectively from the estate prior to said Julv 1, 1902, 
which was subject to the tax only in case it amomited to $10.000, and in 
Computing such amount allowances made by the probate court for their 
support pending settlement of the estate eannot be ineluded. 

On Demurrer to Coinplaint. 



MORROW, Circuit Judge (orally). This is an action to recover 
from the défendant, the Collector of Internai Revenue for this District, 
certain legacy taxes that bave been paid by the plaintiff in the case un- 
der protest, and with respect to which application bas been made to the 
Commissioner of Internai Revenue to refund the taxes, and such ap- 
plication has been denied. 

The taxes were levied upon the legacies provided by the will of 
Richard H. Follis, deceased, who died in this city on May 31, 1900, 
leaving personal estate valued at $806,935.12, less certain expenses al- 
lowed by law amounting to $28,443.84. The clear net value of the 
Personal estate was ascertained to be $778,491.28. The estate was 
left in trust for five children, namely, Mrs. Margaret De Vecchi, the 
wife of Dr. De Vecchi, James H. Follis, Richard H. Follis, Lillian 
Mary Griffin, and Clarence George Follis. 

The first decree of distribution in this estate was entered on No- 
148 F.— 4 
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veraber 16, 1900, and the final decree was entered June 26, 1901. 
Dividing this personal estate into five equal parts as provided in the 
will, made a legacy for each of the children amounting to $155,698 and 
25 cents or ,26 cents — more than 25 cents, and less than 26 cents — so 
that for two of the heirs the shares were determined to be $155,698.- 
25, and for three of the heirs $155,698.20. The Commissioner of In- 
ternai Revenue has made three assessments with respect to this es- 
tate. The first assessment is dated June 15, 1901, and amounted to 
$1,319.88. In that assessment Margaref De Vecchi was assessed 
$173.01, James H. Follis $178.33, Richard H. Follis $346.03, Lillian 
Mary Griffin $321.46, and Clarence G. Folhs $331.03, making the 
amount stated $1,349.98. This assessment was based upon the fol- 
lowing estimated value of each share of the estate as an annuity from 
the date of the decree of distribution on June 26, 1901, to the time 
when the particular heir received his or her share of the estate. 
The will provided that the trustées were empowered : 

"To pay the net proeeeds of the income, rent.s, issues, and profits of said 
trust quarterly, upon the flrst day of each and every quarter of the year 
equally, share and share alilte, to ail of the children namely, Margaret, 
James, Richard, Mary, and George, up to and until such time as each of them 
shall respet'tively attain the âges following ; that is to say : Until said 
Margaret, now wife of Dr. De Vecchi, shall attain the âge of thlrty-nine 
years ; until said James H. Follis shall attain the âge of 33 years ; until 
years; until said James H. Follis shall attain the âge of thirty-three years; un- 
til the said Richard H. Follis shall attain the âge of thirty-oue years ; until said 
Mary Lily Follis shall attain the âge of twenty-nine years, and until said 
George Clarence Follis shall attaiu the âge of twenty-seven years." 

The whole of the personal estate was then to be distributed to the 
beirs when they arrived at the âges named ; that is to say, when 
Margaret De Vecchi arrived at the âge of 39 years, the estate was to 
be appraised and divided into aliquot parts corresponding to the num- 
ber of children, and she was to be given her aliquot part in severalty 
and in specie as far as the same might be practicable, but in case there 
was not in specie the exact amount to be given her the balance could 
be given her in money. When the next heir arrived at the âge men- 
tioned in the will, the property was to be again appraised, and again 
divided in the same way, and this second heir was to receive his 
share in the same way as the first. So the distribution was to proceed 
until the very last, except when the last heir arrived at the âge speci- 
fied in the will, it was not necessary to hâve the estate appraised, be- 
cause the property then left was his share, and it was to be handed 
over to him, the others having received their share. 

The Commissioner of Internai Revenue, in June, 1901, determined 
the then présent value of this estate to each of the heirs as an annuity 
until the time they should arrive at the âge specified in the will. In 
the case of Margaret De Vecchi, the time that was to elapse from the 
time of the making of this assessment — the assessment was made to 
correspond with the date of that decree of distribution on June 26, 
1901 — the time that would elapse between June 26, 1901, and the 
time when she should reach the âge of 39 years, which would be July 
24, 1905. This period of time would be 4 years and 28 days ; the case 
of James H. Follis, the time that would elapse between the entry of 
the decree on June 26, 1901, and the time his share of the estate was 
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distributed to liim would be 4 years and 71 days ; in the case of Rich- 
ard H. Follis, the time that would elapse between the entry of the de- 
cree on June 26, 1901, and the distribution of the estate to him on 
February 6, 1907, would be 5 years and 225 days; in the case of Lillian 
Mary Follis, the time that would elapse between the entry of the de- 
cree on June 26, 1901, and the distribution of the estate to her on 
August 28, 1906, would be 5 years and 63 days; and in the case of 
Clarence George Follis, the time that would elapse between the entry 
of the decree on June 26, 1901, and the distribution of the estate to 
him on October 30, 1906, would be 5 years and 125 days. Upon 
the period of time stated in each case, the Commissioner of Internai 
Revenue made an estimate of the value of each one of those interests 
as of the date of June 26, 1901, as an annuity to each, and the assess- 
ment was made accordingly, and as I hâve just stated, amounted in 
the aggregate to $1,349.88. 

On August 6, 1901, the Commissioner of Internai Revenue made a 
second assessment against this estate. This assessment was based on 
the total amount that would be ultimately distributed to the legatees, 
and this assessment was added to the first assessment; that is to say, 
the two assessments together amounted to the sum which the Com- 
missioner determined to be the amount assessable under his revised 
construction of the act. This again was an assessment upon what was 
deemed to be the value of the annuities to each one of the heirs dur- 
ing the period that I hâve just mentioned ; that is to say, the period 
that elapsed between the time of the entry of the decree of distribu- 
tion and the time when each of them became entitled to the estate. 
This assessment amounted to $136.84 in respect to each one of the 
heirs, or $684.20 in the aggregate for ail the heirs in addition to $1,- 
349.88, the amount of the first assessment. 

On October 18, 1901, the Commissioner of Internai Revenue made 
a third assessment against each one of thèse heirs. This assessment 
amounted to $9,341.87, and against each one of the heirs $1,868.37. 
This third assessment was based upon the value of the entire corpus of 
the estate as it then stood ; in other words, the Commissioner of In- 
ternai Revenue determined what on June 26, 1901, was the value of the 
entire corpus of the estate of each one of the heirs at that date, and lev- 
ied an assessment upon the estate accordingly, and upon the interest of 
each one separately. This third assessment was in addition to the 
first two assessments. The total amount of ail three assessments 
was $11,375.93. This tax was paid by the.executors of the estate to 
the Collector of Internai Revenue under protest. 

The case of Vanderbilt v. Eidman afterwards came up before the 
Suprême Court of the United States, and the opinion of the Suprême 
Court is reported in 196 U. S. 480, 25 Sup. Ct. 331, 49 L. Ed. 563. 
It is a case somewhat similar to this case. Cornélius Vanderbilt pro- 
vided in his will that his son Alfred G. Vanderbilt, when he arrived 
at the âge of 21 years, should receive the net income of the residuary 
Personal estate left by the testator until he arrived at the âge of 30 
years, when he should receive half the estate, and the remainder of the 
estate when he reached the âge of 35 vears. The amount of the Per- 
sonal estate was $18,972,117.46. "The right of Alfred G. Vanderbilt 
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to the bénéficiai enjo}^ment, as provided in the will, until lie bccame 
30 years of âge, was appraised at $5,119,612.43, and upon this sum 
the executors paid a death duty under sections 29 and 30 of tlie acts 
of June 13, 1898, c. 448, 30 Stat. 464, 465 [U. S. Comp. Sf 1901, pp. 
3307, 2308] at tlie rate of 2J4 per cent., the tax amountinfe to $115,191.- 
28. After pavment of this amount and subscquently to the passage 
on March 2, 1901, c. 806, 31 Stat. 938 [U. S. Comp. St. 1901, p. 2386] 
of an amendment to tlie war revenue act of June 13, 1898, c. 448, 30 
Stat. 448, the Commissioner of Internai Revenue, considering that by 
that amendment Alfred G. Vanderbilt had become immediately liable for 
a tax on his right to succeed to the whole residue if he lived to the âges 
of 30 and 35 years respectively, assessed a death duty based upon that 
hypothesis. In making this assessment, as by the mortality tables 
it was shown that Alfred G. Vanderbilt had a life expectancy beyond 
the âges of 30 and 35 years, the Commissioner assessed the interest 
as a vested estate equal in value to the sum of the entire residuar^' 
estate, viz., $18,972,117.46. Upon this valuation a tax was levied 
of 2^ per cent., producing $426,872.64. On this amount, hovvever, 
crédit was allovved for the sum of the tax previouslv paid, leaving the 
balance due $311,681.36." 

The Suprême Court of the United States had before it this statute 
upon which the assessment is made in this case ; that is to say, sections 
29 and 30 of the act of June 13, 1898, c. 448, "An act to provide ways 
and means to meet war expenditures and other purposes." This act 
is found in 30 Statutes at Large, c. 448, and the section under which 
this assessment is levied is on pages 464 and 465. Section 29 of 
that act provides : 

"That any person or persons havlnf; in charge or trust, as administrators, 
executors or trustées, any legacies or distributive shares arising from personal 
property, where the whole amount of such personal property as aforesaid shall 
exceed the sum of teu thousançl dollars in actual value, passing, aftor the 
passage of this act, from any person possessed of such property, either by will 
or by the intestate laws of any state or territory, or any personal property 
or interest therein, transferred by deed, grant, bargain, sale or gift, made or 
jntended to take effeet in possession or enjoyment after the death of the grantor 
or bargainer, to any jierson or persons, or to any body or bodies. politic or 
(wrporate, in trust or otherwise, shall be and hereby are, made subject to a 
duty or tax, to be paid to the United States, as follows — that is to say. 
* * * " 

Then the act spécifies the différent rates of taxation that are im- 
posed with respect to the différent heirs that may be entitled to the 
estate. In this Vanderbilt Case, the Suprême Court aiso had before 
it the repealing act, "An act to repeal war-revenue taxation, and for 
other purposes." Section 7 of that act (Act April 12, 1902, c. 500, 
32 Stat. 97 [U. S. Comp. St. Supp. 1905, p. 446]) provided: 

"That section four of said act of March second, nineteen hundred and one, 
and sections six, twelve, eighteen, twenty, twenty-one, twenty-two, twen'y- 
three. twenty-four, twenty-flve, Schcdule A, Schedule B, sections twen'y-seven, 
twenty-eight, and twenty nine of the act of June tiiirteenth, eighteen hundred 
and nine y-eight, and ail amendments of said sections and scliedules be, and 
the same are hereby repealed." 

Section 30 was not repealed, as section 30 relates to the collection of 
the tax. Again, the act of June 27, 1902, c. 1160, to be found in 32 
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Stat. 40G [U. S. Comp. St. Supp. 1905, p. 450] bas a further provision 
relating to the repeal of this tax, section 3 of that act, which provides 
as follows : 

"That in ail cases where an exeraitor, administrator, or trustée shall liave 
pald, or sliall hereafter pay, any tax upon any legacy or distributive sbare of 
liersonal property nnder tlie provisions of tlie act aiiproyod .luno tliirteeiith. 
eighteen Inmdred and ninoty-eiglit, entitled 'An act to provide vs'ays and 
means to nieet war expenditures, and for other pnrposes,' and aniendment.s 
thercof, the Seeretary of tlie Treasury be, and lie is liereliy, authorized and 
directed to refnnd, ont of any nioney in the treasury iiot othc^-wise ajipropriated, 
upon proper application bein},' made to the Comnussioncr of Internai Revenue, 
under such rules and régulations as ni.ay be iirescribed, so nnich of said tax as 
may hâve been collected on contingent bénéficiai Interests which shall not bave 
become vested prior to July flrst, nineteen hundred and two. And no tax 
shall hereafter be assessed, or Imposed under sald act approved June thir- 
teenth. eighteen hundred and ninety-eight, upon or in respect of any contingent 
bénéficiai interest which shall not become absolutely vested in ijossession or 
enjoyment prior to said July first. nineteen hundred and two." 

The question in the Vanderbilt Case was whether the interest of 
Alfred G. Vanderbilt was liable under the statute to tax as a residuary 
legatee of the personal estate of Cornélius Vanderbilt. The question 
that was propounded by the Circuit Court of Appeals to the Suprême 
Court of the United States for détermination was in this form : 

"Did sections 29 and 30 of said act authorize the assessment and collection 
of a tax wlth respect to any of the rights or interests of Alfred G. Vanderbilt 
as a residuary legatee of the Personal estate of Cornélius Vanderbilt under the 
17th clause of the will, wlth the exceptioli of his présent right to receive the 
income of such estate until he attaincd the âge of 30 years, prior to the time 
when, if ever, such rights or interests shall become absolutely vested in pos- 
session or enjoyment?" 

The Suprême Court in its opinion discusses the question, cites au- 
thorities, and détermines that the interest of Alfred G. Vanderbilt was 
not liable to this tax ; that under the repealing act he did not hâve the 
absolute vested possession, or the enjoyment of this estate, prior to 
the Ist day of July, 1902, when the repealing act went into efïect. 
Under this décision of the Suprême Court the Commissioner of In- 
ternai Revenue refunded the tax collected on the second and third 
assessments in the Follis estate, conceding that under this décision the 
Follis heirs did not become absolutely possessed or bave the enjoy- 
ment of the estate until long after this repealing act went into efïect. 
But there was one question in this estate of Vanderbilt that was left 
open, and is left open, by the very question propounded to the Su- 
prême Court by the Circuit Court of Appeals, and is the exception 
stated in the question as follows : 

"With the exception of his présent right to receive the Income of such estate 
until he attains the âge of 30 years." 

It is under that exception to the question propounded to the Su- 
prême Court of the United States that the government co'ntends in 
this case that the heirs of the Follis estate were properly assessed for 
the value of their annuity at the time of the entry of the decree, and 
it is upon that ground that the Commissioner of Internai Revenue has 
refused to refund this tax, and the Collector of Internai Revenue dé- 
fends the présent suit. In the Vanderbilt Case it will be observed, 
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however, that this tax was assessed upon the value of an annuity of 
much more than $10,000. Below the sum of $10,000 ail legacies are 
exempt under this law. If the legacies do not amount to $10,000 
there is no tax. In the Vanderbilt Case there was no question about 
the amount of the income, and the question was not raised by the 
Vanderbilt benefîciary. It was largely in excess of $10,000. He did 
not seem to hâve raised any controversy as to whether the income was 
assessable as an annuity. He paid it, and made no application to hâve 
it refunded. 

The question before this court is whether the Follis heirs are liable 
for this tax upon their legacies as estimated and determined by the 
Commissioner of Internai Revenue under the law as determined in 
the Vanderbilt Case. I hâve been particular to refer to the time when 
this estate was to run with respect to each heir before it was to be 
distributed. It runs from 4 years and 28 days in the case of Margaret 
De Vecchi to 5 years and 225 days — nearly six years — in the case of 
Richard H. Follis, and it is upon such periods of time this assessment 
was levied. In the case of James H. Follis the Commissioner of In- 
ternai Revenue found that he would hâve an income from this estate 
for a period of 5 years and 235 days, and the Commissioner assessed 
him for the value of an annuity during that time. Of course, for such 
a period the valuation amounted to over $10,000. But hère is the diffi- 
culty about that assessment: The tax did not run for any such time. 
The tax was repealed on July 1, 1902, and after the decree was entered 
in this case on June 26, 1901, the law itself was only in existence 1 year 
and 4 days, and this statute says specifîcally, that when it is not vested 
at the time the repealing statute went into effect no tax shall be col- 
lected; that is, the spécifie command of this statute is that unless a 
person receives a legacy of more than $10,000 which vests in the ab- 
solute possession and enyoyment of such person prior to the passing 
of this repealing act there can be no tax. That is a spécifie, direct, 
positive, unqualified direction of the statute, which the court cannot 
évade. 

Now, then, did thèse heirs receive from this estate the sum of $10,000 
during 1 year and 4 days between June 20, 1901, and July 1, 1908? 
They did not. There is no question about this fact. Moreover, the 
complaint itself allèges specifically that the heirs did not receive the 
sum of $10,000 prior to july 1, 1902. That must be taken as an ad- 
mitted fact, because we are now considering a demurrer to the com- 
plaint which admits the facts alleged in the complaint, but it can be 
very easily determined from the figures contained in the complaint 
and the exhibits attached thereto concerning the value of the estate 
and the income derived therefrom. 

In addition to that, paragraph 9 of the complaint allèges : 

"That ail of the taxes aforesaid which hâve beeu collected by the dé- 
fendant were collected npon the contingent bénéficiai interests of Margaret De 
Vecchi, James H. Follis, Richard H. Follis, ,Tr., Lillian Mary Griffla and 
Clarence G. Follis, none of which interests had become vested prior to July 1, 
1902, and none of which interests hâve, slnce said decree of distribution or 
since the death of Richard H. Follis, as aforesaid, become vested, and none 
of which interests hâve at any time become vested in possession or enjoyment." 
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Then paragraph 11 charges: 

"That tlie amouiit received by the said beneflciaries and eaeh of tbem prior 
to July 1, 1902, was and is less than the sum of $10,000; tbat is to say, eaeh o° 
said children bas receiyed and had vested in them Irom said estate and trust, 
prior to July 1. 1902, the foUowing approxiniate sums: ilai'saret De Veet-lii 
-•fS.OOO, James H. Follis, $8,000, Richard H. Follis, Jr., $8,000, Lillian Mary 
Griflin $8,000, and Clarence G. Follis $8,000." 

In the face of such allégations of the complaint, and upon the state- 
ment of the facts as they are contained in the complaint, and set forlh 
in this assessment hère, it is clear that prior to July 1, 1902, thèse heirs 
did not receive into their absolute possession or enjoyment any sum 
amounting to $10,000, and under this statute it seems to me it is be- 
yond any question that they are not liable to any assessment. The 
only way they can be made liable would be to détermine that on the 
26th of June, 1901, and from that date on, during thèse successive 
fîve years, the income that was to be paid to each of them from this 
estate would in the aggregate bave amounted to such a sum, and that 
on June 26, 1901, under thèse actuary tables, such income would be 
of the value of more than $10,000. In the Vanderbilt Case that method 
•of determining a taxable legacy has been condemned with respect to 
the corpus of the estate. The method of procédure adopted in the 
Vanderbilt Case to détermine the value of that estate at the time of 
the decree of distribution is the same as has been adopted in this case. 
and the Suprême Court has said : "You cannot do that." Thèse 
actuary tables hâve référence to quite a ditïerent subject, and cannot 
be introduced hère to détermine the présent value of an estate for taxa - 
tion when such estate can only be taxed when it comes into the ab- 
solute possession of the heirs many years later. If it is not the law 
with respect to the corpus of the estate, it is not the law with respect 
to the income of the estate, because there is no discrimination in the 
statute between the income and corpus of the estate. The statute 
provides for the levy of a tax upon the présent vested possession and 
enjoyment of the estate, and not some future contingent interest. 
Moreover, what was actually enjoyed and possessed was the amount 
the superior court of this state allowed thèse heirs for their support 
during this time. During the time that the statute continued in force 
the money which the heirs actually received from the estate in posses- 
sion and enjoyment was the amount allowed them for support and 
maintenance under the decree of partial distribution entered on the 
16th day of November, 1900, for the sum of $500 a month, and was 
allowed as the amount reasonably necessary for the support and main- 
tenance of the heirs in the same condition and circumstances as they 
were supported and maintained by the testator during his lifetime. This 
was the only part of the personal estate which the heirs received, as 
I hâve said before, in actual absolute possession and enjoyment. It 
was not the legacies that were received but allowances. What the 
Commissioner has, in effect, assessed and collected tax upon is the 
amount allowed thèse heirs by the superior court of this city for their 
maintenance pending the distribution of the estate by the court. I do 
not find anything in the law that requires any such assessment. I do not 
find any warrant for such taxation. I do not think it was the purpose 
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of the United States statute to assess as a leg-acy the amount that the 
superior court has allowed a child for its support. So that, on that 
ground, I hold that the tax is not légal, and cannot be maintained. 

There are other features of this asscssment which I might touch on, 
but I think thèse two objections to the assessment are sufficient. I 
think, without any question, this tax was not assessable against thèse 
heirs under any view, and that they are entitled to recover upon the 
facts stated in the complaint. I, therefore, overrule the demurrer. 



PJx parte BAKLKY et ux. 

(District Court, E. D. Virginia. Septeiiibei- 29, ]l)OG.) 

Habeas Cokpus — Unlawful Eîjlisïment of Mikok — lliGHi OF Parents to 
Discharge. 

The parents of a minor son under the âge of 18 years, who has enlisted 
in the navy withont their Icnowletlge or consent, in violation of Uev. St. 
§ 1419 [U. S. Comp. St. 1901, p. 1007], are entitled to his diseharge 
on habeas corpus, and their right cannot be denied because of contem- 
plated or possible court-martial iiroceedings- against tlie niinor for fraudu- 
lent enlistment, espeoially where, between the tiuie deinand for bis dis- 
charge was made by the parents and the procuring of thç writ, several 
months elapsed, during which no proceedings were taken against him. 

[i:d. Note. — For cases in point, see vol. 25, Cent Dig. Habeas Corpus, 
§ 10.] 

Habeas Corpus. 

Mary Philbrook and A. B. Dickinson, for petitioners. 
Robert H. Talley, Asst. U. S. Atty., for United States. 

WADDIIvL, District Judge. This is a pétition of Zebedee F. Bakley 
and Bertha Bakley, his wife, for a writ of habeas corpus, setting forth 
that their son, Alfred F. Bakley, a boy of the âge of 17 years, enlisted 
in the United States navy without the consent of his parents or guard- 
ians, and is now unlawfully rcstrained of his liberty by Albert C. Dil- 
lingham, Commander United States Navy, on the United States receiv- 
ing ship Franklin, lying in the waters of the Elizabeth river, in the 
Eastern district of Virginia, and praying for his discharge from such 
custody. The pétition is duly sworn to by the petitioners, and the 
respondent in his return sets up the enlistment of said Alfred F. Bakley 
on the 14th day of March, 1906, he representing himself as of the âge 
of 31 years; that said child is held under and by virtue of such enlist- 
ment, which was a fraudulent enlistment, assuming the facts to be true 
as set forth in said pétition ; and that he had been in the navy since the 
time of his enlistment and duly received compensation therefor. Tire 
return further avers that on the 24th day of July, 1906, more than a 
week before the suing out of the writ of habeas corpus, the said 
Alfred F. Bakley was "detained and reconimended" for trial by gênerai 
court-martial for fraudulent enlistment in the United States navy. 
With said return was filed a copy of the enlistment record of the said 
Alfred F. Bakley. Upon the hearing no évidence was offered by the 
government, and the évidence adduced by the petitioners, including the 
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proper birth certificate, established that said Alfred F. Bakiey was the 
son of the petitioners ; that he was under the âge of 18 years at the 
time he entered the navy, being at that time just 17 years of âge ; and 
that he enlisted without the knowledge or consent of his parents. 
Petitioners further proved that they demanded possession of the boy 
about the 21st of March, 1906, within one week of the enhstment, by 
written communication to the Navy Department, advising it of tlie âge 
of the boy and that he had enlisted without their knowledge or consent. 
No copy of this communication was preserved by the writer, but its 
receipt was duly acknowledged on the 24th of the same month, as 
foUows : 

"Replying to yoiir letter of the 21 st instant, the Chief of the Bureau directs 
me to State that wlien Alfred F. Bakiey enlisted he made oath that he was 21 
years old. This oath miist be accepted by the Bureau as correct until positive 
évidence Is produced to the contrary. You are informed, however, that upon 
the présentation of such évidence the Bureau will hâve no alternative but 
to bring Bakiey to trial by gênerai court-martial for fraudulent eulistment." 

Subsequently on the 17th day of July, 1906, counsel for the petition- 
ers addressed a communication to the Navy Department, informing them 
of the facts and circumstances of the enlistment of the boy, and re- 
questing his discharge from the service. To this communication no 
reply was made. On the 23d of July, a further communication was 
sent to the department by counsel, informing it of the writing of the 
former letter and of the parents* need of the support of the boy, 
and again asking for his discharge, and with this communication an 
affidavit of the parents was forwarded, setting forth the correct âge of 
the boy and the fact of their lack of knowledge or the giving of their 
consent to his enlistment ; and on this same day a letter was written by 
the same counsel to the commanding officer of the United States re- 
ceiving ship Franklin, upon which ship the boy was detained, informing 
him of the fact of the parents' désire to secure the boy's release, and 
inclosing a copy of the affidavit sent to the department, saying in the 
letter that they had been advised it was necessary that the same should 
be filed, and also asking to be given, as far as the officer to whom it 
was addressed was at liberty to state, any information as to the procé- 
dure necessary to secure the boy's release, and ofïering to furnish any 
additional affidavits necded. No reply was made by the Navy Depart- 
ment at Washington to either of the letters of counsel; but on the 
24th of July, A. C. Dillingham, Captain U. S. Navy, commanding the 
Franklin, replied to the letter, saying, among other things, that the 
only action that the parents could take in the premises was to apply for 
a writ of habeas corpus, and that with the évidence contained in the 
afndavit sent him it was his duty to report Bakiey to the Navy Depart- 
ment for fraudulent enlistment ; this letter also advising counsel that 
the last Congress had passed a law requiring the recruiting officers to 
obtain other évidence than the recruit's statement concerning his âge, 
etc. See Acts 69th Cong. pt. 1, p. 555 ; Act June 29, 1906, 34 Stat. 
555, c. 3590. 

Thèse being the undisputed facts of the case, the petitioners insisted 
upon the discharge of the boy, and the government asked that he should 
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not be releâsèd, but'held for court-martiâl 'under the laws, rules, and 
régulations governing fraudulent enlistment in the navy. 

The case of Ex parte Lisk (D. C.) 145 Fed. 860, recently decided by 
this court, would seem to be conclusive of this case, save for the fact 
that hère the government seeks to set up the threatened court-martial 
proceedings as a reason for the suspension of the habeas corpus pro- 
ceeding. In the Lisk Case this contention was not made ; but the 
proposition insisted upon was that an infant could not be released, even 
at the instance of the parent, who had not assented to bis enlistment, 
because court-martial proceedings might be instituted. This is the only 
différence between the two cases. Hère, upon the fourth demand 
for the boy's release, and.months after the first request, he was report- 
ed to the Navy Department, to the end that court-martial proceedings;. 
might be ordered against him. No such proceedings were or bave' 
ever been inaugurated, if the report was ever màde at ail, and within 
one week of the tinie of the notice of such threatened report this pro- 
ceeding was regularly commenced by the parents of the child, in ac- 
cordance with the government's suggestion as to the proper method to 
secure bis release. This court, in the Lisk Case, supra, endeavored to 
make clear the fact that, so far as the parent who had not consented to 
bis child enlisting in the navy within the prescribed âge was concerned, 
such child could not be considered and treated, in a proceeding by the 
parent asking for his ■ release, as lawfully in the navy or amenable to 
naval rules and discipline ; and the court perceives no good reason for 
departing from the décision thus reaehed. Howfever much the child 
may personally be under naval authority and control, and a member de 
jure as well as de facto of the navy, still, as against his parents not 
consenting to his enlistment, if ail the provisions of the acts of Con- 
gress, fully set forth in the Lisk Case, are to be given effect to, he 
cannot be considered or treated as subject to naval authority and rules 
and régulations in an appropriate proceeding inaugurated by his parents 
to secure his release. There is no substantial différence between this 
and the Lisk Case. The writ of habeas corpus ought not to be denied 
to a parent seeking the custody of his child, confessedly in the unlaw- 
ful possession of another, because further proceedings looking to his 
détention for trial by court-martial are contemplated or mav be inaugti- 
rated. In re Carver (C. C.) 103 Fed. 624, 62C; In re Baker (C. C.) 
23 Fed. 30. They may never be instituted at ail, and it would look like 
trifling with justice to so treat the parent's request. This would seem 
to be correct, in any case ; but surely, where such suggestion of a court- 
martial was only made in answer to the repeated demands for posses- 
sion of the child, the court should treat the parent's request, not as made 
at the time of the filing of the pétition for the writ of habeas corpus, 
but as of the date of tbe first demand made for the child, and in this 
view in no event would the so-called court-martial proceeding avail to 
deny the parents' right hère. 

From what bas been said, this case would clearly seem to be one in 
which the relief sought by the petitioners should be granted. It is 
true the décisions on the subject may be said not to be entirely harmo- 
nious ; indeed, considérable contrariety exists. But it is believed that no 
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case goes so far as to hold that the habeas corpus proceedings should 
be suspended because of the institution of court-martial proceedings, 
other than that of United States v. Reaves, 126 Fed. 127, 60 C. C. A. 
675, a décision of the Circuit Court of Appeals for the Fifth Circuit. 
The cases to the contrary are abundant, state and fédéral, the state 
courts having formerly exercised jurisdiction in this class of cases; 
and the court is convinced that the learned judges who decided the 
Reaves Case, supra, being a case of désertion, would not hâve so held 
under the facts and circumstances of this case. Much of the confusion 
that apparently exists respecting the subject under considération arises, 
in the estimation of the court, either from confounding cases where, as 
at common law, there was no statutory inhibition in favor of the parent 
against the enlistment, and such contracts were valid, or cases institut- 
ed by the minor personally, with those inaugura ted by the parent, or 
from a misapprehension of the two décisions of the Suprême Court of 
the United States (Ex parte Grimley, 137 U. S. 147, 11 Sup. Ct. 54, 
34 L. Ed. 636; Morrissey v. Perry, 137 U. S. 157, 11 Sup. Ct. 57, 34 
L. Ed. 644), and in the efifort to apply the principles there decided, 
under the peculiar facts and circumstances of those cases, to a case 
like the one under considération hère. Both cases vi^ere for désertion 
of the most aggravated character, in which the deserters themselves, 
two adults, were seeking to daim the exemptions prescribed by the stat- 
ute. 

In the Grimley Case, the petitioner was 40 years old at the time of 
his enlistment, and swore he was under 35, the prescribed maximum âge 
to enter the service, and after désertion and arrest therefor he endeavor- 
ed to secure his discharge on the ground that he was not subject to en- 
listment, because he was too old; and the court rightfully held that, 
as his relation with the government was a contractual one of a kind 
that changed his status, such défense might be interposed by the 
government, but not by him. In discussing this case the court did say 
that while in the army he was a soldier de jure, as well as de facto, and 
subject to military jurisdiction and authority, and that the civil courts 
on habeas corpus were confined to the ascertainment of the jurisdiction 
of the court, and not to a review of its proceedings ; still there is noth- 
ing new in the latter proposition, and the same should not preclude a 
parent from securing the discharge of his child, enlisted without his 
consent, as well after as before court-martial. In re Carver (C. C.) 
103 Fed. 624, 626. A parent under such circumstances in no manner 
asks a review of the court-martial proceedings. They remain in ail 
respects valid as to the child. The parent says he is not bound by them, 
since he was not a party to them, and that the child is no less and no 
more in the navy after court-martial proceedings than before, and that 
so far as he is concerned he is illegally detained in the service, in con- 
travention of the plain acts of Congress, and he is entitled to his dis- 
charge. Moreover, in deciding this case, it will be obseryed that the 
court, speaking through Mr. Justice Brewer, said : 

"By enlistment the citizen becomes a soldier. IIls relations to the state 
and the public are changed. He acquires a new status, with corrélative 
rlghts and dûties ; and, although he may violate his coiitract obligations, 
his status as a soldier is unchangcd. He cannot of his own volition ttoow 
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ofl! the garments he bas once put on, aor can he, tlie state iiot objeeting, 
renounce bis relations and d«stroy bis status on tbe plea tbat, if be had 
disclosed truthfully tbe facts, tbe otber party, tbe state, would not bave 
entered Into, tbe new relations with bim, or perniitted bim to change bis 
status. Of course, tbese considérations may uot apply where tliere is iusan- 
ity, idiocj', inf'ancy, or any otlier disability whicli. in its nature, disableg 
a party from changing bis status or enterlug bito new relations." 

In Morrissey v. Perry, supra, the déserter entered the service by rea- 
son of a false oath while under the prescribed âge, and continued there- 
in less than a month, deserted, and remained away for 5j4 years, and 
until he had attained his majority, when he was arrested for désertion, 
and souglit by habeas corpus to secure his release, because he was not 
of the requisite âge when he enlisted. The court refused the relief 
sought, holding that the contract of enlistment was valid so far as the 
child was concerned ; the parents making no claim in his behalf. Mr. 
Justice Brewer, also speaking for the court in that case, said : 

"Section 1117, Rev. St. [TT. g. Comp. St. 1901, p. 813], provides that 'no 
person under tbe âge of twenty-one years shall he enlisted or mustered into 
tbe military service of the United States, wlthout the written consent of bis 
parents or guardians : Provided, tbat such minor bas sucb parents or guard- 
îans entitled to his custody and control.' But this provision is for tbe beneflt 
of tbe parent or guardian. It mcans siniply that the goverument will not 
disturb tbe control of parent or guardian over his or ber child VFitbout 
consent. It gives the right to sucb parent or guardian to invoke tbe aid 
of tbe court and secure tbe restoration of a iniiior to bis or ber control; 
but it gives no privilège to the minor. » * * The contract of enlistment 
was good so far as the petitioner is concerned. Ile was not only de facto, 
but de jure, a soldier, amenable to military jurisdiction. His motber not 
interfertng, he was bound to remain in tbe service." 

Thèse two cases, while upholding fully the contract of enlistment 
between the soldier and the goverument, having proper regard to the 
vigor and efficiency of the army and navy and the necessity of main- 
taining the same, expressly recognize the validity of every contention 
hère made in behalf of the parents' right. In the Grimley Case the 
court said: 

"Thèse considérations may not apply, where tbere Is insanity, idocy, 
infancy, or any other disability which, in its nature, disables tbe party from 
changing bis status." 

And the court, in the further progress of the opinion, emphasized 
the fact of the invalidity of such contracts, when there existed a natural 
wrong in the manner in which they were entered into. Can there be a 
doubt in this case that there not only existed the élément of infancy, 
but the express disability arising from the provisions of the act of Con- 
gress which invalidated the contract so far as the parent not consenting 
to the enlistment was concerned ? Surely the manner in which the same 
was effected by the false oath of the infant was, as to the parent, a nat- 
ural wrong inhérent in the inception of the undertaking. 

The Mofrissey Case could not well hâve been stronger in its récog- 
nition of the parent's rights. It says in clear and unambiguous lang- 
uage that the provision in question was for the benefit of the parent 
or guardian, and, not content with that, emphasized what was meant, 
and how the right could be secured: 
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"It means simply that the goveniment will not disturb the control of the 
parent or guai-dian over his or her child, without cousent. It gives the right 
to such parent or guardian to invoke the aid of the court to secure the restora- 
tiou of the minor to hls or her control." 

Further, the court, discussing the minor's status, said : 

"Ile is not only de facto, but de jure, a soldier, anienablei to milltary dis- 
cipline. His mother not interfering, lie was bound to remain in the service." 

This has but one meaning — that, his mother intervening, he was 
not bound to remain in the service ; that the parent or guardian was 
entitled to his control, and upon the court's intervention he should be 
restored to them. 

The Circuit Court of Appeals for this Circuit, in the case of Solo- 
mon, Sherifï, v. Davenport, 87 Fed. 318, 30 C. C. A. 6Gi, took the 
same view of the law, namely, that the exemption of the statute was 
one which the parent could avail of, but not the soldier, and refused 
to discharge the solcHer. If it be said that thèse décisions do not 
maintain the position hère contended for on the part of the parents 
for the release of this minor child, to whose enlistment they had not 
assented, surely they cannot be said to maintain the government's 
position in this case. Hère we hâve no déserter, no infraction of mili- 
tar}' discipline, but merely a case where parents, finding their minor 
child enlisted in the nav}- in plain violation of law, within 10 days of 
such enlistment are beseeching the government for his release. This 
is met, not by the reply that "You shall hâve him, since we were im- 
posed on, and are manifestly not entitled to him," but, on the con- 
trary, by the cold answer that "To make knovvn your request, to press 
your demands, means only that he will be proceeded against by court- 
martial for an offense of fraudulent enlistment, which will defeat 
your right of restoration." The law, it would seem in this case, is 
toc simple and plain that any such resuit as this should be brought 
about, either from an3'thing contained in its letter or spirit. It is as 
follows (section 1419, Rev. St. [U. S. Comp. St. 1901, p. 1007]) : 

"Minors between the âges of 14 and 18 years shall not bo enlisted in the 
naval service without consent of their parents or guardiaus." 

This language admits of no cavil or doubt as to its meaning; and 
to say that a parent seeking to secure possession of his child, wrong- 
fully taken into the navy in contravention of this act, is to be refused 
and denied such right in the manner hère contended for, would be 
substantially to nullify the law by reason of a court-martial proceed- 
ing inaugurated by one wrongdoer against the otiier — would be in 
effect to use the law enacted for the parents' benefit, as a médium for 
their punishment. In re Davison (C. C.) 21 Fed. 018; In re Baker 
(C. C.) 23 Fed. 30; In re Carver (C. C.) 103 Fed. 024. 

Judge Jones, of the Middle District of Alabama, in Ex parte Reaves 
(C. C.) 121 Fed. 848, being the décision of the lower court in the case 
above cited, in an elaborate and exceptionally able opinion, discussing 
this particular phase of the distortion of this act of Congress, said : 

"It is a maxim of the law that no power can be e.'^ereised indirectly which 
cannot be lawfully exercisod directly, and whether or not the exercise of the 
power is lawful uiust be tested and deterinined 'by its ordinary and natural 
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effect' upon the right against whlch the exercise of the power Is directed. 
Henderson v. Major, 92 U. S. 259, 23 L. Ed. 543; Joseph v. Randolpb, 71 
Ala. 499, 46 Am. Rep. 347. If the mluor, by doing a wrongful act as against 
the father, and the government, by doing a further wrong to the father, in 
attenipting to entorce an enlistment made in violation of his wishes, can im- 
press upon the minor, in bebalf of the government, as against the father, 
a status whieh suspends for any period of time the parent's right to the cus- 
tody and controi of his minor child, it results inevitably that the joint wrong 
of the minor and the government forfeits, in favor of the government, the 
wrongdoer, as against the innocent and nonassenting father, rights the 
statute intended to préserve and safeguard for the father. If this is net 
doing by indirection what cannot be done directly, it is impossible to présent 
an illustration which would violate the maxim. Magdalen Collège Case, 
Coke's Reports, vol. 11, p. 66 ; Wells v. People, 71 111. 532." 

The law under considération was enacted in behalf of the parents and 
guardians, to the end that their children, of whom they were the 
natural guardians and protectors, or who were under their lawful 
direction, should not be wrested from their care and controi. Mani- 
festly such an act of Congress should be given a reasonable and 
libéral interprétation, in order that its purpose and intent, its humane 
provisions, may not be frustrated and destroyed. The lawmaking 
power surely went far enough in the interest of the public, and of the 
possible necessities of the army and navy, when it provided for en- 
listment of 14 year old children at ail; and the prerequisite that the 
assent of the parent or guardian should be required would seem to hâve 
been dictated by the plainest principles of humanity. The desirability 
of maintaining the strength and efficiency of the military branch of 
the government is fully appreciated; but, in dealing with this pre- 
scribed class of possible recruits, the act of Congress in question, and its 
manifest purpose and intent, has to be taken into account, and the 
necessities, certainly in time of peace, cannot be such that those of this 
class of tender years, between 14 and 18, hâve to be held in the public 
service without the consent of their parents or guardians, in plain viola- 
tion of the act of Congress. 

The seriousness, importance, and far-reaching conséquences of the 
questions involved to the parents of the land, cannot be well over- 
estimated. What has happened to the petitioners in this case is lia- 
ble to take place with any other parents; and if the government's 
contention be the correct view of the law, then, so far as this large 
and most unfortunate class of the youth of the land are concerned, 
the controi of parents and guardians must give way to that of the 
army and navy officiais, who, in the nature of things, cannot deal 
with those committed to them either as children or individuals, but 
must treat ail alike as soldiers; and for the care, love, and affection 
of tender parents, mother and father, and other loved ones, will be 
substituted that of the military command, enforceable by the rude 
decrees of a cotirt-martial. Wayward children are the ones for whom 
parents ever hâve the greatest anxiety and solicitude ; and to deny to 
them their right to the care and controi of such children, unless re- 
quired so to do by the plain mandate of the law, would seem to be 
harsh in the extrême. 

The infant, Alfred F. Bakley, will be discharged. 
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In re A. B. CARTON & CO. 
(District Court, S. D. New ïorlc. Angust 21, 1900.) 

1. Bankbuptcy— Objections to Dischaeoe— Esioppel of BANKBirpT to Deny 

Standing of Ceeditor. 

While Banlîr. Act .Tulj' 1, .1898, c. 541, 30 Stat. 544 [U. S. Conip. St. 
1901, p. 3418] does not give a banlcrupt tlie riglit to objeet to tlie ijroof 
of claims, but vests such right iu the trustée atter his appoiiitinent, tlie 
bankrupt Las an équitable riglit to insist that objection shall be uiade 
to illégal claims, and his failure to exercise such right by requesting the 
trustée to malse such objection estops him to deny the standing of a 
oreditor, whose claim is aîlowed without objection, to file objections t» 
his discharge. 

2. Same— Prior Voluntary Composition— Accord and Satisfaction. 

A voluntary composition between a debtor and Iii.s ereditors, after 
proeeedings in involuntary banlcruptcy had bcen instituted, by wbich the 
ereditors agreed to accept 40 per cent, of tbeir claijus in full satisfaction, 
onehalf to be paid in cash and the remainder to be evidenced by the notes 
of the bankrupt, does not operate as an accord and satisfaction ùntil full 
payment has been made, and where the debtor is subsequently adjudged 
a bankrupt on his own pétition, not having paid the notes, the ereditors 
joining in the agreement are entitled to prove their original debts, giving 
crédit for the cash payments received. 

3. Same — Objections to Discharge — ^False Statements to Obtain Crédit. 

Under Bankr. Act .Tuly 1, 1898, c. 541, § 14b (3), 30 Stat. 550 [U. S. 
Comp. St. 1901, p. 34271 as ainended by Act Feb. 5, 1903, c. 487, 32: 
Stat. 797 [U. S. Comp. St. Supp. 1905, p. 6S4], which provides that a 
bankrupt shall be denied a discharge if he has obtained property ou 
crédit by means of a materially false statement In writing made for the 
purpose, it is the act of making such statement and the fraudulent intent 
which constltute the ground for refusing the discharge, and the right 
to make the objection is not confined to the person defrauded, but it 
may be made by any "party in interest." 

In Bankruptcy. On exceptions to report of spécial comrnissioner 
recommending that a discharge be denied. 

James, Schell & Elkus, for objecting ereditors, 
GainsJjurg & Solomon, for bankrupts. 

HOUGH, District Judge. In 1904 a pétition in involuntary bank- 
ruptcy was filed against the présent bankrupts. The resuit thereof was 
a compromise, followed by an amicable dismissal of the pétition, based 
upon an agreement, the operative words of which are as follows: 

"We, the undersigned, ereditors of Andrew B. Carton and Lawrence A.. 
Carton, heretofore doing business under the firm name of A. B. Carton & 
Co., do hereby agrée, to and with each other, to accept, for eacli and every 
dollar sald firm owes or is indebted unto us, the sum of forty (40) per cent.,, 
the same to be received by us in full satisfaction, compromise and discharge 
of our several and respective claims and demands against said firm, and which 
shall be paid to us as follows : Twenty (20) per cent, thereof in cash, and 
twenty (20) per cent., to be evidenced by tlie proinissory notes of the said 
firm, payable within four months and eight months respectively." 

The présent objecting ereditors signed this agreement, received the 
20 per cent, in cash provided for, accepted the notes, and Carton & 
Co. went on in business. 
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For reasons which produce sympathy, but which appear to me im- 

material to the présent contention, they found it impossible to pay 

the notes issued under the above recited agreement; and thereupon 

sold their stock, fixtures, and books, and filed this voluntary pétition, 

under which they now seek to be discharged. 

The creditors who hâve appeared in this second bankruptcy are sub- 
stantially the same as those who participated in the first, and they bave 
severally (including especially the objecting creditors) filed claims for 
their original indebtedness, giving crédit for whatever they received 
under the partially executed compromise of the bankruptcy of 1904. 
But they hâve not (or, at least, the objecting creditors bave not) 
brought into court or surrendered either to the bankrupt or bis trustée, 
the unpaid notes issued in 1904, which they may be assumed still to 
possess. ' 

The creditors objecting constitute the firm of Faulkner, Page & 
Co., and of their numerous objections I shall consider but two, of 
which the first allèges in substance that the bankrupts, prior to the 
proceedings of 1904, issued a materially false statement in writing to 
a mercantile agency ; that Faulkner, Page & Co. were subscribers to 
that agency; that said statement was delivered by the agency to 
Faulkner, Page & Co., and in reliance thereon they delivered to the 
bankrupts certain goods which were unpaid for at the time of the 
filing of the pétition of 1904. 

Tbe second spécification to be considered asserts that another ma- 
terially false statement in writing was made by the bankrupts prior 
to the proceedings of 1904 to the firm of Vietor & Achelis, and that in 
reliance on said statement that firm sold and delivered to the bank- 
rupts goods which were not paid for at the time of the filing of the 
pétition of 1904. 

The first of the above-described spécifications the commissioner bas 
overruled on the ground that the delivery of the false statement in 
ques^^ion to the commercial agency, its subséquent transmission to 
Faulkner, Page & Co., and their action upon it was not sufficient to 
warrant a refusai of discharge under the act ; because false state- 
ments made to mercantile agencies are not among the lawful grounds 
of objection, and to this finding the objecting créditer has excepted. 

The second of the spécifications the commissioner has sustained, 
holding that it is within the purview of the act to permit Faulkner, 
Page & Co. to set up as an objection to the discharge of thèse bank- 
rupts a false statement made to Vietor & Achelis upon which the lat- 
ter firm could hâve prevented the discharge of the applicants although 
they hâve filed no objections themselves; and to this finding the bank- 
rupts bave excepted. 

The bankrupts, however, make a preliminary suggestion requiring 
considération, before any review of the spécifications above noted can 
be made. They assert that the compromise agreement above set forth 
operated as a discharge of the original debts of 1904, which the cred- 
itors hâve treated as revived by the failure to pay the 20 per cent, notes. 

The objecting creditors reply that their claims hâve been proved and 
allowed, as if the compromise of 1904 had never been suggested. 
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and that such allowance has been without objection on the part of the 
bankrupts, who are therefore estopped to set up the compromise as 
a défense. 

Bankrupts rejoin that they could not contest the daims of creditors 
by attempting to confine them to the unpaid balances of the notes 
issued in 1904 (which they maintain should hâve been done) , because 
the sole right to object to the proof and allowance of claims rests in 
the trustée. In re Lewensohn, 121 Ked. 538, .57 C. C. A. 600. 

This case does limit to the trustée the right, under General Order 
31 (89 Fed. ix; 33 C. C. A. xxii), to re-examine any claim filed 
against the estate ; but suggests that if the trustée refuse to proceed in 
accordance with law and justice, that the court could by order compel 
him so to do or remove him for disobedience. 

It seems to me clear that if it had been pointed out to the trustée 
that the creditors of this estate were offering for proof claims uni- 
formly exaggerated, i. e., demanding 80 per cent, of their debts as they 
existed in 1904, instead of 30 per cent, thereof ; it would hâve been 
his duty at the instigation of the bankrupts to hâve this contention 
disposed of; and that the bankrupts having failed to exercise this 
right, given in my opinion by the equity of the statute, they are now 
estopped from claiming upon their application for discharge, that the 
claims were wrongfully allowed for the greater amount. 

There is no élément of surprise in this matter; it must hâve been 
obvions while claims were in process of proof that on the nature of 
the claim allowed would dépend the creditor's ability or inability to 
propound thèse very obvious objections to discharge. The orderly 
administration of the act required the bankrupts to exercise what I 
conceive to be their right, while the judicial process of allowing the 
claims presented was going on, and not reserve till now what is practi- 
cally a re-examination of the claim of every creditor who chose to 
object to discharge. 

I think this a case of first impression, and it may be argued on the 
other hand that the language of section 14b (Act Julv 1, 1898, c. 
541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3437]) apparently con- 
templâtes a new and independent proceeding to which an estoppel 
based upon previous proceedings in bankruptcy should not be applied. 
That section déclares that the judge shall hear "such proof s and pleas 
as may be made in opposition (to the discharge) by parties in interest." 

This language evidently does not confine the right of objecting to 
a discharge to creditors, but in a proper case seems to open the field 
of objection to any one who can show an interest in the proceeding. 
For example, it would appear that if the bankrupt had committed 
an offense which within section 14b 1 would prevent a discharge, such 
offense might be alleged against discharge by the District Attorney, 
who, as representing the justice bf the United States would, I think, 
clearly be a "party in interest," although he had before that time taken 
no part whatever in the bankruptcy proceeding. From which it may 
be urged that upon an objection to discharge duly filed by any "party 
in interest," a new proceeding is instituted in which every right of 
the objector to urge his contention may be considered de novo. 

14S F.— 5 
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As ît is upon this theory that the commissioner has proceeded in his 
yery careful report, I shall consider the question cf the objecting cred- 
itors' standing, although, as above noted, I am indined to the opinion 
that the bankrupts are estopped by the judicial allowance o£ the claims 
in question from contesting either their amount or the standing con- 
ferred by their allowance at the higher figure. 

The compromise agreement referred to was entirely outside of the 
bankruptcy law; it is, in effect, a composition at common law or a 
"voluntary composition deed." Looking at the instrument in question, 
therefore, as a voluntary composition, it appears to me plain upon its 
language that it was the intent of the parties thereto, including thèse 
bankrupts, that it should not and could not operate as a novation until 
and unless both the money and the notes were actually paid. The lan- 
guage is not that certain considérations are accepted in settlement and 
compromise, but that the creditors agrée to accept a certain percentage 
of their allowed claims "which shall be paid" in the manner specified. 
The use of future tense seems conclusive as to the intent of the parties. 

The presumption of law with respect to any voluntary composition 
agreement is that it is only discharged "when the terms of the compo- 
sition are carried but," which includes payment, and not a mère is- 
suance of paper. Ransom v. Geer (C. C.) 12 Fed. 607, with approval. 

Considering that the agreement of 1904 was not donc under the sanc- 
tion of the bankruptcy act, it must be regarded as a New York con- 
tract, and unless the explicit language of the agreement requires a con- 
trary construction it is clear that in this state a failure to carry out to the 
letter a composition agreement revives the original debt. Dale v. Fow- 
1er, 12 How. Prac. (N. Y.) 462. 

It is to be remembered that the notes given in 1904 by thèse bank- 
rupts were their own notes unindorsed, and their issuance and receipt 
followed by their nonpayment hâve been well described upon the argu- 
ment as an accord without a satisfaction. Nonpayment of such notes 
clearly revives the original debt. Booth v. Smith, 3 Wend. (N. Y.) 
68; Conkling v. King, 10 Barb. (N. Y.) 375. 

The second of the spécifications of objection above noted is also, I 
believe, a case of first impression; but with the commissioner I am 
of opinion that it is the act of issuing a materially false statement, and 
the fraudulent intent of the man who issues it, that the statute seeks 
to punish by refusing a discharge. It should not dépend upon the 
whim or good nature of any particular creditor to whom the false state- 
ment was made whether the ofïending bankrupt should be given or 
refused his discharge. Any "party in interest" who chooses to bring 
the wrongful act to the attention of the court and proves that it was 
wrong within the meaning of the statue is entitled so to do. 

In a case arising under a différent subdivision of the statute, and 
upon facts quite différent. Référée Dexter of this district has expressed 
opinions quoted by the commissioner herein, and which I adopt as a terse 
statement of the views I entertain : 

"The policy of the bankruptcy act is founded on equal rights and privilèges 
to ail creditors; it is not Intended as a means to punish the bankrupt 
at the option of the defrauded creditor only. Discharge from debts is a mat- 
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ter of favor, and not a matter of right. Honesty on the part of a bankrupt 
Is rewarded by a discharge. Fraud and dishonesty are stamped with dis- 
approval of a discharge. Contuinacy on the witness stand, a prerious dis- 
charge witliin six years, obtaining money npon false statements, and the com- 
mission of an offense punishable by imprisonment under the act, are ail 
valid objections to a discharge, and are not limited to the defrauded creditors 
aloue, but may be urged by any and ail creditors. It is the fraudulent con- 
duct that is aimed at, and not retaliation for the individual loss. So that 
lu a peculiar sensé, the concern of one créditer is the concern of ail. As ail 
share equally in the distribution, so ail are protected equally by the with- 
holding of a discharge." In re Berry (Jan. 6, 1905). 

The question raised by the first of the above-noted findings of the 
commissioner is interesting, but it appears to me (in this case) wholly 
académie. It has never been decided whether under any circumstances 
a false statement contained in a report to a commercial agency can be 
made the ground of successful objection to discharge. The considéra- 
tions advanced in Re Dresser & Ce. (D. C.) 13 Am. Bankr. Rep. 619, 
620, 144 Fed. 318, are entitled to great weight, and, in my opinion, 
show that the usual commercial agency report obtained by an agency 
in order that it may give the new merchant a "rating," and for gênerai 
distribution among its customers, cannot be made the basis of success- 
ful action by an objecting créditer 

If, however, such a report as is hère shown, be obtained from a 
merchant by a commercial agency at the request, disclosed or undis- 
closed, of one or more of the agency's customers, it seems to me in- 
credible that the merchant furnishing such report can be supposed to 
hâve given it for any other purpose than of enlightening those persons 
who habitually deal with him on crédit as to his true financial condi- 
tion. The custom of trade is so well known that when an agency 
applies to a merchant for a specially signed report on his condition 
he must know that such report is for the spécial purpose of enabling 
those who usually vend him goods to décide upon his financial respon- 
sibility. 

The testimony in this case lea,ves me in doubt whether the report 
produced by Faulkner, Page & Co. was a "spécial report" or not, or 
whether it was obtained at the instance or request of Faulkner, Page 
& Co. or any other créditer or customer of the bankrupts. If the 
report were obtained upon spécial request, I fail to see whv the doctrine 
of Mills V. Brill, 105 App. Div. 389, 94 N. Y. Supp. 163, and Eaton 
V. Avery, 83 N. Y. 31, 38 Am. Rep. 389, should not apply. It cannot 
be that a merchant may in bankruptcy avoid the conséquences of mak- 
ing false statements by always making them to a commercial agency, 
€ven though such agency specially request him to tell the truth for a 
spécial purpose. 

This spécification the commissioner has overruled, but inasmuch as he 
bas refused the discharge on otfter grounds, the discussion, though 
interesting, is not at présent material. 

The report is confirmed, and the discharge denied. 
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Ex parte BROWNEI. 
(Circuit Court S. D. New York. August 14, 1006.) 

EXTBADITION — INTERNATIONAL — RTGHTS OF ACCUSED AFTER EXTRADITION. 

In View of Rev. St. §§ 5272, 527.Î [U. S. Comp. St. 1901, pp. 3505, 3596], 
which place a législative construction on ail extradition treaties requir- 
Ing that a person surrendered tliereunder shall not be arrested or trled 
for any other olïense than that wliicli was cliarged in extradition, until 
lie shall hâve liad a reasonable tinie to return unmolested to the country 
from whicli he was brouglit, a persou extradited froni Canada to the 
United States under the Treaty of 1S89 for trial on a pendlng indictment 
cannot be seized by othcers of the United States on his arrivai in thls 
country and imprisoned in exécution of a prier judgment against him 
on a différent charge. 

[Ed. Note.' — For cases in point, see vol. 23, Cent. Dig. Extradition, 
§§ 22-24 ; vol. 14, Cent. Dig. Crimiual Law, § 195.] 

On Writ of lîabeas Corpus Obtained by Charles C. Browne. 

Henry I^. Stimson, Dist. Atty., and W. Wickham Smith, Spécial 
Dist. Atty., for the United States. 

Black, Olcott, Gruber & Bonynge, for relator. 

HOUGH, District Judge. In the year 1903 several indictments 
were found by the grand jury of this district against the relator. 
In one he was charged with conspiring to defraud the United States 
of duties upon imports, and in another with procuring the ad- 
mission of goods into the United States in violation of Revised Stat- 
utes, § 5444 [U. S. Comp. St. 1901, p. 3677]. Upon the conspiracy 
charge Browne was duly convicted and sentenced to a term in the 
prison at Sing Sing. This conviction was affirmed upon appeal, 
and an application for certiorari to the Suprême Court refused. 
Upon the charge under section 5444 he has never been tried. Browne, 
having been released on bail pending appeal, fled to Canada after 
the affirmance of his conviction. Thereupon the United States de- 
manded his extradition as a convict, pursuant to our extradition 
convention of 1889 with the government of Great Britian. This 
demand was refused. Immediately a new demand was made, 
based upon the indictment for violation of section 5444. This 
réquisition Canada honored, and delivered Browne to the proper 
officer, with whom he was traveling when he was arrested on the 
railroad train under a warrant based upon the conspiracy convic- 
tion, taken away from the extradition officer who had him in charge, 
and lodged in Sing Sing; whence he has been brought under this 
writ alleging that his incarcération is in violation of the obligations 
of the United States under the Ashburton Treaty of 1843 as extend- 
ed by the above-mentioned convention of 1889, and therefore in vio- 
lation of the suprême law of the land. The return to the writ shows 
no warrant for holding Browne in prison, other than his regular com- 
mitment under the conspiracy conviction. 
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Counsel hâve discovered no instance later than Miller's Case (C. 
C.) 23 Fed. 32, of the extradition of a convict upon an untried charge 
followed by imprisonment under his conviction. Miller was before 
Judge Acheson in 1885, and governmental action substantially 
identical with that taken hère was distinctly approved. The cele- 
brated case of Rauscher, 119 U. S. 407, 7 Sup. Ct. 234, 30 L. Ed. 
425, was argued earl}'^ in 1886, and the court does not advert to Judge 
Acheson's ruling. This omission of so important an instance from 
so thorough a review of the whole subject of extradition can only 
hâve occurred because Miller's Case was not reported in time for 
considération. It is now brought forward as justification for the 
manner of Browne's incarcération. Such claim cannot be sustain- 
ed, for Miller may hâve been, and Browne may be, lawfully detain- 
ed, but not for the reasons advanced by Judge Acheson, whose whole 
opinion is based on the décisions carefuUy considered, and decisive- 
ly overruled in the Rauscher Case. 

The learned counsel for the government remind the court that 
since 1885 no facts like the présent hâve arisen for judicial con- 
sidération, and, while admitting that the judgment in Rauscher's 
Case has for 20 years rendered it unlawful to try a person surren- 
dered in extradition for any offense committed prior to surrender 
other than that specifîed in the demand for extradition, assert (1) 
that upon the true construction of the Rauscher Case it is lawful to 
apprehend an escaped convict, even though at the time of appré- 
hension he has been brought within this country solely by virtue 
of a demand in extradition wholly unconnected with the crime for 
which he became a convict; and (2) that such right to seize con- 
victs is especially secured to our government in its relations with the 
king of Great Britain and Ireland by the terms of the Ashburton 
Treaty of 1842 as supplemented by the extradition convention of 
1889, the latter instrument, be it noted, having come into existence 
since the Rauscher décision. The arrest of Browne under the circum- 
stances above recited certainly constitutes a vigorous assertion of 
this doctrine. Counsel hâve, respectively, laid stress upon the man- 
ner of Browne's flight to his Canadian asylum, and the "trick" of 
getting him within the reach of the warrant now holding him in 
prison, upon the prêteuse of wanting him upon another charge. 
Thèse considérations, however, are ail circumstances of inflamma- 
tion, for neither the manner or time of Browne's escape nor the 
intent behind his enforced return are material to the présent in- 
quiry. They suggcst subjects fît for diplomatie, rather than for 
judicial,- considération. 

The sole question hère presented is not whether that which has 
been donc is wrong or tricky, or injudicious, but whether it is un- 
lawful. Concededly the facts submitted are very différent from 
those considered in the case of Rauscher, but I cannot concur in the 
narrow view of that décision now urged upon me. The Suprême 
Court there found great contrariety of opinion not only among 
judges, but diplomats, as to what might or might not be donc 
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to persons delivered upon demands in extradition. It had under 
especial considération the Ashburton Treaty, which on thèse points 
is entirely silent ; and it must hâve been aware that the action of 
this court in the case of Lawrence (so elaborately considered in 
the Rauscher opinion) had resulted in a refusai on the part of Lord 
Derby to honor our demand for the surrender of one Winslow un- 
less the United States would especially covenant to do nothing and 
permit nothing- to be donc to Winslow, except try him for the of- 
fense for which his surrender was requested — a position in which 
Secretary Fish found it inconsistent with the dignity of this country 
to acquiesce. Such situation called for and received what I must 
regard as a déclaration of principles by a co-ordinate branch of our 
government and a chart in ail matters of extradition, not grounded 
upon mère legality, but resting on foundations of national honor. 
The sum of the doctrine declared is, in the language of the court : 

"This right [of extradition], the right to demand it, the obligation to grant 
it, the proceedings uuder which it talies place, ail show that it is for a limlted 
and defined purpose that the transfer is made. It is impossible to conceive of 
the exercise of jurisdiction in such a case for any other purpose than that 
mentioned in the treaty, and ascertained by the proceedings under which 
the party is extradited, without an implication of fraud upon the rights of 
the party extradited and bad faith to the country which permitted his ex- 
tradition. No such view of solemn public treaties between the great nations 
of the earth can be sustained by a tribunal called upon to give judicial con- 
struction to them." 

Nor are décisions wanting in which the broadest significance has been 
given to the judgment containing thèse vigorous expressions. 

In Re Reinitz (C. C.) 39 Fed. 204, 4 L. R. A. 236, Judge Brown of 
this district discharged from custody a man arrested on civil process im- 
mediately after his acquittai of the charge of forgery upon which he 
had been extradited, remarking that the case of Rauscher had definite- 
ly settled that an extradited person "cannot be arrested or tried" for 
any offense committed prior to extradition other than that for which 
he had been surrendered. In re Baruch (C. C.) 41 Fed. 472, the 
same distinguished jurist quoted the above extract from the Rauscher 
opinion and applied it to the case of one who had been haled from 
New Jersey to New York in order that he might be extradited, and 
upon his discharge and before returning to New Jersey had been ar- 
rested in civil process for the same cause as that for which his extradi- 
tion had been demanded. He further referred with approval to the 
opinion of Governor Hill of this state in the case of Hope (Sup.) 10 N. 
Y. Supp. 28, who, speaking of the Rauscher judgment, says : 

"The true theory which now seenis to be flrmly established is that a state 
should not be allowed to obtain jurisdiction of the fugitive from justice; 
and then to take advantage of jurisdiction thus obtained and to use it for 
another and a différent purpose." 

In Hall V. Patterson (C. C.) 45 Fed. 352, the late Judge Green of 
New Jersey expressed his view of the Rauscher Case by saying that 
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after one delivered in extradition be tried and acquitted "he is entitled 
to hâve granted to him a reasonable time in wliich to leave the country 
before he can be arrested and held to answer for any other crime com- 
mitted before extradition." 

It is also to be remembered that the Rauscher judgment proceeds, 
not only "upon the ground of a right given impliedly by the terms 
of the treaty between the United States and Great Britain" (although 
the Ashburton Treaty is entirely silent on the subject), but also 
given "expressly by the acts of Congress in the case of a fugitive 
surrendered to the United States by a foreign nation." Lascelles 
V. Georgia, 148 U. S. at 542, 13 Sup. Ct. 687, 689, 37 L. Ed. 549. 
The acts referred to are sections 5272 and 5275, Rev. St. [U. S. Comp. 
St. 1901, pp. 3595, 3596] ; and they remain to-day as they were in 
1886, a "congressional construction" of extradition treaties (i. e., of 
ail extradition treaties), "binding upon the judiciary," such construc- 
tion requiring that a person brought into this country upon extradi- 
tion shall not be arrested or tried for any other offense than that 
with which he was charged in extradition "until he shall bave had 
a reasonable time to return unmolested to the country from which 
he was brought." U. S. v. Rauscher, supra. It is idle to attempt 
distinctions between convicts and persons indicted, arrests on mesne 
process and final commitments, between civil and criminal proceed- 
ings. The Rauscher judgment, as well as subséquent interprétations 
thereof, fully warrant the doctrine approved by Sir Edward Clarke in 
his work on Extradition, that the person extradited cannot be "de- 
tained" for any other than the extradition offense until he has had a 
reasonable opportunity to return to the delivering country. 

It remains to consider the contention that the rule above set forth 
has been (as to Great Britain at ail events) abrogated by the convention 
of 1889. If it were not for sections 6272 and 5275, Rev. St., and the 
construction given thereto by the Suprême Court, the argument would 
hâve more weight; but it was distinctly held that thèse statutes alone 
were sufïicient to uphold the doctrine of the Rauscher Case, and Justice 
Gray gave his adhérence thereto solely upon that construction. Un- 
less, therefore, the convention of 1889 has abrogated the statutes as 
well as superseded the doctrine based upon the right "implied" from 
the Ashburton Treaty, the rule must remain the same. 

Article 2 of this convention, after providing that no surrender shall 
take place if the offense in respect of which surrender is demanded 
"be one of a political character," déclares that: 

"No person surrendered by elther of the higli contracting parties to the 
other shall be triable or tried or be pnnished for any political crime or of- 
fenee or for any act eonnected therewith, previously to his extradition." 

Article 3 déclares that: 

"No person surrendered by or to either of the high contraeting parties shall 
be triable or be tried for any crime or ofConce eoniniitted prior to his extradi- 
tion other than the offence for which he was surrendered, until he shall hâve 
had an opportunity of returning to the country from which he was sur- 
rendered." 
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Article 7 déclares that: 

"The provisions of the said lOth article (I. e., of the Asliburton Treaty), 
and of tliis convention, shall apply to persons convicted of tlie crimes ttierein 
respectively named and specifled vvhose sentence therefor shall not hâve been 
executed." 

It is strenuously contended that the omission of the word "punish- 
ed" from article 3, above quoted, leaves the United States free to pun- 
ish by imprisonment a convict found within its borders, even if at the 
time of his appréhension he be within the country solely under a 
warrant in extradition. But thèse treaty provisions are primarily the 
obligations of the contracting g-overnments each to the other. They 
do not purport to repeal or modify any law of the United States, and 
they are not inconsistent with the continued enforcement of sections 
5372 and 5375, Rev. St., which constitute a rule of conduct obligatory 
upon the ofïicers of the United States, whose conduct is hère ques- 
tioned. It is, of course, true that a statute inconsistent with a treaty 
is repealed by implication. It is too clear for argument that there is 
no such implication in this instance. I am therefore of opinion that 
without further interpreting the language of the convention the gov- 
ernmental contention is untenable in the light of the above referred to 
sections of the Revised Statutes as still authoritatively interpreted by 
the case of Rauscher. 

It is doubtless true that the insertion of the word "punished," in article 
3 of the convention, would hâve rendered that instrument clearer, and 
the argument is not without force that its omission is notable in view 
of its présence in many other extradition treaties negotiated with other 
nations at or about the same time. As, however, I regard the gênerai 
doctrine laid down in the case of Rauscher as based upon existing 
statutes of the United States to be entirely conclusive of this matter, 
I need not pursue the considération of the convention of 1889 further 
than to say that it appears to me very doubtful, in view of the provisions 
of article 7, that article 3 should be so construed as to permit either 
of the contracting parties to do by indirection under that article what 
neither could do openly under article 7, and that I consider the insertion 
of the word "punished," in article 2, as no more than a récognition of 
the historical fact that political offenses are frequently punished with- 
out trial. 

I hâve given this cause considération proportioned rather to its im- 
portance than its apparent difficulty, and conclude that in my opinion, 
as long as the présent fédéral statutes on the subject remain in force, 
unrepealed either by Congress or the express language of a treaty, there 
is no authority of or within thèse United States having any right or 
power to seize, arrest, confine, or detain any person extradited in pur- 
suance of treaty provisions and for a spécifie offense, for any other of- 
fense, crime, or cause whatsoever (committed or existing before his ex- 
tradition) except for that spécifie oiïense, crime, or cause by reason of 
which the extradition has been granted; and, further, that this doc- 
trine rests, not only nor principally upon the civil rights or personal 
privilèges of a fugitive criminal who has been returned in accordance 



KNUTH V. BUTTE ELECTRIC ET. CO. 73 

with an increasingly civilized international law, but upon the highest 
grounds of national honor, imposing upon this government and upon 
ail persons subject to its rule the obligation to deal with the human 
being intrusted to them by a friendly foreign power, only in respect 
of the matter by reason of which he was so intrusted. 
L,et the relator be discharged. 



KNUTII et al. v. BUTTE ELECTRIC RY. CO. et al. 

(Circuit Court, D. Montana. May 2S, 1906.) 

No. 300. 

1. Removal of Caitses — Sepabable CoNTnovERSY — .ToiNT Action fok Tort. 

An action to recover damages for the neglisent injury of a person 
while a passenger on a street car is one ex delicto, and not on the con- 
tract of carriage, and the plaintifC may join as defendmts the street 
railroad compauy and an employé, where their joint nesligence is alleged 
to hâve been the cause of the injury ; and in such case the cause of action 
is not separable for the purposp of removal. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Removal of 
Causes, § 97. 

Separable controversy as ground for removal of cause to fédéral court, 
see notes to Robliins v. Ellenbogen, 18 C. G. A. SC ; Mecke v. Valleytown 
Minerai Co., 35 C. C. A. 155.] 

2. Same — Fkatjdtjlent Joindee. 

Where a joint cause of action against a résident and a nonresident 
défendant for a tort is staled in the complaint, the joiuder of the défend- 
ants is within the piaintiff's right, rind the cause is not removable on the 
ground that such joinder was for the fraudulent purpose of preventing 
a removal, unless such actual purpose is alleged and proved. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Removal of 
Causes, § 79.] 

3. Parties — Joinder. 

Where plaintifîs hâve a joint cause of action against a résident and a 
nonresident défendant, their motive in joining them is not a proper subject 
of inquiry. 

At Law. 

The plaintiffs brought this action against the défendants to recover dam- 
ages for the death of Bertha Knuth. It is alleged in the complaint that the 
plaintiffs and the défendant Alfred Jackson are citizens of the state of 
Montana, and that the défendant Butte Electric Railway Company is a cor- 
poration organized and existing under the laws of the state of West Virginia, 
doing business as a common carrier, operating an electric railroad for the 
transportation of passengers at Butte, Mont. It is charged that on the 20th 
of August, 1905, Bertha Knuth, who was 16 years of âge, was returning to 
the City of Butte from a resort just beyond the city limits known as "Colum- 
bia Gardens." She was a passenger on one of the electric cars of the défend- 
ant comi)any ; It being alleged that the défendants were jointly running and 
operating the car upon vs'hich Bertha Knuth took passage and was riding, and 
that each was bound to the exercise of great care and caution in running 
and operating the car, to the end that, as a passenger, she would be safely 
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trànsported to lier destination. It Is alleged that tlie track was laid upon a 
certain street knovvn as Utah avenue, aud across the tracks of the Butte, 
Anacpnda & Pacific Raihvay Company, wliich latter company owned and 
operated a «team raihvay, and frequently ran cars upon its tracks, ail of 
whicb was vvell known to the défendants. It is alleged that t!ie point of 
erossing of tbe traclvs of tlie electrio raiiroad company and the Butte. Ana- 
conda & Pacific Raiiroad was a liighly daugorous place, and that there was 
always great danger of the cars or englues of the steam railway company 
running into the cars of tlie electric company, aud killing or Injuring pas- 
.sengers, aud that sw'li danger was well known to the défendants, and was 
not known to Kertha Knnth ; that it was necessary for the défendant company 
and ils employés to exercise extraordinary care in passing the erossing re- 
ferred to ; that on the evenitig of the 20th of Angnst, wheii the car on which 
Bertha Knutli was riding was passing up Utah avenue, it was carelessiy and 
negligently run uiion the raihvay erossing by the défendants, wliile an engine 
and a train of freight cars wero being operated by tlie steam raiiroad com- 
pany, and that tlie cars so operated, or oue of tliem, was with great force 
run against the car in which Bertha Knuth was riding; that the car was 
overturned and wrecked, and that Bertha Knuth was tbrown under the 
wreck, where she was pinloned down with other passengers; and that she was 
not taken ont for about one and one-half hours, by reason of ail of which she 
was Injured, and suffered greatly, and as a resuit of her Injuries died a few 
days thereafter. Plaintifïs are father aud mother of the dead girl. ïhey 
allège that she greatl.y assisted tliein ; that the father is a cripple, and the 
mother is not able to work; that If the défendants had exercised the care aud 
caution required of them in the opération of the electric railway and the 
running of the car, the collision would not hâve occurred : that the death of 
the chlld was caused solely by tlie négligence and want of proper care on 
the part of the défendants. The défendant Butte Electric Railway Company 
flled a separate demurrer, which was gênerai and spécial. Thereafter it filed 
its pétition for removal, alleging that it was a coriio ration organized and 
existiïig under tlie laws of the state of West Virginia; that the allégations of 
négligence on the part of tlie défendant company were coutroverted by the 
said c*ouipany; aud that the plaintiffs fraudulently and improperly joined 
:as codefendaut with the petltioner Alfred Jackson, who was and is a citizen 
and résident of the state of Montana, and that tlie sole purpose of joiniug 
him as a défendant was to defeat the jurisdietion of the United States <'Ourt. 
The nece.ssar.y bond was given, and the cause was transferred to this court. 
A motion to reinand bas been filed upou the grouiid that there is no juris- 
dietion in this c-ourt. 

John J. ]\IcHatton and J. G. Brown, for plaintiffs. 
W; M. BiGkford and Geo. Shelton, for défendants. 

HUNT, District Judge (after stating the facts). The counsel 
for the défendant corporation hâve presented a learned and elabor- 
ate brief, urging reasons v/hy jurisdietion is in this court. But aft- 
er a very careful study of tlie opinion of the Suprême Court in 
Alabama G. S. R. Co. v. Thompson, 200 U. S. 206, 26 Sup. Ct. 161, 
50 L. Ed. 441, and of the allégations of plaintiffs" complaint herein, I 
am convinced that, upon the face of the complaint, the action appears to 
be joint. The défendants owed a common-law duty to plaintiffs' in- 
testate. This duty was independent of any contract, and a right to re- 
cover may be foûnded upon a neglect of such duty. The action is, 
therefore, ex delicto, and défendants, joint tort-feasors, may be sued 
separately orjointly, as plaintiffs elect. Sessions v. Johnson, 95 U. S. 
347, 24 L. Ed. 596.' 



KNUTH V. BUTTE ELECTKIC ET. CO. 75 

The fact that plaintiff's complaint sets forth that plaîntiffs' intestate 
was a traveler upon one of the cars of the défendant corporation, and 
paid her fare, does not justify the inference that the action is upon a 
breach of the railway company's vmdertaking. Plaintififs may properly 
show that deceased was a passenger, to show the relationship of pas- 
senger and carrier, and that on account of such relationship a duty 
arose on défendants' part to exercise vigilance and care in carrying 
the passenger. This duty, however, is imposed independently of con- 
tract, and for a breach of it action lies, and no contract is required to 
support it. Atlantic & Pacific Railroad v. Laird, 164 U. S. 393, 17 Sup. 
Ct. 120, 41 !.. Ed. 485 ; Guardian Trust Co. v. Fisher, 200 U. S. 67, 2G 
Sup. Ct. 186, 50 L. Ed. 367. 

In Doremus v. Root et al. (C. C.) 94 Fed. 760, Judge Hanford, with 
remarkable terseness, stated the controlling propositions and rules 
which must be held applicable to the case at bar. He said : 

"(l) An action to recover unliquidated damages for a personnl Injury 
caused by neglisioace, altliou.^h the négligence complaîned of amounts to- 
a breach of contract on the ijart of the défendant, belongs to the chiss of 
cases denomlnnted 'actions ex rtelicto.' The tort Is the ground of action, and 
tlie law of torts must govern tlie case. In such a case the plaintilï may ]oia 
several as défendants, and if upon tlie trial he fails to sustaiu bis complaint 
against ail. but does sustain it agalnst one of tlicm. he may dismiss as to the 
others and recover against the one foiind to be liable. Railway Co. v. Laird, 
104 U. S. .^93^03, 17 Sup. Ct. 120. 41 L. Ed. 48-"). 

"(2) In such an action against sex'eral défendants, sued as if they were 
Jolntly liable to the plaintiff, they must ail meet the plalntiff upon the ground 
chosen by hini : and. even tliough the complaint shows afflrmatively that they 
hâve not aoted jointly in such a manner as to incur a joint llability, still 
they cannot divide the cause, so as to présent a separate eontroversy as to 
the separate acts of each. The défendants are not permitted to recast tUe 
Issues tendered by the complaint, so as to mal;e several lawsuits tn place 
of the one case which the phiintifC bas eleeted to prosecute against them 
ail jointly. Little v. (iiles, lis U. S. 5011-008. 7 Sup. Ct. 32, 30 U Ed. 2C.i). 

"(3) When the rigiit to reniove a case from a state court into a United 
States circuit court dépends upon the nature of the eontroversy and the 
questions to be litigated, the complaint alone Is to be coiisidered for the 
purpose of ascertaining the nature of the eontroversy, and finding out what 
questions are involvcd. Althon;.;h defend.'ints by their pleadings tnay intro- 
duce new matter and ralse additional questions, they cannot so eliMnge the 
case as to niake it cognizable in a fédéral court, if It was not so at the 
outset. Walker v. Collins. 1t!7 U. S. :ï7-t!0. 17 Pup. Ct. 738, 42 L. Ed. 70. 

"(4) AVhcre two défendants are sued togethor, and the plaintiff demanda 
judgment against both, tlie court cannot assume that either one of them la 
the real p^u•ty agiiinst wliom the plaintiff intends to wage bis action, and 
that the other lias been joined as a codefendant meroly for the fraudulent 
purpose of depriviug the rcnl défendant of bis riglit to remove the case Into 
a United Stutes circuit court. In order to snstain the jurisdiction of the 
fédéral court on that ground. It is necessary for the removing défendant to 
alleae and pi-nve such fraudulent juirpose on the part of the plaintiiï. Warax 
y. Railway Co. (C. C.) 72 Fed. 037." 

A joint cause of action being alleged, the following language of 
Justice Day seems determinative of the question presented by the mo- 
tion : 

"Does this become a Réparable eontroversy witbin the meaning of the act 
of CongiesB becuu&e the plaintiff has nilscouceived bis cause of action, and 
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had no rîght to prosecute the défendants jointly? AVe think, lu the liglit 
of the adjudications above eited from this court, it does not. Upon tlie face 
of the complaint (the only pleading flled In the case) the action is joint. 
It may be that the state court will hold it not to be so. It may be (which 
we ai-e not called upon to décide uow) that tliis court would so détermine 
if the matter shall be presented in a case of whicli it has jurisdiction. But 
this does not change tlie character of the action which the plaintiff has 
seen fit to bring, nor change an alloged joint cause of action into a separable 
controversy for the purpose of removal. The case camiot be removed un- 
less it is one which présents a separable controversy, wiiolly between citi- 
zens of différent states. In determiniug this question the law looks to the 
case niade in the pleadings, and détermines whethcr the state court shall 
be required to surrender its jurisdiction to the fédéral court." 

Nor can the motion be denied because of the alleged fraud in joining 
Jackson as a défendant. Plaintifïs had a right to join him as a de- 
fendant, and appear to hâve done so in good faith. Having a right 
so to proceed against ail défendants, and having stated a joint cause of 
action, their motive in joining ail défendants is not the proper subject 
of inqtiiry in this court. Finding no issue to be tried as to fraudulent 
joinder, I hold the point not vvell taken. 

The motion to remand is sustained, and the cause is ordered re- 
manded to the District Court of the Second Judicial District of the 
state of Montana in and for the county of Silver Bov^f. 
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AMERICAN OEREAL CO. v. WESTERN ASSUR. CO. 
(Circuit Court, N. D. lowa, Cedar Rapids Division. August 1, 1906.) 

No. 103. 

1. INSUBANCE IKSURABLE iNTEIiEST. 

A baiiee. mortgagee, or other Ilenholder on pvoperty lias an Inisurable 
Interest therein. 

[Ed. Note. — For cases in point, see vol. 28, Cent. Dig. Insurance, i§ 
139-157.] 

2. Pi^ADiNG — Conclusions. 

An allégation in a pétition on a policy of Insurance that the policy 
Insured plaintiff as well as the owner of the property was but a légal 
conclusion; the question as to who was the assured being determinable 
from the contract of Insurance. 

3. Insurance — Policy — Construction — Insured. 

Where a policy provided that, in considération of the premium, the 
Company insured the Inman Jlanufacturing Company against loss, , etc., 
on the foUovs'ing described property, the loss, if any, payable to the 
American Cereal Company, as its interest might appear, the manufactur- 
ing Company and not the cereal company was the insured. 

4. Same — Proof of Loss- — Statutes — Policy — Provisions. 

Code Supp. lowa 1902, § 1742a. providing that, in furnishing proofs of 
loss under any contract of insiirance, it shall only be necessary for the 
"assured" to give notice in writing of the loss to the company issuing 
the contract, etc., supersedes the provisions of the policy so far as it 
relates to proofs of loss. 

6. Same — Right op Action — Condition Précèdent. 

The furnishing of proofs of loss is a condition précèdent to a right of 
action to recover therefor, and, unless the proofs are waived by the In- 
surer, the action cannot be maintalned until they hâve boen furuished. 

[Ed. Note. — For cases in point, see vol. 28, Cent. Dig. Insurance, § 
1322.] 

0. Same — Action — Pleadinq. 

In an action on a policy, the pétition must allège the furnishing of 
proofs of loss or a walver thereof by the insurer, or the pétition is demur- 
rable. 

[Ed. Note.— For cases in point, see vol. 28, Cent. Dig. Insurance, §§ 
1593, 1603-1605.] 

7. Same. 

Where a policy insured a manufacturing company, loss, if any, payable 
to plaintiff, a mère allégation in the pétition that the insured had neg- 
leeted and refused to furnish proofs of loss was insullicient to justify 
plaintiff in furnishing the same. 

On Demurrer to Pétition. 

Dawley Hubbard & Wheeler, for plaintiff. 

Carr, Hewitt, Parker & \Vrighit and Grimm, Trevvin & Moffit, 
for défendant. 

REED, District Judge. The pétition allèges that October 22, 1904, 
the défendant, through its Cedar Rapids agent, at the solicitation of 
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the plaintiff, made and delivered to plaintiff its policy of insurance 
agreeing to insure the Inman Manufacturing Company and plaintiff 
against loss or damage by fire to the amount of $2,500, for one year 
from October 23, 1904. That plaintiff paid for said insurance, and 
the policy provides: "Loss, if any, payable to the American Cereal 
Company as their interest may appear." That at the time of making 
said contract of insurance the plaintiff had an insurable interest in 
the property covered by said policy, and continued to hâve until said 
property was destroyed by fire, as hcreinafter stated. That on March 
7, 1905, while said property was so insured, the same was destroyed 
by fire. That plaintiff made and gave to défendant notice in writing 
of said loss, and on April 1.5, 1905, furnished to défendant proofs 
thereof under oath as required by said policy and the law of lowa, 
copies of which said notice and proofs are annexed to the pétition as 
parts thereof. A copy of the policy is also attached to the pétition, 
the material parts of which are as follows: 

"Western Assurance Company, in considération of the stipulations herein 
nained and of fifty dollars premium, does insure the Inman Manufacturing 
Company for the term of one year from the 23d day of October, 1904, 

* • * against ail direct loss or damage by fire * * * to an amount 
not exceeding twenty-five hundred dollars, to the following described property 
while located and contained as described herein, to wit : Inman Manufactur- 
ing Company, $2,500.00, on ail fixed and movable machinery and machines 
with their spare parts, attachments and connections * * • while stored 
in the brick and frame iron-clad métal roof building of the American Cereal 
Company known as 'Klevator D' and situated on block 21, Cedar Rapids, lowa. 

* * * Other insurance concurrent herewith permitted. * * * Loss, If 
any, payable to the American Cereal Company as their interest may appear. 

"Attached to and made a part of policy No. 184,134 of the Western Assur- 
ance Company. 

"Dated October 22nd, 1904. 

"[Signed] Henry B. Soutter, Agent." 

The défendant demurs to the pétition upon the grounds: (1) That 
it is not alleged that the proofs of loss were made by the insured, 
the Inman Manufacturing Company; and (2) that the Inman Manu- 
facturing Company is a necessary party to the suit. 

The first ground of the demurrer is the only one urged in argu- 
ment, and the only one that need be considered, and it présents for 
détermination the question: Who is the "insured" under the alléga- 
tions of the pétition and the terms of the policy? That a bailee, mort- 
gagee, or other lienholder upon property has an insurable interest 
therein is not open to dispute. There was no written application for 
the insurance in question, and the policy does not show who obtained 
or paid for the same, but the pétition allèges, and the demurrer admits, 
that plaintiff had an insurable interest in the property; that défend- 
ant, at plaintiff's request, and on payment by it therefor, made and 
delivered to plaintiff the policy in question. The pétition also al- 
lèges that the policy insures the plaintiff as well as the Inman Manu- 
facturing Company. This, however, is but a légal conclusion, and 
the question as to who is the insured must be determined from the 
contract of insurance. That contract in unmistakable terms insures 
the Inman Manufacturing Company only, and the loss, if any, under 
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the policy, would be the loss of that company and not of the plaintiff, 
though the défendant agrées to pay to plaintiff the amount of such 
loss as its interest may appear. This seems to be directly so held 
in Snell v. Insurance Co., 98 U. S. 85-88, 25 L. Ed. 52, and by Mr. Jus- 
tice Miller in Williams v. Insurance Co. (C. C.) 24 Fed. 625. See, also, 
Thompson v. Phénix Ins. Co., 136 U. S. 287, 10 Sup. Ct. 1019, 34 L. Ed. 
408: Bailey v. Insurance Co. (C. C.) 13 Eed. 250; Abraham v. In- 
surance Co. (C. C.) 40 Fed. 723; Fink v. Queen Ins. Co. (C. C.) 
24 Fed. 318; Esch v. Home Ins. Co., 78 lowa, 340, 43 N. W. 229, 
16 Am. St. Rep. 443 ; Longhurst v. Insurance Co., 19 lowa, 364 ; 
Ayres v. Insurance Co., 17 lowa, 176-191, 85 Am. Dec. 553. 

In Insurance Co. v. Chase, 5 Wall. 509, 18 L. Ed. 524, the policy 
insured Wm. Chase, who was one of the trustées and a créditer of 
the Society that owned the property insured, and he obtained and 
paid for the insurance taking the same in bis own name, with a pro- 
vision that the loss, if any, is payable to Grenville M. Chase, who 
was a créditer of William Chase. Neither the interest of William 
Chase nor of Grenville M. Chase was shown by the policy. It was 
iield that Grenville M. Chase might properly sue to recover for the 
loss, and that oral évidence was properly admissible to show the in- 
terest of William Chase in the property. California Ins. Co. v. 
Union Compress Co., 133 U. S. 387, 10 Sup. Ct. 365, 33 L. Ed. 730, 
and Home Ins. Co. v. Baltimore Warehouse Co., 93 U. S. 527-542, 
23 L. Ed. 868, are to the same effect ; the contract in each case being 
in the name of the plaintiff, who obtained and paid for the insurance. 
Traders' Ins. Co. v. Pacaud, 150 111. 245, 37 N. E. 460, 41 Am. St. 
Rep. 355, Hathaway v. Orient Ins. Co., 134 N. Y. 409, 32 N. E. 
40, 17 L. R. A. 514, and Liverpool, etc., Ins. Co. v. Davis, 56 Neb. 
684, 77 N. W. 66, relied upon by plaintiff, hold that the person to 
whom the loss is payable is. the proper party to sue to recover for 
the loss. But in neither of thèse cases was the question raised as 
to who should furnish the proofs of loss. True, they speak of the per- 
son to whom the loss is made payable as being the insured, though an- 
other is named as such in the policy. But this is said with référence 
to the right of such party to sue for and recover the loss, and in 
this respect they are in harmony with Insurance Co. v. Chase, above. 
If it be said that they hold that the party to whom the loss is pay- 
able is the insured, when another is named as such in the policy, they 
are not in accord with Snell v. Insurance Co., 98 U. S. 85, 25 L. Ed. 
52, and other cases above cited, and must yield in this court to the 
rule announced in that case. 

Section 1742a, Code Supp. lowa 1902, provides, in substance, that 
in furnishing proofs of loss under any contract of insurance for dam- 
age to or loss of Personal property, it shall only be necessary for the 
assured to give notice in writing of the loss to the company issuing such 
■ contract of insurance, accompanied by an aiifidavit stating the facts as to 
how the loss occurred, so far as the same are within bis knowledge, 
and the extent of the loss; any agreement or contract to the contrary 
notwithstanding. This section supersedes the provisions of the 
policy so far as it relates to the proofs of loss. Washburn-H. Coffee 
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Co. V. Merchants' Fire Ins. Co., 110 lowa, 423, 81 N. W. 707, 80 
Am. St. Rep. 311. The furnishing of such proofs is not a condition 
of the insurance, but is a condition précèdent to the right of action 
to recover for the loss, and unless they are waived by the insurer 
the action cannot be maintained until they hâve been furnished. Wash- 
burn-H. Co. v. Merchants' Ins. Co., above; Edgerly v. Farmers' Ins. 
Co., 43 lowa, 587 ; Ruthven v. Insurance Co., 93 lowa, 316, 60 N. W. 
663; Ervay v. Fire Association, 119 lowa, 304, 93 N. W. 290. But 
the furnishing of the proofs, or their waiver by the insurance Com- 
pany, must be alleged in the pétition or it is demurable. Von Ge- 
nechtin v. Ins. Co., 75 lowa, 544, 39 N. W. 881. 

It is alleged in the proofs of loss attached to the pétition that the 
Inman Manufacturing Company is the exclusive owner of the prop- 
erty insured, subject to a lien thereon in favor of the plaintifï, and 
that said Inman Manufacturing Company neglected and refused to 
furnish the proofs of loss, and plaintifï therefore makes the same. 
No doubt there may be grounds that would be a sufficient excuse for 
the failure of the insured to furnish the required proofs of loss. 
Ayres v. Insurance Co., 17 lowa, 176, 85 Am. Dec. 553. But the 
mère allégation, without more, that the insured neglects and refuses 
to furnish proofs, cannot be held a sufficient excuse for not furnish- 
ing them. The pétition shows upon its face that the proofs were not 
furnished by the insured named in this policy, and there is no allé- 
gation that défendant by any act or conduct upon its part has waived 
such proofs. 

The conclusion therefore is that as the pétition now stands the 
demurrer must be sustained. The plaintifï may amend its pétition 
or stand thereon, as it may elect, within 30 days. 

It is ordered accordingly. 
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DETTERING V. NORDSTROM. 

(Circuit Court of Appeals, Ninth Circuit. June 20, 1906.) 

No. 1,247. 

1. JUDGMESTT — CONCLUSIVEKESS — ReS JUDICATA. 

Plaintiff sued for an accouuting of minerai derived from a niining 
elaim in vvlncli lie claimed an interest, and when défendant answered, 
denying plaintiff's title, plaintiff instituted an action at law to oI>tain 
an adjudication of the title, also claiming damages for the alleged 
wrongful withliolding of the possession of plaintiff's interest in the claim. 
During the trial plaintiff elected to waive the damages, whieh was al- 
lowed 0%'er defendant's objection, and judgnient rendered in favor of 
plaintiff for his interest in the claim. Bold, that such judgment did 
not estop plaintiff in the suit for an accounting to recover the value of 
'his interest in the ore extracted from the claim; his action in waiving 
damages being merely a withdrawal of that issue in the suit at law and 
an élection to try the question in the suit for accounting. 

[Ed. Note.— For cases in point, see vol. 30, Cent. Dig. Judgment, § 
12G2.] 

2. Tenanct in CoiÏMON — Mines — Accounting. 

The right of a co-tenant to crédit for the reasonable expense incurred 
lu taking out the gold from a mining claim, as against his co-tenant, 
was not affeeted by his inéquitable conduet in denying his co-teuant's 
title, in violating his paroi agreoment to carry on no mining on the prop- 
erty, in refusing to account, or in making a false statemeiit in his answer 
in a suit for an accounting that the profits over and above expenses were 
but $5,000. 

[Ed. Note. — For cases in point, see vol. 45, Cent Dig. Tenancy In 
Conimon, § 97.] 

3. Same. 

Where, in an action for an accounting of a co-tenant's interest in a 
mining claim. défendant ofïered no proof of the reasonable expenses of 
extracting the gold dust, the court properly allowed a co-tenant, who was 
the owner of a one-fourth interest in the mine, one-fourth of the gross 
output thereof. 

4. Same — Evidence. 

In a suit for an accounting of a co-tenant's interest in gold dust ex- 
tracted from a mine, évidence that the terms of a lease executed betvi'een 
défendant and certain miners who worked the mine were fair and rea- 
sonable, and in accordance with the custom of the country at that 
time for claims of the character of those in question, including a pay- 
ment thereunder of the sum of $2,000, was inadmissible. 

5. Pleading — Offset — Evidence. 

Where, in a suit for an accounting, the bill involved mutual accounts, 
défendant, without pleading, was entitl«d to prove the items constitutiug 
his offsets and expenses, provided they were directly connected with the 
matters alleged in the bill. 

[Ed. Note. — For cases in point, see vol. 39, Cent. Dig. Pleading, § 1296.] 

6. Same. 

Where a bill by a co-tenant of a mining elaim for an accounting was 
limited to the output of the mine and the expenses incurred in mining, 
défendant, without pleading, was not entitled to offset expenses incurred 
by him in surveying the elaim and expenses of litigation over the loca- 
tion of the Unes of the claim. 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska. 
148 F.— 6 
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The appeal In this case Is taken from a decree rendered In a suit wbich wa» 
commenced by the appellee against the appellant ou September 21, 1903, for 
an accounting of the gold mlned by the latter from a placer mining claim 
situated in the Nome district iu Alaska. ïhe complaint alleged tbat the ap- 
pellee owned an undivided oue-fourth and the appellant an undivided three- 
fourths of the mining claim ; that from May or June, 1902, up to the time of 
the commencement of the suit, the appellant had taken from the claim more 
than $100,000 in gold; that the appellee had demanded of bim a statement 
and accounting of said workiug and mining, and had demanded tbat he pay 
the appellee one-fourth of the gold and gold dust extracted from said claim, 
less the reasonable expense of extracting the same ; that the appellant refused 
to account; and that the amount of the gold dust extracted Irom said mine 
by the appellant was largely in excess of the expense of mining. The 
appellee prayed for judgment against the appellant that he account for the 
gold dust so extracted by him, less the reasonable expense of woi'king and se- 
euring the same. The appellant in his answer admitted that he had ex- 
tracted $30,000 from the claim, but denied that the net amount derived by 
bim after deducting expenses of mining amounted to more than $5,000. He 
denied the title of the appellee to any interest in the claim. The case was 
tried before the court. The appellee introduced in évidence a deed from the 
appellant to him, of date Mareh 5, 1901, conveying to him a one-fourth inter- 
est in the claim. He also introduced in évidence the judgment roU in an 
action at law in which he recovered judgment against the appellant for the 
possession of his undivided one-fourth interest of the mining claim. That 
action was commenced October 3, 1903, subsequently to the commencement 
of the présent suit. By the complaint in that action damages were clalmed 
in the sum of $25,000 for the alleged wrongful withholding of the possession 
of the appeliee's interest in tbe claim. Said claim of damages was based upon 
the alleged extraction from the claim by the appellant of $100,000 in gold 
dust during the same period for which the accounting is demanded in the 
présent suit. It appears from the judgment roU tbat on the trial of that 
action the claim for damages was withdrawn by the appellee. The entry 
jn the minutes of the court is as foUows : "This case came on for trial before 
the court and a jury. Counsel for plaintifC then waived ail damages against 
défendants, which waiver was resisted by counsel for défendant and allowed 
by the court." 

At the trial of the présent case the appellee relied on the admission of the 
answer and introduced no évidence as to quantity of gold extracted by the ap- 
jiellant or expenses incurred by him in so doing. When the appellee had 
rested his case, the appellant moved that tbe suit be dismissed, l>ecause it ap- 
peared from tbe évidence Introduced by tbe appellee that tbe matter upon 
which the suit was founded had been adjudlcated in the action at law and 
that the judgment therein was a bar to the présent suit. The motion was 
denied by the court. Testimony was then introduced by the appellant which 
showed substantially as follows: That on May 26, 1902, the appellant made 
a written lay or lease of the mining claini to John Léonard and J. D. Reeves, 
by the terms of which the latter were to hâve the first $2,000 taken from the 
mine and the remaining gross proceeds were to be divided one-half to theni 
and one-half to the appellant ; tbat during the period of time mentioned in 
the complaint $30,082 was taken from the claim by the laymen, of vi'hich they 
reeeived $16,041 and the appellant $14,041 and that this was the total gross 
amount of gold dust taken from the claim during the period mentioned in 
the complaint. The court made flndings of fact substantially as follows: 
That the appellee was the owner of an undivided one-fourth interest in the 
placer mining claim ; that during the period mentioned in the complaint the 
appellant extracted from the mine $30,000 and appropriated the whole 
thereof to his own use; that prior to tlie commencement of the suit the ap- 
pellee demanded that the appellant account and pay to bim one-fourth of tbe 
amount of the gold dust extracted from said claim less the reasonable cost of 
extracting the same; that the appellant refused to render any account or to 
pay to the appellee any surh whatever. As conclusions of law the court found 
that the appellant and appellee were since Mareh 5, 1901, tenants in common 
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of saîd placer mining daim, and that the appellee was entitled to Judsment 
against the appellant for one-fourth of the sum of $30,000, less the sum of 
S>80 expended by the appellant in shipping a part of the gold dust to Seattle. 
to wit, the sum of $7,480, with interest thereon at 8 per cent, per annum since 
September 21, 1903, and costs. 

Ira D. Orton, J. K. Wood, and Campbell, Matson & Campbell, for 
appellant. 
James E. Fenton, Albert H. Elliot, and O. D. Cochran, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is earnestly insisted that the court erred in denying the motion 
of the appellant, made at the close of the appellee's testimony, to dis- 
miss the suit on the ground that the matter involved therein had been 
adjudicated in the action at law in which the appellee had waived his 
claim for damages. We find no merit in the contention. The ap- 
pellee had brought the présent suit for an accounting. When the 
appellant answered, denying his title, he found it necessary to insti- 
tute the action at law to obtain an adjudication of his title. When 
that action came on for trial he chose to withdraw from the issues 
therein his demand for damages, preferring to litigate the same in 
the présent suit which was then pending. Although the language 
of counsel for the appellee was that the latter then waived ail damages 
against the appellant, it was not intended to be a waiver of the damages 
and was not so understood by the appellant. This is made clear 
by the fact that the appellant resisted the waiver of the damages, he 
evidently preferring to try the question of the damages in that action 
rather than in the suit in equity. The action of the appellee can rea- 
sonably be construed only as an élection to try the question of his 
damages in the équitable suit wherein an accounting could be had. 
It was intended to be and was a voluntary withdrawal of that portion 
of his complaint from considération in that case. 

The appellant contends that he had the right to work the mine and 
was not a trespasser in so doing, and that in the absence of alléga- 
tion and proof of ouster of the appellee the court erred in allowing 
the latter one-fourth of the gross amount taken from the mine. It is 
clear from the record that the trial court did not rule that the appellee 
was entitled to one-fourth of the gross output of the mine. The com- 
plaint did not so pray, nor did the court so ad judge. From the bill 
of exceptions it appears that the court said to the appellant's counsel: 

"We will adopt the rule that you are accountable for the money value 
were the ground in place, with the ore in place, less the reasonable expansés 
of extracting the same." 

The appellee had admitted in his complaint that the appellant should 
be allowed "the reasonable amount for working and securing said 
gold and gold dust." The appellant had answered, admitting the ex- 
traction of $30,000 from the mine, but denying that the amount taken 
out was in excess of the expenses of mining, except in the sum of 
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about $5,000. There was nothing in the pleadin^s nor in the ruling 
of the court to prevent the appellant from introducing proof of the 
reasonable expense of taking ont the gold dust and obtaining 
crédit therefor. His riglit to crédit for such expansés was not afïected 
by his inéquitable conduct in denying his co-tenant's title, in violating 
his paroi agreement with the appellee to carry on no mining on the 
property, in refusing to account, or in making the false averraent in 
his answer that the profits over and above expenses were but $5,000. 
The reason why the court allowed the appellee one-fourth of the 
gross output of the mine is found in the fact that the appellant offered 
no proof of the reasonable expenses of extracting the gold dust. The 
only testimony he oiïered in that respect was that of witnesses to 
prove that the terms of the lease executed between Léonard and 
Reeves and the appellant were fair and reasonable and in accordance 
with the custom of the country at that time for claims of that char- 
acter, including the payment of the sum of $2,000. 

Error is assigned to the exclusion of such testimony, but we think 
it was properly excluded. It was not compétent to prove the reason- 
ableness of the bargain madeby the appellant with his lessees. Neither 
the existence of the lease nor its terms had been pleaded by the ap- 
pellant. It is true that an answer in a suit for accounting does not 
hâve the same scope as an answer in ordinary cases, and that under 
a bill for an accounting involving mutual accounts, the défendant has 
nothing to plead in order to hâve the advantage of the items con- 
stituting his ofïsets and expenses directly connected with the matters 
alleged in the bill. Goldthwait v. Day, 149 Mass. 185, 21 N. E. 359 ; 
Wyatt V. Sweet, 48 Mich. 539, 12 N..W. 692, 13 N. W. 525; Arm- 
strong V. Chemical National Bank (C. C.) 37 Fed. 466. The appellee 
demanded judgment for one-fourth of the gross amount taken from 
the mine less the expense of mining. The appellant, notwithstanding 
that he had set up no items of expense was entitled to prove the rea- 
sonable expenses of mining and thereby to reduce the amount pay- 
able to the appellee. The appellant relies upon Fulmer's Appeal, 128 
Pa. 24, 18 Atl. 493, 15 Am. St. Rep. 662, in which it was held, in the 
case of a slate quarry uncovered and fully developed with machinery 
and appliances at hand, that the compensation to the plaintiff was to 
be measured by the fair market value of the slate in place, which was 
the royalty or slate-leave for the privilège of removing and manu- 
facturing the slate, in view of ail the spécial circumstances. But the 
court said : 

"Where tlie minerai land has never been developed and no mines or quar- 
ries hâve been opened, the fair market value of the minerai in place which 
would be the value of the privilège of removing it in view of ail its spécial 
circumstances would represent the true measure of compensation to the 
owuer." 

The circumstances so alluded to in that case were the fact that 
the mine was in the région of numerous other slate quarries, that there 
was proof of a generally established rate of royalty for mining the 
same, and the slate itself had no fixed market value. The court in 
that case, however, expressly approved the doctrine of the case of 
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Coleman's Appeal, 62 Pa. 252, in which Mr. Justice Sharswood ruled 
that the value of iron ore to be accounted for was its value at the pit's 
mouth after deducting the cost of mining, but distinguished that case 
from the case under considération by saying that the whole tendency 
of the opinion in Coleman's Appeal was to show that there was no 
substantial différence between the value of the ore in place and its 
value at the pit's mouth, except the mère cost of digging and removing 
it from the one place to the other, and that this, "added to the fact 
that there never had been any sales of ore-leave at the Cornwall banks, 
and no proof of the opinions of experts as to what such ore-leave 
was worth, impelled the adoption of the principle upon which the value 
of the ore-leave was determined." Those remarks are applicable 
to the présent case. There is no évidence in the record that there 
was any fixed royalty for mining placer claims in the région in which 
the mine in question was situated. The oiïer was to prove by experts 
that the lease was reasonable. It may be said to be of common knowl- 
edge that in Alaska no two placer mines contain the same amount of 
gold dust, and that it can never be certainly known what will be found 
beneath the surface of any claim. It may be true, in accordance 
with the ofîer of proof, that men could be found to undertake the de- 
velopment of placer claims in that gênerai région upon such terms 
as the appellant made with his lessees ; that is, upon allowing them 
the fîrst $2,000 extracted from the mine and one-half of the gros'^ 
amount thereafter taken. Such a venture necessarily is one in which 
the laymen take chances. If they fail to find gold in sufficient quantity 
to pay for mining, they can abandon the lease. If they find a rich 
mine, they hâve the opportunity to make large profits. The appellee 
could not be bound by such a lease made by his co-tenant to another. 
The appellant had no right to waste the substance of the mine. He 
had the right to operate the mine, but with it went the obligation to 
account for the output less the reasonable expenses of mining and to 
prove that expense the burden was upon him. Thatcher v. Hayes, 54 
Mich. 184, 19 N. W. 946; Purdy v. Rutter, 3 W. Va. 262. 

It is urged that the court erred in excluding évidence ofïered by the 
appellant of expenses incurred by him in 1893 in surveying the claim 
and expenses incurred in litigation over the location of lines of the 
claim. Thèse items might hâve been proper offsets, if they had been 
pleaded in the answer. In the absence of an answer setting up such 
items, the accounting was necessarily confined to the matter presented 
by the bill. The accounting which was prayed for was not a gênerai 
accounting. It related only to the output of the mine and the ex- 
pense incurred in mining. It could not, under the pleadings, extend 
to matters not connected therewith. Armstrong v. Chemical National 
Bank (C. C.) 37 Fed. 466; Purdy v. Rutter, 3 W. Va. 263. 

We find no error for which the decree should be reversed. It is 
accordingly afifirmed. 
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McKAY et al. v. NEUSSLER. 

(Circuit Court of Appeals, Nintli Circuit, June 20, 1906.) 

Ko. 1,229. 

1. Mines akd Mia'ebals — Claims — Assessment Woee — Instructions. 

Wliere, in ejectment for au undivided fourtli of a mining claim, dé- 
fendant elaimed a forfeiture beeause of plaintlft's failure to pay lier 
share of certain assessment work done on the property, liut the only évi- 
dence of such work was defendant's testimony that lie weiit on the claiui 
and did what he considered $100 worth of work, and tliat lie worked 10 
days, and estimated the value at $10 a day, it was not error for the 
court to refuse to charge that, in determining the amount of work done 
on the claim, the test was as to the reasonable value of the work, and 
not what was paid for it, or what the contract priée was. 

2. Same — BoNA FiDES — Question fob Jury. 

Where défendant claimed a forfeiture of plaintiff's interest in a min- 
ing claim beeause of plaintifC's failure to pay her proportion of certain 
assessment work alleged to hâve been performed by défendant, whether 
défendant made a bona fide attempt to comply wlth the law in order 
to obtain a forfaiture of plaintifC's Interest was not proper for the con- 
sidération of the jury. 

3. Weit or Error— Allowance of Writ— Suersedeas— Eîpfect. 

By the allowance of a writ of error and the approval of a supersedeas, 
the trial court lost juricdiction to correct an error in the judgment ap- 
parent on the face of the record. 

[Ed. Note. — For cases in point, see vol. H, Cent. Dig. Appeal and Error, 
|§ 2803-2805 ; vol. 2, Cent. Dig. Appeal and Error, § 2201.] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

A. J. Bruner, J. C. Campbell, W. H. Metson, F. C. Draw, and 
Ira D. Orton, for plaintifïs in error. 

J. F. Sullivan, M. I. Sullivan, and Théo. J. Roche, for défendant in 
error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge. The défendant in error brought eject- 
ment to recover possession of an undivided one-fourth interest in 
a placer mining claim known as "Bench Claim No. 6 on Anvil 
Creek" in Alaska. It was admitted that she had formerly owned 
such interest, but it v/as alleged in défense of the action that her 
co-owner, D. W. McKay had in the year 1901 performed upon the 
claim assessment work of the value of $100 and had served on her 
a demand for the payment of her proportionate share thereof and a 
notice of the forfeiture of her interest, and had thus acquired the 
same. The issues presented for trial were whether assessment work 
of that value had been done by said McKay in 1901 and whether the 
requisite notice of contribution had been served upon the défendant 
in error as required by the statute. Upon thèse issues the évidence 
was conflicting. The jury found for the défendant in error. 
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It is contended that the trial court erred in refusing to give the 
jury the following instruction, which was requested by the plaintiffs 
in error: 

"With référence to the amount of labor required, yoii are iiistructed tbat 
tlie law requiros .$300 worth o£ work ; aiicl in determinlng the amount of 
work done upon a chiim for the puriiose o( rei)resentation, the test is as to 
the reasonable vahie of said work, not what was pald for it, or what the con- 
tract prioe was. But it dépends entirely upon whether or not said work was 
reasonably worth the suni of $100. It is not the value of the claim, with 
or without the labor, uor the intrinsic value of the labor to the claim, but 
whether or not. under ail the circumstances whicli surrouud the particular 
lo<!ality where the mine was situated at the tinie the labor was ])erformed, 
the labor which ^^'as performed was reasonably of the value or would reason- 
ably hâve cost $100." 

The instruction so refused might undoubtedly hâve been proper 
if the évidence had been such as to render it appropriate. It was not 
applicable to the case made in the court below, for the reason that 
there was no évidence whatever that money was paid for the assess- 
ment work alleged to hâve been done by McKay or that a contract 
was made by him for the performance of the same. McKay's tes- 
timony was that he went on the claim and did thereon what he 
considered SlOO worth of work ; that he worked 10 days, and esti- 
mated the value of his work at $10 per day. On his cross-examina- 
tion he admitted that he did not know what the prevailing wages 
were at that time and place for that kind of work. The plaintiffs 
in error offered no other testimony on that subject. In rebuttal 
thereof two witnesses testified, on behalf of the défendant in error, 
that the usual wages paid at that time and place for men to do such 
work was $3.50 per day and board and that the expense of board 
was not to exceed $1.50 per day. This condition of the évidence on 
the subject of the value of the work made applicable to the case 
the instruction which was given by the court on the subject; but 
there was nothing in it calling for that portion of the instruction 
asked for as to money paid or contract priée, and we find no error 
in the refusai of the instruction in the form in which it was proffered. 

It is said that the court erred in refusing the following instruc 
tion: 

"The actual value of the work is the true test whether the law has been 
complied with ; but, where the testimony is eoiiflicting as to the value, it is 
proper for the jury to consider whether there has been a bona flde attempt 
to comply with the law" 

— and in refusing another instruction in which the court was a-sked 
to instruct the jury that, if said D. W. McKay made a bona fide 
attempt to comply with the law, they should take that fact, if it were 
a fact, into considération. To this it is sufficient to say that the 
bona fides of the attempt of an owner to comply with the law in 
order to obtain a forfeiture of his co-owner's interest has no part in 
the questions to be considered by the jury in aid of the proof that he 
did the requisite assessment work or otherwise. The law does not 
favor forfeiture. It is true that it has been held, in cases where it 
has been sought to establish a relocation of a mining claim, that the 
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bona fides of the prior locator might be taken into considération in 
determining whether he had donc the necessary assessment work to 
retain his claim. But this was held on the ground that courts are 
reluctant to enforce a forfeiture and will not do so, except upon clear 
and convincing proof of the failure of the former owner to perform 
the amount of labor required by law. Hammer v, Garfield Mining 
Co., 130 U. S. 291, 301, 9 Sup. Ct. 548, 32 L. Ed. 964, Emerson 
V. McWhirter, 133 Cal. 510, 65 Pac. 1036; Callahan v. James, 141 
Cal. 291, 74 Pac. 853 ; Quimby v. Boyd, 8 Colo. 194, 6 Pac. 462. 

It is contended that the court erred in adjudging the défendant in 
error to be the owner of one-half of the mining claim described in the 
complaint, instead of one-fourth, as claimed by her in her complaint 
and as found by the verdict. The entry of the judgment, in view of 
the pleadings and the verdict was evidently a clérical error. No 
efïort was made to correct it in the court below. So far as the record 
goes, it was first suggested by the assignments of error filed at the 
time when the writ of error was sued out. By the allowance of 
the writ and the approval of the supersedeas, the court below lost 
jurisdiction to correct the error, and the défendant in error had 
thereafter no opportunity to suggest its correction in that court. The 
judgment of the court below should be modified, so as to adjudge 
the défendant in error to be the owner of a one-fourth interest in 
the premises described in the complaint. This will be ordered with- 
out costs to the plaintiffs in error. 

The cause is remanded to the court below, with instructions to 
correct the judgment as above indicated. In other respects the judg- 
ment is affirmed. 
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SMITH V. MEANS. 

(Circuit Court of Appeals, Seventh Circuit. October 2, 1906.) 

No. 1,194. 

1. Ba-nkruptcy— Mode or Review— Adverse Claim to Pboperty. 

A proceeding, on a pétition flied by an adverse claimant to reeover prop- 
erty from a trustée in banlcruptcy, is not a proceeding in bankruptcy, but 
a "controversv arlsing in banlcruptev proeeedings," and is reviewable by 
appeal under Banljr. Act July 1, 1808, c. 541, § 24a, 30 Stat. 553 LU. S. 
Comp. St. 1901, p. 3432J. 

2. Same— Evidence Considered. 

A flnding against an adverse claimant of property in possession o( a 
trustée in l)ankruptcy, made by a référée wlio heard the witnesses and 
affirmed by tlie District Court, held sustained by the évidence. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of IlHnois. 

Appellant filed his pétition alleging that he was the owner and en- 
titled to the possession of a certain steam shovel, which prior to the 
adjudication had been in the possession of the bankrupt and was since 
held by the trustée, and praying that the trustée be ordered to surren- 
der possession. The findings of the spécial master, adverse to peti- 
tioner, were approved by the court. Appellee has filed a motion to 
dismiss the appeal. 

F. L. Salisbury, for appellant. 

Edwin Terwilliger, Jr., and E. C. Ferguson, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. 1. The motion to dismiss is predicated 
on the assumption that this is a "proceeding in bankruptcy" and re- 
viewable only under section 24b or 25a. Act July 1, 1898, c. 541, 
30 Stat. 553 [U. S. Comp. St. 1901, p. 3432]. On the contrary, it 
is a "controversv arising in bankruptcy proeeedings," and the appeal 
was properly taken under section 24a. In re Friend, 134 Fed. 778, 
67 C. C. A. 500. 

2. The steam shovel was originally purchased from the makers by 
Bracey, Howard & Co., was in use by the partnership in construction 
work in Ohio, and with other construction appliances was under chat- 
tel mortgage to appellant. Later the bankrupt corporation was or- 
ganized and succeeded to the property riglits of the partnership. The 
corporation, desiring to take into Indiana the appliances which at that 
time were covered by a writ of attachment also, secured the dismis- 
sal of the attachment and the release of the mortgage, and the prop- 
erty was removed into Indiana and there used by the corporation. 
So much is established beyond question by the pleadings and proofs. 
The claim on behalf of appellant is that, when he relcased the mort- 
gage, the shovel and some other items were sold and dclivered to him, 
an agreed amount credited on the debt, and other security given for 
the balance. The master found that in fact neither the title to nor 
possession of the shovel was transferred to appellant. The question 
is whetlier the report of the master, on which the decree appealed from 
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is based, is sustained by the state of the évidence. The master was în 
the best position to judge of the weight and credibiUty of the testi- 
mony, which was given orally before him, and his finding, approved 
by the District Court, should not be disturbed by ns, unless it appears 
that an obvions mistake was made in the considération of the évidence. 
Crawford v. Neal, 144 U. S. 585, 12 Sup. Ct. 759, 30 L. Ed. 552. Ap- 
pellant had the burden of proving title and right of possession. Bra- 
cey, président of the bankrupt, was the only witness respecting the al- 
leged arrangement with appellant. His testiniony, taken with ail in- 
ferences most strongly in favor of appellant, was to the efïect that at 
Aurora, 111., appellant's home, lie gave appellant new security for the 
part of the debt that was not canceled by the transfer of property 
at agreed values ; that, for the price then paid by the cancellation of 
so much of the debt, he (for his company) orally transferred the title 
to the shovel and other items to appellant; that appellant sent an 
agent to Ohio to invoice the property .and take possession thereof 
(which, inferentially, was donc); that appellant leased the shovel to 
witness's company; that appellant through an agent put a sign on the 
shovel "Leased from C. H. Smith"; and that the company's sub- 
séquent possession was as lessee. But in other parts of Bracey's ex- 
amination, and in the testimony of other witnesses, there was ample 
basis for finding that Bracey was not in Ohio at the time of the alleged 
delivery of possession, that no agent of appellant came and took pos- 
session, that the bankrupt had côntinuous possession and control of 
the shovel, and that the sign was put on, if at ail, so that appellant 
might claim the shovel in case attachments were issued. Testimony 
of the vice président, the secretary, and a director of the bankrupt 
that they knew nothing of the alleged sale, and that the shovel was 
listed with other property as a basis for crédit, had to be put in the 
master's balance against the president's statement that there was a 
sale. Conflicts among appellant's witnesses as to the wording, size, and 
materials of the sign, together with the testimony of appellee's witness- 
es that in Indiana there was neither a sign nor traces thereof on the 
shovel, raised the question whether there had been a sign even while 
the shovel was being taken out of Ohio. 

Complaint is made of the admission of Bracey's déclarations out of 
court, without the proper foundation being laid therefor. The mas- 
ter's finding shows that it was not based at ail upon this testimony, and 
the court in considering the exceptions is presumed to hâve acted only 
upon the compétent évidence. 

The decree is affirmed. 
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KBASBEY & MATTISON CO. v. AIMKRICAN MAGNESIA & COVERING CO. 

(Circuit Court, E. D. Pennsylvania. August 27, lOOG.) 

No. 30. 

Appeai^— Détermination— Mandate of Appellate Court— Compliance— 
Patents — Decree in Suit for Infbingement. 

Where a decree of tlie Circuit Court adjudging the Invalidity of a 
patent in a suit for its infringemeut liais been reversed by the appellate 
court, and the case remanded with express direction to enter a decree 
"declaring the validity of the patent, and adjudging that claim 1 of 
said patent has been infringed by the défendant," the Circuit Court bas 
no discrétion to vary from such mandate by adjudging only that claim 
1 of the patent is valid and infringed. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and Error, 
I 4G68.] 

On Motion to Settle Interlocutory Decree. 
See 137 Fed. 602. 

Edward K. Jones, for complainant. 

H. S. MacKaye and Kenyon & Kenyon, for respondent. 

J. B. McPHERSON, District Judge. I do not feel at liberty to dis- 
regard the express direction contained in the mandate of the Court 
of Appeals ; and, in accordance with that direction, the decree must, 
therefore, déclare that the patent is vaHd, and that claim 1 has been 
infringed. Merely to decree now (as the défendant proposes) that 
the patent is valid so far as claim 1 is concerned would be to modify 
the decree and mandate of the Court of Appeals in an important 
respect, with regard to which I do not think that I hâve any discré- 
tion. 

So, aiso, concerning the costs in the Circuit Court. It is true that 
the décision of the Court of Appeals is particularly directed to claim 
1 of the patent, and that the language of that court in référence to 
claims 3 and 5 may perhaps, in strictness, be regarded as dictum. 
But, even thus regarded, it is certainly indicative of the appellate 
court's opinion concerning the validity of thèse two claims and their 
infringement by the défendant, and cannot fail to hâve a strong in- 
fluence upon the discrétion of the Circuit Court when it cornes to be 
exercised upon the apportionment of the costs that hâve accrued be- 
low. I hold, therefore, that the complainant is entitled to recover full 
costs in the Circuit Court, and to recover them now, after proper 
taxation by the clerk. Costs hereafter accruing will be dealt with in 
the final decree. 

A master will be àppointed in a short time to take the usual ac- 
count. 
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FOSTER HOSB SUPPORTER CO. T. COHEN. 

(Circuit Court, S. D. Kew Yorli. July IG, lOOC.) 

Patents — Imfkingement — Hose Supporter. 

Tlic Youiig patent, No. 6r!8.-">40, for a coinbineil abdominal pad and hose 
suiM'orter. held net anticipatcd, valid, and iul'riiiged, ou motion for pre- 
liniiiiary iujunction. 

In Equity. On motion for preliminary injunction. 

Phillip, Sawyer, Rice & Kennedy, for complainant. 
Herbert Knight, for défendant. 

THOMAS, District Judge. The existing décision of this court and 
the Circuit Court of Appeals fix complainant's patent No. 638,540 in 
the art to which it belongs. Tlie defendant's device clearly infringes, 
and it is not thought tliat defendant's new référence, Woolfolk & Ney 
No. Ô73,4C5, shows such anticipation, as to require modification of the 
former décision respecting the Young patent. 

The motion for an injunction is granted. 



In re LLOYD et al. 
(District Court, E. D. Wisconsin. May 20, 190G.) 

BANKRT7PTCY ELECTION OF TRUSTEE RlGHT TO VOTE ClAIMS. 

Tliti giving out Of a list of creditors by a bankrupt to attorneys, before 
tlie fliing of lii? scbedule, is a practice to l)e t-evorely condemnod, and no 
attorney sliould be permitted to vote any daim in the élection of a 
trustée which bas corne to him through the instriimentality of the bank- 
rupt; bvit the fact that he so receivcd claims is not suthcient ground 
for excluding his vote on claims which came to him unsolicited. 

In Bankruptcy. On review of décision of référée. 

■J'his is a review of the action of Charles H. Forward, référée, lu couflrming 
the appointment of the trustée. It appears hy the return that on the 2Gth day 
of March, 190G, the first meeting of creditors was held. Fifty-flve claims had 
been proven, amouuting in the aggregate to $2,079.45. Messrs. Boucla & Hilton 
had powers of attorney to represent 4-0 of such claims, aggregating $l,590.i!0 ; 
Messrs. Williams & Williams, 11 claims, $21G.G1 ; and C. H. Slocomb, E,sq., 1 
elaim for $95.86. Before any vote was taken for trustée, Messrs. AVilliams & 
Williams, representing certain creditors, made the foUowing objection: "Wil- 
liams &; AVilIiams, attorneys, representing 11 creditors, whose claims amount to 
about $216, for and in behalf of said creditors, object to George Hilton, John Klu- 
win and William Bouck voting the claims flled by them, and for which they hâve 
proxies on behalf of certain creditors, for the reason that said parties bave 
acted in conjunction with W. E. Hurlburt, attorney for the bankrupts, iu 
securing a large portion of the claims represonted by them ; that said attorney 
for the bankrupts has persoually soIirHed a large number of the claims rep- 
resented by said parties on behalf of himself ; that the proofs which were 
sent by said attorney for the bankrupts were sent upon hlanlis furnisbed by 
said Bouck & Hilton, with power of attorney runnlng directly to them. Upon 
information and belief said attorney for tiie bankrupts furnisbed Boucle & 
Hilton a list of the creditors of said bankrupt prior to the flling of the same ; 
that a large number of the claims flled by said Bouck & Hilton were made 
and acknowledged before the bankrupts' attorney, on blanks some of which 
had the printed form of Bouck & Hilton in the power of attorney, etc.; that 
we verily beiieve that the allowance of Bouck & Hilton to vote said claims 
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will be to tbe détriment of the unseeured oreditors." Thereupon a hearing 
was had upon such objection. Tbe testimouy of WI. E. Hurlburt and George 
Hilton was tal^en. Tbereupon the référée found that said Bouok & Hilton 
vvere not entitled to vote any of such elaiuis turned over to thein by W. E. 
Hurlburt, attorney for the bankrupts, but that said Bouck & Hilton were en- 
titled to vote 13 claims, aggregating S451.54, tbat were not obnoxious to the 
objection. Upon the vote l'or trustée, (.'. U. Sloconib, represeuting 1 claim, 
voted for J. S. Sbelp ; Williams & Williams, represeuting claims, voted for 
B. J. Daly; Bouck & Hilton voted their l.H claims for J. S. Sbelp. Objection 
was then made to the confirmation of t'ie appointment of trustée by the 
référée, by reason of the tacts set forth in the objections of Williams & 
Williams. The référée overruled the objections and confi'7ued the appoint- 
ment of J. S. Sbelp as trustée. 

Williams & Williams, for opposing creditors. 
Bouck & Hilton, for trustée. 

QUARLES, District Judge. It appeared in évidence that it has 
been customary for bankrupts to furnish lists of creditors to some 
certain lawyer before the schedules are filed. The référée, in his 
opinion, denounces this practice as reprehensible. I fully concur in 
that opinion. By applying to the bankruptcy court, the bankrupt 
voluntarily surrenders ail control over his estate, and the same passes 
to the officers of the law, under the act. Any effort on his part to 
control the sélection of a trustée, or to shape any of the proceedings 
of the court, must be resented and rebuked. It is a pernicious inter- 
meddling which cannot be too strongly condemned. Référées should 
be vigilant to detect, and take ail lawful means to prevent, any such 
interférence by the bankrupt in court proceedings. No attorney 
should be permitted to vote any claim that has come to him through 
the instrumentality of the bankrupt. The following cases hâve dealt 
with this question : In re McGill, 5 x'Vm. Bankr. Rep. 155, 106 Fed. 
57, 45 C. C. A. 218; In ré Henschel, 5 Am. Bankr. Rep. 25; In re 
Wooten (D. C.) 118 Fed. 670; In re Lewensohn (D. C.) 98 Fed- 
576. It is not professional, but is not unlawful, for lawyers to solicit 
claims. The ethics and best thought of the profession are opposed 
to any solicitation of business. But there is no doubt that the practice 
is common, and perhaps more prévalent in bankruptcy than in other 
departments. The habit is not to be comraended, but matters of 
taste or étiquette must be left largely to the good sensé of the in- 
dividual attorney. In re Law, 13 Am. Bankr. Rep. 650. 

If it appears that any disclosure of the contents of the schedules 
has been made before the same are filed, the presumption arises that 
the bankrupt is seeking thereby to accomplish some ulterior purpose, 
and any claims secured through such illicit practice should not be al- 
lowed any part in the sélection of a trvistee. It must be rcmembered, 
however, that, by the terms of the act, the creditors are empowered 
to sélect a trustée. It is a serions matter to disfranchise creditors and 
deprive them of rights expressly conferred by the bankruptcy act. 
I do not think the référée had power to disqualify the 13 creditors 
who appear to hâve employed Bouck & Hilton in the regular way, 
and who had no concern with the bankrupts in the matter, simply 
because Bouck & Hilton had received certain other claims through 
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the instrumental ity of the bankrupt. This wotild in effect be to punish 
creditors who were innocent in the premises. In re Blue Ridge Pack- 
ing Co., 11 Am. Bankr. Rep. 36, 125 Fed. 619. 

I think the référée could not hâve done more or less than he did. 
It apijears that the gentleman who was selected as trustée is entirely 
compétent and a man of integrity, and the référée certifies that no in- 
jury will accrue to the creditors by reason of his sélection. If, in 
the administration of his office, it should appear that he was guilty 
of undue partiality to the bankrupts, he may be removed from office 
upon a proper showing. 

For thèse reason s the ruling of the référée is afïirmed. 



THE MARTHA E. WALLACE. 

DUNNING et al. y. BUCKALOO et al. 
(District C!ourt, S. D. New York. June 5, 1906.) 

COIXISION SCHOONEES CHOSSING AT SeA — NEGIJGENT LoOKOUT. 

A collision at sea in the night between the schooners Reiche and Wal- 
lace, which approached eacli nearly head on but on slightly crossing 
courses, held, on conflicting évidence, due soIel,y to the fault of the 
Reiche, which was sailing free, and therefore bound to keep out of the 
way, and held the burden o( proof, on the ground that she faiied to see 
the lights of the Wallace until just before the collision, when the vessels 
were not more than a cable's length apart and then starboarded her 
helm, although the Wallace was showing her red light, when, the night 
being clear and the sea smooth, she should bave seen the lights some 20 
minutes before and observed theni from that time. The Wallace held 
not in fault for not showing a flare-up, as permitted but not requlred, 
by article 12 of the international navigation rules (Act Aug. 19, 1890, c. 
802, 26 Stat. 320 et seq. [U. S. Comp. St. 1901, p. 2867]), but showing a 
lantern instead, having the right to suppose that her lights w^ere seen 
until almost the last minute, nor because of a change of course imme- 
diately before the collision. 

In Admiralty. 

Robinson, Biddle & Ward and William S. Montgomery, for Buck- 
aloo and others. 

Wing, Putnam & Burlingham, for Dunning and others, 

ADAMS, District Judge. Thèse are cross-actions to recover the 
damages caused by a collision which occurred between the schooners 
Martha E. Wallace. and Fannie Reiche, about 14 miles to the north- 
ward and eastward of the Winter Quarter Shoal Light, oflf the coast 
of Virginia, on the 23rd day of December, 1905, about 7.40 o'clock 
P. M. The night was dark but clear. A north north-west wind pre- 
vailed, of moderate force. The Wallace was bound from Bruns- 
wick, Georgia, to Nevi' York, with a cargo of lumber, under and on 
deck. The Reiche was bound from Philadelphia to Savannah, Georgia, 
with a cargo of acid phosphate, ail under deck. The Wallace struck 
the Reiche on the starboard side between the main and mizzen rigging, 
causing her to sink within a few minutes. Damages are claimed on 



THE MARTHA E. WALLACE. 95 

her behalf of $26,139.25. The Wallace was also injured by the blow 
to a small extent. Damages are claimed on her behalf of $1,300. 

The Reiche was a three masted schooner, 146 feet long and of 
440 tons net register. She was making between 4 and 5 knots_ per 
hour. The libel, and the answer in the cross suit of the Reiche, 
allège that for some time before 7.40 P. M. she was approaching 
the neighborhood of the Winter Quarter Shoal, with her régulation 
lights set and burning brightly, carrying ail sail and steering by 
compass S. S. W. with the wind N. N. W., the sea being calm; 
that the night was not foggy but very dark; that the master of the 
Reiche was on watch, having a compétent man at the wheel and a 
compétent lookout stationed on the forecastle head diligently attending 
to his duty; that shortly before 7.40 P. M. a white light was seen 
by the lookout on the starboard bow but immediately afterward it 
disappeared and the schooner held her course ; that a short time there- 
after a red and white light were also seen on the starboard side and 
almost immediately thereafter the loom of the sails of the Wallace 
came into view, as said Wallace swinging to the eastward bore rap- 
idly down on the starboard side of the Reiche; that the master of 
the Reiche immediately ordered her helm put up and the boom 
tackle of her fore and mainsails loosened, but before the latter order 
could be fully obeyed the Wallace struck the Reiche and on the star- 
board side forward of the mizzen rigging, almost at right angles, 
inflicting such damage that the crew of the Reiche had barely time 
to escape with their lives from their own rigging over the bowsprit 
of the Wallace, while the Reiche subsequently sank and became with 
ail her cargo and equipment a total loss. It is further alleged that the 
Wallace was in fault for the collision because (1) she did not hold 
her course, (2) she had no, or no sufficient lights, (3) she, when 
approaching the Reiche, exhibited an illégal and unauthorized light, 
to wit, a white light, (4) she maintained no, or no proper, lookout. 

The Wallace was a 4 masted schooner 201 feet long and of 1007 
tons net register. She had ail her sails set and was making between 
3 and 4 miles an hour. Her answer, and her libel in the cross suit, 
allège that she left Brunswick on November 39th, 1905, fully manned 
and equipped, and on the night of December 23rd, which was clear 
but dark, she was on the port tack, close hauled, heading about N. 
E. with the wind about N. N. W. ; that her régulation lights were 
properly set in the fore rigging, and were burning brightly at ail 
times before the collision ; that she was under easy sail ; that a little 
after 7 o'clock a light was reported on the port bow which appeared 
to be a sailing vessel running free, but yawing so much as at times to 
show the green light, and then at intervais the red light ; that the 
Wallace kept her course as required, but, seeing the approaching ves- 
sel had changed her course showing only a green light very close 
aboard, so that she would not go clear, the master ordered the second 
mate to show a lanteni, under Article 12 of the Régulations to 
Prevent Collisions at Sea, so as to attract the attention of the other 
vessel; that the lantern was promptly waved on the port side of the 
deck of the Wallace, abaft the fore rigging, to warn the people on 
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the other schooner; that the approaching schooner, however, con- 
tinued to starboard her helm, coming directly across the Wallace's 
bow, making a collision unavoidable; that the master of the Wallace 
then ordered the wheel hard down to deaden the vessel's way and 
ease the blow, but before this could be completely executed, the vessels 
came together, the Wallace coming in contact with the other vessel 
between the main and the mizzen rigging, nearly at right angles ; that 
those on the latter vessel then came over the Wallace's bow and re- 
ported that the vessel in collision was the Reiche, which soon disap- 
peared and presumably sank. It is further alleged that the collision 
was due to faults of those on board the Reiche (1) in not keeping 
out of the way of the Wallace, (2) in not keeping a compétent officer 
on deck, (3) in not having a sufficient lookout, or one able to speak 
the language of the ofifîcers and (4) in starboarding the helm, throw- 
ing herself in front of the Wallace, instead of seasonably porting 
her helm. 

The vessels were approaching each other so that the Wallace ex- 
hibited her port side to the Reiche. The latter was yawing so that 
she exhibited first one and then the other of her side lights to the 
Wallace. If the Wallace exhibited her red light to the Reiche it was 
the latter's duty to avoid her, but she contends that at first the 
Wallace's red light was out so that it was not visible to the Reiche, 
and a close approach was made before she knew or could hâve known 
until too late that there was a vessel in her path. The détermination 
of the question also involves one of proper lookout on the Reiche. 
The questions hâve been presented with great skill on both sides. 

The argument for the Reiche may be summarized as foUows : 

There are three reasons why the Wallace should be held solely in 
fault for the collision: (1) because her port light was not properly 
burning, (2) because she changed her course, and (3) because she 
took no timely measures to avert the collision. 

(1) The Wallace's port light was not burning. 

While it is true that ail the witnesses who were on the deck of the 
Wallace say that her lights were burning or vi'ere reported to be 
burning and that they never knew of the port light having gone out 
before the collision, the curions coincidence exists that the light was 
found to be out some hours after the collision and no one seems to 
know what was the cause of its going out. 

The witnesses do not deny, as it might be expected they would, 
that the port light of the Wallace was seen before the collision but 
they say it was a bright light, i. e., that a white light was first seen 
some minutes before the collision and that just before the collision, 
they saw a red and white light and the lookout says that the white 
light vt'as higher than the red. This story of the Reiche's seems to be 
corroborated by the fact that the Wallace admits that a lantern was 
used, especially so when the use of a lantern under circumstances such 
as the Wallace claims the situation presented is an absolute violation 
of the very article of the Rules, taken in connection with Article 1 
of the Rules, under which the Wallace claims the lantern was shown. 

We think that if the truth were told about the lights on the Wal- 
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lace, it would be, that when the Reiche was sighted the lookout was 
asked about the lights and he reported that the port light either was 
out or not burning brightly, that the second mate then went forward 
to see what the matter was and finding the Hght not showing, ha 
went to the engine room, got a lantern and went up into the rigging 
to see what was the matter. It was then that the lookout of the 
Reiche saw a white light. The mate finding the light out, or needing 
attention, took it below. It was then that the white light disappeared 
to those on the Reiche. The side light was hurriedly attended to and 
again taken to the rigging with a white lantern to assist in putting iL 
into place, and those on the Reiche then saw a red and white light. 
No one on the Wallace could explain why the light went out after 
the collision. The second mate was quite sure it was not because ic 
needed fiHing, as he took it down and gave it to a man to be lighted 
and the man was not long enough away to allow it to be filled, and 
the man who lit it testified that he could see no reason why it went 
out and he did not fill it again. 

Lights do not go out without some reason and the r.;ason hère 
is perfectly plain. When the light went out before the collision it 
was because there was no oil in it. In the hurry to get it back into 
place very little oil was put in and so it went out again. Curiously 
enough the man in charge of the lights does not say he fîlled the 
red lantern on the day of the collision but merely that he trimmed it. 

As a gênerai rule the testimony of a vessel regarding the events 
which took place there are to be accepted rather than the testimony 
of those from the other vessel but it has been sald otherwise in some 
cases relating to lights, citing The Roman (C. C.) 14 Fed. 61, and 
The Monmouthshire (D. C.) 44 Fed. 697. 

The Reiche was looking for lights because she was expecting soon 
to make the Winter Quarter Shoal Lightship, in about the direction 
from which the Wallace was coming. If the Wallace's port light was 
burning, it should hâve been seen by those on the Reiche as soon 
as the Reiche's green light is said to bave been by those on the Wallace, 
i. e., some 20 or 25 minutes before the collision. The lookout did re- 
port a white light in about the direction from which the Wallace 
was advancing, and the master went forward and looked through 
bis niglit glasses but saw no light. The whole testimony shows that 
the Reiche was navigated without référence to any red light and the 
men on her discovered the red and white lights at the same time, 
the Wallace being then close aboard on the port bow and ail the Reiche 
could do was to go ofï. Had she lulïed she would bave gone right 
up into the Wallace. This red light when it was discovered was 
burning brightly and it is admitted by those on the Wallace that a 
white light was shown before the collision. They had to explain the 
présence of this white light and they do so by saying that it was 
shown under the authority of Article 12. This article does not permit 
the use of a lantern but confines it to a flare up light. The torch was 
there but the Wallace explains that it was not used because there was 
no time to light it. It is curions that the rule should say a flare up 
light when, according to the Wallace, it takes so long to light one. 
148 F.— 7 
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On the whole it seems that the only satisfactory explanation is that 
the port light of the Wallace was taken down after the Reiche's Hghts 
were seen and was replaced just before the collision. It is further 
urged that the Wallace changed her course and the collision can not 
be explained unless the Wallace changed her course to the starboard; 
that she was in fault for not taking some steps to avert the collision 
sooner than she did, as it is contended by the Wallace that those on 
the Reiche must hâve been asleep and the master of the former should 
hâve taken some action under Article 12 sooner than he did and it 
necessarily follows that the Reiche was not at fault, notwithstanding 
it was elicited what appeared to be an admission from the master 
of the Reiche that he starboarded because he thought the red light 
was the Winter Quarter Shoal Light, which is red, not red and 
white, and visible 12 miles. A captain would hardly begin to star- 
board for a light 12 miles away, especially as it was known to be 
stationary. The Reiche could not very well port to a red light close 
aboard and nearly broad on the starboard bow, such an action would 
inevitably throw her right up into the other vessel. 

2. The Wallace changed her course. 

The testimony of those on the Wallace is that she was steering 
a little higher than N. E. with the wind N. N. W. and that she did 
not change her course until the Reiche was seen to be across her 
bow, when her helm was put hard down and she came up into the 
wind 1 or ly^ points when the vessel struck. 

Taking into considération the évidence as to the Reiche's yawing 
and the distance and the bearing of her lights when first seen by 
the Wallace, and also the speed of the vessels, it is quite plain that 
they were on slightly crossing courses, being nearly head and head. 
It will be seen that the Reiche was yawing as much as one point on 
each side, that as the vessels approached she would at times show her 
red light. It was also apparent that had each held her course, the 
angle of the blow would hâve been 2^^ points, whereas ail agrée that 
the vessels came together at right angles. 

Obviously one, or both vessels, changed its course. The Reiche 
admits that she changed hers some 2 or 3 points, to the southward, 
but this would still only make the angle of the blow some 4^^ or 5 
points instead of 8. The Wallace says she only changed her course 
at the last moment and then to the windward about 1 or 1J4 points. 
If this be true of course it would lessen the angle of the blow so 
that with the Reiche's change of 3 or 3 points to the southward and 
the Wallace's change of 1 or 1^ points to the northward, the angle 
of the blow would hâve been about 4 points. 

The Wallace of course argues that the Reiche changed her course 
very much more than she admits. For a moment accept the Wallace's 
story that she changed about a point to the northward, then at the 
time of the collision she must bave been heading about N. N. E. and 
in order that the vessels might corne together at right angles the 
Reiche must hâve been heading E. S. E. ; that is she must hâve 
changed her course about 8 points, from S. S. W. to E. S. E. But 
the wind was N. N. W. and the booms of the Reiche were held out 
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to starboard by the boom tackles and the witnesses say the sails of 
the Reiche except the spanker were aback. Such being the fact it 
would hâve been impossible for the Reiche to swing around to the 
eastward against the wind, the head sails would not hâve allowed 
her to do so. 

The Reiche did not change her course until after she saw the white 
light on the Wallace, and the master of the Wallace says that this 
light was not shown until 30 or 40 seconds before the collision. It 
is inconceivable that a schooner of the size of the Reiche could jibe 
and come up into the wind, changing her course 8 points in 30 or 
40 seconds. 

There is testimony from the Wallace that is absolutely unexplain- 
able if it be true that the Wallace only changed her course at the 
last moment and that change was to the northward. 

The master of the Wallace says that when he first saw the Reiche's 
light, it was some 2 points on the Wallace's port bow and although he 
sometimes saw the red, yet ail the time the lights of the Reiche were 
drawing ahead and narrowing in. 

The master is supported in this statement by the second mate and 
lookout. 

When vessels are on crossing courses as they were hère, a light 
drawing ahead means but one thing, viz. : that the vessel which is 
drawing ahead will cross ahead of the other. 

Then, in this case had each vessel kept her course the Reiche must 
hâve crossed ahead of the Wallace, but the Wallace says the Reiche 
changed her course to port just before the collision and the Reiche 
admits she did. Such a change of course on the part of the Reiche 
should hâve made the point of crossing further ahead, yet as a matter 
of fact the vessels collided. 

The only way in which this state of affairs can be explained is that 
the Wallace changed her course to starboard ; that she did not change 
her course was shown by the way the vessels came together. 

3. The Wallace was at fault for not taking some steps to avert the 
colHsion before she did. 

It is a very significant fact that îmmediately before the collision 
there was exactly the same excitement on the Wallace as there was 
upon the Reiche. What was done on the Wallace is more consistent 
with the supposition that she did not discover the Reiche sooner than 
the Reiche discovered her. But if \ve adopt her story that she had 
been watching the Reiche approaching without material change of 
course for 20 minutes until she was within one or two lengths, then 
the failure to take earlier or more effective précautions to avoid the 
collision was a gross fault, especially if the master thought, as he 
says he did, that everybody was asleep on the Reiche. 

The very answer of the Wallace convicts her of this fault. It says : 

"The 'Wallace' kept her course as required, but, seeing that the approach- 
ing vessel had changed her course showing only a green light very close 
aboard so that she would not go clear, the master ordered the second mate 
to show a lantern, under Article 12 of the Régulations to Prevent Collisions 
at Sea, so as to attract the attention of the other vessel. The lantern was 
promptly waved on the port side of the deck of the 'Wallaoe' abaft the fore 
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rigging, to wam the people on the other sebooner. The approaching scliooner 
however continued to starboard her helm, coming directly across the 'Wal- 
ace's' bow, making a collision unavoidable. The master of the 'Wallace' 
then directed to put the whee! hard down, to deadcn the vessel's headway 
and ease the blow ; but before this could be c'omjjletely exeeuted the two 
vessels came together, the 'Wallace' coming in contact with the other vessel 
between the main and mizzen rigging nearly at right angles." , 

This does not agrée with counsel's original statement which says 
the lantern was shown before the Reiche clianged her course; but the 
statement in the answer and the master's testimony show the fault of 
the Wallace even more clearly than the original statement, because it 
would hardly be expected that the Wallace would starboard her helm 
to a red light slightly on the port bow. 

It is clear from the testimony of the Wallace that the Reiche was 
nearly ahead when the Wallace showed the lantern, and if the answer 
is to be accepted, it is equally clear that those on the Wallace knew 
that the Reiche was attempting to cross her bows. What good would 
showing a lantern or even a flare up do then? The Reiche had al- 
ready starboarded. The story of waving a lantern is a mère sub- 
terfuge to cover the real reason it was there. 

When the master ordered the lantern shown he says the vessels 
would not go clear. What he should hâve done was to hâve acted 
at once with his helm, instead of fooling around with a lantern which 
could not possibly hâve any effect as the other vessel had already 
changed her course. He should hâve ordered his helm hard down 
when he saw the Reiche shut in her red light and show her green 
instead of waiting until the vessels were practically together as he did. 
Can there be any doubt, considering the Reiche was struck only 50 
feet forward of the stern, that the Wallace would hâve cleared the 
Reiche had her helm, when the red of the Reiche was shut in and 
the green shown, been ordered hard down, thus deadening her head- 
way and throwing her astern of the Reiche. 

It is true that the privileged vessel must keep her course and speed 
but this she can not do to the extremity of collision when she has 
noticed that the burdened vessel will fail in her duty. 

Ail the testimony of the master of the Wallace shows that he had 
ample notice of the f allure of the Reiche to do her duty (though such 
failure was due to the fact that the red light on the Wallace was 
out) he should hâve acted in a seamanlike way. This he failed to do. 
Even if the Wallace did not change her course to 'starboard, she at 
least failed to change to port when she saw that if she kept her course 
a collision would be unavoidable. 

Article 13 permits the use of a fîare up when necessary to attract 
attention. The master of the Wallace constantly réitérâtes the ac- 
cusation that from her actions he thought every one on the Reiche was 
asleep. If this is true he should hâve taken some action about show- 
ing a light under Article 13 sooner than he did. Had he done so 
there would hâve been plenty of time to light the torch and thus hâve 
attracted the attention of the Reiche and so hâve avoided the collision. 
The Reiche was not at fault 
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This necessarily follows if what we hâve said about the Wallace's 
faults be true and it only remains for us to notice counsel's argument 
that the Reiche changed her course because she thought the red light 
of the Wallace was the Winter Quarter Shoal Lightship. 

Counsel for tlie Wallace by some very clever questioning obtained 
wliat appears to be an admission from the master of the Reiche that 
he starboarded because he thought the red light was Winter Quarter, 
and then based a fanciful argument upon it. 

Winter Quarter is visible 13 miles and the character of the light is 
red not red and white. The captain would hardly begin to starboard 
for a light 12 miles away. Why too should he starboard to a light- 
ship on his starboard bow? The lightship was stationary and if it 
were on the starboard bow, there would be no danger of running into 
it. Counsel says the schooner did not wish to get inside of the light 
on account of the shoal water, but there is over 5 fathoms for 6 or 
7 miles inshore of the lightship, Winter Quarter being to the N. W. 
of the lightship and certainly the schooner could not get inshore of 
the lightship with the light broad on her starboard bow, and the 
schooner steering S. S. W. 

Counsel also argues that the starboarding of the Reiche to a red 
light was an unusual thing to do but she could not verv well p^^rt 
to a red light close aboard and nearly broad on the starboard bcw. 
Such an action would inevitably throw her right up intc the other 
vessel. 

An additional brief in reply to the Wallace's brief was filed and 
has been considered, but it does not seem advisable to occupy the 
space necessary to summarize it. The substance of the brief of the 
Wallace is hereinafter set forth and forms the basis of the conclusion 
to which I hâve corne, somewhat doubtfully, it is true, but sufficentlv 
persuaded to reach the resuit that the Wallace should succeed in her 
gênerai contention that she was not, and that the Reiche was, in fault 
for the collision, especially as the latter was sailing free and failed 
to avoid a vessel sailing on the wind with the right of wav, Tlie 
Freddie h. Porter (C. C.) 8 Fed. 170; The Gypsum Prince, G7 Fed. 
612, 14 C. C. A. 573. 

The Wallace had a full complément of ofîicers and crew, of whom 
six were, or came, on deck, as the Reiche approached. Thèse were 
the master, two mates, the lookout, the wheelsman, the engineer and 
steward, ail of whom were examined, either by déposition or on the 
trial in court. The masters of both vessels were examined before me. 

The Wallace was on the wind, her booms having been hauled flat 
aft at about 6.10 o'clock. Thereafter she did not steer a compass 
course but was kept by the wind, which earlier was N. W., then came 
N. W. by N. and gradually canted more northerly being about N. N. 
W. at the time of collision. The Wallace could sail within ^yi points 
of the wind. Before the collision, she headed about N. E. j4 N. 
While this was her compass course she was probably making a j4 
point of leeway. 

The lookout of the Wallace saw and reported the Reiche some 20 
minutes before the collision. She was then about 3 points on the 
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Wallace's port bow. She was from that time steadily under observa- 
tion by the master and Snd mate and lookout of the Wallace, which 
held her course. The Reiche as she approached first showed her green 
light, then a red light, then both Hghts, then a green, then a red, 
then both and at last the green alone, always on the Wallace's port 
bow, but narrowing in as she got nearer, and drawing somewhat 
ahead. It was évident that the approaching vessel was yawing con- 
siderably and not apparently paying attention to the Wallace and 
the master of the latter, who had corne on deck when the lookout re- 
ported the first light, sent the 2nd mate to examine the Wallace's 
îights. He went and did so, found the lights burning brightly, and 
so reported. 

As the Reiche approached the Wallace, the latter was about ahead, 
with her port light in view. Those on the Reiche did not, however, 
see this light until the vessels were within a distance of probably 
1000 feet, when the red light of the Wallace was seen and the Reiche 
put her helm up and fell oflf, keeping the helm so till the collision 
occurred, at substantially right angles. 

No fîare up light was shown or detonating signal used by the Wal- 
lace, because it is alleged that there was no time for compliance with 
the terms of Article 12. Instead thereof, an ordinary globe lamp, 
which was already lighted and hanging in the engine room forward, 
was taken by the mate to the port side of the vessel and waved to 
the Reiche for some little time, estimated by him at S or 3 minutes, 
but probably much less. 

The doubt in the case, mentioned above, is due to the exhibition of 
this light as well as the question of the burning of the red light of 
the Wallace. It appears that at about 11 o'clock, the red light went 
out without any apparent cause and it is argued for the Reiche, as 
appears above, that it was out when the vessels came within a dis- 
tance which permitted a view of lights and hence was not seen, 
and that it was relighted just before the collision. 

With respect to the torch, its exhibition is not mandatory, and while 
doubtless as a matter of précaution it should be used whenever it 
appears to those on board of a vessel that another is approaching so 
that danger of collision exists, yet hère there was no way of knowing 
that the Reiche did not see the red light, and hence no reason for the 
use of a torch until the collision was practically unavoidable. The 
use of the additional light did not apparently do any harm. 

While the circumstances relating to the red light are suggestive 
of there being some trouble with it so that it may not hâve been show- 
ing properly, yet the évidence that it was burning at ail times during 
the Reiche's approach is too clear to admit of reasonable doubt of 
such being the fact. The lookout of the Wallace, a seaman of 21 
years of âge, testified that he looked at the Wallace's lights during 
the approach of the Reiche and they were burning brightly. The 
second mate also testified that he looked at them during the approach 
and found them so. Thèse witnesses so reported the light at the time 
to the master, and the fact that the light was actually seen on the 
Reiche before the collision corroborâtes thèse witnesses to some ex- 
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tent. It does not seem that the testimony can be overcome by sup- 
positions that the light was not burning unless they fincl strong cor- 
roboration from some source. 

If such corroboration exists, it would naturally be found in the tes- 
timony of the Reiche. The only witness from her who was ad- 
vantageously placed to see Ughts on the Wallace was the lookout. 
He was a boy of 19 years of âge, a Finn, with an insufficient knowl- 
edge of EngHsh to testify without an interpréter, although the master 
said of him that when directed concerning sea terms and navigation, 
he understood them very well. He had had about 5 years expéri- 
ence at sea but only 7 months on American vessels. He said that he 
went on lookout duty on the forecastle head at 6 o'clock; that the 
first hght he saw from there was a fiixed white light more than 3 points 
on the starboard bow; that he continued to see for about 5 minutes 
when he could not see it any more; that he reported it by singing 
out "Light on the starboard" and the master came forward with the 
glasses and asked what the bearing of the light was but he could 
not see it, nor could the witness then. In response to a question what 
he meant by saying that he saw it for 5 minutes, he said that it was im- 
possible for him to say how long it was but the master came at once. 
He further testified that afterwards he saw a red and fixed white light 
but could not tell which was nearer to him but the white light was a 
great deal higher than the red ; that he sung out to the master "Light 
on the starboard" and then ran aft because it might be that the master 
could not hear him; that he thought the lights were a steamboat's; 
that the master then told him to call ail hands on deck, which he did, 
and they came up; that at that time the head gear of the other vessel 
was over the deck of his vessel and the captain ordered ail hands to 
jump on the other vessel and they did so by going over the head gear. 
On the cross, he said that the master stayed forward about 10 minutes, 
then went straight aft again; that when the witness got aft he was 
close to the man at the wheel who was turning it when he arrived and 
got it hard up; that he continued to see the red and the white light 
when he got aft. He explains that he saw the red light close at hand 
and thought the master could not hear him call out on account of the 
wind. So he ran aft to be sure of the master hearing him ; that he 
knew the master was 10 minutes on the forecastle head, but could not 
otherwise give reliable estimâtes of time. 

Taken altogether the lookout's testimony does not give much help 
in solving this difficult question, and the other testimony from the 
Reiche also is not of appréciable aid. 

The master said that when the lookout fîrst reported a white light 
about 3 points on the weather bow, he (the master) looked ail around 
the horizon with the glasses but could not see it and went forward to 
ask the lookout about it; that the lookout could not then see it and 
he (the master), after looking around again, cautioned him to keep 
a good lookout and went aft; that the view on the weather side was 
perfectly unobstructed and the next thing that occurred was the 
lookout reported a light on the weather bow and simultaneous'y he 
and the man at the wheel saw a white light and then a red hght so 
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close together that those aft could see them together; that the lights 
were distant about 3 ships' lengths and he ordered the wheel put up 
and helped in the opération; that the wheel had the effect of keepjr.g 
the vessel off before the wind, so that the foresail and mainsail bad 
become becalmed and were only prevented from going over on the 
other side by the boom tackles which still held them, but the spanker 
was full on the port side. The master estimâtes the time of the first 
report about 5 or 7 minutes before the collision and the last report a 
minute or two. 

The master's testimony is corroborated in a gênerai way by the man 
who was at the wheel. 

The mate of the Reiche who was below during the approach, came 
up when the master ordered ail hands on deck and then saw a red 
light right on the beam of his ship, a cable's length, about 600 feet 
àway. 

The Reiche was yawing considerably, it is said from 3^2 to a full 
point, possibly more, so that if the Wallace's light got on the lee 
side of the Reiche, it may hâve been obscured by her sails to those aft 
and the only person on the Reiche who had a continued view was the 
lookout. I do not, however, attach much importance to such sugges- 
tion, as it is probable that the light was always far enough on the 
weather side of the Reiche to give ail on deck a continued view. 

It seems to be a case justly falling within the principle stated by Dr. 
Lushington, The Vivid, 7 Notes of Cases, 127, 130, as follows : 

"Parties may swear that they did not see a ligbt, but that never can be 
received as évidence in opposition to those who say that they showed a 
light; because both statements may be tnio. The light may hâve been 
exhlbited, and those on board the steamer may not hâve seen it." 

In a collision between sailing vessels, one sailing free and the otlier 
close hauled, the circuit court of appeals for this circuit, held tîiat the 
vessel saiHng free was solely in fault. The Queen Elizabeth, 122 Fed. 
406, 59 C. C. A. 345. An extract from the opinion of Coxe, J., is as 
follows (page 408 of 122 Fed., page 347, of 59 C. C. A.) : 

"We hâve no doubt as to the négligence of the Bircisall. If her crew had 
been compétent, alert and watchful tliey oertainly would hâve seen the ship's 
red light before it was 'right abreast' on the 'starboard beam.' Danger of 
collision was then imminent, the time was, probablj', less than two minutes, 
the distance less than four lengths. The évidence that tlie ship's lights were 
burning brightly is overwhelming and If the lookout had been attentive he 
could hâve seen the red light twenty minutes prior to the collision and when 
the ship was miles distant. His failure to do this on a clear night was 
unquestionahly a fault." 

Even if the several persons on tlie Reiche had been observant, still 
their failure to see the red light of the Wallace which has, I think, 
been proved to hâve been shown, Vk'ould not exculpate the Reiche from 
blâme. It has recently been said in the circuit court of appeals, in The 
Helen G. Moseley, 128 Fed. 402, 403, 63 C. C. A. 144, 145, opinion 
by Lacombe, J., as follows : 

"Manifestly the proximate cause of the accident was tlie failure of those 
on the steamer to discover the red light of tlio schooner until sbe was 
within one length of them. .Tudging from the event, the uavigator of the 
steamer would hâve used better Judgment, had he at once ported to the 
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schooner's red light, but that bit of navigation came so close to tbe collision 
that it need net be considered. The brief moment left in whieb to navigate 
was primarily responsible, and its briefness was tbe resuit of failure to make 
out tbe schooner earlier. Tbe second offlcer was in ebarge of tbe steamer's 
navigation. Tbe boatswain was on tbe bridge witli bim, performing tbere 
tbe duties of a junior officer. The cjuartermaster bad served in tbe (Jerman 
navy ; the loolïout, in tbe German army. Ali were expei'ieuced men, and 
had undergone spécial eyesigbt examination. Tbe captain was also on deck. 
but he had returned so recently after a momentary absence in the cbartroom 
to worlv out an observation, tnlvcn to ascertain location off sbore. that he 
should not be counted among tlie watcbers for ligbts. It is difficult to under- 
stand bow sucb a body of offieors and men, at the beginning of tbeir watch, 
could hâve failed to see the red ligbt earlier. If it had beeu visible. The cir- 
cumstance that it was lower tban the plane of observation of tbe lookouts, 
tliat there was stiil an easterly sea, that several other ligbts had recently 
been seen and kept under observation, thus tending to distract attention, 
seem hardly suliicient to acconnt for a t'«nporary aberration, lasting some 
minutes, on tbe part of four œmpctent observers simultaneously. Neverthe- 
less individual aberrations of sigbt and attention do occur, even among th« 
ordinarily carel'ul, and, however, enormous tbe odds may be against such a 
simultaneous occurrence among four persons, tbe combination is possible. 
Therefore, under well-settled principles, unless tliere can be shown some 
cause, due to tbe schooner, why her red ligbt was not sbown to tbe steamer 
until in tbe very jaws of tbe collision, the conclusion must be that tbe steamer 
was in fault." 

Those on the Wallace had a right to assume that her lights would 
be seen by the approaching vessel up to nearly the last minute. Article 
12 did not impose a burden upon the Wallace. That article has re- 
cently been discussed in this circuit in The Robert Graham Dun, 107 
Fed. 994, 47 C. C. A. ]"1. The court there said, in an opinion by 
Wallace, J. (page 995 of i07 Fed., page 121 of 47 C. C. A.) : 

"It is contendcd in bebalf of the stearaship that tbe schooner %vaR in fault 
for not displaying to tiie stenmship a flare-up ligbt, and for that reason, 
even though tbe s-teamsliip was in fault for the collision, tbe loss should bave 
been apportioned by iho decree betwcen the two vessels. Tiie contention is 
founded upon article 12 of tbe international régulations of 18ÎX) for prevent- 
ing collisioiis at sea. It provides as folIo\^s: 

'Every vestel may, if necessary in order to attract attention, in addition to 
the lights wliieh sbe is by thèse rulos required to enrry, show a flare-up light 
or use any detonatiiig signais tliat cannot be mistaken for a distress signal.' 

This ruie is not ini])erative by its; terms. but permissive. Possibly it was 
enacted to relieve a vessel not being ovei-taken by anotber from impii'tation ot 
fault for displaying a signal whicb an overtalien vessel is required to display 
by tbe provision of article 10. It is tbe duty of every vessel to exercise any 
precautiuii known to tlie ordinary practice of seamen for preventing a col- 
lision or alleviatiug its conséquences, as well as those whicb are specifically 
preseribed by the rules. If tliose in ebarge of the schooner had known that 
her lights had not been seen by tbe steamsbip, and had apprehended that 
the latter would not, for tliat reason, seasonably undertake to perform hei 
obligations, it would bave been tlieir duty to adopt any of thèse précautions 
which lay witbin their power. But tbey had no reason to apprehend this 
until tbe steamsliip sliut out ber red ligbt and sliowed botb her ligbts. Then 
the schooner's master, who was on deek, went forward and looked at bis 
ligbts. Having found them showing brightly, he was reassured. and had a 
rigbt to expect that tbey would be observed by tbe steamship, and to assume 
that she would make tbe necessary maneuvers to avoid bis vessel, until he 
saw that it was too late for her to do so. If she had made such maneuvers 
two minutes before tbe vessels came together, there would not bave been a 
collision, as tbe vessels, at tlie rate of speed at whicb they were approaching 
oue auother, vpould hâve been about 2,800 feet apart. If there had been time 
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ïor him to hâve procured and exhiblted a flashlight after he ought to hnre 
aesumed that the stenmship would not perform her duty and avoid his vessel, 
it is not surprising that in the exeitement and confusion of tlie moment he 
did not thinlc of doing so, and tlie omission to do so would linve been excus- 
able as an error in extremis. The argument made in beUalf of the steam- 
shlp, that he was bound to apprehend danger throughout the 15 minutes 
preceding the collision does not comnicnd itself to us as having any rcason- 
able basis." 

In tlie cases cited by the Reiche on the question of the red light 
burning, there was no testimony to show that the light was actually 
seen to be burning by those on the other vessel before the collision, 
as was the case hère. Of course it is insisted by the Reiche that the 
red light of the Wallace must hâve been out or it would hâve been 
seen sooner by those on the Reiche but it appears that the fact of its 
not having been at ail times seen is more consistent with some inatten- 
tion on the part of those on the Reiche then its being out at any tinie 
during the approach of the vessels. 

With respect to the alleged fault of the Wallace's change of course, 
it appears that she did not chantre till just before the collision. Her 
original heading was about N. E. It may hâve varied slightly from 
that, but probably not more than J4 of a point, so that when the Reiche 
approached, the Wallace was sailing substantially N. E. and so con- 
tinued until it was seen that a collision was unavoidable, when she put 
her wheel up and turned somewhat to the eastward, probably 13^ 
points. The Reiche swung froni a heading of S. S. W., or S. by W. 
14 Vv., until the collision when she was heading at about right angles 
to the Wallace's heading of N. E. by E. ^ E., or S. S. E. }4 E. This 
seems to be shown by the fact that the swing of the Reiche was con- 
tinued until her sails were aback, although some of them were still 
held to port by the tackles. As her sails in this condition naturally 
•ceased to propel her this might easily mislead those on the Reiche into 
■supposing that the Wallace was suddenly drawing doser. The wheels- 
man of the Reiche said that her heading was S. by W. Yî W. when he 
put the wheel up, but still when his vessel was struck she was headed 
•exactly S. Yz W. just one point ofï the course of S. by W. y^ W. 
This was apparently not truthful on the part of the wheelsman and 
. tended to discrédit his gênerai testimony. 

There is a feature of the case that has not been adverted to herein 
and may be of some importance. It is urged by the Wallace that the 
Reiche was in fault for starboarding her helm. It does not seem that 
this was in extremis. As has just been said the Reiche probably fell 
off to about S. E. in order to bring the wind on the port side of the 
sails and put them aback, a change of about 6 points. When this 
change began, it is conceded that the red light of the Wallace was a 
cable's length off. It is, of course, fatal to starboard to a red light 
upon a moving vessel and the master recognized this but said that if 
he had ported his helm he would bave run into the Wallace, they were 
so close. Subsequently, however, he said that he was expecting to 
make the light of Winter Quarter Shoal, a red light, and that when he 
saw this light he did not know vi^hether it might be that Light Ship or 
not; that if it were that light it would be natural for him to go outsidc 
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of it to the eastward and such would be a good reason for hîm to put 
his wheel up and leave the Hght on his starboard side. He was then 
asked: "Q. When you first saw the red hght you put your wheel up, 
partly with that in view, didn't you?" and said: "Yes, Sif." It may 
be that this was the real reason for starboarding the hehn. The place 
of collision was only about 14 miles N. E. of the Hght on the shoals, 
and the range of visibility of that light is 12 miles. If the master 
thought the light was on the shoal, it affords a probable explanatiou 
of what was otherwise an unseamanlike thing to do, that is to turn his 
vessel in the direction of a light he was required to avoid. 

While the case is a difficult one to détermine, the law, in connection 
with foregoing considérations, seems to require a décision in favor of 
the Wallace. 

There will be a decree dismissing the libel of the Reiche and one 
providing for a recovery of the Wallace's damages. 



ROBINSON V. HOLBROOK et al. 

(Circuit Court, D. Rliode Island. May 23, 190C.) 

No. 2,693. 

1. Corporations — Charter Powees — Création of New Corporation. 

Where the G. Company, a corporation, was organized witb power to 
manufacture goods made of gold and silver or other metallic substances, 
for tbe transaction of other business connected therewlth, and with power 
to invest in the shares of other corporations, such power to invest did not 
prima facie confer on the G. Company, power to change another corpora- 
tion having a présent capital of $100,000, the majority of wliich was held 
by the G. Company, Into a holding corporation with a capital of $10,- 
000,000 for the purpose of acquiring stocks in other companies to the 
extent of nearly $7,000,000 whieh was nearly $5,000,000 In excess of the 
authorized capital of the G. Company. 

2. Same — Injunction. 

A minority stocliholder was entitled to a preliminary injunction to re- 
strain the carrying out of such scheme peudente lite. 

On Pétition for Preliminary Injunction. Granted. 

Guggenheimer, Untermyer & Marshall (Samuel Untermyer and 
Walter B. Vincent, of counsel), for complainant. 

Richard B. Comstock, and Comstock & Canning, for défendants. 

BROWN, District Judge. In disposing of this pétition for a pre- 
liminary injunction, we may pass ail questions as to the regularity of 
the call for the spécial meeting of the shareholders of the Gorham 
Manufacturing Company, and as to the breadth of the powers con- 
ferred upon the directors, and proceed at once to the substantial ques- 
tions presented by the resolution of the board of directors of the Gor- 
ham Manufacturing Company, passed May 1, 1906. This resolution 
instructed Mr. Holbrook, the treasurer of the Gorham Company, to 
vote upon the shares of stock of the Silversmiths' Company held by 
the Gorham Company, in favor of an increase of the capital stock of 
the Silversmiths' Company from $100,000 to $10,000,000, divided in- 
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to 100,000 shares at $100 each; for an issue oî 70,000 shares at par, 
as follows: $1,750,000, or 17,500 shares, at par for cash to holders 
of preferred and common stock of the Gorham Company in proportion 
to their holdings, any portion of said 17,500 shares not taken by the 
Gorham Company shareholders to be sold to the pubhc; $5,250,000, 
or 52,500 shares, or so much thereof as may be talcen in exchange at 
par, to holders of the common stock of the Gorham Company, in 
exchange for their holdings in the Gorham Company at a valuation 
of $210 per share for the common stock of the Gorham Company. 
The treasurer was further instructed to sell to the Silversmiths' Com- 
pany, the Gorham Company 's holdings of shares of stock of the Whi- 
ting Manufacturing Company, of the William B. Durgin Company, 
of the Silversmiths' Company of New Jersey, of the Siversmiths' 
Company of New York, and ail the assets late of W. B. Kerr & Com- 
pany, Inc., at a priée not less than the cost thereof to the Gorham 
Company to the date of sale. 

The complainant, a nonassenting shareholder of the Gorham Com- 
pany, seeks to enjoin the carrying ont of this plan, contending that 
it is beyond the corporate powers of the Gorham Company, is offen- 
sive to the principle that a person occupying a fiduciary relation, who 
is authorized to sell property for another, cannot himself become the 
purchaser, directly or indirectly, and is against the rights and financial 
interest of the complainant. It is also alleged that this plan is not 
in pursuance of any need or purpose of the Gorham Company, but is 
solely for the purposes of the majority of shareholders, and especially 
of Mr. Holbrook; and contemplâtes and will resuit in a control of the 
Gorham Company's afifairs by the Silversmiths' Company, as a hold- 
ing Company, 

After a careful considération of the complainant's bill, of the af- 
fîdavits, and of the authorities cited, I am of the opinion that the con- 
troversy is of a substantial character, involving important questions 
of law as to tlie corporate powers of the Gorham Manufacturing Com- 
pany, and as to the légal right of a majority of the shareholders of the 
Gorham Company to effect or to aid in this manner the transfer of 
important assets of the Gorham Company to the Silversmiths' Com- 
pany, or to provide for the ownership by the Silversmiths' Company 
of shares of Gorham Company stock. There is reason for thinking 
that the plan disclosed by the resolutions of the directors may com- 
prehend purposes which hardly can be regarded as corporate purposes 
of the Gorham Company, or as properly incident thereto. 

Assuming that it may be for the interest of the Gorham Company 
to dispose of its shareholdings in other corporations, though this is 
disputed by the complainant, there are serions doubts of the right 
to do this at a price fixed arbitrarily by persons who are to become 
shareholders in the Silversmiths' Company, which is to acquire thèse 
shares of stock; and it is questionable, at least, whether it is a cor- 
porate purpose of the Gorham Company to promote, to provide for, 
or to lend the sanction of its corporate vote to the acquisition by the 
Silversmiths' Company of a considérable proportion of the shares of 
stock in the Gorham Company, so that the Silversmiths' Company is 



EOBINSON V. HOLBBOOK. 109 

to have a considérable voice in, if not control of, the management of 
the Gorham Company. 

It is apparently the purpose of the majority of shareholders of the 
Gorham Company that the Silversmiths' Company shall be a holding 
Company which shall hold not only the shares of stock in other com- 
panies now owned by the Gorham Company, but also shares of stock 
to the amount of 25,000 shares in thé Gorham Company itself. A 
holding of this amount of shares by the Silversmiths' Company would 
give it an equal voice with ail other shareholders of the Gorham Com- 
pany in the management of the affairs of the Gorham Company; 
and but a single additional share, acquired either by the Silversmiths' 
Company or by a person interested in the Silversmiths' Company, 
would be sufïicient to constitute a complète control of the Gorham 
Company. 

Ordinarily, corporate combinations effected through a holding cor- 
poration are organized by dealings which are entirely between the 
holding corporation and the shareholders of the several companies 
whose shares are to be held. Noyés on Intercorporate Relations, § 
310, par. 1. 

In the présent case, substantially ail the shares of stock of the 
Silversmiths' Company, whose présent capital is $100,000, are owned 
by the Gorham Company, which is to be the author of a conversion 
of the $100,000 corporation into a $10,000,000 corporation which is 
to acquire stocks in other coropanies to the extent of nearly $7,000,000. 
The Gorham Company's authorized capital stock is $5,000,000. It is 
permitted to purchase, own, hold, and dispose of shares of the capital 
stock of other corporations to the extent of 3.5 per cent, of its capital 
.stock. It is intended to base upon corporate action of the Gorbam 
Company, the practical création of a distinct corporation holding near- 
ly $7,000,000 of said stock, or about $5,000,000 in excess of what the 
Gorham Company is authorized by its own charter to hold. The fact 
that the Silversmiths' Company is already incorporated does not alter 
the fact that it is intended that the Gorham Company is to institute 
a substantially new corporation. 

Assuming that the amendment to the charter of the Gorham Com- 
pany, which authorizes it to hold stock in other corporations, gives 
to the Gorham Company the ordinary rights of a shareholdcr to vote 
upon the shares of stock which it holds, can it be said that the voting 
power which is incident to its right to hold shares of stock in other 
corporations enables it to take such corporate action as will convert 
a subsidiary company into a corporation of larger capital stock than 
itself? Was it the intention of the Rhode Island Législature, in grant- 
ing to the Gorham Company the right to be a stockholder, to confcr 
upon it, as an incident to that right, the unlimited right to create, by 
increase of capital stock of its subordinate companies, an indefinite 
and unlimited amount of shares? If the right exists to enlarge the 
Silversmiths'_ Company from a $100,000 to a $10,000,000 corporation, 
it equally exists as to every other company whose shares of stock are 
now owned by the Gorham Company. 
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Ivooking to the substance of the complainant's rights as a large 
shareholder in the Gorham Company, there certainly is force in the 
complainant's objection that the Gorham Company, by its stockhold- 
ers' vote and by the action of its board of directors in pursuance 
thereof, has embarked in the promotion of an enterjjrise foreign to 
that for which it was created, and which, if effec:e(i, will Jeave the 
complainant the choice of investing a considérable araount of adiii- 
tional capital in the Silversmiths' Company and of parting with liis 
shares in the Gorham Company in exchange for shares in t!ie Silver- 
smiths' Company, a holding corporation, or, on the other liand. of 
remaining a shareholder in the Gorham Company with the risk that 
it shall be managed not solely for its ovvn interests, but with regard 
to the interests of other corporations controlled by the Silversmivhs' 
Company. 

One of the advantages of the plan which was specifically urged at 
the stockholders' meeting was, "providing a central control which 
shall be exercised over the différent properties." It will be for the 
interest of the shareholders of the Silversmiths' Company to so 
operate the varions corporations as to yield the largest resuit fron: 
their aggregate opérations. There is a substantial différence between 
the présent status of the Gorham Company, as a prosperous and in- 
dependent corporation, and its proposed status as a corporation con- 
trolled by a holding company, and managed with regard to the in- 
terests of other distinct corporations under the control of the sanie 
holding company. 

The défendants' contention is that the right to purchase, own, hold, 
and dispose of shares in other corporations gives the Gorham Com- 
pany the ordinary right of a shareholder to vote upon thèse shares, 
and also an uniimited right as a shareholder to initiate whatever cor- 
porate action of the Silversmiths' Company the Gorham Company as 
a shareholder may see fit. The conclusion to which this argument 
logically leads arouses a suspicion of its soundness. No limitation 
is placed upon the kinds of shares which the Gorham Company may 
hold. It may own shares in railroads and manufacturing companies, 
and corporate shares of every kind. If, by virtue of its share hold- 
ings, it may create holding companies for the silversmith business, 
the same argument would authorize it to create holding companies for 
other branches of industry. 

The power to invest in shares of other corporations must, however, 
be regarded as incidental to the charter purposes of the Gorham 
Company; i. e., "manufacturing goods made of gold, silver, or other 
metallic substance, and for the transaction of other business connected 
therewith." The incidental power to invest granted by amendments 
to the charter is to be narrowly construed, being in dérogation of the 
ordinary rule that one corporation cannot invest in shares of stock 
of another. It would involve great practical difïiculties were we to 
hold that the power to invest in shares of other corporations can be 
construed as an uniimited power to initiate or to promote new enter- 
prises différent in character and scope, perhaps exceeding in mag- 
nitude, that for which original charter powers were granted. It seems 
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probable that the power of holding shares is a subordinate power, not 
to be so exercised as to enlarge the gênerai scope of the business of 
the corporation by promoting other distinct corporate enterprises, 
whether in a différent field or in the same field. It is very doubtful 
whether, by giving the Gorham Company power to invest in the 
shares of other corporations, the Législature intended to confer the 
power to set up and practically create a new corporation in the same 
îine of business which should control its creator. 

In deciding upon this pétition, I do not proceed upon the grouud 
that a fraudulent intention is exhibited in any of the acts of the de- 
fendants. Apparently it was not regarded by a majority of the share- 
liolders of the Gorham Company as undesirable that Mr. Holbrook 
should hâve a large or controlling voice in the Silversmiths' Company. 
But whether or not this plan is preferred by a majority of the share- 
holders is not the question. Giving due considération to the fact 
that a majority of shareholders may regard this action as for their 
pecuniary advantage, and to the rule that ail problems of business 
judgment are to be determined by a majority vote, yet it must be 
remembered that the majority are limited in their powers by the 
charter, and that this cannot be overridden however profitable it might 
be for the majority to carry out what they apparently, in good faith, 
regard as a sound business proposition. 

In view of the importance of the questions which hâve been pre- 
sented, I am of the opinion that the complainant présents a proper case 
for a preliminary injunction. Having regard to the interests of a 
majority of the shareholders, it seems to me highly undesirable that 
this plan should proceed; that the Silversmiths' Company should put 
forth the new issue of shares, and the exchange of Gorham Company 
shares be made and the assets of the Gorham Company transferred 
to the Silversmiths' Company, while this bill is pending. Should an 
Injunction be refused at this time, and the complainant's bill subse- 
quently be sustained, the injury to the complainant from a failure to 
grant temporary relief would be great, and perhaps irréparable; and 
the injury to the défendants which would resuit from undoing what 
had been donc would doubtless be great. The best interests of ail 
parties will be subserved by granting this preliminary injunction. 
Having in mind the statements of complainant's counsel as to his wil- 
lingness to proceed speedily to a hearing on the merits, I think that 
if the défendants désire a shorter time than that allowed by the rules 
should be fixed for the taking of testimony, in order that the case 
may be finally determined on fuU hearing as speedily as possible. 

The pétition for a preliminary injunction is granted. 
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CNITED STATES T. BOOTH: 

(Circuit Court, D. Oregon. July 18, 1906.) 

No. 2,942. 

t. TTntted States— Ceiminal Responsibilitt ot Officebs— Receiviwo Com- 
pensation FOE Sbevices to Pebson. 

The provision of Rev. St. 5 1782 [U. S. Comp. St 1901, p. 1212], mailing 
It unlawful for any officer in the employ of the government to "receive 
or agr«e to receive any compensation wliatever, dlrectly or indirectly, for 
any services rendered or to be rendered to any person either by himself 
or aiiotber In relation to any proceeding • * • or otlier matter or 
ttiiug in wiiich the United States Is a party or directly or indirectly 
Interested before any department, court-martial, bureau, officer or any 
civil, military or naval commission vvhatever," applies to a receiver of 
a land ottice In resjieet to matters before his own office or which may 
come before It for his action thereon eitber judicial, executive, or merely 
clérical, aiid without regard to the question whether the service rendered 
or to be rendered Is i)roper or im[)roper, and a receiver eommits an 
offensp under said section by receiving compensation for giving advance 
Information to the person payiiig tJie same of the restoration of lands 
to the public domain through the action of the Land Department, which 
lands tliereby become subject to eutry by means of scrip or otherwise 
In his district. 

S. Samb>— MArrEB in Which United States is Interested— Public Lands. 

Tbe United States bas a direct interest, within the meaning of Rev. 

St. § 17K2 (U. S. Comp. St. l'JOl, p. 1212], In ail its public lands and in 

tlie rii-'lit of entry or purchase thereof through proceedings to be had at 

any of Its land offices. 

On Demurrer to IndictmenL The followîng is the indictment de- 
lîiurred to: 
"District of Oregon — ss.: 

"The grand Jurors for the United States of America, Inqulrlng for the 
district of Oregon, upon tlieir oath présent that before and at times of the 
committiiig of the offense hereinafter In this Indictment mentloued, that 
Frederick A. Kribs vyas engaged in the business of scripping divers tracts of 
public lands belouging to the United States and lying in the Roseburg land 
district, in tlie stale and di|4trict of Oregon aforesaid, under the laws of the 
said United States relating to the sélection of lieu lands, and of procuring 
sueh public lands of the United States by filiug in the land office of said 
United States, In the said land and judicial districts, certain paper writings 
required by law to be filed therein by any person making application to ex- 
change otiier lands of which he was then and there the owner for such public 
lands of tlie United States. And that before and at the time of committicg 
the oiïense liereinafter in this Indictment mentioned, said James Henry Booth 
was the dniy appointed, qualified and acting receiver for the United States at 
and for tbe district of lands of the United States subject to entry at the 
United States Land Office loeated at the city of Roseburg, In said district of 
Oregon, and as such receiver was in a position to knovv, and did know. In 
advance of the gênerai publie, and in advance of ail parties desiring or 
authorized to acquire, purchase or scrip tbe same, under the laws of the 
United States, wben certain publie lands of the United States became open 
to entry under the laws thereof, by reason of the fact that prior sélections and 
entries of said lands had been flnally rejected and caneeled by the proper 
officer of the United States possessing authority to conclusively détermine that 
question, and which said public lands of the United States upon which prior 
entries had so been rejected and caneeled were loeated in the Roseburg land 
district of the United States, in said district of Oregon ; and that the said 
Pr^uerick A. Kribs, contriving and Intending to secure an advautage and pref- 



UNITED STATES V. BOOTH. 113 

erenee over ail other persons, who might désire to enter auy tract or tracts 
of said public lands so becoming open to entry by purcliase, settlement 
and scripping, by reason of the rejectlon and cancellation of prior en tries 
tbereon, and so lying within said Roseburg land district of tlie United States, 
by unlawfully Inducing and procuring the said James Henry Booth, as reeeiver 
of said land office, to wrongfuUy, and contrary to liis, the said James ITenry 
Booth's, dutj' as such reeeiver of said United States Land Office, advise and in- 
form said Fredericlj A. Kribs, in advance of ail o<lier persons, who might désire 
to enter the same under the laws of tlie United States, by pureliaso, settle- 
ment or scrlpping, when any tracts of public lands belonging to the United 
States, and lying within said Roseburg land district of the United States, 
would become open to entry by purchase, settlement and scripping, by reason 
of the re,1ection and cancellation of prior entries thereof, had secured and 
accepted for himself, the said Frederick A. Kribs, and had contracted for the 
services of said James Henry Bootli, and had agrecd to pay for tlie same, and 
thèse services had been rendered in part, and were to be rendered in part, 
to him by said James Henry Booth, in giving the aforesaid information 
to said Frederick A. Kribs, in advance of ail otlier persons, who might be 
désirons of knowing, and entitled to know, the same ; and that the said 
James Henry Booth did before and at the time of the committing of the 
offense hereinafter in this indictment mentioned, and within three years 
last past, give to said Frederick A. Kribs information in advance of ail other 
persons, of the faet that certain public lands of the United States lying 
within said Roseburg land district of the United States, had become open 
to entry, by purchase, settlement and scripping, under the land laws of the 
United States, by reason of the fact that prior entries thereof had been 
rejected and caneelod by the proper offlcers of the United States, possess- 
ing authority to conclusively and finally détermine that question, and that 
said James Henry Booth, when so rendering and agreeing to render the said 
service to the said Frederick A. Kribs, well knew that the said United States 
was then direetly interested in said public lands so becoming open to entry, 
and in the proeeedings, claims, matters and things in which the said James 
Henry Booth was then so rendering and agreeing to render the said service 
to the said Frederick A. Kribs. 

"And the grand jurors aforesaid, upon their oath aforesaid do further 
présent that the said James Henry Booth, on the fifth day of Gctober, 1903, 
at and in the said district of Oregon and during his continuance in office 
as such reeeiver of the United States for said Roseburg land district of tlie 
United States, unlawfuily did reçoive certain compensation from the said 
Fredericlî A. Kribs, that is to say, eight hundred dollars, for the services 
so rendered, and to be rendered, b,v him to tlie said Frederick A. Kribs, 
as aforesaid, in relation to certain of the public lands of the United States, 
and proeeedings, claims, matters and things aforesaid, in which tho said 
United States was direetly interested, and thereby the said .Tames Henry 
Booth did then and there offend against section seventeen hundred and 
eighty-two of the Revised Statutes of the said United States fU. S. Comp. 
St. 1901. p. 1212] ; against the peace and dignity of the said United States, 
and contrary to the form of the statute of the same in such cases made and 
prepared. 

"Dated at Portland, Oregon, this eighth day of April, 190.5. 

"Francis J. Heney, 
"United States Attornev District of Oregon. 
"W. H. H. Wade, 
"Forenian of U. S. Grand Jury. 

"Wltnesses sworn and examined before the grand jury : Fredericlc A. Kribs. 

"A true bill. W. H. H. Wade, Foreman of the Grand Jury. 

"Filed April 8, 1905. , J. A. Sladen. 

"Clerk U. S. Circuit Court District of Oregon." 

Francis J. Heney, Spécial Assistant to the Attorney General. 
A. C. Woodcock and Lionel R. Webster, for défendant. 
14SF.— 8 
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HUNT, District Judge. The demurrer is gênerai, so that the 
question for décision is: Does the indictment state facts wliich con- 
stitute a crime under section 1782, Rev. St. U. S. [U. S. Comp. St. 
1901, p. 1213] ? If there are objections which may be available to 
the défendant by way of défense on the trial only, they are not to be 
considered now. Nor are mère defects of form involved, unless they 
so affect the substance of the pleading as to make the whole indict- 
ment fatally defective. The statute under which the indictment is 
drawn reads as follows : 

"No Senator, Représentative, or delegate, after his élection and during his 
continnance.in office, and no liead of a department, or otlier ofRcer or clerli in 
tlie employ of tlie government, sliall receive or agrée to receive any compensa- 
tion wliatever, directly or indirectiy, for any services rendered, or to be ren- 
dered, to any person, eitlier by himself or another, in relation to any proceed- 
ing, cbutract, claim, controversy, charge, accusation, arrest, or otlier niatter 
or thing in which the United States is a party, or directly or indirectiy in- 
terested, before any department, court-martial, bureau, ofâcer, or any civil, 
military, or naval commission vi'hatever. Bvery person ofCendlng against this 
section shall be deemed guilty of a misdemeanor, and shall be imprisoned not 
more than two years, and flned not more than teii thousand dollars, and 
shall, moreover, by conviction therefor, be rendered forever thereafter In- 
capable of holding any office of honor, trust,, or profit under the government 
of the United States." 

Now, let U'S see what this indictment charges. 

The allégation is plain that, about October 5, 1903, Frederick A. 
Kribs was engaged in the business of scripping divers tracts of the 
public lands, belonging to the United States, lying in the Roseburg 
land district, within the state of Oregon, and that the scripping was 
being donc, under the laws of the United States relating to the sélec- 
tion of lieu lands and of procuring such public lands, by fîling 
in the land office Of the United States, in the Roseburg land district, 
certain paper writings required by law to be filed by any person mak- 
ing application to exchange other lands, of which he was then and 
there the owner, for such public lands of the United States. It is next 
charged that, before and at the time of committing the offense al- 
leged in the indictment, to wit, October 5, 1903, the défendant, James 
Henry Booth, was the duly-appointed, qualified, and acting receiver 
for the United States, for the district where the lands of the United 
States were subject to entry at the land office at the city of Roseburg, 
in the state of Oregon. It is also plainly averred that, as such receiv- 
er, Booth was in a position to know, and did know, in advance of 
the gênerai public, and in advance of ail parties desiring or authorized 
to acquire, purchase, or scrip the same under the laws of the United 
States, when certain public lands became open to entry by reason 
of the fact that prior sélections and entries of said lands had been 
finally rejected and canceled by the proper officer of the United States, 
possessing authority to détermine that question conclusively, and which 
said public lands of the United States upon which prior entries had 
been so rejected and canceled were located in the Roseburg land dis- 
trict. . . 

It is also sufficiently well alleged that Frederick A. Kribs, contriv- 
ing and intending to secure an advantage over ail other persons who 
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might désire to enter any tract or tracts of saîd public lands so be- 
coming open to entry by purchase, settlement, and scripping, by rea- 
son of the rejection and cancellation of prior entries thereon, so lying 
within the Roseburg land district, by unlawfully inducing and procur- 
ing the said Booth, receiver, wrongfully and contrary to his (Booth's) 
duty as such receiver, to advise and inform Kribs, in advance of ail 
other persons who might désire to enter the same, under the laws of 
the United States, by purchase, settlement, or scripping, when any 
tracts of public lands lying within the Roseburg land district would 
become open to entry by purchase, settlement, and scripping, by reason 
of the rejection and cancellation of prior entries thereof, had secured 
and accepted for himself (Kribs), and had agreed to pay for the same. 
and thèse services had been rendered in part, and were to be rendered 
in part, to him (Kribs) by Booth, by giving the aforesaid information 
to Kribs in advance of ail persons who might be desirous of knowing, 
and entitled to know, the same. It is next charged that, before and 
on October 5, 1903, Booth, the défendant, did give to Frederick A. 
Kribs information in advance of ail others of the fact that certain pub- 
lic lands of the United States within the Roseburg land district had 
become open to entry, by purchase, settlement, and scripping, under 
the land laws of the United States, by reason of the fact that prior 
entries thereof had been rejected and canceled by the proper ofHcers 
of the United Stafes, who had authority to détermine that question 
fînally. It is also averred that Booth, when so rendering and agree- 
ing to render the said service to the said Kribs, well knew that the 
United States was then directly interested in the said public lands 
so becoming open to entry, and in the proceedings, claims, matters, 
and things in which the said Booth was then so rendering and agree- 
ing to render the said services to the said Kribs. 

Next follows a direct and positive charge that, on the 5th of October, 
1903, Booth, the défendant, in the district of Oregon, and during his 
continuance in office as receiver of the Roseburg land district, unlaw- 
fully did receive certain compensation from the said Kribs — that is, 
$800 — for the services so rendered and to be rendered by him to the 
said Kribs, as aforesaid, in relation to certain of the public lands of 
the United States, and proceedings, claims, matters. and things afore- 
said, in which the said United States was directly interested ; and 
thereby the said Booth offended against section 17S3 of the Revised 
Statutes of the United States. 

A careful reading of the several opinions of the justices of the 
Suprême Court in Burton v. United States (decided May 21, 1906) 
26 Sup. Ct. 688, 50 L. Ed. 1057, discloses that the framers of the stat- 
ute under considération had in mind the enactment of a law to se- 
cure honesty of executive acts. To help attain this object it is 
made a crime for government officers to agrée to receive compensa- 
tion, or to receive it, for services rendered or to be rendered in the 
matters embraced within the statute. Justice Harlan, considering 
the law in its relation to members of Congress, said: 

"Evidentlj' the statute has for its main object to secure the Intesrity of ex- 
lïcutive action against undue influence iipon the iJart of mprahers of that 
branch of the governmeut, wliose favor may hâve much to do wiih the ap- 
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pointment to, or rétention in, public position of thoise whose officiai action It 
is soiight to control or direct. The evils attending sucli a situation are ap- 
parent, and are ineroased when those seelving to intluence executive offlcers 
are spurred to action by bôpes of pecuuiary reward. ïbere eau be no rea- 
son why tlie governuient may not, by législation, protect oacli department 
against sucb evils, iudeed, against everytliing, from whatover source it pro- 
coeds, that tends or may tend to corruption or iuefflcieney in tUe management 
o( public affairs." 

But, while one of the principal purposes of the statute was to pre- 
vent influence upon the part of members of that branch of the 
government whose favor may hâve much to do with the appointaient 
of certain officiais in public position, yet the scope of the statute is 
. even wider than that. Eliminating the partictilar words referring 
to Senators, Représentatives, or delegates, and to heads of depart- 
ments, we still find that it is unlawful for an}' ofïicer or clerk in the 
employ of the government to receive, or agrée to receive, any com- 
pensation whatever, directly or indirectly, for any service rendered 
or to be rendered, to any person, either by himself or another, in 
relation to any proceeding, contract, claim, controversy, or other mat- 
ter or thing, in which the United States is directly or indirectly in- 
terested, before any department, court-martial, bureau, ofhcer, or 
any civil, military, or naval commission whatever. In this language 
there is no restriction limiting the opération of the law to those who 
may hold higher positions, as Senators, Représentatives, or heads 
of departments. Any officer — any clerk, no matter how subordinate 
may be his clérical position, if he, be in the employ of the govern- 
ment — is expressly included, and forbidden to do those things which 
are made unlawful by the comprehensive language of the law. Con- 
gress proceeded evidently in récognition of the principle that "No 
man can serve two masters," and that it was not right that an of- 
ficer should agrée to accept fées for doing services in matters where 
the United States is interested, before any officer of the govern- 
ment. The performance of duty by an officer is compensated by the 
salary or fées regularly allowed by law. To permit agreements 
for other compensation for services, to be paid by those interested in 
matters before government oiîfîcers, would be to countenance the 
rendering of services oftentimes inconsistent with fidelity to the best 
interests of the government, to which the employé owes his first and 
highest obligation. 

A receiver of a land office of the United States belongs within one 
of the great departments of the government. In his officiai capacity 
he has a control over ver}' important interests connectcd with the 
public lands of the United States. He, together with the register, 
exercises a quasi judicial power in certain land contests which are 
brought before the local land office. He receipts for entrics for the 
public lands, advises those who appear before the local land office 
of the conditions existing concerning the lands inquired about, is 
a custodian of public funds, and, generally, may be said to be an 
immédiate représentative of the General Land Office, which, in 
turn, is part of the Intcrior Department of the government of the 
United States. As an officer in the employ of the government, he is 
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limitée! to certain compensation, to be his under the law, and, under 
section 1782, is forbidden to receive or to agrée to receive any 
compensation, whatever, directly or indirectly, for any services render- 
ed or to be rendered to any person by himself, in relation to any pro- 
ceeding or other matter or thing in which the United States is di- 
rectly or indirectly interested, before any department or officer. 

The défendant, as receiver, being an officer in the eraploy of the 
government, received, according to the allégations of this indict- 
ment, SSOO from one Kribs, as compensation for rendering a serv- 
ice. This service was the giving to Kribs knowledge, ahead of that 
to be given generally to people, that certain lands of the United 
States were subject to entry by purchase, settlement, or scripping, 
at the land office of the district in which the défendant was receiver. 
I am very clearly of the opinion that this was an agreement to re- 
ceive compensation for the rendition of a service. Whether the 
service in itself was of a proper or improper nature is not now very 
material ; that is to say, I do not regard it as of vital importance to 
ascértain whether it was the duty of the défendant to give to any and 
to ail persons the information that he is charged with having given 
to Kribs, inasmuch as the essence of the statutory offense is, not re- 
ceiving, or agreeing to receive, compensation for proper or improper 
acts, but the receiving, or the agreeing to receive, compensation for 
service of any kind, rendered or to be rendered by himself in rela- 
tion to any proceeding or other matter or thing, without regard to 
its character, in which the United States is directly or indirectly in- 
terested, before any department or officer. So that we hâve hère 
the case of an officer of the United States charged with receiving, or 
agreeing to receive, $800 for services rendered or to be rendered to 
one Kribs by himself, the receiver. Now, the services pertained 
or related to public lands, which would be open to settlement and 
purchase; that is, lands which belonged to the United States, con- 
cerning which action had been taken by those in authority. Let 
it stand as correct that the question of the opening to entry of thèse 
public lands referred to in the indictment had been conclusively 
determined by the higher divisions of the Interior Department at 
AVashington, and that the acts of the receiver at Roseburg were 
largely ministerial. Still I do not think that is of concern, provid- 
ed the service to be rendered, or that was rendered, for compensa- 
tion, by the défendant as receiver, related to matters or things in 
which the United States was directly or indirectly interestedrand 
provided they were matters or things before any department or 
officer of the United States. 

It needs no argument to demonstrate that the United States bas a 
direct interest in ail its public lands, and in the disposition of the 
same pursuant to law, and that this interest does not cease until 
there hâve been at least some steps properly taken to divest title. 
There was no way by which there could hâve been entry or purchase 
of the lands open to entry and purchase within the land district of 
the Roseburg land office, except by appropriate steps initiated and 
had through the United States land office situated there. And, as 
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long as the United States held its lands as its own, it had a direct 
interest in tliem, and the giving of knowledge of the fact that they 
or portions of them were or were net subject to entry or purchase 
was of direct interest to the United States ; the status of the lands 
being a matter before the land office and the officers thereof. 

In the Burton Case, heretofore cited, the Suprême Court consider- 
ed the argument that the United States could net be interested in 
any proceeding or matter pending before an executive department, 
uniess it has a direct moneyed or pecuniary interest in the resuit; 
but the court said that such a view rests upon an interprétation of 
the statute which is wholly inadmissible. And, in accord with the 
gênerai view of the Suprême Court, I hold that the United States 
has a direct interest in ail its public lands, and in the right of entry 
or purchase thereof through proceedings to be had at any of its regu- 
larly constituted land ofhces. 

By far the most difficult point for décision is whether the stat' 
ute quoted makes it criminal for an ofïicer to render a service for 
compensation in relation to a matter before the particular office over 
which he may préside, or in which he is an employé and vvhere the 
matter may be before himself officially. 

It may be that, where an officer knowingly accepts compensation 
not allowed by law for a service to be performed by him, in a matter 
before his own office and himself as an officer, pénal responsibility 
can be fixed only under the bribery statute. Yet an officer may un- 
lawfully accept compensation for a service perfectly proper in it- 
self, which he performs, and still be wholly innocent of the crime 
of bribery as defined by the statutes of the United States. The brib- 
ery statute (section 5501 [U. S. Comp. St. 1901, p._3709]) covers 
the acceptance of money or other thing where there is an intent on 
the part of the officer to hâve his décision or action in a matter pend- 
ing influenced thereby. In the bribery statute we find the word 
"influence" uçed; it being essential that the considération shall hâve 
been received with the purpose on the part of the officer to hâve his 
action or décision infîuenced thereby. It does not always follow, 
however, that the mère acceptance by an officer of compensation 
or gratuity for doing a service which he intends to, and ought by 
law to do, in a matter in his own office, carries with it an intent on 
his part that his action in such matter shall be infîuenced thereby. 
Such cases do not appear to be within the purview of the bribery law 
(section 5501), for the wrong in such instances lies, not in an intent 
to be infîuenced by the compensation, but in unlawfully and know- 
ingly agreeing to receive or receiving the compensation for doing 
the service, and this without regard to the question of whether the 
officer intended to hâve his action influenced in any way by the 
compensation or agreement for it. If there can be no criminal 
liability except under the bribery statute, then there appears to be 
no way to pvmish officiais who may do what is clearly wrong by 
accepting compensation for the performance of services before 
their own offices in matters in which the government is interested. 
I cannot believe that a construction is accurate which assumes that 
Congress has omitted to provide for the punishment of such viola- 
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tions of duty on the part of government officers. Hence ît is that 
reflection directs me to the opinion that ofïenders of the latter class 
are properly indictable, under section 1?82, for unlawfully receiving 
compensation. By the very ternis of the statute, if any service has 
been rendered by any officer or clerk, in relation to a matter or thing 
in which the United States is directly or indirectly interested, before 
any ofïicer, the offense may havc been committed. The matter must 
be before any department, bureau, officer, or tribunal or body speci- 
fied by the letter of the law. Hère the case is that of an agreement 
to render, and the rendering of, a service for a compensation by an 
officer, in a matter before a land office and its officers, one of whom 
was défendant himself. The matter related to the public lands, and 
in thèse public lands and their disposition, as shown, the United States 
was directly interested. 

The language of the statute to the effect that the matter must be 
one, and the service must be performed, "before any department, 
court-martial, bureau, officer, or any civil, military, or naval commis- 
sion whatever," does not necessarily mean that there must be a con- 
troversial matter. Advocacy of one side as against another in a con- 
test or matter is comprehended, but not exclusively so by text or 
reasonable intendment. Kor example, it may be of very great value 
to hâve first knowledge from land officiais concerning the opening 
for entry of certain public lands over which no controversy whatso- 
ever has arisen or is likely to arise. Indeed, in many cases no pos- 
sible controversy can arise over the acquisition of public lands until 
it is known that the lands hâve become subject to entry or purchase ; 
yet, if an officer of the land office agrées to accept compensation for 
the service of notifying one person over others, in order to give such 
person a preferential opportunity to acquire the lands of the United 
States, he has done what is prohibited in relation to a matter of 
direct interest to the government, and done it in a matter still before 
the local land office and its officers, and it is none the less a trans- 
gression that it is before the office over which the officer who does the 
service présides. So, too, if the agreement for compensation for the 
service exists, or the compensation is had, it is immaterial whether 
the service or act to be done, or done, relates to a matter executive or 
quasi judicial in its nature, or whether the officer before whom the 
matter pends is properly performing executive or judicial or quasi 
judicial functions. The service need not be the décision of a dis- 
puted question, or an act calling for discretionary conduct. 

If this indictment had distinctly charged the acceptance of money 
for a service performed by the receiver in a land entry pending be- 
fore the register of the land office, it would be quite plain that gênerai 
demurrer would not be good. And, if an offense would hâve been 
completely stated under such allégation of fact, it would seem to me 
to be sufficient in its présent form as against the receiver, charging 
fiim with receiving compensation for rendering services before the 
land office, even though he is himself an officer of such land office; 
provided, always, the matter is one in which the United States is in- 
terested. 
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In conclusion, it is proper to say that I regard the légal questions 
présentée! by the demurrer as very close ; but, as I understand the 
gênerai doctrine of the opinion of the Suprême Court in the Burton 
Case, supra, this indictment states an offense under section 1783, 
Rev. St. U. S. It suffîciently charges the officiai capacity of the de- 
fendant that he received compensation for services which were ren- 
dered by himself, that the matter related to lands in which the United 
States has direct interest, and that the matter was before a land office 
of the United States and the receiver thereof. 

It follows that the gênerai demurrer must be overruled. 



In re DOWNING. 
(District Coiirt, W. D. Kentucl^y. Noveuil)or 38, 1905.) 

1. Bankruptcy— Exemptions— Law Govekning. 

A banlirupt's riglit to exemptions is governed by the law of tlie state 
as construed by tbe state courts. 

LEd. Note. — For cases in point, see vol. C, Cent. Dig. Baiiliruptcy, g§ 
GG4-670.J 

2. Samk— Kentuckt Homestead Statute. 

TJuder Ky. St. 1903, § 1702, wliicb, as construedi by tlie state Court of 
Appeals, exempts a debtor's homestead if occuiiied by bim in good faitli 
"at the time au attempt is made" to subject it by exécution, regardless 
of wliether or not it was so oceupied whcu the debt was coutraeted, If it 
was tlien owned by the debtor, a banljvupt is entitled to the exemption 
of property so oceupied by bim pi-ior to tlie bankruptcy. as against a 
credltor who procured an attachmeut on the ground of insolvency before 
sucb oecupancy, which was later levied on the property, but was dissolved 
bv the adjudication by virtue of Bankr. Act .Tuly 1, 1898, c. 541, § 67, 30 
Stat. 5G4 [U. S. Comp. St. 1001, p. 3449], and the ereditor proved his 
claim as an unsccured debt. 

[Ed. Note. — For cases in point, see vol. C, Cent. Dig. Banlvruptcy, § 6C8.] 

In Bankruptcy. On pétition for review of referee's décision. 

Clayton B. Blakey, for petitioner. 

W. ly. Porter and Geo. T. Duff, for bankrupt. 

EVANS, District Judge. The pétition in this case was filed Febru- 
ary 15, 1904, and the adjudication was made on the same day. The 
pétition for discharge was filed May 2d, and a discharge, without op- 
position having been made thercto, was granted on the 35th day of 
June, 1904. Upon this state of fact it might be said that under the 
ruling of the Suprême Court in Lockwood v. Exchange Bank, 190 U. 
S. 294, 23 Sup. Ct. 751, 47 L. Ed. 1061, 10 Am. Bankr. Rep. 107, the 
matter had probably passed out of our jurisdiction, if the Louisville 
Tobacco Warehouse Company had acquired such a right to subject 
the homestead of the bankrupt to its particular debt as that ereditor 
now contends for, though the right of the ereditor, if any, might be 
defeated by pleading the discharge, which had been granted without 
opposition; the ereditor not having asked for a postponement of the 
question of discharge until its right to a lien upon the homestead 
could be determined by the state court. But in the actual state of the 
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record différent and more far-reaching rules are applicable. On the 

27th day of April, 1904, the trustée in this case proceeded to set apart 
the homestead as exempt. He made no claim to it on behalf of the 
gênerai creditors of the bankrupt. The Louisville Tobacco Ware- 
house Company took exceptions to this action, and insisted that the 
trustée ought, and moved that he be required, to administer it as 
part of the bankrupt's assets, upon the ground that the bankrupt was 
not entitled to a homestead in the land under section 1702 of the 
Kentucky Statutes of 1903. Exception was also taken to the action 
of the trustée in setting apart as exempt certain personal property ; 
but this seems to be abandoned, leaving only questions as to the home- 
stead to be determined. Under the express provisions of the bank- 
ruptcy act this détermination must dépend upon the Kentucky statute 
as construed by the state courts. In re Falls City Shirt Mfg. Co. (D. 
C.) 3 Am. Bankr. Rep. 437, 98 Fed. 592. 

It is claimed, inasmuch as the bankrupt had been living for several 
years in adultery with the woman he married about the time of the 
attachment presently to be mentioned, and by whom he had had several 
children, that he was not entitled to the exemption ; but the exact 
proposition was ruled adversely to this contention by the Kentucky 
Court of Appeals in Bell v. Keach, 80 Ky. 42. Section 1702 of the 
Kentucky Statutes of 1903 is in this language: 

"In addition to the personal property exempted by this article, there shall, 
on ail debts or liabilities created or incurred after the first day of June, one 
thousand eight hundred and sixty-six, be exenii>1i from sale under exécution, 
attachment or .iudgment, except to foredose a inortgage given by the owner 
of a homestead, or for purchase nioney due therefor, so much land, Including 
the dwelllng-house and appurtenances owned by debtors, who are actual bona 
flde housekeepers with a tamily, résident in this coranionwealtli, as shall not 
exceed in value one thousand dollars; but this exemption shall not apply to 
sales under exécution, attachment or judgnient, if the debt or lîabillty ex- 
isted prior to the purchase of the land, or the érection of the improvements 
thereon." 

In the case at bar, the title to the land appears to bave descended 
to the bankrupt from bis father some years before the adjudication 
in bankruptcy, but he only beg.-m bis occupation of it as a home with 
bis family on the 15th day of December, 1903. He bas so occupied it 
ever since that date. He was married on the 12th day of December, 
1903, to the woman with whom he h-id lived for years while bis family 
was increasing and growing up. For some months previous to his 
marriage he had been intending and preparing to move to and live 
upon the land. On December 11, 1903, the Louisville Tobacco Ware- 
house Company instituted its action in the Monroe circuit court against 
the bankrupt to recover $1,4G9.0(), claimed by it upon an indebtedness 
created in 1903, after the title to the land had devolved upon the 
bankrupt, and upon an allégation practically to the effect that the de- 
fendant was insolvent and without sufficient property to pay his debts 
obtained an attachment which, on December 12th, was placed in the 
hands of the sheriff, and was by that officer, on the 30th day of the 
same month, levied upon the land in question. No action was taken in 
the state court upon the attachment, though judgment in personam 
was rendered upon the claim on the 5th day of February, 1904. The 
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warebouse compahy proved its claim in this proceeding, not as a secur- 
ed, but only as a général^ créditer. It made no claim in its proof of 
debt to any Hen on the land, either by virtue of its attachment or 
otherwise, and I tliink must consequently be beld to bave abandoned 
any sucb claim to a lien. This, however, sbould be reparded as not 
very material, because the attachment, having been obtained and per- 
mitted within four months of the adjudication in bankruptcy, and 
upon grounds wliich showed that the debtor was then insolvent, and 
which attachment, if sustained,. would necessarily work a préférence, 
was dissolved by the adjudication under the express provision of 
section 67 of the bankruptcy, act (Act July 1, 1898, c. 541, 30 Stat. 
564 [U. S. Comp. St. 1901, p. 3449]). In re Arnold (D. C.) 2 Am. 
Bankr. Rep. 180, 94 Fed. 1001. The warebouse company being, there- 
fore, only a gênerai creditor, only having that status, and not in its 
proof of debt insisting upon any lien under an attachment which, in 
contemplation of law, was dissolved by the adjudication, the question 
of the right of the bankrupt to hâve the land exempt as a homestead 
is much simplifîed. In Nichols v. Sennitt, 78 Ky.. at page 632, the 
Court of Appeals fixed the test to be applied in cases like the one before 
us in this language : 

"We will not stop to înquîre Iiow far tlie décisions in tlie states mentioned 
are authority liere by reason of tlie similarit.y of tlie statutes, because it ap- 
jiears to us that the homestead statute in this state iis subject to but one 
construction, and that Is that, if the land was purchased or the improve- 
ments made prier to the création of the debt, the homestead right attaches 
when the claimant is in occupaney as a houselceeper in good faith at the 
tlme the attempt is made by exécution to subject tlie land. The clause of the 
statute giving the homestead is gênerai in terms, allowing the exemption to 
ail bona flde housekeepers with familles, and without référence to the time at 
^yhich the homestead may hâve been created by actual occupaney." 

The proof of debt of the warebouse company was presented to the 
référée and allowed on April 30, 1904, and any lien under the attach- 
rnent, by opération of law, having previously been dissolved, this proof 
of its debt must be regarded as the first appearance of the warebouse 
company in this proceeding. The trustée set apart the homestead on 
the 27th day of April, 1904, and the warebouse company made its 
objections thereto on the 30th day of the same month. Thèse last 
steps, it appears to us, must be regarded as the beginning of the at- 
tempt of the warebouse company to hâve the homestead subjected to 
the debts of the bankrupt, and, as the occupaney of the land by the 
bankrupt with bis family began in December previous, the bankrupt 
clearly appears to be entitled to the homestead under the rule in Nichols 
V. Sennitt, above cited. We see no escape from this conclusion. 

Besides, it might be that while a gênerai attachaient was issued from 
the state court on December llth, 1903, and placed in the sherifif's 
hands on the ISth, still sucb process was not necessarily to be levied 
on exempt property, but only on property not exempt, and the issuing 
and placing in the sheriff's hands of the attachment may not, per se, 
hâve been the beginning of the attempt to make a claim upon exempt 
property within the purvievv of the rule in Nichols v. Sennitt. Not 
until December 30th, when the attachment was in fact levied upon the 
homestead, might the creditor be regarded as actually asserting a 
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claim upon exempt property. But, meantime, on the 15th of the sama 
nionth, the bankrupt, with his family, had moved upon the land and 
begun to occupy it as a homestead. We incline to think, though it is 
not necessary to say more in view of what has been previously said, 
that the Court of Appeals of the state would hold that there was no 
actual attempt to subject the homestead until the attachment was in 
fact levied on December 30th, and that, as at that time the property 
was occupied by the bankrupt and his family as a homestead, he was 
entitled not to be disturbed. 

At ail events, from what has been briefly stated, it results that 
the pétition for a review must be dismissed. 



MURRAT V. GEORGE W. JUMP CO. 
(District Court, S. D. New Yorlt. June 12, 190G.) 

1. Shipping — Action for Freight — Quantity of Litmber C^rgo. 

An estimate of tlie quantity of lumber in a cargo, based on the carryinj» 
capacity of the vessel, slioulrt not be acco))te(i in an action for tbe freiglit 
as against what appears to hâve been a reasonably accurate tally, made 
when the lumber was loaded ; but such tally may be corrected by évidence 
that the shipper received a greater quantity from the vessel at the place 
of delivery. 

2. Same — Delay in Receiving Cargo — Liability fob Expenses op Shipper. 

Wliere libelant, after agreeing to furnish a vessel to transport a cargo 
of lumber in the harbor of New York, but vvithout any definite eontract 
as to time, was delayed in procuring a vessel, but responrtent, having 
failed to secure one elsewhere, accepted libelant's when tendered, libel- 
ant cannot be held liable for expenses incurred by respondent in consé- 
quence of the delay. 

3. Same — Demurrage. 

The claim of a boat owner for demurrage on aecount of delay in dis- 
charging disallowed, where it appeared that he could hâve secnred quicb 
discharge by moving to a différent location in the same yard. 

[Ed. Note. — For cases In point, see vol. 44, Cent. Dig. Shlpping. §§ 576- 
581. 

I)eraurra£,'e, see notes to Hanùson v. Smith, 14 C. C. A. 657 ; Randall 
v. Sprague, 21 O. C. A. 337 ; Hngeninau v. Norton, 46 C. C. A. 4.] 

4. Same. 

A boat owner is not entitled to démarrage for the time during which 
he refused to continue unloading becauso of the pendency of negotiations 
for security for the freight, where he might hâve difcharged, and pre- 
served his lien on the cargo by refusing to deliver. 

[Ed. Note. — For ca«es in point, see vol. 44, Cent Dig. Shipping, §§ 587, 
588.] 

In Admiralty. Suit for freight and demurrage. 

Hyland & Zabriskie, for libellant. 
Louis H. Reynolds, for respondent. 

ADAMS, District Judge. This action is to recover the freight on 
180,000 feet of lumber from 98th Street, East River, to the foot of 
Noble Street, Brooklyn. 

There is no dispute that the rate was $1.00 per thousand but a con- 
troversy has arisen as to the quantity transported, the libellant basing^ 
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his daim on an estimate founded upon the usual capacity of the vessel 
and the respondent relying upon a tally of the lumber made at the 
place of shipment. While there is much to support the Ubellant's esti- 
mate, I do not think it should be permitted to prevail against a reason- 
ably accurate tally, which the testimony tends to show was made by 
the respondent and the auctioneer at the yard. The auctioneer's tai- 
lles were not complète but there was no différence between them and 
the respondent's so far as they went and after the auctioneer's clerks 
ceased making tallies, because of the necessity for vacating the prem- 
ises, the respondent's clerks, who had verifîed the auctioneer's up to 
that point, went on and completed the tally of the lumber that went on 
the beat. Their statements showed that the quantity on board of the 
boat was 130,796 feet and that is the quantity that should be paid for. 
Doubtless the discrepancy between the Ubellant's estimate and the re- 
spondent's tally is accounted for by the kind of lumber that the cargo 
consisted of, it being eut up into small and irregular pièces, which 
would occupy more space than uniform pièces. 

Another disputed question is as to whether the libellant by delay in 
sending his boat to receive the lumber rendered himself liable for cer- 
tain expenses said to bave been incurred by the respondent. The testi- 
mony does not satisfy me that any such defînite arrangement was made 
as to warrant allowing the respondent to recover damages for delay. 
There was a scarcity of boats in the harbor and the libellant sent about 
the harbor to obtain one as soon as practicable. The respondent was 
by the efforts of its manager unable to secure any other boat and re- 
turned to the libellant and accepted his boat at the time he tendered it. 
I do not see how any damages could be properly allowed against him 
under the circumstances. 

y^nother disputed question is as to what occurred when the boat 
reached the respondent's yard in Brooklyn. It appears that the libel- 
lant could hâve secured an earlier delivery of the lumber by taking his 
boat to other places at the yard where similar boats went and secured 
quick discharge. 

Another clàim is that the discharge was interrupted and ceased for 
several days while parties were negotiating about security for the Ubel- 
lant's freight. For this détention of the boat, he claims demurrage. 
He was entitled to a lien on the lumber for his proper charges for 
transporting it but it does not appear that there was any necessity for 
resorting to it as the respondent was apparently amply responsible. 
Instead of delaying for several days, while the matter of security was 
being arranged, he could hâve put the lumber ashore but refuse deliv- 
ery and thus secured himself for any proper charges he might bave. 
He could not properly make his boat a warehouse for the purpose and 
thus collect hire while waiting under the guise of demurrage. I there- 
fore hold that the claim for demurrage should be rejected. 

Additional Opinion. 

The foregoing was prepared at the expiration of the trial, April 6, 
1906, and it only remains to consider the additional évidence adduced 
by the libellant with respect to the quantity of lumber on the boat. As 
appears above, the probable amount was in excess of the tallies made 
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by the respondent but it was not allowed because the tallies were the 
best évidence then before the court. Since that time, however, the 
libellant bas caused the production of a paper by the respondent, which 
shows that it received 170,192 feet through the beat, The further 
testimony with respect to an additional quantity is made of estimâtes 
and computations based thereon and can not be considered. The libel- 
lant, however, has established the quantity of 170,192 feet transported 
and is entitled to recover on that amount. Otherwise the décision will 
stand as originally made. 



STEATTON V. KOMADA & 00. 

(Circuit Court, N. D. California. July 11, lOOG.) 

No. 13,838 (1,783). 

1. CUSTOMS DUTIES — ClASSIFICATIO>'" — SaKK — SIMILITUDE. 

"Sake" does not liave a substantial reseuiblance to either wine or 
béer, so as to be dutiable as sueh by similitude uiuler the provisions of 
Tariff Act July 21, 1897, c. 11, § 7, 30 Stat. 205 [V. S. Comp. St. 1901, p. 
1693], but is dutiable as an unenuiuerated manufactured article, under 
section 6, c. 11, 30 Stat. 20.5 [U. S. Comp. St. 1901, p. 1093]. 

2. SaME — SlMIMTUDE — TEXTURE. 

In the provision in Tariff Act July 2-t, 1897, c. 11, § 7, 30 Stat. 205 
[U. S. Comp. St. 1901, p. 1693], that unenumerated articles shall be 
dutiable at the rate applicable to enumerated articles which they re- 
semble in "texture," etc., "texture" does not relate to liquids, but only 
to the structure of woven fabries. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,183 (T. D. 26,810), which reversed 
the assessment of duty by Frederick S. Stratton, collector of customs 
at the port of San Francisco. 

Robert T. Devlin, U. S. Atty., Benjamin A. Levett, Spécial Asst. 
U. S. Atty. (Benjamin McKinley, Asst. U. S. Atty., on brief), for 
collector. 

Stanley Jackson and Thomas Fitch (Percy W. Crâne, on the brief), 
for importers. 

MORROW, Circuit Judge Torally). This is an application for the 
review of a décision of the Board of United States General Appraisers, 
rendered October 26, 190.3, respecting the classification of a Japanese 
beverage known as "sake," under the customs revenue laws. The ar- 
ticle is not mentioned by name in the tariff act, and the question is 
whether it is dutiable by similitude, either in material, quality, texture, 
or use, under the provisions of section 7 of the tarifif act (Act Julv 24, 
1897, c. 11, 30 Stat. 205 [U. S. Comp. St. 1901, p. 1693]), as a still 
wine containing more than 14 per centum of absolute alcohol, at 50 
cents per gallon under paragraph 296 of the act (30 Stat. 174, c. 11, 
§ 1, Schedule H [U. S. Comp. St. 1901, p. 1654]), or as aie or béer 
otherwise than in bottles or kegs, at 20 cents per gallon under para- 
graph 297 of the act (30 Stat. 174, c. 11, § 1, Schedule H [U. S. Comp. 
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St. 1901, p. 1655]), or whether it is to be classed as a nonenumerated 
article under section 6 of the act (30 Stat. 205 [U. S. Comp. St. 1901, 
p. 1693] ). 

Texture is defined as relating to the structure of woven fabric and 
has no quality relating to liquid. The similitude in this case must, 
therefore, be either in material, quality, or use to bring the article in 
question withîn the statute. It appears from the évidence that "sake" 
is manufactured from rice by a peculiar process of fermentation, and 
in this respect resembles béer, in being made from a cereal. It appears. 
also, that the first stage of this process resembles the manufacture of 
béer; but the subséquent manipulation of the material is wholly dif- 
férent, and the article itself, when read)'' for use, aside from color, is 
entirely unlike aie or béer in quality and taste. The process of fer- 
mentation does not resemble that of wine. The alcoholic strength of 
"sake" is developed from the sugar in the starch contained in the rice, 
while the alcoholic strength of wine is developed from the sugar con- 
tained in the juice of the grape. The process is diflferent and the prod- 
uct is a différent material. Sake resembles wine in color, as it does 
béer, but differs in every other respect. 

"Sake" is not imported either as wine or béer, and the évidence does 
not show that it is used in place of either. It is distinctively a Japanese 
beverage, and there is no évidence that those who drink wine or béer 
as a beverage use "sake" as a substitute. There is some évidence that 
"sake" has the quality of a poor sherry wine in taste and color; but it 
does not appear that the wine referred to in the évidence is imported 
in any quantity to this country, or that "sake" is used for that wine, 
either in this country or elsewhere. The two beverages are not in 
compétition with each other. "Sake" has a distinct, uniform quality of 
its own — that is to say, ail "sake" is alike in color, taste, and substance 
— while wines difïer in ail their varions qualities of color, taste, and 
substance. Wine is made from différent kinds of grapes and from 
grapes grown in différent localities. We hâve, therefore, claret, bur- 
gundy, sherry, port, riesling, and varions other kinds of wine, made 
in différent localities and from différent kinds of fruit, and having 
différent quality, taste, color, and substance, while "sake" is uniform 
in character and in material, and unlike any known wine, except the 
poor quality of sherry referred to in the évidence and produced in 
court. Moreover, still wines, if properly handled, improve by âge, while 
"sake," like béer, détériorâtes after it has been made a few months. 
In some of thèse éléments I hâve mentioned, "sake" resembles béer more 
than it does wine ; but in the final comparison in material, quality, and 
use, a substantial resemblance to either wine or béer disappears. 

This question was before the Circuit Court for the Southern District 
of New York in Nishimiya v. United States, 131 Fed. 650. After consid- 
ering the varions qualities of "sake," as compared with wine and béer, 
the court reached the conclusion that it was so radically différent from 
those articles that it should hâve been classified for duty as a non- 
enumerated manufactured article, under section 6 of the act of July 
24, 1897. This case was appealed to the Circuit Court of Appeals for 
the Second Circuit, where the question vv'as further çonsidered, and 
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the décision of the Circuit Court affirmed. United States v. Nishimiya, 
137 Fed. 396, 69 C. C. A. 588. It is now claimed on behalf of the 
United States that the évidence in this case distinguishes it from the 
New York case, but ail the éléments of différence found in that case 
hâve been established in this case. There is more évidence on both 
sides in the présent case than there was in the Nishimiya Case, but I 
do not find that it has any more weight in establishing a similitude 
to either wine or béer. The gênerai case presented seems to me to 
be substantially the same, and the décision of the Circuit Court and 
Circuit Court of Appeals in the Nishimiya Case is entitled to very 
great respect, if not of binding force upon this court in the présent 
case. It at least raises a doubt which should be resolved in favor of 
the importer. 

The décision of the Board of United States General Appraisers is 
aflirmed. 



VICTOE G. BLOEDE 00. OF BALTIMORE CITY v. CARTER et aL 
(Circuit Court, S. I). New Yorli:. August 1, 1906.) 

1. DiscovEBY — Intereogatobies — Answeb TJnder Oath— Waivek. 

Wliere, in a bill for disœvery in aid of an action for damages for con- 
spiracy, complainant attaclied interrogatories to the biU, but waivco' 
answer ttiereto under oath, défendants were entitled to décline to answer. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Discovery, § 16 
vol. 19, Cent. Dig. Equity, § 702.] 

2. Same — Answeb. 

Where défendants undertook to answer a bill for discovery, tbey were 
required to state whether tliey had Icnowledge or information respecting 
the matter alleged in the bill, and, if they had no knowledge or informa- 
tion suflicient to form a belief, they were not required to state their be- 
lief. 

[Ed. Note. — For cases in point, see vol. 16, Cent. Dig. Discovery, § 29 ; 
vol. 19, Cent Dig. Equity, § 427.] 

3. Equity — Pleading — Information and Belief — Denial. 

An answer that défendants did not know and could not set forth as to 
their belief or otherwise wbether, etc., was insufficient, sinee, though it 
denied knowledge, it did not deny information. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dig. Equity, §427.] 

White & Blackford, for complainant. 

Gifford, Hobbs, Haskell & Beard, for défendants. 

THOMAS, District Judge. This is a bill of discovery in aid of an 
action at law for damages for conspiracy. The défendants refuse to 
answer any of the interrogatories attached to the bill upon the ground 
that complainant, by waiving oath to the answers thereto, is not en- 
titled to such answers. The complainant urges that the court should 
order the défendants to answer such interrogatories and relies upon 
Slessinger v. Buckingham (C. C.) 17 Fed. 454, Uhlmann v. Arnholt, 
etc., Co. (C. C.) 41 Fed. 369, and the forty-first equity rule. In the 
Slessinger Case Judge Sawyer points out, under the présent System of 
obtaining évidence, the advantage of waiving an answer under oath in 
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equîty cases, and expresses his surprise that solicitors for complainants 
often throw away this advantage. He shows that an answer, when 
the oath thereto is not waived by défendant, bas certain probative 
force, while an answer not under oath becomes a mère pleading. The 
opinion makes no suggestion that interrogatories, when the oath there- 
to is waived, must be answered, and the case has no bearing on the 
présent question. The Uhlmann Case fully supports the complainant's 
contention that the défendants are not excused from answering inter- 
rogatories, when the oath thereto is waived ; that the answers hâve no 
inhérent force as évidence, but become admissions that the complainant 
may at his option use as évidence. The holding is that the com- 
plainant can extort from the défendant statements that hâve and can 
hâve no evidentiary status, unless the complainant chooses to confer 
it. Judge Butler criticises cases to which an opposite holding is as- 
cribed, but gives no authority for his own holding, save that of Col- 
gate V. Compagnie Française, etc. (C. C.) 33 Fed. 83. There Judge 
Wallace held, in answer to the contention that a corporation could not 
be compelled to make discovery, that the corporation could be com- 
pelled to answer the bill, but not under oath, "although the value of 
the answer as évidence may not be worth the experiment." He adds : 

"Although no officer or agent is made a party to the bill, it is the duty of the 
corporation to cause diligent examination to be made, and give in its answer 
ail the information derived from "such examination." 

This is faint support for the doctrine that the défendant must an- 
swer interrogatories where the oath is waived. It holds that a cor- 
poration, although not able to give évidence, save through its ofificers, 
was subject to and must answer the bill of discovery. The case might 
be cited as authority that a bill of discovery must be answered although 
the oath be waived. There is much later authority to the contrary 
efïect. Rule 41 states in efïect that, so far as answers to interroga- 
tories are waived, the answers thereto, although under oath, shall not 
be évidence in favor of the défendant, unless the cause "be set down 
for hearing on bill and answer only." This apparently was to prevent 
a défendant from answering under oath, when an oath was not re- 
quired, and claiming therebv the advantage of answering under oath. 
The défendants rely upon Tillinghast v. Chase (C. C.) 121 Fed. 435; 
McFarland v. State Savings Bank (C. C.) 132 Fed. 399. Thèse cases 
hold precisely that the défendants may properly décline to answer the 
interrogatories seeking discovery attached to complainant's bill, where 
the complainant expressly waives an answer under oath. It is con- 
sidered that they state the rule as it is and of right should be. 

The motion to compel the défendant to answer the interrogatories 
is denied. 

The complainant files many exceptions to the answer to the bill of 
discovery. It is concluded that the défendant has not answered to 
the best of knowledge, information, and belief, in paragraphs 14 and 
15 (exceptions 6 and 7). Paragraph 29 does not answer paragraph 
28 as to whether Hopkins went West (exception 19). Paragraph 34 
does not fully answer paragraph 33 of the complaiiit, in that it does 
not answer whether ail the acts charged in the bill (paragraph 33) 
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were donc, and separately whether they, or any of them, were donc 
pursuant to a conspiracy as charged (exception 33). Answer para- 
graph 36 omits to answer paragraph 35 of the bill as to the words 
"as it had therefore each year" (exception 33), although the com- 
plainant of ail persons lias the best knowledge of the fact, if it be such. 

Exceptions 1, 3, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, and 33 
do not relate to acts charged in the bill as being the acts of the de- 
fendants, or as having been within their own personal knowledge. 
Many of the facts as alleged are peculiarly within the knowledge of 
the complainant, and as between the parties the complainant has had 
superior opportunities of knowledge and information. But as the 
défendants hâve undertaken to answer, they should state whether they 
hâve knowledge or information respecting the matter alleged in the 
bill. If they hâve not knowledge or information sufficient to form a 
belief, they need not state their belief. In this regard the answers 
subject to the exceptions last above enumerated are faulty, as the de- 
fendants do not state what information, if any, they bave, or whether 
they hâve a belief. Their form of answer is "that they do not know 
and cannot set forth as to their belief or otherwise whether," etc. 
This dénies knowledge. It does not denj' information, and scarcely 
dénies the belief. If the défendants hâve neither knowledge nor in- 
formation, of course there is no opportunity for belief. 

Therefore the above exceptions must be sustained, as are exceptions 
6, 7, 19, 32, and 33. 



CONKLIN et al. v. UNITED STATES SHIPBUILDING CO. 

(Circuit Court, D. New .Tersey. August 27, 190C.) 

Corporations— iKsoLVENOY—LiABiLiTT of Receiver for St.\te Franchise 
Tax. 

Tlie annual francliise tax imposed on corporations by tlie New Jer- 
sey statute. whicli provides tliat sucii tax sliall be a preferred debt in 
case of insolvency, is a valid preferred cliarfçe against the assets of an 
insolvent corporation being adminis'tcred l)y :> receiver of a court of 
equity within the state, whether state or fédéral, so long as the cor- 
poration remains undissolved. 

In Equitv. On rule to show cause. 
See 143 'Fed. 631. 

Lindabury, Depue & Faulks, for receiver of défendant company. 
Robert H. McCarter and Edward D. Duffield, for the state of New 
Jersey. 

LANNING, District Jndge. The receiver of the United States 
Shipbuilding Company seeks instruction as to whether it is his duty 
to pay to the state of New Jersey, as a preferred debt, the franchise 
tax assessed by the state against that company for the year 1905. I 
think he must do so. The case is controiled by Durvea v. American 
Woodworking Mach. Co. (C. C.) 133 Fed. 339, notwithstanding the 
fact that this court (C. C.) 140 Fed. 219, and the Court of Chancery of 
New Jersey hâve each decided that it has no power to dissolve the 
14S F.— 9 
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shipbuilding companyand thereby put an end to its corporate exist- 
ence and to the receiver's liability for franchise taxes. The trust- 
fund doctrine, which the counsel for the receiver invokes in supposed 
aid of the gênerai creditors, will not help them. The act authorizing- 
the imposition of the tax in question déclares that it "shall be a pre- 
ferred debt in case of insolvency" (Gen. St. p. 3335, § 6.) And in the 
opinion of Chief Justice Gummere in the United States Car Com- 
pany's Case, 60 N. J. Eq. 51-i, 43 Atl. 673, it was held that such an 
imposition is not, properly speaking, a tax but a debt, and that it 
is a preferred debt as to each and every franchise tax imposed upon 
an insolvent corporation during the period of its corporate existence, 
even after its assets hâve passed into the hands of a duly appointed 
receiver. Such a debt may not be allowed as a preferred one in a 
bankruptcy case, because of the provisions of the bankruptcy act (see 
In re Cosmopolitan Power Co. [C. C. A.] 137 Fed. 858), or by any 
State or fédéral court outside of New Jersey administering a New 
Jersey insolvent corporation's assets which never had a situs in 
New Jersey, because of the gênerai rule that a court will not en- 
force a principle opposed to the law or policy established within its 
territorial jurisdiction concerning matters of local administration. 
Rogers v. Riley (C. C.) 80 Fed. 759; Fletcher v. Harney Peak Tin 
Min. Co. (C. C.) 84 Fed. 555; Sands v. E. S. Greeley & Co., 88 Fed. 
130 , 31 C. C. A. 424 ; Kirker v. Owings, 98 Fed. 499, 39 C. C. A. 
132; Ballon v. Flour MiUing Co., 67 N. J. Eq. 188, 59 Atl. 331. 
The trust-fund doctrine, however, accords to ail preferred creditors 
their full légal rights. In speaking of this doctrine, Mr. Justice 
Brewer, in Hollins v. Brierfield Coal & Iron Co., 150 U. S. 383, 14 
Sup. Ct. 130, 37 L. Ed. 1113, said: 

"Whatever of trust there is arises from the peculiar and diverse équitable 
rights of the stoclîholders as agalnst the corporation in its property and 
their conditional liability to its creditors. It is rather a trust hi the ad- 
ministration of the assets after possession by a court of equity than a trust 
attachinj? to property, as such, for the direct benefit of either creditor or 
stockholder." 

This court, in administering through its receiver the trust thus re- 
ferred to, must hâve due regard to the rights of preferred creditors 
as they are fixed by the law. The terms of the contract between the 
State of New Jersey and the shipbuilding company, one of which was 
that the company should pay to the state annually a certain license 
fee or franchise tax, were embodied in a public statute, and were as- 
sented to by the shipbuilding company when it voluntarily accepted 
from the state its chartered powers. Knowledge of those terms, fur- 
thermore, must be imputed to the gênerai creditors of the company. 
Called on, as this court now is, to instruct its receiver as to his duty 
concerning the claim of the state of New Jersey, it cannot impair the 
state's contractual right. If such a rule is a hard one for the gênerai 
creditors of insolvent corporations, it can be changed only by légis- 
lative action. 

The receiver is instructed that it is his duty to pay the tax. 
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THE OCEANO. 
(District Court, S. D. New Yorli. August 2, 1906.) 

1. ADiriKAi.TY— Set-Off— Matteks Aeising out of Otiteb Transactions. 

Mutters arising out ot independeut transactions not connectée! with the 
One on wliicli a suit is brouglit cannot be pleaded as a set-olï in admiralty. 

[Ed. Note. — For cases in point, see vol. 1, Cent. Dig. Admiralty, §§ 327- 
33.3. J 

2. SaMB — JUEISDICTION. 

Where a contract sued on is not maritime, a court of admiralty is with- 
out jurisdictiou of the subjectmatter, which cannot be conferred by con- 
sent, and the objection may be taken at any time. 

[Ed. Note. — For cases in point, see vol. 1, Cent. Dig. Admiralty, §§ 1-14, 
131-135. 

Jurisdiction as to matters of contract, see notes to the Richard Wins- 
low, 18 C. G. A. 347 ; Boutin v. Rudd, 27 C. C. A. 530.] 

3. Same— Suit fob Brbach of CnABTEB— Pkooebding in Rem. 

Llbelant chartered a vessel and made a'dvances for her disbursements 
to the master, pursuant to the terms of the charter party, which pro- 
vided that such advances should be deducted in ail cases from the freight 
and should be so receipted for by the master on the bills of lading. They 
were so receipted for, but in settling the freight at the end of the voyage, 
through oversight or mistake, a part of such advances were not deducted, 
and the owner of the vessel refused to repay the same. Ucld, that a suit 
to recover the same was one for breach of the charter, of which a court 
of admiralty had jurisdiction, and that It might be brought in rem against 
the vessel, which was bound for the performance of the contract. 

In Admiralty. On exceptions to report of Herbert Green, Esq., 
commissioner. 

Wing-, Putnam & Burlingham, for the libelant. 

Convers & Kirlin (Jolm M. Woolsey, of counsel), for claimant. 

HOUGH, District Judge. The libelant chartered the Oceano for a 
voyage from Philadelphia to Japan. The charter party provided that 
"funds for the vessel's disbvirsements" * * * shall be "advanced 
by the charterer, on account of the freight, to the master, at the 
port of loading" * * * "such advance to be deducted in ail cases 
from the freight earned under this charter party; and the master 
shall so receipt for the advance on the bills of lading." Funds for 
necessary disbursements were accordingly furnished by the libelant, 
a bill of lading duly issued for the cargo, and a receipt for the ad- 
vances spread thereon and signed by the master, reciting that certain 
moneys had been provided "on account of the freight under this bill 
of lading," and stating that such moneys should be "deducted in al! 
cases from the freight earned" under the same. 

The Oceano having arrived in Japan, the libelant's agent in Kobe 
settled her accounts, and paid over the balance of the freight mon- 
eys; but by some unexplained error, instead of deducting on final 
settlement the whole amount advanced in Philadelphia he deducted 
£300 less than that sum. This erroneous settlement was reduced to 
writing and signed by the same master who had receipted for the 
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actual advance. For the sum thus remaining iinpaid, after due de- 
mand, the libelant brings this action in rem. 

Tlie claimant interposes three défenses, ail of which hâve been 
overruled by the commissioners. (1) It is asserted that Weir & 
Ce, who are managers of the joint-stock company owning and claim- 
ing the Oceano, are also owners of certain other vessels recently 
chartered to the libelant, and that by reason of such chartering the 
libelant is indebted to Weir & Co. in an amount exceeding that sned 
for in this action. Such a set-ofï not only bas no relation to the 
transaction out of which this litigation.arose, but is not even owned 
by the claimant herein. It cannot be allowed. Emery v. Tweedie 
Trading Co. (D. C.) 143 Fed. 144. This is the only défense contained 
in the answer. But the claimant now urges by its exceptions, (3) 
that the commissioner should hâve found that the subject-matter of this 
controversy was not within the jurisdiction of admiralty, and (3) 
should bave further found that the demand in suit created no mari- 
time lien even if it be considered enforceable by an admiralty action 
in personam. 

The libelant rejoins that the claimant by appearing, filing claim, 
executing the usual stipulation for value, and admitting the juris- 
dictional averments of the libel, has waived whatevcr advantage thèse 
défenses might bave conferred if duly pleaded. Consent, however, 
cannot give jurisdiction, if it does not exist as to the subject-matter 
of the suit; if the contract sued on be not maritime, jurisdiction 
of the subject-matter is lacking; while if there be no maritime lien there 
is no foundation for a decree in rem. The Monte A. (D. C.) 12 
Fed. 333. 

The claimant's method of presenting thèse jurisdictional points is 
certainly unusual, but sufiicient to require their considération. The 
John C. Sweeney (D. C.) 55 Fed. 540. The claimant's real object- 
tion to the demand in suit is that libelant is in truth suing for money 
had and received ; that ail the occurrences on which the suit is bas- 
ed arose after the fulfiUment of the charter party, that the action 
is really therefore in assumpsit and lies only at common law. It ap- 
pears to me, however, that the facts found herein constitute on the 
part of the claimant a breach of its charter party obligation to re- 
pay to the libelant the entire amount of the Philadelphia advance. 
Whether the settlement at Kobe be regarded as an overpayment by 
the libelant or an underpayment by the claimant, the fact remains 
that the claimant procured an advance of its chartered freight, prom- 
ised by its charter party to repay it, and has persistently refused to do 
so. In my opinion, therefore, this is really a cavise of affreightment, 
and admiralty has "jurisdiction of ail contracts of affreightment 
though the damages may in any case be somewhat indirect." The 
A. M. Bliss, 3 Low. 103, Fed. Cas. No. 274. The damages hère 
arise in a singular manner, but the same doctrine is laid down 
in Church v. Shelton, 2 Curt. 271, Fed. Cas. No. 3714, where the 
"indirection" is even more marked. It follows from the view taken 
of the subject-matter of this action that the cause may be brought in 
rem. The charter party especially provides that to the due execu- 
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tion thereof there shall be bound not only the parties themselves, 
but also "the vessel's freight, tackle and appurtenances, and the 
merchandise to be laden on board." It is tnily pointed out by the 
commissioner that thèse words taken literally create a conventional 
lien on "tackle and appurtenances" even if there be no lien upon the 
steamer. The quoted expression is possibly, if not probably, a niis- 
print for "vessel, freight, tackle and appurtenances." But whether 
this be true or not I think jurisdiction should be sustained on broad- 
er grounds. As soon as the performance of a charter party is com- 
menced a lien exists on the vessel in favor of the shipper or charter- 
er, and a suit in rem may be maintained for any liability of the mas- 
ter or owner arising therefrom. The Director (D. C.) 26 Fed. 708. 
Damages sustained by a charterer through breach of a charter con- 
tract constitute a lien on the vessel. The Panama, Olcott, 343, Fed- 
Cas. No. 10,703. 

It cannot be denied that unless explicitly excluded by the contract 
of charter party both shipper and owner may pursue their remédies 
for breach of contract by actions in rem. I think that much strong- 
er words than those last quoted from this charter party should be 
required to oust the charterer of his usual remedy. It is strongly 
urged that the A. M. Bliss, supra, is inconsistent with récognition 
of a right of action in rem. But the learned court there drew a 
distinction between "loans made on a pledge of the freight" and "ad- 
vances of freight." The former do not imply a pledge of the ship, 
and failure to pay constitutes no breach of the charter party. But 
a failure to repay an "advance of freight" on the completion of the 
voyage was there distinctly recognized as being a breach of the char- 
ter party. As above stated, I consider the claimant's action herein 
as amounting to a deliberate refusai to repay an "advance of freight" 
and therefore constituting a breach of the charter party that gave 
birth to the freight. 

Let the commissioner's report be confirnied, and a decree entered 
in accordance with his recommendations. 



THE LUZERNE. 

(District Court, S. D. New York. September 2t, 1000.) 

1. Collision— Tu(i s with Tow.s Meeting— Inévitable Accident. 

The tug Luzerne witli a car fioiit 100 feet Ions on her port side was pro- 
ceediug up tlie Kast river on a slael< tide and at moderate speed when she 
met anotlier tug with tows on a liawsor eoming down on a parallel course 
about 3(X) feet distant to port, und, the Luzerne sheering from ber course 
to port, the float struclî and sunl-c one of the descending tows. The évi- 
dence showed that .liist before the sheer an overtaliing schooner came up on 
the starboard side of the Luzerne, whieh clianged her course slightly to 
port to avoid a collision, but a collision immodlatel.v followed, and the 
impact of the schoouer caused the Luzerne and her tow to sheer stlll 
further uiitil the float struck the desceuding tow. The Luzerne was in no 
wa,y in fault for the collision with the schoonor. Held, that the collision 
between the float and libelants' vessel was due to inévitable accident, for 
which the Luzerne was not liablc. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, |§ 19, 
2361/2, 290.1 
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2, SAiiE— Violation or Stand-By Act. 

Tbe fallure of a vessel to stand by after collision, as required bv Act 
Sept. 4, 1890, c. 875, 26 Stat. 425 [U. S. Comp. St. 1901, p. 2902], nierely 
places upon her the burden of proof in a suit for tlie collision. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, § 232.] 

In Admiralty. Suit for collision. 

James J. Macklin, for libellant. 

Butler, Notman & Mynderse, for the Luzerne. 

ADAMS, District Judge. This action was brought by William 
Butler, the owner of the boat Anna Daly, to recover the damages 
sustained through the sinking of that boat from a collision in the 
East River, about opposite pier 4, on the 12th day of October, 1905, 
about 2 :30 o'clock in the afternoon. The tide was slack and there 
was a strong wind blowing from the north-west. 

The Daly was in tow of the tug Walter Tracy, on a hawser of 
about 75 fathoms in length, in company with three other boats, the 
Daly being the port boat in the second tier. They were proceeding 
at the rate of 4 or 5 miles. The Luzerne, with a carfloat about 200 
feet long, extending about 100 feet ahead of the tug's stem, the lat- 
ter's stern being even with the float's, was proceeding up the river 
at the rate of 6 or 7 miles. Both tows were near the middle of the 
river, the Luzerne and tow being about 300 feet nearer the Brooklyn 
shore than the Tracy and tow, which was following straight behind 
the tug. The fîoat struck the Daly a severe blow on the port side, 
which caused her to sink almost immediately. 

No fault is shown or alleged against the Daly or Tracy, but the' 
Luzerne claims that the accident was inévitable because an overtak- 
ing schooner caused her to sheer to port, first by the use of her 
helm, about 150 feet, and the remainder of the distance through an 
impetus given to the Luzerne and float by collision with the schooner, 
which was sailing much faster than the tug and tow were going, and 
sheered towards them by reason of losing control of her moveraents 
through the head sails becoming becalmed and the after sails in the 
«trong wind turning her to port. 

This account of the colHsion is sustained by several persons on the 
tug and tow but it seemed that the claim of the tow being pushed by a 
relatively small schooner was so improbable, especially as the impact 
of the collision was between the bows of the schooner and the tug, 
that I was first disinclined to believe such account. Since the trial, 
however, I hâve examined the testimony of an East River and Long 
Island Sound pilot navigating on a towed schooner behind the tug and 
tow, taken out of court, and he fully corroborâtes the contention. No 
reason appears in the record for discrediting this witness and what he 
says seems to be true. The situation appears to bave been that the 
Luzerne was proceeding properly up the river without danger of col- 
lision with the Tracy's tow when the overtaking schooner suddenly 
appeared and came too close to the Luzerne. Danger of collision was 
thus at once created and actual collision almost immediately followed 
with the disastrous results. It is strongly urged that the accident was 
inévitable and the tug without fault. 
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I tliink this claim must be sustained. The fact of the float being 
forcée! against the Daly is shown by too many witnesses to be dis- 
regarded. It does seem improbable that colHsion with a small 
schooner could hâve produced the effect claimed yet that it did so is 
proved not only by the testimony of the witnesses, one of whom was 
a compétent observer and entirely disinterested, but by other cir- 
cumstances. The hbel statcs that the coIHsion happened by the Lu- 
zerne proceeding across the river and invokes the starboard hand 
rule as a fault on the part of the Luzerne. This also shows the change 
to port and I now hâve no doubt about the turning of the tug and 
fiioat somewhat across tlie river. Their turning sHghtly to port under 
the helm was not sufficient to bring about the contact but the striking 
of the schooner apparently did turn them several more points and 
the colHsion with the Daly was thus produced. 

No fault appears upon the part of the tug. She was put in a crit- 
ical and dangerous position by the tortious act of a third vessel and 
did the best she could under the circumstances. She attempted to 
warn the schooner off by whistle signais without effect, and just in 
the collision she stopped her engines. She could not reverse before 
because it would hâve thrown her tow across the schooner's bow and 
perhaps produced a more harmful collision in that way. The schooner 
would then hâve struck the float or tug a head on, or nearly head on, 
blow with perhaps fatal results to both vessels. 

The contention for the exonération of the tug is supported by sev- 
eral well considered English cases (The Thornley, 7 Jurist. pt. 1, 659; 
The Hibernia, 4 Id. N. S. pt. 1, 1244; The Marpesia, L. R. 4 Privy, 
Council Appeals, 218) and it is in accord with gênerai principles. The 
libellant cites The Surf (D. C.) 132 Fed. 880, where the plea of in- 
évitable accident was rejected but there the vessel on whose behalf 
the plea was urged was originally in fault for being too close to the 
shore and it was held that she could not under such circumstances be 
excused because she was forced out from the shore into a proper posi- 
tion. 

The libellant also urges the Act of September 4, 1890, c. 875, 26 
Stat. 425 [U. S. Comp. St. 1901, p. 2902], requiring colliding ves- 
sels to stand by until it appears that assistance is not required. 
The Luzerne hère did not comply with the terms of the Act but that 
merely put upon the vessel failing to stand by the burden of showing 
that she was not resoonsible for the collision. The Hercules, 80 Fed. 
998, 26 C. C. A. 301, and the évidence hère is sufficient to sustain that 
burden. 

Libel dismissed. 
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KING V. CONNABEER. 
(District Court, S. D. New York. September 25, 190G.) 

SlIIPPING— INJURY TO VESSEL— NEGLIGENT MOVING OF BAEGE. 

Evidence eonsidered, and held to establisli tlie claim of a libelant tliat 
an injury to bis coal barge was due to tlie fault of respondent iu moving 
her while discliarging in Harlem river at a time wlien tbe tide was too 
strong, in conséquence of wbicb slie brolce tlie lines and drifted against a 
bridge pier. 

In Admiralty. 

John F. Foley, for libellant. 
James J. Macklin, for respondent. 

ADAM S, District Judge. This action was brought by John F. H. 
King, the owner of coal barge No. 1 K, against John S. Connabeer, 
the consignée of the coal laden on board, doing business at the foot 
of 137th Street, Harlem River, for injuries alleged to hâve been 
sustained by the boat in moving her to effect a change of position 
during the progress of the discharge, on the 24th day of February, 
1905. The boat reached the respondent's place on the 23rd and dis- 
charging was then commenced. On the 24th, while being moved, 
she escaped from the men doing the work and drifting down stream 
with a strong flood tide, struck the bridge pier in the center of tllie 
river, opposite a point between 135th and 13(jth Streets, doing herself 
some damage. 

The controversy arises out of the question of responsibility for 
such damage, the libellant claiming that it was due to the moving of 
the boat by the respondent for its convenience, at an improper time, 
when the tide was too strong for such an attempt, and in an improper 
manner ; while the respondent contends that the moving was neces- 
sarily donc and that the trouble arose from the libellant's carelessness 
in fastening a line which ran from the respondent's steam winch on 
the wharf to the barge, as requested by those in charge on the wharf. 

It appears that when the boat reached the respondent's place she 
was made fast on the southern side of a slip at the end of 137th Street. 
Her length being 102 feet, it was somewhat greater than the depth of 
the slip and she extended a few feet outside into the river. The dis- 
charge was being made by the respondent. During the first day she 
remained where fiirst made fast, during which time the coal was taken 
from the 2d and 3d beams from the bow, the boat being an open 
one. This continued the next morning for about 2 hours. At the 
end of this time, there was a strong flood tide prevailing, running at 
the rate of at least 4 miles an hour, towards the southern end of the 
river. At that time, the respondent wished to shift the boat, and un- 
dertook to do so, by making fast some of the boat's lines to his own 
line, running from the drum of a steam winch located in a small ele- 
vated engine room on the southern side of the wharf, about two thirds 
of the distance from the bulkhead to the end of the wharf. A number 
of tons of the coal located in the forward part of the boat had been 
taken out, probably about 75 tons out of a total load of between 350 
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and 400 tons and the respondent urges that the boat was then shifted 
because the libellant wished it donc to préserve the proper trim of 
his boat. The libellant dénies this and says that more coal could hâve 
been taken from that end without injury to the boat, which was un- 
usually strong and stannch. A good deal of discussion ensued upon 
this point and for whose benefit the moving of the boat was done, but 
the respondent's contention is opposed by the libellant's testimony 
and inconsistent with the pleadings, which as above shown, allège fault 
on the boat's part, not because she was moved for her own purposes, 
when it became necessary to bave it done, but because it was improp- 
erly done. The défense is set forth as follows : 

"Seventli : Respondent further answering allèges iipon information and 
belief that tiie tacts as to the matter of damage referred to in the libel herein 
are as hereinafter stated ; That in the course of the discliarging of the 
cargo it became necessary to move the said barge and the same is done hy 
fastening a line frora a steam winch on the wharf to the said barge ; that the 
master of the said barge refused to fasten the linc as requested from the 
dock and attempted to fasten tlie said line upon the said barge himself, but 
that the said master of the barge so negligently. carelessly and improperly 
fastened the said line on the said barge, that when she was partly turned 
arouiîd one of the lines was allowed by said master to slip off the said barge, 
permitting her to drift with the tide and l)ringing so nnich strain on the other 
line as to pull it from its fastening on the wharf permitting the boat to go 
down the stream ; that thereupon a line was passed from the steam winch 
to the barge to pull her back to the dock, but the master of the barge wholly 
failed to make fast the line upon the barge in a proper and safe manner and 
as he was directed by tliose on the wharf, and insisted upon baving his own 
way and improperly and unskilfully fastening the line to the side of the 
barge, thus permitting the barge to turn at an angle instead of pulling 
straight ahead. causing the line flnally to part l)y reason of which the said 
barge received the damages complained of in the libel. 

Eighth : That the said damage was not caused by any fault or négligence 
on the part of the respondent or his servants, but was wholly caused by and 
through the fault, and négligence of the master of the said barge in the fol- 
lowing respects : 

(1) In carelessly, negligently and improperly fastening the line from the 
dock to said barge. 

(2) In carelessly, negligently and impropei-ly making fast the Une from the 
dock to the side of the said barge instead of to the end of said barge as he 
was requested, and as he ought to hâve done." 

The weight of the testimony shows that the respondent sought 
to move the boat for his own purposes, notwithstanding the protest 
of the master, who recognized the danger at that stage of the tide 
and said it should bave been dcne at slack water, which was certainly 
true. The proximate cause of the damage therefore was the moving 
of the boat at an improper time and unduly exposing her to the efifect 
of the tide. 

There is a contention on the part of the respondent that the master 
of the boat did not handle the lines properly, which was the cause 
of the boat getting adrift. This the libellant's principal witness, the 
master of the boat, dénies and I think the fact was that he did the best 
he could. The movement required a greater length of line than the 
line of the respondent, running from the winch and called the steam 
line, afïorded and in making some of the boat's lines fast to it, a de- 
fect existed. It may be that the master of the boat participated in 
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some négligence in this respect, but if it be assumed that such is tlie 
îact, I do not see how it imposes any liability upon the libellant, as the 
master in such respect was acting for the respondent and against his 
own judgment of what was proper with respect to moving the beat at 
ail at the time. 

Decree for the libellant, with an order of référence 



THE TRANSIT. 
(District Court, S. D. New York. October 1, 190G.) 

Collision— Steamtugs Neab .Iersey City Docks— Négligent Lookout. 

A collision between two tugs off Jersey City, near the ends of tlie piers, 
held due solely to the fault of one, whieh had just left a slip an;J taken 
a circling course, in not maintaining a proper lookout and keepirig out 
of the way of the other, which was on a course straight up the river to 
a nearby wharf, and necessarily near the end of the piers, and which was 
unable to détermine the course of the flrst, but gave her two signais, which 
were not heard. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, § 203.J 

In Admiralty. Suit for collision. 

James J. Macklin, for libellant. 

Armstrong, Brown & Boland, for the Transit. 

ADAMS, District Judge. On the 2nd day of February, 1906, a 
collision occurred between the steamtug Stella and the steamtug 
Transit ofif the Morris Canal Basin, Jersey City. The Stella was 
going up the river in thé vicinity of the ends of the piers, being 
bound for a wharf near by to attend a dredge lying at the foot of 
Morris Street. The Transit had taken a tow of loaded canal beats 
to the Gamecock Dock and made them fast, from where the tow 
trailed down the river with an ebb tide, bringing the stern of the 
tow about opposite the Packer Dock. She then went up to Morris 
Street for orders and having obtained them, circled around from 
Morris Street' to rejoin her tow, at an avcrage speed of 5 or 6 miles 
per hour. At this time the Stella was coming up the river, at the 
rate of about 3^ miles per hour, and the beats came into collision 
off the basin about 150 feet outside of the ends of the piers, the 
Transit striking the Stella a severe blow on the starboard side about 
amidships and cutting into her to such an extent that sinking was 
only averted by her being beached on the flats in the Morris Canal 
Basin. 

The Stella was a small tug, 74 feet long. She had her master and 
engineer on duty at the time, the master both running the engine, 
which was àrranged so as to be operated in the pilot house, and 
steering the boat, the engineer doing the firing. The Transit was a 
large and powerful tug, then under command of her pilot, with 
two deck hands on deck, but neither specially assigned to lookout 
-duty. There was also an engineer on duty in the engine room. 

The Stella urges that the collision was caused by the Transit not 
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seeing the Stella în time. The Transit claims that the Stella was în 
faiilt (1) for not keeping out of the way of the Transit; (2) in fol- 
lowing the pier ends closely for a half to three quarters of a mile; 
(3) in not reversing. 

It appears that the Stella saw the movements of the Transit and 
blevv her two signais of two blasts each as the Transit was circling 
around to indicate that the Stella woiild pass inshore. The Transit, 
however, did not hear the Stella's signais, nor see her until they were 
about in collision, when slie reversed but too late to be of any avail. 
I think the Transit was in fault in this respect. If she had been 
more observant she could easily hâve seen what the Stella was in- 
tending to do and performed her own duty of keeping out of the way. 

With référence to the alleged faults of the Stella: (1) It does not 
appear how it was her duty to keep out of the way. While she had 
the Transit on her starboard hand, after the latter crossed her bow 
in leaving Morris Street, the Transit had no course which the Stella 
could dépend upon for the purpose of avoiding her. (2) The Stella 
was unavoidabîy near the ends of the piers in performing her nec- 
essary movements. She could not be expected to go out into the 
river, considering the short distance she had to traverse. (3) It 
did not appear that it could be seen on the Stella that reversing 
would hâve been of any avail. If she committed any error in this 
respect, it was not such as to amount to a légal fault. She could not 
correctly détermine where the Transit would go in her circling 
course, even if it could be supposed that she would continue it into 
collision. The Stella was justified in believing that the Transit 
would exercise ordinary prudence in trying to avoid her. 

Decree for the libellant, with an order of référence. 



THF. CLAVERBURN. 

(District Court, S. D. New Yorli. Oetober 4, 1000.) 

Admiraltt— CosTS — Effect of Offeb by Respondent. 

Where an offer Is made by a respondent in admiralty before trial, and 
the money paid into court in conformity to admiralty rule 36 of the 
Southern district of New York, it is not necessary tliat such ofCer should 
includo a proetor's doeliet fee or deiiosition fées ; and when on the trial 
the oiîer is found sufficient respondent is entitled to tax such fées, and 
also disbursements made in the takiiig of testimony used on the trial, 
although the expense was incurred before the offer. 

In Admiralty. On exceptions to clerk's taxation of costs. 

Stimson & Williams and Avery F. Cushman, for libelants. 
Convers & Kirlin and Orville C. Sanborn, for claimant. 

ADAMS, District Judge. The présent controversy in this action 
arises out of a question of the taxation of costs and disbursements. 
The action was brought by Louis C. Gillespie and others against the 
steamship Claverburn to recover the loss sustained through some dam- 
age to a consignment of Wood Oil on a voyage from China to New 
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York. Part of the damage was caused b}^ some Gambier stowed above 
it. Pending the action, on the 4th of December, 1905, the claimant 
tendered and paid into court the following: 

"Damages to casks by gambier $ 70 80 

Interest thereon f roni Jan'y 0, 1905 to Dec. 5, 1905 4 30 

Costs as per Statute : 

Proctors' docket f eo 20 00 

Proctors' déposition fee for 5 dépositions @ $2.-")()l eacli 12 50 

Taxable disbursements herctofore niade Lercin by libellants and not 
re-paid to tbem : 

Clerk's fées flling libel 2 80 

" note of issue 100 

Notary's fées 1 00 

The Clerk's fecs and commissions on deposlt 1 75 

Total siim deposited and tendered licroin $120 15" 

On the 19th of September, 1906, the libcl was dismissed and the 
libellants' costs were taxed as follows : 

"Libellants Bill of Costa np to December 4tli, 1005, tlie date of pay- 
ment of tender: 

Proctors' . docket fee .?20 00 

, Dépositions (5) , 12 50 

Disburscnients. 

Filing libel .?2 80 

Note of issue 1 00 

Notary feos 1 00 

Clerk's fées and commissions on deposit 1 75 

Taxing costs 1 10 7 65 

$40 15" 

The claimant then sought to tax the following : 

"Costs. 

Proctor's Docket fee ?20 00 

Proctor's fee, $2.50 for cach 5 dépositions rend ou trial * * * 12,50 

$32 50 
Disbursoments. 

Clerk's fées filing answer and stipulation & claim .$ 1 85 

Marshal's fées serving process ^ 4 90 

Mar.sbal's fées on bonding 8 -53 

Notary's fées 2 00 

Steuograpber's fées taking dépositions taxable by consent 9G 95" 

The clerk disallowed the first two items of costs but allowed the dis- 
bursements, whereupon exceptions were duly taken to save the claimed 
rights of both parties, the disputed points being (1) as to the claim- 
ant's docket fee ($20.00) and déposition fées ($12.50), and (2) as to 
the disbursements mentioned. 

Rule 36 is as follows: 

"* ♦ f At any time not less than 14 days beforo a trial the respondent or 
claimant may serve upon the libellant's proctor a written ofCer to allow a decree 
to be taken against him for the sum of money therein specifled, with costa 
to the date of the offer to be taxed, which the libellants may within ten days 
thereafter accept and enter judgment accordingly ; if not so acceptfd, anf" tlie 
libellant fail to obtain a more favorable decree, he cannot recove'» sr&ia trom 
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the timp of the offer; but if the respondent or claimant deposits the amount 
of liis offer, or tender, and the clerk's fées for paying eut the sanie, with the 
olcrk, the respondent shall recover costs from the time of deposit if the 
libeUant does net recover a more favorable decree." 

1. With référence to the docket and déposition fées, it has been here- 
tofore held in this court that it is net necessar\' to oiïer a docket fee 
in making a tender, because one does not become due before trial and 
where one is not tendered it becomes the clerk's duty to tax one for the 
respondent when he is successful in establishing that the amount 
tendered and paid into court was sufficient to meet the Hbellant's claim. 
Merrit & Chapman Derrick & Wrecking Company v. Catskill & N. 
Y. Steamboat Co. (C. C.) 113 Fed. 442. Apparently the payment of 
the docket fee into court was unnecessary and the claimant is entitled 
to tax it and it seems the déposition fées should not hâve been tendered. 
They were not due to the libellants at the time, as the dépositions 
could not be used before a trial. It has been decided that the charge 
for them onlv becomes taxable when they are admitted in évidence. 
Kaempfer v. Taylor (C. C.) 78 Fed. 795. 

No exception was taken by the claimant to the clerk's taxation of the 
libellants' costs, therefore it must stand. Also for the further reason 
that upon payment into court, the fées became the libellants' proper- 
ty, and they were liable to be withdrawn at any time subject to the 
rétention in court of such sum as might be necessary to secure the 
claimant's subséquent costs. Califarno et al. v. MacAndrews et al. 
(D. C.) 51 Fed. 300. 

The claimant is entitled to tax thèse fées. 

This exception is sustained. 

2. V'ith regard to the disbursements made in taking testimony, it 
is urged by the libellants that as it and the other expenses up to that 
time were incurred before the tender and the payment into court, they 
were merged in the admitted recovery of costs and cannot now be 
allowed to the claimant. Although they were so taken, they were not 
used until the time of the trial and were a part of the basis of the de- 
feat of the libellants' action. It is but just, as it is usual, to allow a 
taxation of thèse necessary disbursements to the successful party and 
the clerk's action in this matter is sustained. 

This exception is overruled. 
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MIGLIAVACOA WINE 00. v. UNITED STATES. 

(Circuit Court, W,. T>. Washington, N. D. July 24, 1905.) 

No. 1,205 (1,710). 

1. CUSTOMS DUTIKS— Keciprocity Agreements— Rigttt to Reduced Duty. 

In order to be entitled to the benefits of tlio reciprocal commercial 
agreements negotiated witli forelgn countries, under Tariffi Act July 24, 
1897, c. 11, § 3, 30 gtat. 203 [U. S. Comp. St. 1901, p. 1690], importera 
must furnish satisfaotory évidence tliat their importations were both 
produced in and e.xported from tlie country with wblch the agreement 
was made. 

2. Same— Evidence or Obigin of Goods— Bssentials. 

Witli respect to uiercliandise alleged to be witliin the reciprocal com- 
mercial agreement with France (30 Stat. 1774), as having been both produced 
in and exported from that country, held, that évidence of those facts 
should be furnished by a witness who knows them, or from his position 
may be presumed to Imow them, and that a déposition by an importer 
to the effect that he had ordered the goods through a Nev? York agency 
and that they vs^ere co.isigned to him direct by the exportiug establish- 
ment in l'rance, but which did not show that he had any further Per- 
sonal knowledge, was incompétent. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below affirmed the assessment of duty by the collector 
of customs at the port of Port Townsend with référence to marchandise 
claimed by the importers to be subjected to the reduced duty provided 
in the reciprocal commercial agreement with France (30 Stat. 1774), 
negotiated under Tariff Act July 24, 1897, c. 11, § 3, 30 Stat. 203 [U. 
S. Comp. St. 1901, p. 1690]. 

Vince L. Faben and John L,. Stout, for importers. 
Jesse A. Frye, U. S. Atty. 

HANFORD, District Judge. It appears from the report of the 
Board of General Appraisers that in the administration of the customs 
laws évidence is required to support a claim for the admission of foreign 
merchandise at a reduced rate under the varions reciprocity treaties 
between our government and foreign countries, and that the claim of 
the importer in the case now under considération was disallowed by the 
collector and by the Board of Appraisers, because not supported by 
évidence. Since the décision of the Board of General Appraisers was 
rendered, a déposition of the importer has been taken at Seattle for the 
purpose of proving that the goods in question were imported by him 
direct from manufacturers in France ; and his testimony is to the efïect 
that he sent an order for the goods through an agency in New York, 
and that the goods were consigned to him direct, and billed to him as 
purchaser and consignée. It is reasonable, and, indeed, necessary, to 
require importers claiming benefits under the reciprocity treaties to 
furnish satisfactory évidence to prove that the conditions exist which 
the law makes essential. Therefore the ruling of the Board of General 
Appraisers, in the absence of the required évidence, was correct. 
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I hold, aiso, that the déposition of the importer submitted to this court 
is insufficient to justify a reversai, because it is necessary to prove that 
the merchandise was produced in France, in addition to the fact of a 
direct importation from France. The reciprocity treaties do not entitle 
importers in this country to the benefit of reduced tariff rates on impor- 
tations from France other than the productions of that country; and 
this material fact should be proved by the testimony of a witness who 
knows the facts, or who from his position may be presumed to possess 
the required information. The déponent in tliis case has his domicile 
and place of business in Seattle, and it does not appear that he has any 
Personal knowledge, other than the fact that he ordered the goods 
from the foreign establishment and that they were sent to him in pursu- 
ance of his order from the place in France in which said establishment 
is located. 

I consider the évidence incompétent, and therefore affirm the déci- 
sion of the Board of General Appraisers. 



In re KARNS. 

(District Court, S. D. Ohio, "W. D. November 2T, 1005.) 

BANKRUPTCT— JUEISDICTION OF OouRT— Wages Eabned Afteb Bankbuptot. 
Wages earned by a bankrupt after his adjudication beloug to liim, and 
are not a part of his estate in bankruptcy, and the court of banljruptcy 
has no jurisdiction to take action against a creditor who has wrougfully 
collected such wages on an assignment made prior to the banliruptcy ; the 
remedy being an action by the bankrupt for their recovery. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Bankruptcy, §§ 
410, 62.5, 194. 

Jurisdiction of fédéral courts in suits reiating to bankruptcy, see note 
to Bailey v. Mosher, 11 C. 0. A. 313.] 

In Bankruptcy. On motion for a rule for contempt. 

Deal & Orebaugh, for petitioner. 
K. H. Caldwell, for défendant. 

THOMPSON, District Judge. October 7, 1904, Karns, an em- 
ployé of the Norfolk & Western Railway Company, for a valuable 
considération, assigned to the Boyd Investment Company his future 
wages, to the amount of $67.50. Prior to April, 1905, $33.50 had 
been paid to the Boyd Investment Company out of Karns' wages. 
In April, 1905, Karns was adjudicated a bankrupt. After the ad- 
judication, and on August 10, 1905, the railway company paid the 
Boyd Investment Company, out of the wages earned by Karns in 
July, 1905, the further sum of $35, being the balance due upon the 
assignment. Boyd at the time of the last payment knew that Karns 
had been adjudicated a bankrupt. August 26, 1905, a motion was 
filed by the bankrupt for an order requiring the Boyd Investment 
Company to show cause why it should not be punished for con- 
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tempt of court for collecting the said $35 from the Norfolk & Western 
Railway Company. 

The lien, equity, or title of the Bo>Ti Investment Company, under 
the assignment, could only attach as the vvages became due. Before the 
July wages became due, Karns had becn adjudicated a bankrupt, and he 
was aftervvards discharged by the bankruptcy court from his debts, in- 
cluding the debt due the Boyd Investment Company ; the discharge re- 
lating back to the date of the filing of the pétition in bankruptcy. 
His earnings, after the adjudication in bankruptcy, belonged to him; 
but debts thereafter contracted, prior to the granting of the discharge, 
were not released. In Mitchell v. Winslow, 2 Story, 630, 17 Fed. 
Cas. 527, the creditor had taken possession, under the terms of the 
contract, of property not in existence when the contract was made, 
before the pétition in bankruptcy was filed. In this case the equit}', 
lien, or title had not attached to the July wages and the debt due was 
nn unsecured claim entitled to its distributive share of the estate of 
the bankrupt; the estate being the property belonging to him at the 
date of the filing of the pétition in bankruptcy. The '^nkrupt lias a 
right of action to recover the $35 from the railway company and the 
Boyd Investment Company, which, how^ver, must be prosecuted in 
the State courts. The July wages vi'ere not a part of the estate being 
administered in bankruptcy, and this court bas no power to compel the 
Boyd Investment Company to pay the money into this court, nor to 
Karns. 

The motion for a rule to show cause will be overruled. 
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MARINE IRON WORKS v. WIESS.» 

(Circuit Ciourt o£ Appeals, Piftli Circuit October 1, 3906.) 

No. 1,480. 

L EsTOPPEL— Equitable Estoppel— Acts and Condtict of Partt. 

Wliere plaintiff, for wtiom défendant liad contracted to build a pleas- 
ure boat, to hâve a draft when comi)leted not to exceed 23 inches, was 
I>reseiit in persou during a considérable part of tlie time while tlie boat 
was beiiii; built, and had a représentative présent during ail of the 
tIme, if duriug sucli tlme lie obtained knowledge tliat the boat wlien 
couipleted would exceed such draft, and about the anicunt of the ex- 
cess, wlrether it was dne to changes made by bis request or to fault iu 
the original plans, and thereafter, without annonncinp; to défendant 
hia intention to reject the boat on that ground, contiiiued to make sug- 
gestions as to the construction and enuipment, and of changes there- 
In. whlch were earrted ont by défendant, whirh niade substantinl ex- 
penditures, in the reasonable belief that plaiiitiff intended to accept the 
boat. plaintiff thereijy wnivod the objection of excessive draft, and was 
estopped to reject the boat on that ground; but such estopi»-! would 
not extend to niatters of wliich lie ha<l at the time no knowledgc, as 
to a gnarnnty of sjieed. which could only be detorniined altcr tbc boat 
was coni|ilered. unless he knew or shoukl hâve known that the changes 
made at bis roipiest would alïect the speed. 

2. SaME— R.xi-'ORCKMENT AT LaW. 

Tlie iifinriples of equitaltle estoppel are now appli^d and enforcea 
as libcrally in courts of iaw as in courts of eciuity. and wliere équita- 
ble esto|ipel is avallable as a défense in equity it Is equally avallable 
at lavv. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 19, Estoppel, § 201.] 

8. Same— Et.emknts. 

It Is not necessary tliat acts or déclarations should he made to mls- 
lead In order to work an estonricl. but it is sullicient If they were cal- 
CUlalcd to and did in fact uiislead. 

[ITd. Note. — for cases in point, see Cent. Dig. vol. 19, I<>stop[)el, { 126.] 

4. CoNTRACTS— Action for P.hracti — Instrittions. 

InstriK-tions given an.d rcfnscd considiTeil. in an action aijainst the 
builder of a buat fur breach of coulract and to recovcr paynieuls made 
thereunder. 

Error to the Circuit Court of the United States for the Eastem 
District of Texas. 

George C. Gréer, for plaintiff in error. 

J. W'.' Terry, C. B. Martin, J. F. Lanier, and R. C. Duiï, for défend- 
ant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Jud-es. 

FARDEE, Circuit Judge. This is an action broiight by Wil'iam 
Wiess, the défendant in error, to recover from the Marine Iron Works, 
the plaintiff in error, three several installments paid ofl a contract b_v 
which the plaintiff in error agreed to construct for the défendant in 
error a stem wheel pleasure boat. The contract is embraced m several 

•Rehearing denied January 15, 1907. 
148 F.— 10 
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communications passed between the parties, the portions of which 
necessary to the présent considération are as follows: 

"Chicago, April 10, 1902. 
"Capt. Wm. Wiess, P. O. Box 747, Beaumont, Texas — Dear Sir : We hereby 
C'onlirm, but more in cletail, tlie quotation made to yen by our gênerai man- 
ager under date of Jlareh lôth, wlien in Beaumont, Texas. \Ve submit the 
following: To bnild for you on order a modem steamboat of steel constrvic- 
tlon, strictly first-class iii ail respects, desigiied, bnllt, and fltted out especially 
for private pleasure purposes, to be of the following gênerai description: 

"Stem Paddle Wheel Steel HuU Steamboat. 

Length of hull feet, 82 

Beam at top of .sides, amidshlps feet, 17 

Width on deck over guards feet, 20 

Draft ail complète not to exceed inches, 23 

Flare of sides each G inches, total , inches, 12 

Length over ail, ineluding paddle wheel feet, 97i/^ 

"Tlie entire hull of the boat to be of the flnest steel construction, contain- 
ing five water-tight bulkheads. * » * We guarauty to make this a staunch 
and in ail respects dependable boat, containing the best of modern design, 
material, workmanship, and fittingis throughout. * * • AU work guaran- 
tied strictly A-1 throughout; to be painted inside and outside, and as little 
cernent as possible to be used. « * * One horizontal return flue, internal- 
ly self-contalned Clyde baffle back marine boiler, to be 6 feet diameter by 8 
feet long. To contain Adamson ring circular furnace, 36 inches diameter, 77 
inches long. Eighty-five lap-welded charcoal iron tubes, eacli 3 inches 
diameter by 77 inches long. Steam dôme 36 inches diameter by 30 inches 
high. Grates arrangea for burning soft coal. This boiler to be built by us 
under the U. S. rules and régulations, permitting the use of sait feed water 
where on occasion it may be necessary to use it. We guaranty the licensed 
steam pressure to be not less than 165 Ibs., and that the hydrostatic pressure 
test be not less than 248 pounds, at which pressures said boiler Is to be sound 
and tight. Fittings of best marine grade throughout, ineluding double smoke- 
stack, telescoped, one Inside the other, with air spaee between, and this to 
be hinged staek, counterbalanced for easily raising or lowering. * * • The 
equipment to be very complète, and in keeping with a private steam yacht of 
the character herein described, to Include: ♦ ♦ * One hardwood steerlng 
wheel, 4 feet diameter over the handles, well mounted, and connected up to 
three balanced rudders. • * * It is our intention to make you this ofCer, 
to furnish a complète boat, ready for service in ail respects, complète and A-1 
throughout, and to deliver her to you with ail reqnisite government papers, at 
Sabine Pass, Texas, for the sum of seventeen thousand eight hundred and 
flfty dollars (?17,850), in funds bankable at par in Chicago. We guarant.y this 
boat running at a rate of over fourteen miles per hour, under good conditions 
as to water, wind, and opération. Every minute détail of the most modem 
method of best steel hull construction will be carefully considered, and such 
as in ovir judgment is best for the boat will be incorporated into the work. 
Completion latter part of August next. Name of steamer and hailing port will 
be put ou in artistic shape and in position as required under the marine rules 
and régulations. Terms of payment as follows : Twenty-flve per cent, cash 
guaranty payment ; twenty-flve per cent, additional when work is fully one- 
half completed ; twenty-five per cent, additional when work is completed and 
passed inspection at our dock; final twenty-flve per cent, when delivery is 
made. We submit this to you in duplicate, asking that you kindly date, sign, 
and return the 'ftuplicate to us. We reserve the privilège of modifying minor 
détails per drawings and spécifications if such action on our part improves the 
boat or enhances its practical value. It is further agreed that any changes or 
altérations or additions that you may wish to make as pertain to the fur- 
nishings may be made on a débit and crédit basis, without afCecting the valid- 
Ity of this agreement. In due course a list of the small articles, such as 
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knives, forks, spoons, linen, etc., will be made up ana sent to you, but it is 
the distinct understanding that thèse are to be complète throughout and of ail 
good quality. 

"Kespectfully, [Slgned] Marine Iron Works, 

"W. G. Nourse, Manager." 

"Beaumont, Texas, April 14, 1902. 

"Mr. W. G. Nourse, Chicago, 111. — ^Dear Sir : The contract for the boat In 
duplicate received Sunday niorning, and I believe you hâve practically cov- 
ered everything in the contract, includiug your drawing SPS.82o, as forming 
a part of the contract. However, you do not get a clause in this contract 
quite as broad as the one you left with me Jlarch 15th, in which yQu say that 
anything that may be overlooked shall form a part and parcel of the con- 
tract. The last paragraph on the first page, which is flnished on the second 
page, is intended to eover that, but I do not think it quite covers it ; hence, I 
take it that anything that particularly belongs to the boat that bas been over- 
looked will be furnished by you, as per your agreement of March 15th, and I 
désire to say in this connection that I shall not be very exacting in anything 
that may hâve been left ofC. * * * There may be some other items over- 
looked, but I only want what properly belongs to the boat. I herewith retum 
you duplicate contract, duly accepted by me, and also inclose you exchange 
of Beaumont National Bank on the Continental National Bank of Chicago for 
$4,462.50, which please pass to my crédit. I also note that you will send me 
itemized list of furnishings mentioned by you. I also note that j^ou think it 
will be the last of August before you can complète the boat. I truly hope 
that it will be early In August, so that the boat will arrive hère the latter 
part of August, if it is possible for you to do so. Please acknowledge receipt, 
and oblige, 

"Yours truly, [Signed] W. Wiess." 

Chicago, April 17th, 1902. 
"Capt Wm. Wiess, P. O. Box 747, Beaumont, Texas — Dear Sir: Your valued 
favor of the 14th inst. received, inclosing your formai acceptance of our offer 
for steamboat ; also, first payment on account of $4,462.50, which sum is placed 
to the crédit of your account with thanks. In regard to the completeness of 
the work, it was the writer's intention to make that statement in our speclfl- 
cations of April lOth f uUy as broad as in that of the ofter of March 15th ; but 
by a close comparison find that it was not quite as thorough in that regard as 
it should hâve been. However, the intention is there, and our offer to you of 
April lOth carries with it, as forming a part of it, our quotation of March 15th, 
and Is so accepted by you. • * • 

"Very truly yours, [Signed] Marine Iron Works, 

"W. G. Nourse, Manager." 

While the contract contained no provision therefor, it was under- 
stood and agreed by the parties that the défendant in error, Wiess, 
should be represented during the construction by a superviser or in- 
specter, who should overlook and observe the entire process of build- 
ing and furnishing the boat in question ; and the proof shows that ail 
during the construction one Capt. L,oving so represented the défendant 
in error. There is some contention as to the authority of the said 
inspecter, the iron works contending that the said inspecter was thc' 
lawfully autherized agent of Wiess, and duly authorized to represent 
him in the premises, and te ask and request and consent to ail changes 
and modifications that were or might be made in the construction 
and furnishing of said beat, and Wiess contending that he employed 
the inspecter to merely watch the construction of the boat, and that 
he was in nowise accorded the right ef superintending, and that he 
had ne authority to change any single thing in the contract. The evi- 
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dence, however, shows that Capt. Loving, the Wiess inspector, was 
présent on the part of Wiess, and observed the entire construction of 
the boat, making- suggestions as to changes, which were compHed with 
by the iron worlcs, and, if not coniphed with, référence was made to 
AViess, and the matter then settîcd. The évidence shows that Wiess 
himself was présent frora tinie to time — in aU, over three weeks — while 
the boat was under construction in Chicago, just before and after the 
boat was launched ; and there is évidence tending to show that he then 
learned that the draft of the boat, when equipped and finisilied, would 
decidedly exceed the stipulated draft of 23 inches, and also tending to 
show that about that time, when changes were suggested by Wiess 
and Loving in the construction of the deck and cabin and in the ma- 
chinery and furnishings, Wiess' attention was caHed to the fact that 
such changes would necessarily increase the draft of the boat. There 
is also évidence tending to show that Wiess at that time had formed 
the intention of rejecting the boat on account, among other things, of 
the draft. The évidence shows that, subséquent to the launching of 
the boat and the discovery that the draft would exceed 23 inches, Wiess 
encouraged the iron works to go on with the construction of the boat, 
and asked for and obtained many additions and furnishings and chan- 
ges not called for in the contract; and in further encoui-agement and 
inducement for the iron Works to go on and finish the boat paid the 
balance due on the third installment, which he now seeks to recover 
in this suit. 

The évidence shows beyond any reasonable controversy that after 
the boat reached La Salle, 111., on its trip to Sabine Pass, the défend- 
ant in error was fully informed and well knew, as acknowledged in his 
letter of November 10, 1902, that the draft of the boat was some 29 
inches; and, after having that information, the évidence shows that 
he continued to call for and obtained many changes in the outfitting, 
machinery, and furnishings of the boat, at large expense to the iron 
works. In this connection it may be noticed that the original con- 
tract called for a hardwood steering wheel, four feet in diameter over 
the handles; that in Chicago this steering wheel was changed, at the 
suggestion of Capt. Loving, to a five feet wheel, and that two days 
after Wiess had informed the iron works that the draft of the boat was 
six to six and a half inches over the stipulated draft he complained of 
and called for changes in the steering wheel, and at his request then 
made, and at the expense of the iron works, a new seven feet. wheel 
was substituted. 

In reg-ard to the steering wheel, Wiess, in his letter of November 
15th, says: 

"Now, in regard to the steerinp; crear, that must be flxed. Talcing into eon- 
sWeration a boat of that ei'/.e and the wheel, a boy of HarrA''s atre oufcht to be 
able to steer that boat with perfeet ease ; hence. there is soincthint; wrong in 
the arrangement. Now, in tliis connection, I ani willing to .say this : if you 
will flx the steering gear as Capt. Loving wants it, I wlll be satisfled,. be it 
right or wrong. It seems to me that this is only about a day's worls, but it 
should be done, and done at once." 

The contract guarantied a speed of over 14 miles per hour, under 
good conditions as to water, wind, and opération. The évidence shows 
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that in regard to this matter it was contemplated by the parties, and 
practically so understood, that the speed guarantied was to be deter- 
mined by a test common in such cases, and in relation thereto Wiess, 
in a letter to the iron works dated November 10, 1902, says : 

"I thiuk it well to eall your attention to tlie fact, tliouj^li you are aware ol' 
it, that tlie boat's draft is 6 to Gi{. incbes more tlian giiarautied drauglit, which 
is very disappointiug to me, as I am very mueli afraid tliat it will also hâve 
a tendency to reduce her speed, as well as being too mueh draugUt of water. 
As there was no place or opportun ity of trying the boat's speed up to this time, 
I will ask where that will be determined. For the moment, I don't kuow of 
any better place tlian from the mouth of the XecUes river to Beaumont, as 
the river is wide and deep, and we hâve the exact distances from Neches Bar 
to Beaumont. Should there be any current, the average eurrent could be de- 
termined, or the boat could make the run on the fly up and down, dividing 
the time both ways and the distance both ways, which would give the speed 
fairly accurate ; and in this connection I am willing to do ail in my power to 
give the boat the full advantage of making the required speed. If necessary 
on the trial trip, in order to hâve full steam, a barrel of rosin might be put 
aboard for that occasion. In conclusion, trust everything will be expedited at 
La Salle. 

"Yours truly, W. Wiess." 

The évidence shows that after the changes and furnishings at St. 
Louis, the boat, with Wiess and family on board, proceeded on its 
voyage down the A'Iississippi, via Berwick's Bay, to Sabine Pass, the 
place of delivery under the contract, where it was at once attached in 
this suit. Extracts from Wiess' évidence, given on a former trial, 
were introduced on his own behalf as follows: 

"Q. When you found out the fact that the draft of the boat was 29 inches or 
291/2, as you say there, did you tell the Marine Iron Works that you would not 
accept the boat with that draft? A. No, sir; I didn't hâve to. Q. You did 
not tell them? A. No, sir; I did not. Q. You did not tell them so at St. 
Louis, did you? A. No, sir. Q. IMdt you intend, when you found that out, to 
accept the boat notwithstanding that draft? A.. I never made up my mind 
as to that, Mr. Gréer, until after we leffl SIeraphis, and got somewhere near 
the mouth of the Red rîver. Q. I will ask you on that subject, If you did not 
testify before Judge Bryant at gherman, wlien application was made to sell 
this boat. that you made up your mind before it left Chicago, uot to accept 
this boat? A. At the priée? Q. What is the priée? A. At the contract 
price. Q. Hâve you not stated on several occasions that you had determined not 
to accent this boat even when you left Chicago, and you wanted to get it down 
to Sabine Pass where you could levy on it? A. No, sir. Q. I will try to re- 
fresh your mind. Did you not st.nte to me down near the Opéra Ilouse some 
few months since that you had determined not to accept this boat, and had 
your mind made up at Chicago, but wanted to get the boat down hère so you 
could levy on it? Did you not state to me some few months since, near the 
time when this boat was sold, or whi'e the application to sell was pendin'r? A. 
I would not State positively what I stnted to you. I will state ex:ictly what I 
intended to do, if you want to know that. Q. That is exactly what I vs'ant to 
know. A. I did not beiieve when I left Chicago that I would ever put another 
dollar In her. I did not beiieve when we left St. Louis that I would ever put 
another dollar In her. I thought it possible that if that boat made the time, 
and was a dependable boat, I niight take her for the money I had put in her 
alre.Tdy. I never made up my mind until we got about the mouth of lied 
river that I would not take the boat at ail. When we got to Morgan City, 
I telegi-aphed to my stenographer to come there, and he came, and I dictatod 
a letter to him. and sent him home to my attorney, and to'd him to corne to 
Sahine Pass and attach the boat. Q. When you learned the draft at Chi- 
cago, you did not make up your mind to reject the boat on aecount of the 
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draft? A. No, sir. Q. Tou did not make up your mlnd to reject It on account 
of the draft at St. Louis? A. No, sir. Q. Didn't you write Mr. Nourse that 
you believed that you would accept the boat at Chicago or St. Louis? A. No, 
sir. Q. Didn't you hâve Mr. Nourse at St. Louis to put in varions furnlshings 
and some extras in that boat? A. Yes, sir. Q. Well, why did you do that? 
Was It because of a purpose to talie tlie boat at that time? A. I wanted to 
get as much in there for the value as I could get in. I knew I had lost If 
they loaded her tîown with furniture. I wanted to get as near the value as 
I could. Q. I v/Siiït to know for what purpose you wanted the value in that 
boat? A. I had $13,387..50 in the boat, and the more furniture I could get In 
there the nearer I would corne to getting some of the money baek. Q. That 
is. If you attaehed it, or aecepted it at that priée? A. I did not expeot to 
bave to attach the boat. I expected to bave Capt. Pulver stay at Sabine Pass 
with her, and wait until they adjusted the matter at that time. Q. Wlien 
you got to Sabine Pass, did you notify Mr. Nourse, the manager of the Ma- 
rine Iron Works, that there were certain things wrong, and give him an 
opportunity to fix them up? A. I notifled bis master and agent. I asked him 
this question: 'Capt. Pulver, are you the agent of the Marine Iron Works?' 
He said. 'Yes.' I says, 'Is that the boat that is to be delivered to me under 
that contract?' He sald, 'Yes.' I says, 'I don't want it,' and turned to Mr. 
Diflf, and he told the sheriff to attach It. Q. You had carried the writ of 
attachment with you? A. Yes. sir. Q. Three or four days prevlous to that 
you had left the boat at Wiok's. La. — three or four days previous to that? 
A. Yes, sir. Q. You did not notify Capt. Pulver that you would attach it un- 
less certain things were done? A. No, sir. Q. You went down and asked Capt. 
Pulver if that was the boat he tendered, and be sald yes, and you attaehed it? 
A. Yes, sir. Q. You saw everything on that boat, didn't you? A. WpU, ev- 
erything that could be seen; everything that was accessible to my eye I saw. 
Q. Did you tell Mr. Nourse that you would not accept that boat unless those 
ehocks were galvanlzed iron at St. Louis? A. No, sir. Q. Did you tell him 
that you would not accept tt unless those oleats were of galvanized iron? A. 
No, sir. Q. Did you tell him that unless the floors were laid diagonally Instead 
of straight up and down, you would not accept the boat? A. No. sir. Q. Did 
you tell him that on account of the additional draft, you would not accept 
the boat? A. No, sir. Q. Did you tell hiul that as to any of those tliings 
you urge? A. No, sir. Q. Did you ask him to remedy any of those things at 
St Louis? A. No. sir. For one month, very nearly, before the boat left 
Chicago, I absolutely quit kicking. I cailed Capt. Loving to my room. and said 
to him : 'Capt. Loving, don't you make another Iviek. We will get nothing. 
Let them finish the boat, as they bave started it.' I quit kicking." 

Letters of Wiess read in évidence show that jnst before the boat 
left Chicago, and at La Salle and St. Louis, and up to the time the 
boat. supposed to be fnlly equipped, furnished. and supplied, left St. 
Louis, he made many suggestions, requests, and demands for changes 
in the outfitting and furnishing of the boat, and the undisputed évi- 
dence is that most, if not ail, were complied with. 

In the pleadings Wiess alleged as defects in the boat and violations 
of the contract the excessive draft, the construction and fittings of 
the boilcr and its inadaptability for use of sait water, and the inability 
of the boat to make the guarantied speed, and in détail many minor 
matters of defective construction, outfitting, arrangement, and work- 
manship, entitling him to reject the boat, and recover the installments 
paid, and he prayed for suitable relief. 

Besides the gênerai déniai, the iron works pleaded specifically to ail 
the matfers alleged as defects in the boat, and particularly as to the 
draft and many other matters, a waiver and an estoppel growing out 
of the knovvledge and conduct of Wiess and his inspector while the 
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work oî construction was going on, and as to the speed pleaded the 
wrongful attachment of the beat at Sabine Pass before tender and an 
opportunity to put the boat in shape for a speed test, and also a waiver 
and estoppel growing out of changes in the construction and arrange- 
ments, which changes were made at the request of Wiess and his in- 
spector. 

In said answer it was averred that Wiess knew at Chicago and St. 
Louis, before the boat left said places, the draft of the boat and ail 
the other defects of which he novv complains, except the speed ; that at 
Chicago he secretly conceived the purpose to reject the boat, regard- 
less of what the speed might be, because of the matters he then knew 
and of which he now complains, but willfully concealed said purpose, 
and thereafter induced the iron works to complète the boat, make vari- 
ous expensive additions to and modifications of the boat, and bring 
It to Sabine Pass at a cost of $3,429.33, intending, by concealing the 
purpose and calling for further modifications and additions to the 
boat, to induce the Iron Works Company to pay out such large addi- 
tional sums of money thereon and bring the boat to Sabine Pass, so 
that be might bave the opportunity to sue in Texas and attach the 
boat, and thereby get the benefit of such additional expenditures ; and 
that by his acts, conduct, and déclarations he gave the Iron Works 
Company to understand that he would not exact a strict comp'iance 
with the terms of said contract, and would accept the boat as constructed 
as a full compliance with the contract; and that he induced the Iron 
Works Company to believe that he was fully satisfied with the con- 
struction, and to bring the same to Sabine Pass; that with full knowl- 
edge of the construction he was urgent and insistent on its being de- 
lîvered at Sabine Pass, and never at any time indicated a purpose to 
reject said boat or rescind said contract. The Iron Works Company 
pleaded as a counterclaim the construction of the boat according to the 
contract, except as changes were made at Wiess' request, and asserted 
the right to recover the unpaid installment, for which it prayed judg- 
ment. 

The bill of exception shows that on the trial before a jury, and over 
the objections of the Iron Works Company, the court charged the 
jury in the matter of the waiver and estoppel as follows : 

•'I do not think the case as developed falls witliin what might be termed 
the rule of estoppel. It would probahly be a matter of waiver or change of 
the contract by the parties if the erldence warrants the belief that they 
did waive any of the matters or change the contract. Now, the défendant is 
the party that undertook to build this boat, and it is fair to présume that they 
knew more about the effect of added weîght than the plaintiff would, because 
he was not a boat builder, as shown by the évidence. Tlierefore, in order to 
bind the plaintifC on that phase of the case, the évidence niust show to yonr 
minds that Mr. Wiess understood that the changes would make the draft 
deeper, and, so knowing it, consented to it and .-ipproved it. If tlie proof goes 
to that extent. it wonld be a waiver, othoi-wise there wonld bo no waiver: in 
other words, tiae évidence would hâve to show that he had such knowledge, 
and consented to such changes and approved thom." 

Also, in regard to the question of draft: 

"The original contract. as I remember it, was that the draft should be 23 
inches. If you believe from ail the évidence in this case that if the boat 
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had been çonstructed as originally designed, and would still baye exceecled 
the contract draft, this waiver of Mr. Wiess, if tliere was a waiver, would 
not operate in a case of that klnd, if the boat had been coustructed as orig- 
inally designed and exeeeded the draft ; but upon tbat question you are to 
detennine whether or not tbere were elianges, and, if there were changes, did 
they increase the draft of the boat over what it would liave been if construeted 
as originally designed and contractod for, and if tliey did increase it over 
that did Mr. Wiess linow it and agrée to it, or by his iictions impliedly agrée 
to It, by which défendant had tlie right, undcr the cireumstanees, to infer 
that he did? Thèse are questions for you to détermine from ail the évidence 
in this case." 

And that the court refused, among others, the following requested 
spécial instructions, to wit: 
Spécial instruction No. 2 : 

"You are instrueted that if you believe the plaintiff, William Wiess. or his 
agent, W. O. Ix)ving. after the making of the written contract offered in 
évidence, requested that any part of said boat be modifled or changed, or be 
inade in a particular way or of certain material, and a change was made by 
défendant, or a part was coustructed in accordance with such request, then you 
are instinicted that the plaintiff had no right to re.iect said boat on account 
of any variance from the written contract or defect caused by such request or 
authorized change." 

Spécial instruction No. 10: 

"You are instrueted that if you believe from the évidence that the plaintiff, 
William Wiess, eithor at Chicago or St. Louis, had full knowledge of any part 
of the steamer John H. Kirby which he now charges as beiug at variauce with 
the contract, and if you further believe that, notwithstanding such knowl- 
edge, the plaintiff, William Wiess, by his subséquent acts, conduct, or déclara- 
tions, led the défendant to believe that he would accept the boat notwith- 
standing such variance, and that the défendant, the Marine Iron Works, was 
reasonably warranted in such belief, and acting on such belief incurred fur- 
ther substantial expenses, which it would not bave otherwise incurred, either 
in carrying said vessel to La Salle, or doing work on the same there, or in 
carrying the same from La Salle to Sabine Pass, or in expenditures at St. 
Ijouis, then you are Instrueted that in respect to such parts of the said boat 
the plaintiff, William Wiess, cannot claim a breach of contract, and cannot re- 
ject the boat and recover on account of such variances, if any exist." 

Spécial instruction No. 9: 

"Ton are instrueted that if you believe from the évidence that the plaintiff, 
William Wiess, knew either at St. Louis or at Chicago that the draft of the 
steamer John H. Kirby exeeeded 23 inches, and knew what the draft was at 
such places, or either of them, and with full knowledge of said facts, by his 
subséquent acts, déclarations, and conduct, led the défendant to believe that 
he. plaintiff, would accept said boat, notwithstanding said draft ; and if you 
further believe that the défendant was reasoiiably warranted in such belief, 
and acting on such belief incurred further substantial expenses that it would 
not otherwise hâve incurred, then you are instrueted that the plaintiff, Wil- 
liam Wiess, has thereby waived the right to re.iect the boat, on account of 
such excessive draft, if any, and that he is estopped to claim a breach of said 
contract by reason thereof, and cannot recover herein on those grounds." 

There is no question but that the instructions refused were season- 
ably presented, and covered issues presented in the pleadingfs supported 
by évidence showing, and tending to show, such issues were material. 

The charge of the court as given practically precluded the jury from 
considering the waiver and équitable estoppel pleaded as applicable 
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to the main issues in the case, because it éliminâtes équitable estoppel 
as such from the case, and defines waiver to be équivalent to consent 
and approval, without regard to the conduct, acts, or déclarations of 
the plaintiff below; and because it instructed the jury in regard to the 
issue of excessive draft that if the boat, constructed as originally de- 
signed, would hâve exceeded 23 inches in draft, plaintiff's consent to 
the increased draft, under such circumstances, could not hâve pre- 
cluded him from afterwards rejecting the boat for excessive draft. 

We think it clear that the waiver of a right or benefit may be es- 
tablished by the actions, déclarations, acquiesence, even silence, of 
a party, as well as by his expressed consent and approval. 

"Waiver, in a gênerai way, may be said to oceur wberever one in possession 
of a riglit conferred by law or contract, and lînowing the attendant tacts, does 
or forbears to do something inconsistent with the right, or ot his intention 
to rely upon it, in which he is said to bave waived it; and he is estopped 
from claiming anvthing by reason of it afterward." Bishop on Contracta, § 
792. 

"While a waiver îs lot In the proper sensé of the term a species of estop- 
pel, yet where a party to a transaction induces another to act upon the reason- 
able belief that he bas waived or will waive certain rights, remédies, or ob- 
jections which he is entitled to assert, he will be estopped to insist upon such 
rights, remédies, or ob.jections to the préjudice of the one mi sied." 16 Oyc. 
80.5. 

"Where a person taeitly encourages an act to be donc, he cannot after- 
wards exercise his légal right in opposition to sucli consent, if his conduct or 
acts of encouragement induced the other party to change his position, so tliat 
he will be pecuniarily prejudiced bv the assertion of such adversary elaim." 
Swain v. Seamens, 9 Wall. 274, 19 L. Ed. 554. 

In regard to the stipulated draft of the boat, we are unable to see 
why Wiess could waive it if caused by changes in construction and 
added outfitting and furniture, but could not waive it if a fault in origi- 
nal design. It seems clear that at any time before tender of the boat 
under the contract, if Wiess was informed that the draft of the boat 
was bound to exceed 23 inches, he could hâve said to the iron works, 
"I can reject the boat for excessive draft, but while I am disappointed 
in that matter, sti'.l if you will make certain changes in the machinery 
and outfitting and furniture, I will waive my right to reject on account 
of excessive draft," and then, if the changes indicated had been made, 
Wiess would be bound by his waiver. If Wiess could thus waive his 
right by definite words and promises, why could he not do it by actions 
commonly said to "speak louder than words?" 

"AVhere a person, with actual or constructive knowledge of the facts, indu- 
ces another by his words or conduct to believe that he acquiesces in or rati- 
fies a transaction, or tlint he will offer no opposition thereto, and that other, 
in rcliance on such belief, alters his jiosition, such person is estopped from 
re]UKliating the transaction to the other's préjudice." 10 Cyc. 791. 

The spécial instructions requested should hâve been given to the 
jury. They certainly were material under the pleadings and évidence, 
and the points involved were not adequately and correctly covered 
by the gênerai charge as given. 

In spécial charge No. 2, the proposition seems too clear for discus- 
sion. Although the court charges the jury that good faith is immate- 
rial in the performance of a contract of the kind in suit, we cannot sup- 
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pose that it Wâ's meant thereby that if Wiess requested a cliange from 
the contract in the construction of machinery or outfitting of the boat, 
that he could at pleasure thereafter reject the boat wh en tenclered 
because of the change he had expressly requested. In slich a case we 
are sure that good morals and sound law are found in harmony. 

The other charges correctiy state the law as it should be applied in 
this case under the statement of pleadings, facts, and évidence herein- 
before recited. It is immaterial whether we consider the rule to be ap- 
plied one of équitable estoppel, pure and simple, or as one of waiver 
from which estoppel results (see définitions of waiver above given) ; 
the principles involved are the same. The case shows that under the 
contract the iron works was to build for Wiess a particular kind of 
pleasure boat, of fuU value, perhaps, to Wiess for his purpose, but 
not likely to be in demand among shipowners or in. the gênerai market; 
that the contract contemplated in the course of construction changes 
in furnishing and outfitting might be required by Wiess and made by 
the iron works ; that during the construction, furnishing, and outfit- 
ting Wiess was présent much of the time in person, and was ail the time 
represented by an agent, and both knew before the boat left Chicago 
that the draft was bound to exceed 23 inches, and yet, knowing this 
fact, Wiess requested and required changes in many matters, well 
knowing that thereby the outlays and expenditures of the iron works 
would be increased; that while the boat was at La Salle, 111., Wiess 
was informed and well knew that the draft of the boat was to C^ 
inches in excess of the draft stipulated in the contract, and, knowing 
the same, he then and thereafter called for changes in the outfitting 
and furnishing at a largely increased expense to the iron works ; and 
that Wiess in his own évidence admits a secret purpose at Chicago, 
as well as at St. Louis, to ultimately reject the boat, and claim rescis- 
sion of the contract, and yet called for more furniture and equipment 
so, as he says, to get more value in the boat, with a vievv to subsequent- 
ly acquire the same as part of the contract price, and, failing that, to 
hâve the boat attached in the Texas courts. The case thus made, wheth- 
er strictly one of waiver or not, requires that the principles underlying 
équitable estoppel should be applied. Thèse principles are now ap- 
plied and enforced as liberally in courts of law as in courts of equity, 
and where équitable estoppel is available as a défense in equity, it is 
equally available at law, and ought to be as liberally applied to pro- 
mote the ends of justice and secure fair dealing. Dickerson v. Col- 
grove, 100 U. S. 582, 25 L. Ed. 618; Wehrman v. Conklin, 155 U. S. 
327, 15 Sup. et. 129, 39 L- Ed. 167. It is not necessary that the acts 
or déclarations should be made to mislead in order to work an estoppel. 
Mfrs. & Trad. Bank v. Hazard, 30 N. Y. 330 ; Dickerson v. Colgrove, 
supra; Continental Nat. Bank v. National Bank of the Commonwealth, 
50 N. Y. 575. It is enough that the acts are ca'culated to mislead, and 
do mislead, and to permit the contrary to be asserted would subject 
the party relying on the sa.me to loss or injury, See cases last cited. 
A mère standing by in silence, and permitting another to alter his 
position, will sometimes estop one from asserting a right or daim 
when such assertion would inflict loss or injury on such party. Mor- 
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gan V. Railroad Co., 96 U. S. 720, 34 L,. Ed. 743 ; and the reports are 
full of other cases. If the alleged defects in the construction of the 
beat or breaches of the contract to complète the same grew out of 
altérations or modifications of the plans and spécifications made at the 
rcquest of Wiess and his agents, Wiess ought certainly to be estopped 
from asserting the same against the iron works. 

"The estoppel hère relied upon Is known as an enuitable estoppel, or estop- 
pel In pais. The law upon the subject is well settled. The vitnl priiiciple Is 
that he who by his language or conduct leads another to do what he would 
not otherwise bave done shall not subject such j>erson to loss or Injury by 
disappoicting the expectatlons upon whlcb he acted. Such a chance of posi- 
tion is sternly forbidden. It Involves fraud and falselinod, and tbe law 
abhors botb. This remedy Is always so apjilied as to prouiote the ends of Jus- 
tice. It Is aTailnble only for protection, and cainiot be uscîd as a we:i|ion of as- 
sanlt. It aeconiplisbes that which ouf?ht to be done between nian and inan, 
«nd Is not ponnitted to go beyond thls limlt. It is akin to tbe principle in- 
volved in the limitation of actions, and does Its work of justice and repose 
where the statute eannot be Involîod." Dlckersou v. Colgrove, 100 U. S. SSO, 
25 L. Ed. 618. 

In Lawrence v. Dale, 3 Johns. Ch. (N. Y.) 23, 4], Chancellor Kent, 
in dealing with a contract for the building of a particular boat for a 
particular trade, thus forcibly expressed himself: 

"If the law allows a party to abandon a contract wliile In flcrl, he ought 
at least to act prou)|)tly and decidedly on Mie first diseovery of the breach. If 
he nefrotiates with the party afterwards, and ijeniiits t!ie work to eo on, lie 
certainly waivcs al! viprht to ab:\nd(m. There is not a caiisp to eontradict this 
doctrine, which is founded on the plii1..est priuciples of Juslire." 

And in Pokegama Sugar Pine L. Co, v. Klamath River L. & Imp. 
Co. (C. C.) 96 Fed. 54, it is forcibly said by Judge Morrow: 

"Assuming that the complainant failed to fully perform the conditions of 
the lease entered into with the respondent, as .stated in a former i)art of this 
opinion, and that this fallure resulted in the ri<;ht of the resitondent to de- 
mand a forfelture of the lease in Seiiteinber, Ifili", it is nevertlieless clear tîiat 
the sub.sequent transactions just related give to tbe case a différent asiK'ct. 
Every considération of right and Justice required thut unclcr tht cUcum- 
stances the forfelture should bave been asserted promptly, and a ret,iru of 
the property demanded as soon as the default of the complainant had bccome 
an establlshed fact. But hère we hâve the officers of tbe respondent standuiK 
by while large expenditures were being made for the benelit of tlie plant and 
dealtng with the manager of the complainant with respect to imitortant mat- 
ters with every appearance of assenting to the continuance of prejiaratlons 
for the future opération of the plant on a large scale. Tbe fact that .Tobr tt. 
Cook persisted In bis objections, during the season of 1807, that rhe plant v^as 
not being operated suecessfully, or to its full eapacîty, is not sutiicient. Ile 
knew ail the faets, and should hâve asserted then the right of forfelture uow 
claimed by the respondent as a défense to this action." 

The tenth assignment of error coniplains of the refusai of the court to 
charge the jury as follows: 

"You are instrncted that if yon believe from tbe évidence that the défend- 
ant, at the request of the plaintitf. Wm. Wiess, or his ag(-nt, W. O. Loving 
(iirfivided. in the latter instance, ybu further believe tbat Ifr. Loving was au- 
tbori'/ed by plaintiff, Wm! Wiess, to request and snggest for piaintiff how par- 
ticular parts of Bail boat should be made), constnicted parts of said boat of 
heavler material tban that required under the written contract offered in évi- 
dence, and It you further believe that by reason thereof the dratt of the boat 
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was increased or the speed deci-oasod, theii you are instructed tliat the plain- 
tiff canuot, on account of such added draft or dodreased speed, recover In 
this suit, nor did he liave, ou account tliereof, the rigbt to reject tlie said ves- 
sel." 

So far as this charge refers to the draft of the boat, its équivalent 
has been hereinbefore considérée!. So far as it relates to speed, it is 
objectionable, because it leaves it inimaterial whether Wiess at the time 
of requesting- or suggesting changes of construction knew or ought to 
hâve known whether the changes requested would unfavorably affect 
the speed. 

The fourteenth assignment of error complains of a refusai to charge 
the jury as foUows : 

"Tou are instructed tliat if you believe the steamboat John H. Kirby, as 
delivered at Sabine Pass, Texas, was capable of running at a rate of over four- 
teen miles per hour, under good conditions of wind, water, and opération, or 
If you believe that by remedying minor defects, if any existed, and by ad- 
justing the parts of the machinery and putting the boat in proper condition 
for a speed test, said boat would bave been ca]iablo of running at a rate of 
over fourteen miles per hour under good conditions as to wind, water, and op- 
ération, tben you are instructed that the plaintifp could not, on account of tbe 
speed, reject said boat, if it in other respects substantially complied with the 
contract, and complied with it except in such particulars as may hâve been 
waived by plaintiff, according to what is necessary to constitute waiver as 
given you in other portions of my charge." 

On the question of speed, the court charges the jury as follows : 

"The contract was that the boat fumlshed should be capable of making over 
14 miles per hour, under good conditions as to wind, water, and opération. 
!Now, if this boat, under the conditions named in the contract, was not capable 
of making that speed, and you should so flnd from the testimony, tlieu you 
sbould flnd for the plaintiff for the amount sucd for by him in this case. If 
you flnd from the évidence that tbe boat, under the conditions named in the 
contract, would make the speed contracted for, then that issue would be in 
favor of the défendant in the case. ïou are to détermine it from ail the évi- 
dence. It appears that tlie parties had not made a trial test of the speed of 
the boat. Of course, it was necessary that the speed of the boat should be 
decided, although the contract had not provided for where the test should be 
made, and had not provided for the test. The défendant contracted to build 
a boat that would make this speed under the conditions named in the contract ; 
that is, good conditions as to wind, water, and opération would mate a speed 
of over 14 miles per hour. Both parties to the conti-act are bound by that pro- 
vision, and it is for you to détermine whether or not, under the conditions 
named in the contract, that boat was capable of that speed. If not, then 
the boat was not in substantial compliance with the contract, and plaintiff was 
not bound to take it. If it was, the plaintiff would not liave the rigbt to re- 
ject it on that account. * * * of coui-se, in order to fairly test tho boat, the 
conditions of the contract should be complied with ; that is, as to proper ad- 
justment of the machinery and fai'orable conditions as to wind, water, and op- 
ération. Dowtsstream with strong current was not to ho the test, nor was tlie 
test to be upsti-eam against a strong current, but, ander the évidence in this 
case, such test would ordinarily be made in practically still -i'ater, with the 
machinery in proper condition, with proper fuel and proper co-operation be- 
tween the englneer and foreman, and with proper adjustment of the machin- 
ery. Eut, gentlemen, the question remains, was this boat capable, under goodi 
conditions as to wind, water. and opération, of making a speed of over 14 
miles per hour? If it was, then in that particulnr it was a substantial and 
Uteral compliance with the contract, and you will flnd for the plaintiff." 
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Thèse directions fairly include the substance of the cliarge reqiiested, 
and, as tliere were no objections taken to them on the trial, plaintiff 
in error ought not to complain. 

Th,e fifteenth assignment of error complains of the refusai to give a 
spécial charge as follows: 

"ïou are furtlier instructerl that if you believe from tlie évidence that the 
plaintifC, William Wiess, either at Cliicago or St. Louis, Lad inade up his 
mind to reject said beat on account of defeets or variance from tbo eoutraet 
then appearing to him and then known to hira, and be, snbse(iuent to so 
making up bis mind, iuduced the del'eiidant to make changes in said boat and 
to bring the boat to Sabine Pass at tbe expense of the défendant, or to do work 
at its expense that it would not bave Incurred had it been proinptly notified 
of the purpose of the plaintiff, and if you believe from the évidence that hls 
purpose to reject existed regardiess of what the speed might be of the said 
boat, then you are instructed that the plaintiff would be estopped by reason of 
sueh conduct from rejecting the boat, and in such case you will flud for the 
défendant for the balance due on the eontract priée, less such allowance or 
déductions as the plaintifC would be entitled to under the évidence for rem- 
edying any defeets that may hâve existed," 

In the matter of speed, the iron works guarantied the boat to be 
capable of running over 14 miles per hour under good conditions as to 
water, wind, and opération. This guaranty was a distinct and sub- 
stantive proposition, ift regard to which nothing could be definitel}^ 
and certainly known until after completion of the boat, and a test under 
proper conditions was made, and althongh Wiess during construction 
may hâve had an intention to reject the boat on account of defeets in 
the boat and variances from the eontract then known to liim, and there- 
after induced the Iron Works Company to make changes in the boat 
and incur expenses in carrying out the eontract, he could only bave 
misled them into the belief that, notwithstanding the variances then 
known to both parties, he would accept the boat when finished ; and it 
would seem that he ought not to be estopped thereby from thereafter 
insisting on his warranty as to speed, unless he knew or ought to bave 
known that the changes he requested would affect the speed. Certain- 
ly, Wiess cannot be held to bave waived defeets that he did know exist- 
ed, and in this connection it may be said that whether or not the boat 
could make the guarantied speed is not known up to this time. In 
the matters wherein Wiess, by déclarations and acts, misled the iron 
works to its in jury, let him be estopped, but the estoppel should not 
be extended to cover matters not then under considération or being 
dealt with. That Wiess intended to insist on the warranty of speed, 
and that therein he did not mislead the iron works, is shown by his 
letter of November 10, 1902, wherein he complains of the excessive 
draft, and proposes a speed test, suggesting the kind and place. This 
letter is a standing notice that Wiess would insist on the speed test, 
and is a sufficient answer to counsel's contention in brief and argumeilt 
that in objecting to receive the boat on account of déficient speed Wiess 
is changing his position, getting another and better hold. 

Under this assignment of error, counsel further contend that the 
warranty of speed was a continuing warranty, and not a condition 
précèdent, and that failure therein did not authorize the rejection of the 
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boat, but left Wîess to an action for damages; and also, that before 
the boat could be rejected on account of speed, a test should hâve 
been made under favorable conditions, and that, as Wiess attached the 
boat before a test could be made, he was equitably estopped from re- 
jecting the boat on account of speed. Neither one of thèse questions 
is fairly presented on the record as made or in the errors assigned. 
The fifteenthi assignment of error is not well taken. 

The fifth assignment of error complains of the refusai of the court to 
give the following instructions : 

"It is a question of fact presented to you as to whetlier or not W. O. Iiov- 
ing, as agent for William Wiess, was authorized to suggest and request 
changes or modifications in the construction of the boat John H. Kirby, or to 
suggest and request how parts of same should be constructed In points where 
the contract was silent, and if you believe from the évidence that W. O. Lov- 
ing was the agent of William Wiess, clothed in such authorlty, then hls acts 
in making suggestions and requests would hâve the same légal efCect as if 
they were made by the plaintiff, William Wiess, himself ; and in this con- 
nection, if you believe from the évidence that the plaintiiï, William Wiess, 
requested any changes or modifications in the parts of said boat, or requested 
that certain parts should be made in a certain way or of material heavier 
than that required under the contract, or that his agent, W. O. Loving, made 
such suggestions and requests (if you flnd that said Loving was such agent), 
then plaintifC, William Wiess, coula not be heard to object to any such modi- 
fications, changes, or parts as he or his agent either suggested or requested. 
However, If you believe from the évidence that the said Loving was not au- 
thorized as the agent of said William Wiess to make suggestions and requests 
for modifications or changes in said boat, or as to the construction of parts 
of same, then you are instructed that the plaintifC, William Wiess, would not 
be bound by such suggestions or requests of W. O. Loving, if any, unless the 
plaintifC afterwards knew of and approved the same, in which event his ap- 
proval would amount to a ratification, and would hâve the same légal efiCect as 
though he had in the flrst instance authorized such requests or suggestions for 
changes or modifications." 

This requested instruction seems to embrace the law of principal 
and agent as applicable to the facts of this case, and we see no reason 
for the refusai to give it to the jury, unless the substance was em- 
braced in the gênerai charge. In the gênerai charge it is assumed that 
Loving was the agent of Wiess, but no instructions on the issue as to 
whether Loving was the agent of Wiess, and, if such agent, the scope 
of his agency, were given to the jury. 

The seventeenth assignment of error complains of the refusai of the 
court to give the spécial instruction as f ollows : 

"If you believe from the évidence that the défendant. Marin© Iron Works, 
used proper care and diligence in selecting and installing the cylinders in the 
engines of the steamboat John H. Kirby, and without fraud and in good faith 
installed the cylinders in said engines, believing them to be sound, and in 
which sand holes or other defects afterwards appeared, but which were hiddtii 
or latent at the time same were installed, you are charged that such defects, 
if any, would not entitle the plaintifC, William Wiess, to resclnd said contract 
and refuse to reçoive said boat, but such defects would only entitle said de- 
fendant to , an abatement of the contract price for said boat in the amount 
reasonably necessary to purchase and install proper cylinders in said engines, 
unless yOu further believe from the évidence that said defects were dcveioped 
before said boat was tendered, if it was tendered to the plaintifC, V/illiam 
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Wiess, and the défendant, Marine Iron Works, refused to install the proper 
cylinders in said boat within a reasonatile time thereafter." 

The propositions contained in this request seem to be sound in lavv 
and pertinent under the évidence. The gênerai charge treats the is- 
sue on defective cylinder^as îmmaterial, but, as it was made in the 
pleadings, and niuch évidence taken thereon, we think the défendant 
below was entitled to the instruction asked, or else one to the effect 
that the issue was immaterial. 

This disposes of ail the errors assigned considered material hère 
or on a new trial. 

The judgment of the Circuit Court is reversed, and the cause is 
r'emanded, with instructions to set aside the verdict of the jury, and 
award a new trial. 



SOHAEFFER PIANO MFG. CO. v. NATIONAL FIRE EXTINGUISIIER OO. 

NATIONAL FIRE EXÏINGITISHER OO. v. SCIIAEFFBR PIANO MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit. August 11, lOOC.) 

Nos. 1,257, 1,258. 

1. Pleading—Vabiance— Aider et Jotoment— Assumpsit. 

In an action of assumpsit. In wtiicli the déclaration contained spécial 
counts upon a written contract, wliere the proof showed a breach of the 
contract by plaintlff, but also a waiver of such breach by défendant, whlch 
constituted in effect a modification of the contract by consent of iiarties, a 
judgment for plaintiff is not réversible beeause such waiver was not 
pleaded, in view of Rev. St. § 954 [U. S. Comp. St. 1001, p. 69G|, relating 
to amendments, and supplemented by 1 Starr & C, Ann. St. 111. 1896, c. 
7, §§ 6, 7, which contain libéral provisions for curing or disregarding er- 
rors or defects in pleadlng and variances in proof after verdict and judg- 
ment. 

[Ed. Note. — For cases In point, see vol. 39, C«nt. Dig. Pleading, §§ 14.51- 
1474.] 

2. CONTRACT.S— CONSTEUCTION— LlABILlTT FOB FiBE LoSS DUBI?«G PeBPOBMANCE 

^Peopeett in Matebials. 

Plaintiff contracted to equip the plant of défendant with a sprinkler 
Bystem, furnishing ail materials, and erecting the systeni ; the contract 
providing that plaintiff sliould ha\e a lien upon the materials and equip- 
ment until full payment, with right to enter upon the premises and re- 
move the same in case of default, and also that any loss or damage by 
fire which might occur to its "material and equipment" while on the 
premises should be borne by défendant. Held that, under such provisions, 
title to the equipment remained in plaintiff until completion of the work, 
and that défendant was liable for equipment destroyed by flre before the 
completion oî the contract, although it had been attached to the building. 

3. Damages— Bbeacii of Contbact— Pboximate Results. 

In an action on a contract by which plaintiff uudertook to equip de- 
fendant's plant with a sprinkler system as a protection against flre, de- 
fendant cannot set offl damages sustained by reason of the destruction of 
its plant by fire before the equipment was installed, on the ground that 
such loss resulted from plaintiff's failure to complète the contract within 
a reasonable time. 

[Ed. Note.— For cases in point, see vol. 15, Cent. Dig. Damages, § 37.] 
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4. CoNTBAcrâ— CoKSTRTTOTioN— >Subject-MattebU-Liabiutt rOB FlKE Loss. 

Under a provision of a contract by whlch défendant agreed to bear any 
loss or damage by fire on its premises to plalntitC's material and equii>- 
ment whlle engaged In equipping defendant's plant with a System of sprink- 
lers, wbere the System so far as completed was destroyed by fire duriug 
the progress of tbe work, plaintlff was entltled to recover the value of 
ail of tbe equipment which Lad been so Installed, even tbough parts of it 
were not actually destroyed. 

5. Corporations— PowEBs—AssTJMPTiow or Risk feom Fire to Pbopebty or 

CONTEACTOE. 

A manufacturing corporation, as incldental to a contract for an equip- 
ment to its plant, bas power to assume the risk of any loss by fire to the 
property of tbe contracter vvhile on its premises. 

[Ed. Note. — For cases in point, see vol. 12, Cent. Dig. Corporations, S 
1517.] 

6. BvinENCK—REi.EVANCT— Value. 

Where tbe labor of installing an equipment In a building enters Into Its 
value recoverable ou its loss by fire, évidence of the amouut expended for 
such labor Is not admissible to establish such value, in the absence of 
proof tbat tbe amount so expended was reasonable. 

[Ed. Note.— For cases in point, see vol. 20, Cent. Dig. Evidence, § 271.] 

In Error to the Circuit r'onrt of the United States for the Eastern 
Division of the Northern District of Illinois. 

The writ of error No. 1,257 is prosecruted by Scbaeffer Piano Manufacturing 
Compnnv. as the défendant below, in an action of assumpsit, brought by Na- 
tional Fire Extifiguisber Company, as plaintifC, upon express contract, to 
recover the value of its property destroyed by fire, while engaged In equipping 
the defendant's plant with a flre extinguishing apparatus. Judgment was 
entered upon flndings of a référée, adopted by the court with modiflcations 
dlsallowing certain amounts, and awards recovery against the défendant (plain- 
tifC in error) for $1,685.98 as damages. 

No. 1.258 is a cross-writ of error on behalf of the plaintifC below, and error 
is assiirned upon the disallowance of items reported by the référée as re- 
coveralile, and judgment accordingly for $1,685.98, instead of $3,963.01, allow- 
ed by the rel'eree. 

The déclaration of the plaintiff below consists of a spécial count upon the 
contract, together with the common counts, and additional counts upon the 
contract. Pleas of gênerai Issue and set-oiï were flled, and demurrers to 
the pleas of set-off were sustained. Upon waiver of a jury tbe cause was 
subuiitted to the court for trial, and upon consent of counsel was referred to 
Max H. Wbitney, as référée, to take the proofs "and report the same to the 
court with bis conclusions as to the law and tbe évidence." 

The report of the référée is preserved in a bill of exceptions, but without 
the e-s'idence taken, excepting such portions as are stated in the findings and 
in a stii)ulntion of facts which is in the record. The référée reported sub- 
stantially the following findings of fact: 

(1) That on the llth day of .Tuly, 1902, the parties entered Into a written 
contract on one of plaintiff's printed forms, as follows : 

"Proposai for Equipping the Property of the Scbaeffer Piano Company's 
Plant, liiverview, Illinois, with an Approved System of Fire Extinguishing 
Apparatus. The work under this proposai consists in furnishing and erecting 
a System of 1,823 automatic sprinklers, Including the necessary piping, and 
starting with the main upright supply pipes, each of which bas an indicator 
gâte and draw-off valve. Also such other materials and labor as are deseribed 
and enumerated in the within spécifications. Ail the materials to be flrst 
class, and ail work lierein specifled to be done in a thorough and workmanlike 
wanner, and in conformity with the Chicago TJnderwriters' requiremeuts, stand- 
ard for automatic sprinkler installations. It is agreed tbat space for ma- 
terials, light and bench room and facilities for the prosecution of tbe work 
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will be accorded on the premises by you, and. that the National Fire Ex- 
tinguisher Company shall hâve a lien upon the materials and equipment un- 
til full payment shall hâve been made therefor, with right to enter upon the 
premises and remove the same in case of any default of payment. It is ex- 
plicitly understood and agreed that no obligations other than herein set forth 
and made a part of this proposai and aeceptance shall be binding upon either 
party. It is also agreed that any loss or damage by lire which may occur to 
our materials and equipment while in your premises shall be borne by you. 
Our priée fov the worlv herein specified will be nine thousand two hundred and 
thirty one ($9,2,31.00) dollars. Should more or less than 1,823 spriklers be 
required, they will be charged or credited at $3.25 each. Any additional work 
or apparatus which may be required, not ineluded in our spécification, shall 
be supplied by you, or if by us, at priées agreed upon. If delay on your part 
in supplying such additional work or apparatus causes us additional ex- 
pense, you are to pay such expeuse. 

"National Fire Extinguisher Co., by Wm. Grimshaw. 

"We hereby accept the above proposai and agrée to pay the National Fire 
Extinguisher Co., as follows : One third (%) when material is on the ground 
and work begun. One third (Vs) when water is turned into the Systems. One 
third (Vg) w^hen approved by the Chicago Underwriters' Asso. AU agreements 
are contingent upon strikes, accidents, and ail delays beyond our controi. 

"Proposition for Sprinkler Equipment In the Schaeffer Piano Company's 
Plant, Riverview, 111. 

"Chicago, m. .Tuly Ist, 1902. 

"To Mr. T. E. Dougherty, Prest., 215 Wabasli Ave., Chicago— Dear Sir: 
This proposition in the sum of nine thousand two hundred and thirty one 
($9,231.00) dollars, is for a complète 1.82.3 head sprinkler equipment, divided in- 
to eight (8) separate and distinct Systems (7 wet and 1 dry), to be installed in 
the Schaeffer Piano Company's plant, Riverview, Illinois, in strict accordance 
with the Chicago Underwriters' requirements governing said equipment, issued 
June lOth, 1902, signed by Mr. Fred W. Southard, engineer, and includes ail 
labor and materials necessary thereto, except as noted below. 

"Under this proposition we do not furnish tank foundations or supports, do 
no carpentry, masonary or earthwork. 

"Respectfully submitted. ) 

"National Fire Extinguisher Company, Wm. Grimshaw. 

"Accepted, July 11, 1902. Schaelïer Piano .Mfg. Co., T. E. Dougherty, Près. 
Ali materials to be on ground, Sept. Ist, 1902. 

"This contract modified before siguing to read nine thousand one hundred 
and thirty one ($9,131.00) dollars and it is agreed that in case the underwriters 
will waive placing the heads in basement section C. a further crédit of two 
hundred and ninety-six ($296.00) dollars is to be made. 

"Nat. Fire Extg. Co., Wm. Grimshaw." 

"O. K. T. E. Dougherty." 

"(2) That plaintifC without cause failed to hâve any of the material covered 
by said contract on the premises of défendant by September 1, 1902, but that 
this breach of said contract by the plaintifC was condoned and waived by the 
défendant by its payment of October 4, 1902, and letters of October 4, and 7, 
1902," which letters appear in the report and refer to delay in payment because 
ail materials were not yet delivered, so that they considered the flrst payment 
not due ; but that they now send it and "trust you will push the work to com- 
pletion as soon as possible." That "said breach was also condoned and waived 
by the conduct of défendant In repeatedly urging plaintiff to complète said 
contract without suggesting or intimating that défendant would ask to termi- 
nate the contract or claim damages for delay thereunder." 

"(3) That défendant during the month of September, 1902, caused the materi- 
als for the underground work to be delivered, and this part of the work was 
proceeded with during the months of September and October, and by the 
20th of October the same had been tested by the plaintiff. 

"(4) That plaintiff did not prosecute or complète said contract within a rea- 
148 F.— 11 
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Boriable time, but that this unreasonable delay was not the proxlmate cause of 
the loss sued for herein and was contributed to by the défendant tbrough Its 
fallure to provide tank foundations and supports. 

"(5) Tliat some of the plans for the superstrticture were not presented to and 
approved by the board of underwriters until October 2, 1902, although It was 
not required that any of the plans be approved before construction was un- 
dertaken, and during the month of October most of the materials for the su- 
perstructure were delivered upon the ground. The plaintifC caused the su- 
perstructure to be installed during the latter part of October and the months 
of Kovember and December, and by the 24th day of December the superstruc- 
ture had been installed with the exception of the attaehing pressure tanks and 
the gravity tank. This latter tank was never delivered on the premises, al- 
though it had been completed and ready for shipment for considérable period. 
Its nonshipinent did not affect the ultiniate conipletion of the contract. The 
pressure tanks were shlpped and received at the defendant's factory on De- 
cember 12, 1S02. The period consumed in the érection of the superstructure 
was materially prolonged by the inability of the plaintiff to obtain access to 
certain rooms except at times designated by défendant. 

"(6) That the tank foundations were, under the contract, to be constructed 
by the défendant, and on or about September 1, 1902, the parties agreed where 
thèse foundations should be placed, and the agent of the plaintifif promised to 
give to the défendant dimensions and measurements of the several tanks. 
This agent had previously agreed personally, and not as an agent of plaintifC, 
to give to défendant the measurements and requirements to enable défendant 
to put in tank foundations. There was no duty on plaintifC to furnish plans 
and spécifications to défendant for tank foundations, and said agent for 
plaintîiï had previously stated to the same agent of défendant, with whom 
the conversation of about September Ist was had, that plaintifC company 
would not be responsible in any manner for the building of the foundations, 
nor for plans and spécifications therefor. The pressure tanks required by the 
contract might vary in length from 14 to 32 feet, and that of the gravity tank 
from 6 to 14 feet, and it is customary for the parties to agrée as to the place 
where the foundations are to go, as well as to the size and dimensions of the 
several tanks. The défendant on several occasions requested of plaintiff the 
dimensions of the several tanks in connection with request to plaintifC's agent 
for measurements and requirements for the tank foundations, although de- 
fendant never specifically distlnguished between dimensions of the tanks and 
other measurements when making such requests. It was not until October 24, 
1902, that plaintifC's agent furnished défendant with such tank dimensions, 
and then only in connection with the other measurements he had personally 
agreed to furnish. 

"(7) The défendant was guilty of unreasonable delay In the préparation of 
foundations and supports for tanks, which delay contributed to plaintifC's de- 
lay in the completion of said contract. 

"(8) That the défendant did not complète the construction of the tank foun- 
dations until the day before the fire, which occurred during the night of Janu- 
ary 19, 1903, and this delay was contributed to by its waiting for the dimen- 
sions of the several tanks and the work being prolonged by the cold weather. 
I find, however, that the défendant could hâve gone on with said work of con- 
structing the tank foundations prior to the time of receiving such measure- 
ments. 

"(9) That on the 19th day of January, 1903, the defendant's factory and 
the equipment placed thereon by the plaintifC was destroyed by fire, and this 
flre happened without the fault of either party. 

"(10) That plaintiff ean only recover herein on the following clauses of the 
contract sued on: 'It is also agreed that any loss or damage by flre which 
may occur to our materials and equipment while on your premises shall be 
borne by you.' 

"(11) That by reason of fire occurring on defendant's premises before the 
completion of said contract, plaintifC sufCered a loss to its materials and equip- 
ment on said premises as tollows; 
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Material erected as stipulated $3,950 50 

Tools 156 00 

Forbes Curtis Threader (Tools) 165 00 

ï'reight 96 63 

Labor $1.482 94 

Superintendence 127 61 1,610 55 

9 4" valves at $24.00 $ 216 00 

15" valve 29 00 245 00 

1,823 sprinkler lieads 783 00 

Ç 7,006 68 
Less payment of Oet. 4, 1902 3,043 67 

Balance §3,963 01 

• "(12) That, subséquent to December 24 th, the plaintiff entered into another 
contract with the défendant to equip an addition wliich was then being built 
by the défendant with a lire extinguishing apparatus, and used its tools upon 
thepremises, partially for thepurpose of conipleting this work. At the time of 
the fire, there was upon the preuiises tools belonging to the plaintiff of the 
value of $321. There Is évidence teuding to show that underground materials 
of the value of $597.50 could be taken up and reused, but no évidence of the 
cost of taking up such material and preparing the same for reuse. There Is al- 
so évidence tending to show that the entlre equipment was destroyed by sald 
fire of January 19, 1903. Thèse items of tools and underground materials are 
included in the statement covered by the eleventh flnding of fact" 

The stipulated facts are consistent with thèse flndings. 

The judgment as entered recites asfollows: "This cause coming on for hear- 
ing on the referee's report, the exceptions thereto, and the évidence and proof s 
in the case, and the court being duly advised in the premises, doth order and 
adjudge that the exceptions of the plaintiff to the report of the référée be, 
and the same are hereby, overruled, and the exceptions of the défendant to the 
flndings of fact contained in the report of the référée be, and the same are 
hereby, overruled, and that the flndings of fact contained ia said report be, 
and the same are, in ail respects approved and afflrmed. And the court, as a 
conclusion of law, doth find and doth further order and adjudge that, under 
the contract sued upon in this case, the plaintiff cannot recover any part of 
the cost and value of labor, amountlng to $1,610.55, specified in the eleventh 
finding of said report of sald référée ; neither any part of the value of tools, 
amountlng to $321.00, specified in said eleventh finding; that of the item of 
$783 for 1,823 sprinkler heads, specified in said eleventh flnding, the plaintiff 
can recover only the sum of $437.52, and that from said sum of $783 there be 
deducted the sum of $345.48 ; that from the sum of $3,963.01 specified in the 
third conclusion of law in the said report o£ said référée there be deducted the 
sald several sums of $1,610.55 for labor, $321 for tools, and $345.43 for 
sprinkler heads, leaving the sum of $1,685.98, instead of said sum of $3,963.01 ; 
that to the extent of said déductions the exceptions of the défendant to the 
conclusions of law of said report of said référée are sustained ; and that, as so 
altered and modifled by the court, the sald reiwrt of the référée be, and the same 
is in ail respects, approved and afflrmed, and the flndings of the said référée, 
when so altered, stand as the flndings of the court, and, as a conclusion of 
law thereon, the court awards judgment to the plaintiff and against the de- 
fendant in the sum of $1.685.98." And judgment is entered accordingly for 
the recovery of said sum together with costs. 

W. S. Oppenheim, for Schaeffer Piano Mfg. Co. 
Archibald Cattell, for National Fire Extinguisher Co. 

Before BAKER and SEAMAN, Circuit Judges, and LANDIS, 
District Judge, 
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SEAMAN, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

The plaintiff in error in the original suit, who was the défendant 
below, is designated in this opinion as the "Piano Company," while 
the plantiff below is referred to as the "Sprinlvler Company." As 
each prosecutes a writ of error, their contentions under one and the 
other writ are respectively so considered. 

I. On the Writ of the Piano Company, 

Upon the finding of facts the sprinkler company recovered judg- 
ment for $1,685.98, as damages caused by fire and recoverable 
against the piano company under a clause of the contract between 
them for a sprinkler equipment. Reversai is sought by the piano 
company upon various assignraents of error, which are summarized 
and discussed in the brief of counsel under five propositions, sub- 
stantially as follows: (1) That the findings of the référée estab- 
lish nonperformance by the sprinkler company of the terms of the 
contract in suit, both in the time fixed for delivery of the materials 
on the ground and in the prosecution and completion of its work 
within a reasonable time, and thus preclude recovery upon the con- 
tract; (2) that the agreement as to loss or damage by fire is not 
applicable to equipment affixed to the premises of the piano com- 
pany ; (3) that error was committed in sustaining the demurrer to 
the plea of set-off ; (4) that the sum of $597.50 "for underground ma- 
terials not destroyed by fire" was erroneously included in the judg- 
ment; (5) that the contract for ind^ uiity against loss by fire was 
ultra vires the charter of the piano company. 

1. The first proposition is untenable, unless the want of an amended 
déclaration of record, setting up the waiver and excuse found by the 
référée, constitutes réversible error, under the Illinois rules of 
pleading and practice which govern the solution. It is true that 
the contract in writing, which was declared upon and produced, 
obligated the sprinkler company to hâve ail materials "on ground 
September 1, 1902," and that the référée States (in the second find.- 
ing) that it failed, witliout cause, to hâve any such materials on 
the premises at the date so fixed. The référée further finds. how- 
ever (Id.) that the breach "was condoned and waived by the de- 
fendant," by payments made and letters written subsequently 
(which appear in and sustain the finding), and by its conduct "in' 
repeatedly urging plaintiff to complète said contract without sug- 
gesting or intimating" that it would terminate the contract or claim 
damages. So, the référée further reports (in the fourth finding) 
that: 

"Plaintiff did not prosecute or complète said contract within a reasonable 
time, but that this unreasonable delay was not the proximate cause of the 
loss sued for herein and was contributed to by the défendant, through Its fail- 
ure to provide tank foundations and supports." 

Assuming that the breaches on the part of the sprinkler com- 
pany thus reported were of conditions précèdent in each instance- 
promises which were dépendent and not independent, under the 
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rule defined in Dermoth v. Jones, 23 How. 320, 231, 16 L. Ed. 442— 
the facts settled by thèse fàndings (and not reviewable) absolve the 
sprinkler company from each of the breaches referred to, if such 
facts of waiver or excuse are open to considération upon this re- 
view. In other words, the findings are, in effect, that the contract 
was modified in respect of thèse terms by consent of parties, with 
no breach of the ultimate contract on the part of the sprinider com- 
pany. Nevertheless, it is contended, in effect, that the déclaration 
and additional counts présent issue only upon the contract as writ- 
ten, and the finding of breach thereof is conclusive against recovery. 
The déclaration contains a spécial count upon the contract as 
written and the comnion counts. Under the rules at common law, 
preserved in Illinois, respecting the forms of pleading, it is un- 
questionable that waiver of a breach is not provable under this 
spécial count, and that, without full performance on the part of the 
plaintiff, the count upon such contract w^ill not authorize recovery. 
Crâne Elevator Co. v. Clark, 80 Fed. 705, 711, 26 C. C. A. 100, and 
authorities cited. The additional counts filed déclare upon the writ- 
ten contract, with allégations of delay caused by the défendant 
which authorize proof of the facts found by the référée excusing 
completion of the work within the time contemplated by the con- 
tract; but no allégations appear touching the failure to deliver ail 
materials at the time stipulated. Thus issue was not tendered of 
waiver or consent to later delivery, by either of the spécial counts, 
and the question arises : On this state of the record, must the ref- 
eree's finding of waiver be set aside, and judgment be reversed upon 
the finding of delay in the delivery which then remains? Référence 
to the provisions and policy of the Illinois statutes, regulating the 
practice — and supplementing the provisions of section 9-54, Rev. St. 
U. S. [U. S. Comp. St. p. 696] — frees the inquiry from the strict 
common-law rule which would otherwise stand in the way, and au- 
thorizes a solution, as we believe, in conformity with the issues 
which were in truth submitted. 

While the forms and gênerai rules of pleading at common law are 
in force in IlHnois, the provisions for "amendments and jeofails" 
in chapter 7 of the Revised Statutes of the state (1 Starr & C. Ann. 
St. 1896, c. 7) are extremely libéral, both for the allowance of 
amendments in furtherance of justice, before or after judgment 
(paragraphs 1 and 2), and for curing or disregarding errors or de- 
fects in pleading and variances in proof, after verdict and judgment 
(paragraphs 6 and 7), and they impress us as equally comprehensive 
with the Code provisions for like object in neighboring states. The 
fact that no amendment of the déclaration appears of record is not 
material upon this review, as it was plainly amendable to conform 
to the proofs, were objection raised in the trial court at any stage, 
and the submission, with or without amendment, leaves the finding 
and judgment unassailable (Id., par. 6) for the variance or omission 
on which they are now challenged. I. & St. L. R. R. Co. v. Estes, 
96 III. 470, 473 ; Dick v. Eddings, 42 111. App. 488, 489. The gên- 
erai rule in such case, under like statutes of jeofails, is to treat the 
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pleading- as having been amended in conformity with the proof (Co- 
lumbus Const. Co. v. Crâne Co., 98 Fed. 946, 951, 40 C. C. A. 35 ; 1 
Ency. Pleading & Prac. 609, 611), but in any view the objection 
is not available to reverse the judgment. 

2. The second contention rests on the theory that equipment af- 
fixed to the premises under the contract became the property of the 
piano Company, and thus not within the clause on which recovery 
for fire loss is awarded. The sprinkler company contracted to 
equip the plant of the piano company with a sprinkler System, under 
a proposai by the former, written on one of its printed forms, which 
«contains (in print) this clause: 

"It is also agreed that any loss or damage by fire which may occur to our 
materials and equipment whlle in your premises shall be borne by you." 

When the equipment was nearly completed, with materials fur- 
nîshed by the sprinkler company, and in so far as concerns the prés- 
ent inquiry affixed to the premises, the entire plant was destroyed by 
fire, together with the materials and equipment so furnished under 
the contract. The loss thus sufïered by the sprinkler company is 
the main élément of the recovery, and, if the above-mentioned agree- 
ment does not plainly extend to equipment affixed in the course of 
performance, error is well assigned. 

The subject-matter of the contract, as recited, was "equipping 
the property" of the piano company with a sprinkler System ; the 
sprinkler company furnishing ail materials and "erecting a System." 
In the light of the description so given to the undertaking, we are of 
opinion that the terms of the proposai for indemnity against fire 
loss, "to our materials and equipment while in your premises," are 
unmistakable in their meaning, as applicable both to "materials" 
brought to the premises and to the "equipment" as it was construct- 
ed ; that each term was appropriately used in such sensé — without 
référence to the technical status of equipment at any stage as a fix- 
ture in the plant — and was not ambiguous ; and that the contention 
for excluding the equipment, as affixed to the realty and no longer 
the property of the sprinkler company, is unsound. 

The propositions that the agreement must be strictly construed, 
both as one in dérogation of the gênerai rule and as one proposed 
and drafted by the sprinkler company, are unquestionable and con- 
sistent with the view above stated. The contention, however, that 
the equipment as it progressed became realt}^ passing title to the 
piano company, is untenable, as we believe, within the terms of the 
contract and under the established doctrine appHcable to property 
so annexed. While it is true that the contract provides for a lien 
in favor of the sprinkler company "upon the materials and equip- 
ment until fuU payment," it stipulâtes, as well, "the right to enter 
upon the premises and remove the same in case of any default." 
The rule is well recognized that personal property does not become 
realty through annexation alone, and that, when one contracting 
party affixes it to the realty of another, the title to the lixture is 
either reserved in the one or passes to the other, as the nature and 
terms of the contract intend. This contract was entire, not sever- 
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able as the wo-k proceeded, and under the gênerai rule applicable to 
it, irrespective of the provision for removal, there was no severance 
of ownership, but title to his work remained in the contractor until 
completion. Huyett & Smith Ce. v. Edison Co., 167 111. 233, 236, 
239, 47 N. E. 384, 59 Am. St. Rep. 272 ; Tompkins v. Dudley, 25 N. 
Y. 272, 273,. 82 Am. Dec. 349. With the above-mentioned express 
réservation of right to remove equipment in case of default, it is 
clear that no passing of title in the course of performance was in- 
tended or effected. The other provision for lien imtil full pa3^ment 
is not inconsistent with this view, as each provided an alternative 
remedy. While the lien présupposes the passing of title, tiie waiver 
of other remédies for its exercise was optional, and it was open to 
the contractor to waive one or both of thèse provisions for suit 
upon the contract. 

3. The demurrer to the amended plea of set-off was rightly sus- 
tained. The plea avers, in substance, nonperformance by the 
sprinkler company, with'in reasonable time, of its contract to equip 
the plant of the piano company with the sprinkler System, the sole 
object of which was protection of the plant against fire; that the 
plant of the value of $200,000 was destroyed by fire, pending per- 
formance of such contract, and the défendant sufïered damage to 
the amount of such value by reason of such nonperformance; and 
judgment is demanded there for, less any damages awarded the plain- 
tiff. The défense of nonperformance clearly arose under the gênerai 
issue and is concluded by the findings. Evidence admissible under 
this plea was equally admissible under that issue, except in référ- 
ence to establishing the alleged cause of action on behalf of the 
piano company for its loss by fire, and the allégations of the plea 
are plainly insufficient for such recovery. The rule is elementary 
that damages to be recoverable must be the natural and proximate 
resuit of the breach or act complained of. Its application to the 
multitudinous phases of contract obligations— involving, directly or 
indirectly, anticipated profits and like contingencies — is not always 
free from diificulty, and it may well appear that the décisions are 
not harmonious in observing the limitations of the rule ; but the 
gênerai doctrine above mentioned is settled. Howard v. Stillwell & 
Pierce Mfg. Co., 139 U. S. 199, 206, 11 Sup. Ct. 500, 35 L. Ed. 147. 
Or, as further defined in Primrose v. Western Union Telegraph, 154 
U. S. 1, 29, 14 Sup. Ct. 1098, 38 L. Ed. 883, the damages under any 
contract are "limited to those which may be fairly considered as aris- 
ing according to the usual course of things from the breach of the 
very contract in question, or which both parties must reasonably hâve 
understood and contemplated, when making the contract, as likely to 
resuit from a breach." The plea states no ground for recovery of 
the fire loss within either définition, even were it assumed to be a 
crédible and provable fact, as averred, that destruction of the plant 
"would hâve been impossible" had the equipment been completed. 

4. Error is assigned for including in the judgment "$597.50 for 
underground materials." The référée expressly finds (eleventh find- 
ing) that the fire caused loss to materials and equipment, in "mate- 
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riais erected as stipulated, $3,950.50"; and in a subséquent (twelfth) 
findinç states : 

"Thure Is évidence tending to show that underground materials of the value 
of $597.50 could be taken up and reused, but no évidence of tbe cost of taking 
up .such material and preparing the same for reuse. ïhere Is also évidence 
tending to show that the entire equipmeut was destroyed by said flre of Jau- 
uary 19, 1003." 

Also (eleventh finding), that "the underground materials are in- 
cluded in the statement" above mentioned. The stipulation of facts is 
"that the value of the pipe valves and fittings placed underground and 
included in the above item of $3,950.50 was and is $597.50." 

Thus the loss caused by the fire is positively found, in the item re- 
ferred to, and the confusion arises from the irrelevant référence to 
évidence which is not preserved. It it unnecessary, however, to rest 
support for the judgment on the first-mentioned finding, as control- 
ling, for the reason that the fact appears from ail the récitals that 
the so-called "underground materials" were completed portions of the 
equipment, and, as such, became useless for the purposes of the con- 
tract when the plant was destroyed. The contracter had converted 
his materials into equipment in performance of his contract, and thus 
brought it within- the stipulated liability for "loss or damage by fire 
which may occur." With its identity and value as a sprinkler equip- 
ment lost by fire, his loss was total in the sensé of the contract, and 
liability therefor was not dépendent upon actual destruction by fire of 
the materials in the structure. 2 May on Insurance, § 421a. The 
contract imposed no duty upon the sprinkler company to recover 
materials so used, and it is not chargeable with their value as wreck- 
age. Any value they may hâve for use in a restored plant does not 
concern the sprinkler company after payment of its loss. No réversi- 
ble error appears in this allowance. 

5. The remaining contention, that the agreement to pay the loss 
was ultra vires the corporation, is without merit. That the piano 
company, a manufacturing corporation, cannot embark in th'e busi- 
ness of insurance, banking, or other lines not authorized by the stat- 
ute under which it is organized (section 1, c. 32, 1 Starr & C. Ann. 
St. 111.), is unquestionable. Within the lines of business for which 
it is incorporated, however, the power to enter into contracts is com- 
mensurate with that of natural persons. Incidental to the contract 
for the sprinkler equipment is the assumption of risk for any loss 
by fire to the contractor's property while engaged in the work. The 
right to contract for the work extends to the incidental terms and 
obligations, and the agreement in question is of this character whether 
iiamed an insurance promise or otherwise. It appears to be unob- 
jectionable for other cause, and is not ultra vires. 

II. On the Cross-Writ of the Sprmkler Company. 

Errors are assigned for the several déductions made by the trial 
court from the allowance by the référée, in entering judgment, name- 
ly: (1) The sum of $1,610.35 for "labor" and "superintendence" ; 
(3) $321 for "tools" on the premises when the fire occurred; (3). 
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$345.48 deducted from the finding of $783, as the value of "sprinkler 
heads." 

The first and second items referred to were rightly excluded, as 
there are no facts found to bring either within the contract in suit. 
Assuming that the item of $1,610.55 inferentially represents the ex- 
penditure for labor and superintendence, the actual value only of "ma- 
terials and equipment" lost by fire is recoverable. Upon such bare 
statement, in the absence of évidence to fix the value of the product, 
the fact of expenditure is insufficient to that end — cannot be accepted 
as primary évidence of value, and if admissible in any vievv must be 
accompanied with proof of reasonableness. The charge of $321, as 
stated in the finding (twelfth), applies, without discrimination, to tools 
used in performing another contract, and no fact is found to authorize 
recovery under the contract in suit, in any view of its terms. So the 
question discussed in the brief s, whether tools are within the meaning of 
the terms "materials and equipment," does not require solution. The 
déduction of $345.48 from the valuation of sprinkler heads in the find- 
ing impresses us to be unauthorized. The judgment recites that ail 
exceptions to the report of the référée are overruled, that the findir-^'s 
of fact "are in ail respects approved and affirmed," and that, "as a con- 
clusion of law," the above-mentioned déduction is made from the 
value fixed by the référée. The référée states the single valuation of 
$783, together with the fact of loss. No other facts appearing, the 
value was purely a question of fact. So, if the cost of labor entered 
into that valuation (as stated in the opinion filed at the hearing be- 
low), such fact — were considération of its value deemed erroneous, 
which we do not intimate — is not preserved in the record and with 
the findings of fact adopted by the court, the conclusion to deduct 
$345.48 cannot be upheld. 

Upon the original writ of error the judgment is affirmed. Upon 
the cross-writ the various assignments of error are overruled, except 
that in référence to the above-mentioned déduction of $315.48. Such 
assignment is sustained, and the judgment will be corrected accord- 
ingly. The cause is remanded for further proceedings in conformity 
with this opinion. 



CORAM et al. v. INGERSOLL. 

(Circuit Court of Appeals, First Circuit. October 16, IGOG.) 

No. 610. 

1. JUDGMENTS— ReS .TUDTCATA— JuDGMENT ON THE MeRITS. 

A juclsment of dismissal by a state court of Montana, entered on the sus- 
tainiug of a statutory objection to tbe admission of any évidence under the 
complaint, on the ground that it did not state facts sufflcieut to consti- 
tute a cause of action, is équivalent to one upon gênerai demurrer, and is 
a .iudgment on the merits which is a conclusive bar to further litigation of 
tlie Kubject-matter of the action between the parties or their privies in 
another jurisdictlon. 

2. S AME. 

In an action on a contract in a state court, the court sustained a stat- 
utory objection to the introduction of any évidence under the complaint, 
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on the ground that It dld not state facts constituting a cause of action, and 
entered a judgment of dismissal. On appeal the Suprême Court of tlie 
State aflirmed such judgment in an opinion vvliich construed tlie contract 
and lield that the facts alleged in the complaint did not show a per- 
formance which entitled the plaintifC to recover. Ilcld, that the .iiidginont 
' was on the nierits, and was a bar to a second action on the contract be- 
tvyeen the parties or their privies. 

3. Same— Privity of Pabties— Administsators. 

AVhere an aucillary administrator brings an action on a chose in action 
properly deemed assets of the e^tate in his jurisdiction, and a judginent 
is rendered against him on tho nierits, such j'iKlgment is conciiisive in 
lavor of the défendants everywhere, and a second suit eannot be main- 
tained against them on tlie sanie cause of action by an anciliary admin- 
istrator of the estate in another jurisdiction. 
Aldrich, District Judge, dissenting. 

Âppeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 13G Fcd. 689. 
See 132 Fed. 168. 

Louis D. Brandeis (Thaddeus D. Kenneson and William H. Dunbar, 
on the brief), for appellants. 

Edgar N. Harwood (John H. Hazelton and Hollis R. Bailey, on 
the brief), for appellee. 

Before COLT and LOWFXL, Circuit Judges, and ALDRICH, 
District Judge. 

LOWELL, Circuit Judge. Andrew J. Davis died a citizen of 
Montana, leaving property both in Montana and in Massachusetts. 
John A. Davis, one of his next of kin, offered for probate in Montana 
a will which gave to him nearly the whole of this property. Certain 
other next of kin, desiring to contest the will, retained as counsel 
Robert G. Ingersoll, a citizen of New York, the plaintifif's intestate. 
Shortly afterwards two of thèse clients agreed with him in writing 
for his employment, and for a fee of $100,000 conditioned upon the 
defeat of the will. 

The validity of the will was trîed in Montana, and the jury disagreed. 
Thereafter a compromise was entered into, by which Ingersoll's clients 
became entitled to a larger share of the Davis estate than would hâve 
fallen to them in intestacy. Only $5.000 was paid to Ingersoll. His 
widow, as anciliary administratrix of his estate in Massachusetts, 
brought this bill in equit}^ to obtain a decree against one of the défend- 
ants personally for the payment of the contingent fee, and to establish 
a lien upon some part of the Davis estate in Massachusetts. On final 
hearing, the Circuit Court entered a decree for the complainant, from 
which the défendants hâve appealed. We need consider only one of 
their contentions, viz., that the complainant is barred by a judgment in 
their favor entered in Montana. In order that this défense shall avail 
them, the défendants must show that the Montana judgment relied 
on was rendered (1) for the same cause of action ; (3) upon the merits ; 
(3) between the same parties or their privies. 

The présent complainant, as administratrix of Ingersoll in New 
York, brought an action in Montana against the défendants in the 
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case at bar. In addition to an allégation of the facts above stated, 
lier complaint set eut that Ingersoll had rendered the services for 
which the fee was to be paid, that his services had procured the com- 
promise, and had defeated the will of Andrew J. Davis, so far as tlie 
défendants were concerned, whereby Ingersoll became entitled to the 
contingent fee as provided in the agreeraent, and to an équitable lien 
on the defendant's interest in the estate. An amendment added an al- 
légation that, by reason of Ingersoll's prosecution of the suit to break 
the will, the représentatives of John A. Davis were constrained to 
consent to the compromise, and that Ingersoll "counselled, advised,.and 
aided in the making and effectuating the said compromise agreement." 
The pla'ntiff in the Montana suit made substantially the same casc as 
that set ont in the présent bill. The cause of action was the same in 
both suits, 

After Mrs. Ingersoll had begun suit in Montana, Harris was duîy 
appointed Ingersoll's administrator in that state, and, on motion of 
Mrs. Ingersoll, the original plaintifif in the Montana proceeding and 
the complainant hère, lie was substituted for her as plaintiff in the 
former suit. 

The defendant's answer in that suit denied that Ingersoll performed 
the services contemplated in the agreement, that his services procured 
the compromise, and that his prosecution of the suit to break the will 
constrained the représentatives of Davis to consent thereto. It set up 
the statute of limitations of Montana, and further alleged that during 
Ingersoll's lifetime he, tc^fether with Root and Coram, two of the de- 
fendants, upon a valuable considération paid to Ingersoll bv Root 
and Coram, "canceled, revoked, satisfied, and hekl for naught" the 
agreement upon which the suit in Montana and this bill are founded. 
The plaintiff Harris in his "reply" denied that the contract was can- 
celed or revoked in any sensé. In the district court of the Second 
judicial district of the state of Montana, in and for the county of Silver 
Bow — 

"The partips hereto hping présent in court as on Wodnesdny, Dpnpmbpr 10, 
1902, and tlie jury beinj; présent and answpring to their niinie.s. the fnrtlier 
trial liereiii is l)y the cor.rt resumed mm-, the openiiig statement on the be- 
ha!f of plaintiff is resnnipd. and. being conclnded, the introdnetion of testi- 
mony on behalf of plaintiff is eoinnipiiped. Come now défendants, and object 
to the introduction of any and ail testiniony on behnlf of plahitiff upon the 
grounds that the complaint does not state facts sullicient to constitnte a cause 
of action. After argument of connsel the motion to exchide te!=tiniony is by 
the court sustained, to which ruline of tlie court plaintiff by coun.sel duIy ex- 
cepta and is by the court grnnted '50 days' additional tinie to prépare and serve 
bill of exceptions herein, and upon motion of counsel for défendants the com- 
plaint herein is by the court ordered dismissed. * * * Whereupun the jury 
herein is dischavged froni further attendance of this cause." 

Thereafter judgment was rendered as follows: 

"This cause having come on regulavly for trial on the eleventh dny of 
Decenibpr, 1902. the parties ayniearing by their res])ective attorneys, and an ob- 
jection baving beeu made to the introduction of any évidence on tbe ground 
and for tbe reason that tbe amended complaint in said cause does not state 
facts sufiîcient to con.stitute a cause of action, and said objection having been 
considtred by the court and sustained: Now, therefore, in considération of 
the preiuises aforesaid and the law, it is ordered, adjudged, and deereed that 



172 148 FEDEBAL KEPOETBB. 

the said action be dismissed and tliat the défendants rceover of and from the 
plaintlffi their costs and disbnrsoments incuiTed liereiu, amonnting to the suin 
of $12.50. Done in open court tins twelfth day of Deceniber, 1902." 

The bill of exceptions does not appear in our record, but the case was 
taken to the Suprême Court of Montana. 

The only question presented to that court, under the ruhng- of the 
court below and the plaintiff's exception thereto, was this : Did the 
complaint set forth facts sufficient to constitute a cause of action? On 
the one hand, the plaintiff contended that the compromise of the 
litigation was a defeat of the will, so far as In.cfersoll's clients were 
concerned, and that the final decree which provided for a payment to 
the contestants of ail they had claimed, although brouj^ht about by a 
compromise, was yet a complète performance by Ing-ersoll of the con- 
dition of the contract, and so entitled him to recover the stipulated fee. 
On the other hand, the défendants contended that the contract was 
conditioned upon a decree for the contestants setting; aside the will ; 
that the complaint itself showed that the payment to the contestants 
resulted, not from a successful contest, but from a compromise of the 
contest — in other words, that the contract gave Ingersoll his contingent 
fee only if he conducted the contest to a successful termination, and that 
it did not provide for his payment in case the litigation was cora- 
promised by the parties, and the will admitted to probate — that the 
failure to continue the litigation and the subséquent resort to negotia- 
tion and compromise, as set forth in the bill, were in effect an abandon- 
ment of the contract, and left to the plaintifï only the right to recover 
upon a quantum meruit for services other than those mentioned thcrein. 

After stating the facts as alleged in the complaint, the opinion of 
the Suprême Court of Montana began thus : 

"The action of the court in sustaining the défendants' objections to the évidence 
présents for décision the question '.vhetlier tho alleu'ation.s in tlie complaint, 
which we hâve statod in substance, warrant recovery by the plaintiff. The 
complaint déclares upon tlie contract, and unlcss it appears therofrom that 
the plaintiff's intestate fully performed the contract o]i his part, or fn/'t>-, and 
circumstances are alleged justifying a failure in auy particular, a recovery 
cannot be had." 

The court analyzed the contract and adopted the défendants' con- 
struction of it. The opinion went on to déclare that ncither by his 
gênerai retainer nor by the terms of the contract had IngersoU authority 
to compromise the controversy, but only to prosecute the suit. Thcre- 
fore his fee was payable only upon a favorable decree, followed by an 
actual distribution. When authority to compromise was conferred 
upon him, there was "a mutual abandonment of the contract," and 
"when the compromise was consummated the contract could not be per- 
formed." "The allégations of the complaint fall very far short of 
showing an entire performance of the contract." The mutual abandon- 
ment of the contract to which the court referred was that exhibited 
by the allégations of the complaint itself, and had nothing to do with 
the alleged' cancellation of the contract for a valuable considération set 
up in the answer and denied in the replication. From the opinion of 
the Suprême Court it thus plaînly appears that the judgment of that 
court in favor of the défendants was based altogether upon the case 
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presented by the complaint. No évidence and no amendment con- 
sistent with that complaint could hâve altered that judgment. If the 
contract made Ingersoll's fee contingent upon a defeat of the will by a 
successful contest (which was the interprétation put upon the con- 
tract by the Montana court), then Ingersoll never performed his con- 
tract, and could not maintain suit for the $100,000 fee. The Montana 
judgment was therefore based upon no formai defect in the plaintiff's 
pleadings, but upon the substantial want of merit in his cause of action. 
If we pass to more technical considérations, \ve shall iind that the 
défendants' objection "to the introduction of any and ail testimony 
on behalf of plaintifï upon the grounds that that complaint does not 
State facts sufficient to constitute a cause of action" was in effect a 
demurrer; and, at common law, a judgment upon a demurrer is 
deemed to be a judgment upon the merits. Gould v. Railroad, 91 U. 
S. 526, 533, 23 h- Ed. 416 ; Bissell v. Spring Valley Township, 124 
U. S. 225, 8 Sup. et. 495, 31 L. Ed. 411; Greèn v. Sanborn, 150 Mass. 
454, 23 N. E. 224. This is also the law of Montana, provided the de- 
murrer goes to the merits. Kleinschmidt v. Binzel, 14 Mont. 31, 
52, 35 Pac. 460, 43 Am. St. Rep. 604. Sections 1004 and 1005 of the 
Montana Code of Civil Procédure provide that, with exceptions in- 
applicable hère, ail judgments shall be upon the merits. In U. S. v. 
Parker, 120 U. S. 89, 96, 7 Sup. Ct. 454, 30 L. Ed. 601, a statute of 
Nevada was construed, similar to the Montana statute mentioned 
above, and the Suprême Court held that ail judgments, save those 
specifically excepted, were rendered on the merits. That the de- 
fendants' objection above referred to is deemed a demurrer in Montana 
further appears from the decided cases. Wilson v. Plarris, 21 Mont. 
374, 54 Pac. 76 ; Haupt v. Indian Teleg. Co., 25 Mont. 122, 63 Pac. 
1033. So, also, thè similar practice by which, after answer, the plaintiff 
prays for "judgment on the pleadings." Horskv v. Moran, 13 Mont. 
250", 34 Pac. 360 ; Eloyd v. Johnson, 17 Mont. 469, 43 Pac. 631 ; 
Hibernia S. & L. Soc. v. Thornton, 117 Cal. 481, 482, 49 Pac. 573 ; 
Wangenheim v. Graham, 39 Cal. 169, 175. In Haug v. Great Northern 
Railroad, 102 Fed. 74, 42 C. C. A. 167, decided by the Circuit Court 
of Appeals in a case coming from North Dakota, where the practice 
seems to be likc that in Montana, the court treated a motion to dis- 
miss for the reason that the "complaint does not state facts sufficient 
to constitute a cause of action" as a judgment upon the pleadings, and 
put itself in agreement with the Suprême Court of Montana by stating 
that "a motion for judgment on the pleadings is in effect a demurrer, 
and, if sustained by the court and final judgment entered thereon, it 
has the same effect as if the demurrer to the complaint had been sus- 
tained and final judgment entered in favor of the party demurring." 
The court went on to observe that a judgment on the pleadings is a 
final judgment, which cannot be collaterally attacked, and it held that 
a judgment of dismissal like that rendered by the court in Montana 
in the case at bar could be set up as res judicata to an action subse- 
quently brought. To like effect is In re Reynolds (D. C.) 133 Fed, 
585, 127 Fed. 760, decided by the United States District Court in 
Montana. The judgment of the Montana court was rendered upon 
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the merits. On this point we find ourselves in agreement with the 
learned judge in the Circuit Court. 

We next consider if the judgment was rendered in a proceeding 
between the parties hère before us. The défendants in the Montana 
suit were the défendants in the case before us. The complainant there 
defeated was Harris, Ingersoll's administrator, appointed in Montana. 
As bas been stated, the complainant hère is Mrs. Ingersoll, bis admin- 
istratrix appointed in Massachusetts. Is the former in privity with 
the latter so that a judgment against him binds her? To answer the 
question we must examine in some détail the doctrine of the privity 
of parties. If Ingersoll had sued thèse défendants in Montana in a 
court of compétent jurisdiction, or had there been sued by them, a 
judgment in bis favor or against him, either as plaintifï or as défendant, 
would hâve bound him and the défendants everywhere. After bis 
death bis executors and administrators everywhere, speaking generally, 
would take the benefit or the burden of the judgment, as the case might 
be, because ail of them would be in privity with him as their testator 
or intestate. 

Let us next suppose that Ingersoll had died before suit brought in 
Montana, leaving no judgment in bis favor or against him, but only a 
chose in action wberein he was debtor or créditer. Let us suppose 
that bis executor or administrator appointed in Montana sued there 
on this chose in action and recovered judgment as plaintifï. What 
would be the effect of this judgment upon the rights of bis executor 
or administrator appointed in Massachusetts? The executor and 
the administrator represent their testator or intestate, so that both are 
in privity with him. But there may be several executors and admin- 
istrators, each appointed in a différent jurisdiction. The authority of 
the executor to represent bis testator and administer bis goods is de- 
rived from the concurrent opération of the will and of the court of 
probate. The authority of the administrator is derived from the lat- 
ter only. Every probate court, speaking generally, bas jurisdiction 
of property found in its state. How far is administration in the sever- 
al States independent, and how far does the act of one executor or 
administrator bind anotber? 

That an executor in one jurisdiction is to some extent in privity with 
an executor appointed in another jurisdiction bas been decided. Hill 
V. Tucker, 13 How. 458, 14 L. Ed. 223 ; Goodall v. Tucker, 13 How. 
469, 14 E. Ed. 227 ; Carpenter v. Strange, 141 U. S. 87, 11 Sup. Ct. 
960, 35 E. Ed. 640. How far this privity extends we need not hère 
consider. Hère we are dealing not with executors, but with admin- 
istrators. 

The case of an administrator is not that of an executor. In Stacy v. 
Thrasher, 6 How. 44, 12 E. Ed. 337, it was said: 

"An administrator uncîer grant of administration in one state stands in none 
of thèse relations to an administrator in another. Eacli is privy to tlie testa- 
tor, and would be estopped by a judgment against him ; but they hâve no priv- 
ity with each other, in lawt or in estate. They receive their authority from 
dilïerent sovereignties, and over différent property. ïhe authority of each is 
paramouut to the other. Each is accountable to the ordinary from whom he 
veceives hls authority. Nor does the one corne by succession to the other Into 
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the trust of the same property, ineumbered by the same debts, as In the case of 
an administrator de bonis non, who may be tnily said to hâve an officiai privity 
witli his predecessor In tha same trust, and theret'ore liable to the same du- 
ties." 6 How. 59, 60. 

The law regards the estate of an intestate as divided between the 
différent jurisdictions in which it is situated. The administrator rep- 
resents his intestate only as to the property within the jurisdiction of 
the court which appointed him. Thus in Stacy v. Thrasher the court 
said further: 

"Eacli administrator Is severally liahle to pay the debts of the deceased out 
of the assets committed to him, and Iherein tliey resemble joint and several 
co-obligors in a bond. A judgment against one is no merger of the bond, nor 
is it évidence in a suit against the other. Their coinmon liability to pay the 
same debt créâtes no privity between them, either in law or in estate. It is 
for those who assert this privity to show wherein it lies, and the argument 
for it seems to be this: That the judgment against the administrator is 
against the estate of the Intestate, and that his estate, wheresoever situate, Is 
liable to pay his debts. Therefore the plaintifC, having on; j established his 
claim against the estate by the judgment of a court, should not be called on to 
niake proof of it again. This argument assumes that the judgment is in 
rem, and not in personam, or that tîie estate has a sort of corporate entity and 
unity. But this is not true, eitlier in fact or in légal construction. The judg- 
ment Is against the person of the administrator, that he shall pay the debt of 
the intestate out of the fimds committed to his care. If there be another ad- 
ministrator in another state, liable to pay the same debt, he may be subjected 
to a lilse judgment urwn the same demand, but the assets in his hands canuot 
be affected by a judgment to which he is personally a stranger. A judgment 
may bave the 'effect' of a lien upon ail the defendant's laiids in the state 
where it Is rendered, yet it cannot bave that effect on lands in anotlier state 
by virtue of the faith and crédit given to it by the Constitution and act of 
Congress. The laws and courts of a state can only affect persoiis and things 
within their jurisdiction. Conseijuently, both as to the adminislrntor and 
the property eonfided to him, a judgment in another state is res inter aiios 
acta. It cannot be even prima faeie évidence of a debt; for. if it bave any 
eiïect at ail, it must be as a judgment, and operate by way of estoppel." 6 
How. 60, 61. 

To the same effect are McLean v. Meek, 18 How. 16, 15 L. Ed. 277 ; 
Johnson v. Powers, 139 U S. 156, 159, 11 Sup. Ct. 525, 35 L. Ed. 112 ; 
Low V. Bartlett, 8 Allen, 259. 

Had Ingersoll been indebted to thèse défendants, and had they 
recovered judgment in Montana against Harris, his administrator 
appointed there. they could not hâve enforced that judgment hère 
against Mrs. Ingersoll, the Massachusetts administratrix. If judg- 
ment had gone in favor of Harris in a suit brought by them against 
him in Montana, it would not hâve availed Mrs. Ingersol, sued by 
them on the same claim in Massachusetts. 

But within his jurisdiction, and as to the propertv there situated, the 
"authority of each is paramount to the other." G How. 59. Ail prop- 
erty, according to its locality, is deemed to pass to some one adminis- 
trator, and. having been taken into his possession, it is wholly within 
his contre and beyond the control of any other. His dea'ing with that 
property binds it not only in his jurisdiction, but everywhere it may be 
carried. If he sells a horse, the vendee may take it to another juris- 
diction, and may hold it against the administrator appointed there. 
If property situated in the jurisdiction of his appointment be taken 
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from an administrator, the courts hâve held that fie may follow ît 
into another jurisdiction and there sue to recover it. Crawford v. 
Graves, 15 I^a. Ann. 243 ; Adams v. Batchelder, 173 Mass. 258, 259, 
53 N. É. 824, 73 Am. St. Rep. 282. I£ the Montana administrator had 
transferred a note due from a résident of Montana, the transfer vi'ould 
be vaHd as against ail other administrators appointed elsevvhere. Wil- 
kins V. Ellett, 108 U. S. 256, 259, S Sup. Ct. 641, 27 L. Ed. 718. If 
the Montana administrator had discharged a note which was assets 
in his hands, no administrator elsewhere could have sued upon it. 
Slocum V. Sanford, 2 Conn. 533. 

According-ly, if an administrator sues upon a chose in action which 
is deemed to be assets in his jurisdiction, and by recovery merges the 
chose in action in a judgment, that judgment is assets in his hands, 
and may be sued upon elsewhere, even in a jurisdiction where he could 
not have brought suit upon the original claim. Biddle v. Wilkins, 
1 Pet. 686, 7 E. Ed. 315 ; Moore v. Petty, 135 Fed. G68, 68 C. C. A. 
306 ; Talmage v. Chapel, 16 Mass. 71. That the administrator's suit 
upon the judgment recovered may or must be brought in his ovvn 
name, withotit qualification as administrator, is a requirement merely 
formai. Hence it follows that, if Harris had recovered judgment in 
the Montana suit, he could have sued thereon in Massachusetts, not- 
withstanding the présent complainant's appointment as administratrix 
hère. 

Furthermore, it has been held that, if one administrator has brought 
suit upon a, chose in action situated in his jurisdiction, this suit is 
a bar to a suit brought upon the same daim by another administrator 
in his jurisdiction. Sulz v. Mutual Reserve Fund, 145 N. Y. 563, 
40 N. E. 242, 28 L,. R. A. 379 ; Merrill v. New England Mutual Life 
Insurance Co., 103 Mass. 245, 249, 4 Am. Rep. 548. This is true, 
though the original chose in action might have been deemed assets 
indifferently in either jurisdiction. 145 N. Y. 572, 573, 40 N. E. 242, 
28 L. R. A. 379. The New York case in effect is like th.e case at 
bar; for, if the pendency of the suit brought in Montana by Harris 
would defeat this proceeding, a judgment against him in that suit 
must have the same effect a fortiori. 

It remains only to consider if the chose in action sued on by Har- 
ris in Montana was there assets of IngersoU's estate in his hands. 
Dicey on the Conflict of Laws (Am. Ed.) p. 460. The défendants ap- 
peared there, and there carried on the litigation. Some of them were 
citizens of that state. The proposition has not been disputed in ar- 
gument, but has been everywhere assumed, and especially by the prés- 
ent complainant, who there began the suit which Harris carried on. 
Though she did not herself continue the Montana suit, yet, having 
procured Harris's substitution in her place in the suit which she had 
begun, she cannot well say that the chose in action had not its situs 
in Montana and was not assets there. 

Most of the cases cited by the défendant and by the learned judge 
of the court below have been aiready referred to. The debt of a per- 
son deceased, speaking generally, is due and may be sued on wherever 
his property is found. Every administrator, wherever appointed, is 
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in privity with his intestate, and so is liable to pay hîs întestate's debt 
out of the funds in his hands. Until tlie debt is discharged, the credit- 
or may sue administrators in as many jurisdictions as he can find 
them, since tiie debts of the intestate, are owed, and so hâve their situs, 
in each and every one of thèse jurisdictions ; but a given article of 
the testator's property, generally speaking, is not assets evcrywhere. 
It is ordinarily limited to a situs in one jurisdiction, and thus passes 
under the control of a single administrator. Even if its situs be deeni- 
ed originally indififerent 'as between two jurisdictions, yet, if it is 
brought into suit in one of thèse by an administrator appointed there, 
the suit is taken to fix its situs and to exclude any other administrator 
from its control. Su!z v. Mutual Reserve Fund, 145 N. Y. 563, 40 N. 
E. 242, 28 L. R. A. 379. This is the necessary resuit of the independence 
of administrators appointed in différent jurisdictions. One cannot sue 
upon a judgment obtained by another, because administrators hâve no 
privity with each other, and every article of their intestate's property 
belori"^ to one or another of them independently, without right of 
interférence in the rest. But the inability of one administrator to sue 
upon a jud-<2:ment obtained by another does not empower the former 
to sue upon the original chose in action, which was the basis of the 
judgment Debts ewed to an intestate are not multiplied by the num- 
her of his administrators. There is but one debt, and when it has 
come into the hands of the appropriate administrator o'her admin- 
istrators are excluded from its control. If he reduces it to judgment, 
it is merged in that judgment, not only in his jurisdiction, bu^ every- 
where. Conversely, if he seeks to collect an alleged debt found in his 
jurisdiction and judgment goes against him. the défendant is evcry- 
where relieved. A judgment for the plaintiff in a given suit is bind- 
ing only so far as a judgment for the défendant in the same suit 
has the like effect. 

Any other resuit wou'd be intolérable. Had Harris obtained judg- 
ment against thèse défendants in the Montana suit, he could hâve sued 
on it in Massachusetts in his owii name, and the Massachusetts ad- 
ministratrix could not hâve sued on it in her représentative capacity. 
If the complainant's theory is sound, thèse défendants would then 
be liable in Massachusetts to two suits at the same time, one brought 
against them by Harris individually upon the Montana judgment, and 
another brought against them by Mrs. Ingersoll, as the Massachusetts 
administratrix, upon the original claim which had been merged in 
that judgment. 

It follows that the matter herein litigated was adjudicated in Mon- 
tana, inasmuch as the cause of action in the two proceedings was the 
same, the Montana judgment was rendered on the merits, and was 
so far between privies that the administratrix in Massachusetts is 
bound by the judgment rendered against the administrator in Mon- 
tana. 

The decree of the Circuit Court is reversed, and the case is re- 
manded to that court, with directions to dismiss the bill, with costs, 
and the appellants recover costs of appeal. 
" 14SF.— 12 
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ALDRICH, District Judge (dissenting). I cannot agrée with the 
resuit reached in this case. I do not question, however, the gênerai 
proposition that a judgment upon the merits by a state court having 
jurisdiction of the parties and the subject-matter is entitled to full 
crédit, and conclusive as a bar to further litigation in another juris- 
diction. This rule unquestionably applies, not only to cases where the 
judgment is upon actual trial, but to cases heard upon demurrer goïng 
to the merits, and to cases set down for hearing upon bill and answer. 

In my view the case under considération is not fairly in either class, 
or in any class of cases to which the rule of res judicata applies. 
It is a fundamental and familiar principle that it is only in cases where 
it is clearly beyond question that a party's rights hâve been determined 
upon the full merits that the rule of res judicata holds good. 

The majority opinion accepts the situation as one to be solved as 
though it were a judgment in a' case standing upon gênerai demur- 
rer. I do not think it is at ail like that. In a case on gênerai de- 
murrer, the défendant in efïect says, take ail the plaintiff allèges to 
be true, still he is not entitled to recover. 

In the Montana case the défendants did not and could not stand 
upon gênerai demurrer, for the reason that the complaint as amended 
contained gênerai allégations of the plaintifï's rights, which, upon 
his theory, entitled him to judgment if ail alleged was to be accept- 
ed as true. This was so because the plaintiff alleged the fact of the 
contest, which involved vast préparation and a six weeks' jury trial, 
in which the jury disagreed. He also alleged the compromise in 
which it was claimed that Col. Ingersoll and the other parties to the con- 
tract participated, and which it is alleged was an expédient and efifect- 
ive means adopted by the parties for defeating the substantial pro- 
visions of the will, and of giving Col. Ingersoll's clients ail and more 
than they would hâve received if the contract had been literally and 
technically fulfilled and the estate administered intestate. 

Under thèse allégations, uninfluenced by the probative force of an 
answer, the plaintiff might hâve fairly contended that the contest 
and the disagreement of the jury at least suspended the probate of 
the will, and rendered it inoperative as an instrument to pass the prop- 
erty according to its terms, and that his évidence would show that the 
parties verbally accepted the compromise resuit in lieu of performance 
according to the strict letter of the contract. 

To ail intents and purposes, so far as the interests of those who em- 
ployed Col. Ingersoll were concerned, the will was defeated because it 
did not under the compromise operate in any substantial sensé accord- 
ing to its terms. Its substantial provisions were defeated. 

Where allégations are gênerai in the assertion of a right, it is per- 
missible to explain them by évidence, and, if there is any view upon 
which the allégations can be accepted as sufficient in law, judgment 
will not go against the plaintiff upon demurrer. . 

Although the allégations of a complaint may not show performance 
strictly like that provided for in the contract, if the allégation is that 
that kind of a performance was performance under the contract, it 
necessarily présents a situation to be aided by subséquent pleadings and 



COEAM V. INGERSOLL. 179 

by proofs, as, for instance, where it is claimed that the alleged per- 
formance was to be accepted and paid for as a better, though technical- 
ly somewhat différent, performance than that contemplated by the 
original contract. Like a contract to build a house or a bridge ac- 
cording to written spécifications, and where the parties by agreement, 
and in order to meet exigencies developed in the progress of per- 
formance, substitute a différent vvay of doing it at and for the contract 
price. The allégations of performance must be aided in such a case by 
proofs upon issues properly joined by subséquent pleadings. At ail 
events, the défendants did not demur, but answered, alleging certain 
facts and setting forth their side of the controversy, and, among other 
things, they alleged that the considération for the contract was not 
truly stated in the complaint; that Col. Ingersoll received $5,000 in 
full for his services and expenses and in revocation of the contract ; that 
the compromise was not effectuai in defeating the will, so far as 
the rights of Root and the other Ingersoll clients were concerned ; that 
the compromises were negotiated by the parties and counsel other than 
Ingersoll; and that Col. Ingersoll did not perform any services other 
than those in assisting in and endeavoring to enforce the contest of 
Root and others. 

To the answers, and upon ail thèse matters, the plaintiff filed a rep- 
lication, joîning issue, and denied that the contract for the $100,000 fee 
was ever abandoned, and alleged that it was in force and fully per- 
formed as alleged. 

To the answers, thus raising mixed questions of law and fact as to 
performance, and as to other aspects of the case, as well as the ques- 
tion of fact as to Col. Ingersoll's service in procuring the compromise, 
which, it is alleged, was effectuai in defeating the will, the plaintiff 
had the right to reply, and to controvert the varions matters alleged 
therein. United States v. Dalles Military Road Co., 140 U. S. 599, 
616, 617, 11 Sup. Ct. 988, 35 L. Ed. 560. 

The Montana court ignored the issues raised by the answer and the 
replication, denied to the plaintiff his right of trial and ail opportunity 
to introduce proofs, and assumed to décide the case upon the bill of 
complaint, notwithstanding the fact that the bill had been answered and 
issues joined by replication upon questions of fact and upon mixei 
questions of law and fact. 

It is quite difficult to find warrant for this, or for basing the décision, 
as was donc, upon the ground of mutual abandonment in view of the 
emphatic allégations of the replication to the contrary effect. This 
is, however, a question not to be discussed hère except so far as it 
bears upon the question, which we must consider, whether there was a 
détermination of the rights of the parties in Montana upon the full 
merits. 

The case was never set down for détermination upon demurrer. 
The case was never set down for hearing upon bill and answer, nor 
was it a case where the défendant moved for judgment on ail the plead- 
ings. The plaintiff never waived his constitutional right to a trial 
or his right to introduce proofs, but, on the contrary, insisted upon his 
rights in that respect. Issues of fact being joined, it was the funda- 
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mental right of the plaintiff to introduce his proofs, explaining- the al- 
légations of performance and his proofs controverting the allégations of 
the answer. 

In Martin v. Texas, 300 U. S. 316, 26 Sup. Ct. 338, 50 L. Ed. 497, 
the right to introduce proofs in support of a material allégation was 
recognized as an essential right, and it was there said if the court had 
refused to admit évidence, or if the opportunity to establish the alleged 
facts had been denied, the judgment would be reversed. 

The State law as applied in the Montana case did not accord to the 
plaintiff "due process of law." It is said in Howard v. Kentucky, 200 
U. S. 164, 173, 26 Sup. Ct. 189, 50 L. Ed. 421, that it may be admitted 
that the words "due process of law," as used in the fourteenth amend- 
ment, protect fundamental rights, and that the inquiry is, did the state 
law as applied afford due process as those words are used in the four- 
teenth amendment? Therefore, under the circumstances, it is not so 
much a question hère as to what the Montana law and practice is as 
whéther the kind of a trial had in Montana afforded to the plaintiff the 
opportunities usually accorded to a party under "due process of law" in 
courts administering justice and establishing rights according to the 
gênerai course of law and equity. Still, while saying this, I by , no 
means concède that the Montana law is correctly stated in the majority 
opinion, or that the Montana Code, practice is such as justifies what was 
donc in this case in that state. 

The Montana record shows, as will be seen by référence to the 
statement which précèdes the opinion of the Montana Suprême Court, 
that the case regularly came on for trial in Mpntana upon the issues 
raised by the bill and answer, and, that the plaintiff offered to introduce 
proofs in support of his allégations, yet the motion and the order of 
court, as already pointed out, entirely ignored the issues joined, and 
denied to the plaintiff the fundamental right of an opportunity to prove 
his case, which was taken from the jury and judgment rendered there- 
in against him upon the ground that the complaint in the abstract did 
not state a cause of action. 

It is one thing to hold against a plaintiff upon demurrer where the 
plaintiff after demurrer elects to stand upon his déclaration. That 
is reguhr and involves "due process of law." It is, however, quite 
another thing to ignore an answer and the replication and to deny the 
plaintiff ail opportunity of explaining and sustaining his allégations of 
fact by proofs, or even of explaining and sustaining allégations which 
involve mixed questions of law and fact. That would not be regular 
and would not be according to a party "due process of law." 

We should assume hère that the plaintiff was prepared upon the 
trial, for which he contended and to which he was entitled under "due 
process of law," to offer proofs tending to show that Col. Ingersoll, as 
alleged, advised about and actively participated in the effective and 
benencial compromise, and that the substantial defeat of the terms of the 
will, as the resuit of the contest, the trial, and the compromise which 
secured to the Ingersoll clients greater bénéficiai results than would the 
technical defeat which it is contended was contemplated by the original 



CORAM V. INGERSOLU 181 

contract, was accepted by the Ino-ersoll clients in lîeu of the kind of a 
defeat perhaps originally intended, and that his évidence would tend to 
sliow that it was a resuit or a defeat, as in eiïect alleged in the bill 
before us, upon which Root and Coram had in interviews and cor- 
respondence admitted their indebtedness under the contract. 

In that part of the contest involving the préparation and trial Col. 
Ingersoll performed valuable and effective service — service which left 
the probate of the will at least suspended. Having incurred expense 
and so far entcred upon performance, his rights under the contract 
were substantive, and he was entitled to an opportunity to continue the 
contest to defeat the will. The Montana answer contained an alléga- 
tion, which was denied by the plaintiff, that the favorable compromise 
was effected by counsel other than Col. Ingersoll. When and where 
and upon what trial, pray, was this issue determined upon "due process 
of law," and upon what process and what trial was it determined that 
Root and Coram, after part performance and the création of substantive 
rights, might compromise and might exercise the right to withdraw 
from Col. Ingersoll the opportunity to perform the contract according 
to its terms, and that nonfulfillment of the contract should, under such 
circumstances, be their défense, which should leave the Ingersoll inter- 
ests and rights remediless? 

The décision of the Montana Suprême Court is grounded upon the 
idea that duty required Col. Ingersoll to contest, and that the com- 
promise in which he participated created a situation which made per- 
formance impossible. In this connection, it is interesting to note 
that the défendants' answer allèges that Ingersoll did not participate 
in the compromise, that the parties and other counsel made the com- 
promise without his help or assistance, and thus, if the défendants' 
allégation be true, the défendants themselves, and not Ingersoll, made 
strict and literal performance impossible. 

The décision also proceeds upon the idea of a mutual arrangement 
between Col. Ingersoll and his clients, a mutual arrangement which, 
according to the décision, in efifect amounted to an abandonment of 
the contract. Whether there was a mutual arrangement and abandon- 
ment was largely a question of fact, upon which the plaintiff took 
issue and about which the plaintiff was never heard or allowed to pro- 
duce his proofs. There was no hint or suggestion in the complaint of 
an abandonment. The allégations in effect are that the désirable resuit 
was reached upon différent l'nes than those contemplated by the con-. 
tract, and that that was done under an arrangement between the parties. 

The very nature of the controversy which involved mixed condi- 
tions relating to the question whether there was a substantial defeat 
of the will; the question of fact whether Col. Ingersoll received 
$5,000 in full for his services, and whether the contract was abandoned 
and rescinded, or whether what was done by way of compromise was 
under an arrangement between the parties with the idea that it was to 
be accepted in lieu of literal performance and the technical defeat, 
perhaps, contemplated by the original contract; the question whether 
the parties acknowledged indebtedness under the contract and agreed 
to pay — made it peculiarly a case for issues of fact through an answer* 
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and a replication tipoii wliich tlie plaintiff was entitled to sucli a trial as 
would allow the questions of fact to be settled under instructions, and, 
tliis being denied, it follows tliat the "due process of law" contemplated 
by the Constitution was not accorded to him. 

I think it quite clear, and so clear that it needs no extended élabora- 
tion, that the Montana court had no right to disregard the issues 
joined and to foreclose the plaintifï's rights upon assumptions of fact, 
and upon assumptions upon mixed questions of law and fact, which 
were contrary to the allégations of the complaint upon which issue 
had been joined. 

Moreover, the conclusion is irrésistible, upon a critical examina- 
tion of the reasoning of the Montana Suprême Court, that the court, 
having denied to the plaintiff the right to be heard upon proofs in 
support of the allégations of the complaint and in support of his side 
of the issues raised by the replication, which was a déniai of "due 
process of law," proceeded to détermine the rights of the parties 
under the influence of the probative force of the answer, though the 
case was never submitted for hearing on bill and answer. I say this 
because the reasoning of the Montana court is based upon substantia! 
matter contained in the answer, matter contrary to the express al- 
légations of the complaint. 

The majority opinion hère is based upon the assumption that no évi- 
dence consistent with the complaint could hâve changed the resuit in 
Montana, and upon the further assumption that, if the fee was con- 
tingent, there was no cause of action. The fundamental error in 
the Montana judgment, and in the majority opinion hère as well, 
résides in thèse assumptions in respect to controverted questions in- 
volving law and fact, and in deciding against the plaintifï without 
hearing his évidence. It is plainly deciding against a party without 
hearing him. How was it possible for the Montana court, without 
hearing the proofs, to rightfully pass upon the controverted question 
of waiver of contract, or upon the controverted questions relating to 
the waiver of the contingency and to the agreement to pay, and how 
is it possible for this court to rightfully say that no évidence would 
hâve changed the resuit in Montana? 

As has already been observed, the subject-matter of the controversy 
was such that the rights of the parties could not fairly or intelligently be 
ultimately concluded by a court except upon pleadings and proofs, and 
upon such a trial as would give the parties an opportunity to be heard, a 
trial conducted under such conditions as Vi^ould allow the disputed ques- 
tions of fact to be determined by the court upon évidence, or by- a jury 
upon évidence under proper instructions to that end. This is so, be- 
cause under the changed conditions resulting from the admitted de- 
parture from the contract in respect to literal performance, and under 
the issues joined in respect to the circumstances which varied the kind 
of performance, the situation became such that the rights of the parties 
could not be ascertained and established, under reasonable rules of in- 
terprétation, by taking the contract by its four corners. From the 
very nature of the résultant situation the plaintifï was entitled under 
due process and procédure to introduce his explanatory proofs. 
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It results/'therefore, in my view, that the Montana judgment was 
not based upon such a trial as entitles it to be acceptée! as conclusive 
of the merits, and as one which settles the ultimate rights of the 
parties and becomes a bar to proceedings involving the merits in an- 
otlier jurisdiction. 

Judge Putnain, in an elaborate opinion in the Circuit Court (Inger- 
soll V. Coram [C. C] 137 Fed. 418; Id., 136 Fed. 689), decided the 
c|ue£tion of res judicata against the défendants upon an apphcation of 
the rule that an ancillary administrator in one jurisdiction is not in 
privity with an ancillary administrator in anotlicr jurisdiction, and 
upon the ground that the parties in this case are not the same as the 
parties in the Montana case. Holding the view, as I do, that the 
Montana case was never determined upon its full merits, and that the 
plaintiff was denied the constitutional right of "due process of law," 
I hâve no occasion to discuss that position, and therefore leave that 
phase of the case upon the reasoning of Judge Putnam and the author- 
ities cited in his opinion in the Circuit Court. 

Moreover, and entirely aside from the questions discussed in the 
inajority opinion, there is another phase of the situation which should 
l)e taken into considération. Upon this phase of the case I urge, as 
strenuously as I properly may, that the Circuit Court should not be di- 
rected to dismiss the bill in the équitable proceeding pending hère, and 
it is upon this ground. The Montana Suprême Court, as will be seen 
"by referring to its opinion, only undertook to détermine the rights of 
the parties under the spécial contract in respect to the contingent fee, 
•expressly leaving open and unadjudicated the quantum meruit rights 
of the plaintiff to recover for services other than those provided for 
by the contract. It is clear that the Montana court intended to leave 
open the question as to the meritorious service, which, though ac- 
tually performed, did not, according to the views of that court, ac- 
■complish the literal defeat of the wi!l; that is to say, that what was 
done did not amount to the particular performance which in its view 
was contemplated by the spécial contract. The services thus referred 
to were at least substantial. They were services which were potential 
in staying a verdict sustaining the will, thereby paving the way for 
the favorable compromises (in which it is alleged Col. Ingersoll par- 
ticipated and about which the issue of fact raised by the p'eadings 
bas never been determined), through which, as is claimed, the Ing- 
ersoll clients, thèse défendants, received something like $5,500,000 in 
money and real estate titles — assets admitted to be in excess of their 
shares and which were apparently, in fact vastly, in excess — ^which 
they would not bave received if the will had not been contested and had 
been probated in its original form and according to its terms. There- 
fore, if it shall be determined, upon the theory of the majority opinion, 
that the rights of the parties in respect to the contingent fee under 
the contract bave been concluded by the Montana courts, still the 
questions relating to the quantum meruit are fairly open, and the plain- 
tiff in this équitable proceeding should be allowed to recast her bill 
and hâve the question as to what she ought to recover noon quantum 
meruit and ail questions of lien ascertained and established. That, 
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at ail events, is something which has never been actually determined 
or adjudicated hère or elsewhere. No one prétends that it has. Man- 
ifestiy, as before pointed eut, the référence of thc Montana court 
was to services for which the plaintiff could not, in the vicw of that 
court, recover under the contract. Accepting the theory of that court 
for the purpose of stating the question, the référence was to a service 
for which Col. Ingersoll, according to the plaintiff's allégation, was 
never compensatcd, and this allégation holds for purposes of équitable 
considérations in respect to an amendment Vidthout regard to the ques- 
tion whether the services were under or aside from the contract. If 
the plaintiff, under the opération of the rule of res judicata, must 
accept as final the theory of the Montana court that recovery of the 
contingent fee cannot be had under the contract, then, as an équitable 
alternative in this équitable proceeding to recover upon a contract 
and to establish a lien, she should be allowed to turn her bill into an 
équitable proceeding to recovqr upon quantum meruit what is right 
and just for the manifestly important service for which, according 
to the allégations and the theory of the plaintiff, compensation has 
never in fact been made. If it shall be determined hère that the 
question of the right to recover under the contract is foreclosed by 
the Montana judgment, and if, in that event, opportunity is not given 
in this proceeding to recast the bill and bave the value of the pro- 
fessional services actually rendered, ascertained and established, the 
plaintiff will gd hence with an important and at least équitable claim 
defeated upon the somewhat technical, and under the circumstances 
inéquitable, ground of nonfulfil!ment of a spécial contract, and the 
underlying équitable question as to the value of the services actually 
performed in respect to the subject-matter of the contract will be 
wholly unconsidered, and as a resuit the real value of the alleged 
meritorious services, in préparation for the contest, upon the trial 
and in connection with the compromises, through which the enormous 
financial returns were realized by thèse défendants, must forever re- 
main untold and unrewarded, and thus the plaintiff will bave lost a 
well-known and familiar équitable right founded upon the principle 
that, if a laborer labors well and fails to perform the strict letter of 
the bond, he may still hâve what bis labor merits. 

Under ail the circumstances, if the Circuit Court is peremptorily 
directed to dismiss the bill and the plaintiff is turned away under the 
rule of res judicata drastically founded upon the Montana situation, 
where the court only pretended to deal with the right of the plaintiff 
to recover the contingent fee under the spécial contract, she will not 
hâve been accorded the opportunities in this court which modem prac- 
tice and procédure usually extend to a plaintiff whose case manifestly 
involves a right, and who, through inadvertence or oversight, has failed 
in the first instance to place the case upon the right ground. It is 
for this reason, if the Circuit Court is reversed upon the ground 
stated in the majority opinion, that the plaintiff should hâve an op- 
portunity in that court to move to amend her bill. 
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OHIO TRANSP. CO. et al. t. DAVIDSON S. S. CO. 

DAVIDSON S. S. CO. v. OHIO TEANSP. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. October 2, 1906.) 

Nos. 1,220, 1,232. 

1. Shipping— Proceeding for Limitation of Liability— Surrendee op Ves- 

SEL. 

Rev. St. §§ 4283, 4285 [U. S. Comp. St. 1901, pp. 2943, 2944], clearly glve 
the owner of any Tessel the right to personal exemption from llaiiility 
for any damage occasioned by such vessel without liis privlty or knowl- 
edge by transferring her and ber pending freiglit to a trustée to be ap- 
pointed by a court of admiralty, and although admiralty rule 54, pre- 
scrlbing tbe procédure under said sections, permits him at hls option to 
retaln the vessel by having her appraised and paying her appraised value, 
and pending freight into court or giving a stipulation therefor, he stlll 
bas the right before an appraisement niade on his pétition has been ac- 
cepted, or any order has been made thereon, to dismiss that part of his 
pétition, and, instead, to ask for the appointment of a trustée to whom 
he may transfer the vessel and her freight. 

[Ed. Note. — Limitation of liability of vessel owner, see note to The 
Longfellovv, 45 C. C. A. 387.] 

2. Collision— Stbam Vessels Meeting. 

Evidence considered, and held to support a finding tUat a collision be- 
tween two steamers In La lie Erie, off the mouth of Détroit river, was due 
solely to the fault of one in falling to conform to a passlng agreement and 
for her négligent navigation. 

Appeals from the District Court of the United States for the 
Eastern District of Wisconsin. 
See 131 Fed. 373. 

F. H. Canfield and Chas. E. Kremer, for Davidson Steamship Com- 
pany. 

William E. Church, Frank S. Masten, and Harvey G. Goulder, for 
Ohio Transp. Company and others. 

Before GROSSCUP, BAKER, and KOHESAAT, Circuit Judges. 

BAKER, Circuit Judge. About 9 o'clock in the night of November 
20, 1903, the steamer Sacramento, bound from Erie to Milwaukee, and 
the steamer Gladstone, bound from Manitowoc to Buffalo, collided on 
Lake Erie, near the Détroit River Light. The Sacramento, practical- 
ly uninjured, continued on to Milwaukee. The Gladstone sank; and 
her cargo of about 133,000 bushels of barley and oats was abandoned 
to the underwriters. 

On November 27, 1903, the Davidson Company, owner of the 
Sacramento, in the court below filed its pétition to limit its liability to 
the value of the vessel and her pending freight, and asked that ap- 
praisers be appointed. On December 2d appraisers reported the value 
of the vessel to be $65,000 and her pending freight $1,678.67. While 
the original pétition stood, the court never confirmed, nor was asked 
to confirm, this appraisement; never ordered, nor was asked to order, 
the payment of the appraised value into court or the giving of a stipu- 
lation with sureties for the payment thereof. On December 7th the 



186; 148 FEDEKAL REPORTEE. 

Davidson Company, by leave of court, filed a suppleniental pétition, 
praying that the Sacramento be. sold and the proceeds put into the 
registry to abide furtlier orders. By leave of court on April 4, 1904, 
an amendment to the pétition was filed, asking that the vessel and her 
pending f reight might be transferred to a trustée to be appointèd by the 
court. Objections were filed by the Ohip Company, as owner of the 
Gladstone and as trustée of cargo underwriters, and by four under- 
writers for themselves. In support thereof affidavits were presented 
to the effect that in April, 1904, vessels of the Sacramento type were 
less valuable than in November and December, 1903, by reason of high- 
er rates for marine insurance, increased cost of opération, and poor 
outlook for the season's business. On the hearing of the supplemental 
pétition and the amendment to the pétition, the court, on May 21, 1904, 
ordered that the Sacramento and her pending freight be transferred to 
a commissioner named. Subsequently the vessel was sold for $86,000. 

On issues framed respecting the responsibility for the collision and 
the amount of damages occasioned thereby, the court found and ad- 
judged that the Sacramento was solely at fault, but without the privity 
or knowledge of the Davidson Company, and that the Gladstone and 
her cargo were damaged to the extent of $79,530. The final decree 
provided that the liability of the Davidson Company be limited to the 
freight and the value of the Sacramento as established by the sale, 
and distributed the freight and net proceeds of the sale ratably among 
the claimants. 

The Ohio Company and the insurers challenge the correctness of 
that part of the decree which limits the liability of the Davidson Com- 
pany, while the latter charges that the court erred in applying the 
freight and proceeds of sale toward the payment of the damages. 

1. Section 4283 of the Revised Statutes [U. S. Comp. St. 1901, p. 
2943] provides that the liability of the owner of a vessel for any 
damage occasioned without his privity or knowledge "shall in no case 
exceed the amount or value of the înterest of such owner in such 
vessel and her freight then pending." By section 4284 [U. S. Comp. 
St. 1901, p. 2943], whenever the whole value is not sufïïcient to com- 
pensate ail who are damnified, they shall receive payment "in pro- 
portion to their respective losses, and for that purpose the freighters 
and owners of the property, and the owner of the vessel, or any of 
them, may take the appropriate proceedings in any court for the pur- 
pose, of apportioning the sum for which the owner of the vessel may be 
liable among the parties entitled thereto." In section 4285 [U. S. 
Comp. St. 1901, p. 2944] Congress has declared that it shall be a suffi- 
cient compliance with the requirements for limiting liability if the own- 
er "shall transfer his interest in such vessel and freight, for the benefit 
of such claimants, to a trustée, to be appointèd by any court of com- 
pétent jurisdiction, to act as such trustée for the person who may prove 
to be legally entitled thereto ; f rom and after which transfer ail claims 
and proceedings against the owner shall cease." 

General admiralty rule 54, providing for the filing of a pétition to 
limit liability and for the ascertainment of values by appraisement, 
says : 
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"And thereupon said court, having caused due appraisement to be had of tlie 
amount or value of the interest of said owner or owners, respectively, in 
such ship or vessel and her freight for tlie voyage, shall make an order for the 
payment of the same into court, or for the giving of a stipulation, v^^ith sure- 
ties, for the payment thereof into court vphenever the same shall be ordered ; 
or, if the said owner or ovraers shall so elect, the said court shall, without 
such appraisement, make an order for the transfer by him or them of his or 
their interest in such vessel and freight to a trustée to be appointed by the 
court." 

Though statutes in dérogation of the common law must be con- 
strued strictly, the limitation applies only to the ascertainment of the 
lawmakers' intent, which, when found and measured, should be ef- 
fectuated as thoroughly as in remédiai législation. Looking alone to 
the sections quoted, it seems unquestionable that Congress gave the 
unoffending owner of an offending vessel the absolute right to relieve 
himself of personal liability by turning over the vessel and her freight, 
for the benefit of claimants, to a trustée to be appointed by any court 
of compétent jurisdiction. To treat rule 54 as being in pari materia 
for determining the nature and extent of the right is impermissible ; 
for, though sections of a statute may color or limit what else might be 
deemed the meaning of other sections of the same statute, a rule of 
court can only be taken properly as aiding the exercise of the right, not 
as derogating from the right itself. In this view the rule affords the 
unoffending owner who might be greatly damaged by his inability to 
fuliill existing contracts for future service a means of exercising the 
right by surrendering the vessel virtually and then buying her in at 
a price that is fair to claimants. Undoubtedly, if the "due appraise- 
ment" of the rule were had and accepted by the owner, and if the court 
should thereupon order payment into the registry or the giving of a 
stipulation, the owner would be bound by that method of surrender 
and its conséquences. Whether the owner, after an order for payment 
or stipulation has been entered upon an appraisement which he has not 
accepted, may or may not hâve the right to transfer the vessel to a 
trustée for public sale, is a question to which this record does not neces- 
sitate an answer. Hère the court made no such order. The supple- 
mental pétition and the amendment to the pétition apprised the court 
that the owner was dissatisfied with and purposed to withdraw from the 
method of surrender through appraisement. By granting leave to file 
thèse and by acting thereon, the court recognized the owner's right, 
before the appraisement was accepted by him or acted upon by the 
court, to dismiss that part of his pétition which asked for an appraise- 
ment and to substitute therefor the method of transfer to a trustée. 
Of a petitioner's right to dismiss before any order is made on an un- 
accepted appraisement we hâve no doubt. 

The owner's attitude was manifested promptly. Delay beyond the 
fall of 1903 seems to hâve been due whoUy to the attempt of the claim- 
ants to hold the owner to the payment of the amount of the appraise- 
ment. Further, in the spring of 1904, the vessel remained unchanged 
in condition. She lay untouched from the termination of the voyage 
until the sale. Higher insurance rates, greater cost of opération, and 
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poor business were not the fault of the owner and did not alter the 
vessel's structural worth. 

2. On the appeal of the Davidson Company the inquiry will be limit- 
ed to the conduct of the Sacramento ; for, if it were true that she was 
responsible for only half tlie damages, her owner ought not to be heard 
to complain of a decree which limits his liability to less than a third. 

The Détroit River Lighthouse is half a mile south of the Red Gas 
buoy which marks the east side of the south end of the river channel. 
The night was clear, and no condition of sea or weather interfered with 
safe. navigation. The Gladstone was coming down the river at a speed 
of 6J^ to 7 miles an hour. The Sacramento, foUowing the Flower 
at a distance of about one mile, was proceeding westwardly on the 
lake towards the lighthouse at a speed of 9 to 9J/2 miles per hour. 
The Flower turned north and passed the Gladstone opposite the gas 
buoy under starboard to starboard signais. The claim of the Glad- 
stone is that immediately after passing the Flower she signaled the 
Sacramento to pass port to port ; that, not receiving a prompt answer, 
she repeated the signal, when the vessels were about three-quarters of 
a mile apart, whereupon the Sacramento promptly signaled her ac- 
ceptance ; that the Gladstone's course was laid well over to the west- 
ward, leaving ample room in which the Sacramento might turn ; that 
the Sacramento, with the vessels in plain sight of each other, with un- 
abated speed, and without signaling, continued her course directly 
towards the lighthouse, at right angles with the Gladstone's course, 
until the vessels were within 900 feet, within 3 lengths, within 40 
seconds of each other, when she reversed her engines and tried to 
swing under a port helm, while the Gladstone increased her speed 
and hard ported her helm in the endeavor to switig out of the channel 
as the only possible chance of escape, the resuit being that the Glad- 
stone was struck a glancing blow on the port side. Our examination 
of the évidence coniirms the correctness of the court's adoption of the 
Gladstone's account. And the very explanation of the Sacramento that, 
because the Gladstone and the Flower had passed starboard to star- 
board, she continued her course without signaling, assuming that the 
Gladstone would not give a port to port signal, that she did not hear 
the first signal if it was given, that the second signal was not sounded 
until the vessels were within three lengths of each other, and that then 
she could do nothing but accept the proffered passing arrangement, we 
regard as a substantial confession of most palpable négligence. 

The decree is affirmed. 
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MORGAN V. UNITED STATES. 

(Circuit Court of Appeals. Eiglitli Circuit. Mardi 21, 1906. Eeliearing De- 
nied September 3, 190G.) 

No. 2,281. 

1. Ikdictmbnt — DupiJciTY IN Indictmknt — Moïiox IN Abrest. 

An objection to an indictment ou tbe ground of duplicity cannot be 
raised for the first time after verdict by motion in arrest of judgment. 

[Kd. Note. — For cases in point, seo vol. 27, Cent. Dig. Indictment and 
Information, § 648.] 

2. Same — Duplicity — Phe-iudice. 

Where, in a prosecution for cutting tiniber froni tlie public domain, de- 
fendant was not prejudiced b,y tlie fact that the indictment chargea that 
he eut the tiniber with intent unlawfully fo (ixport and with iuteiit to 
dispose of tlie same, the conviction could not be set aside because of 
such duplicity under Rev. St. §1025 [TJ. S. Comp. St. 1901, p. 720], pro- 
viding that no indictment shall be deenied iiisuffleient or the proceedings 
under it affected by any defect in matter of form vvhich does uot tend to 
pre.1udice défendant. 

3. BiLi. OF Exceptions — Instructions — Review. 

Instructions given in a criniinal case cannot be reviewed on a writ 
of error imless brouglit into the record by a bili ot ('xccjitious si'ruMi 
by the trial judge; a mère certiflcate of tlie clerlî that he has annexed to 
the record and transmitted to the court a copy of ail the instructions 
given to the .l'ury and filed in the case beiiig insufficient. 

4. PUBUC LaNDS — CUTTINQ ÏIJIBEK — StATUTES — RePEAL. 

Kev. St. § 2461 |U. S. Coni]). Ht. IDOI. j). 1.j27j, prohiI)its the cutting 
of timber on purchased or reserved lands of the United States, the wan- 
ton destruction of such tlmljer, its n-moval fi'oiii meh laïufs. c < 'i, ly 
authorit.y of a compétent offlcer, and for use in the navy, the cutting of 
timber from any other lands of the United States and vv'ith intent to ex- 
port, dispose of, use, or employ the same in any manner vvhatsoever other 
than the use of the navy, and the removal of the timber with like intent, 
and imposes punishmeut for violation b.v a fine and iminisonment. Act 
June 3, 1878, c. 151, 20 Stat. 89, was exteuded to ail public land states 
by Act August 4, 1892, c. 375, 27 Stat. 348 | U. S. Comp. St. 1901, p. 1545]. 
Section 4, 20 Stat. 90 [U. S. Comp. St. 1901, p. 1529], doclared that it 
should be unlawful to eut, procure to be eut, or wantonly destroy any 
timber on lands of the United States, etc.. and that any pers<ra violit- 
ing the sanie should be guilty of a misdemeanor, and on conviction 
should be flned, provided that the section should not prevent the cutting 
of timber for mining and agricultural purposes, and section 5, 20 Stat. 
90 [U. S. Comp. St. 1901. p. ].530|, rirovided that aiiv persoii prosecutcd 
for violation of Rev. St. §2461 [U. S. Comp. St. 1901, p. 1527], might be 
relieved by paying $2.50 ijer acre for lands from which lie eut timber. 
Held, that such acts repealed so much of section 2401 as related to the 
cutting or removing of timber from the public domain with Intent to ex- 
port or dispose of the same, together with the penalty of imprisonment. 

5. Same — Appeal — Correction of Sentence. 

Where, in a prosecution for cutting timber from government land 
with intent to expoi't or dispose of the same, the .jury might bave 
found under the indictment that défendant eut the timber inuocentl.y 
with Intent to use and employ the same for permissible building, agri- 
culture, mining, or other domestic purposes, the Circuit Court of Àjipeals 
could not, where the sentence to a fine and imprisonment was illégal 
because the provision of the statute providing for imprisonment had been 
repealed, correct the sentence by eliuiinating the portion providing for 
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imprisonment ; It being impossible to say that the jury found défendant 
guilty of cutting timber witli intent to export and dispose ot tlie same. 

In Error to the District Court of the United States for the District 
of Colorado. 

W. G. Simonson (J. E. Simonson, on the brief), for plaintiff in 
error. 

Earl M. Cranston (George P. Steele, on the brief), for défendant 
in error. 

Before SANBORN, HOOK, and ADAM S, Circuit Judges. 

ADAMS, Circuit Judge. The charge laid in the indictment against 
the défendant is that on a given date, in the district of Colorado, he 
"unlawfully did eut and cause and procure to be eut" certain timber 
upon public lands situate in the state of Colorado, "with intent then 
and there unlawfully to export, dispose of, use and employ said tim- 
ber in manner other than for the use of the navy of the United 
States," against the peace and dignity, etc. The sufïiciency of the 
indictment was not challenged by demurrer or otherwise, but a plea 
of not guilty was entered, a jury trial had, a verdict of guilty ren- 
dered, and the value of the timber eut fixed at $95. Afterwards a 
motion in arrest of judgment was filed for the reason, as alleged, 
that the indictment in charging défendant with cutting timber with 
the intent to export and with the intent to dispose of the same charged 
two différent offenses in one count. This motion was overruled by 
the trial court, and défendant was sentenced to 10 days' imprisonment 
and to pay a fine of $285. By this writ of error he challenges the 
action of the trial court in overruling his motion in arrest, in giving 
certain instructions to the jury-, and in imposing the sentence of im- 
prisonment upon him. 

It was too late to raise the question of duplicity after verdict by 
motion in arrest of judgment. Bishop's New Criminal Procédure, 
vol. 1, §§ 442, 443; United States v. Bayaud (C. C.) 16 Fed. 376; 
Pooler V. United States, 127 Fed. 509, 515, 62 C. C. A. 307; Connors 
V. United States, 158 U. S. 408, 411, 15 Sup. Ct. 951, 39 L,. Ed. 1033. 
Nothing appears in the record before us to show that the substantial 
rights of the accused were prejudiced by the joinder of the two in- 
tents complained of in the motion in arrest of judgment. Accord- 
ingly, applying the provisions of section 1025, Rev. St. [U. S. Comp. 
St. 1901, p. 720], the judgment as rendered should not be disturbed. 
The clerk of the trial court, after certifying to the record proper, 
further certifies that he has annexed and transmitted to this court 
a copy of ail instructions given to the jury filed in the cause. There 
is no bill of exceptions showing either the évidence taken or the 
charge, or instructions given by the court to the jury. The certificate 
by the clerk as to the instructions is of no avail. The only way to 
préserve or make them part of the record is by bill of exceptions. 
The certificate of the trial judge, and not of the clerk, is required for 
that purpose. We therefore cannot consider the errors assigned on 
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tlie instructions refused. Case v. Hall," 94 Fed. 300, 36 C. C. A. 259; 
Carson v. Commercial Nat. Bank, 104 Fed. 733, 44 C. C. A. 184. 

Tlie indictment was indorsed as found under section 2461, Rev. St. 
[U. S. Comp. St. 1901, p. 1527]. That section reads as follows: 

"If any person shall eut, or cause or procure to be eut, or aiti, assist, or be 
employed in cuttiiig, or shall vvantonly rlestroy, or cause or procure to be 
wantonly destroyed, or aid, assist, or be eraployed in wantonly dostroying 
any live-oak or red-cedar trees, or other tiinber standing, grovving, or being 
on any lands of tlie United States, which, in pursuance of any law passed, or 
hereafter to be passed, bave been reserved or purehased for tbe use of tlie 
United States, for supplying or furuishing tlierefroni timber for tbe navy of 
the United States, or if any person shall reinove, or cause or procure to be 
removed, or aid, or assist, or be employed in renioving from any such lands 
which hâve been reserved or purehased, any live-oak or red-cedar trees, or 
other timber, unless duly authorized so to do, by order in writing, of a com- 
pétent officer, and for the use of the navy of the United States ; or if any 
person shall eut, or cause or procure to be eut, or aid, or assist, or be em- 
ployed in cutting any live-oak or red-cedar trees or other timber, from any 
other lands of the United States, acquired, or hereafter to be acquired, with 
intent to export, dispose of, use, or employ the same in any manner whatso- 
ever, other than for the use of the navy of the United States ; every such per- 
son shall pay a fine not less than triple the value of the trees or timber so 
eut, destroyed, or removed, and shall be imprisoned not exceeding twelvo 
months." 

The contention of defendant's counsel is that this section was re- 
pealed so far as concerns the imposition of imprisonment as a part of 
the punishment for the offense charged against him by Act June 3, 
1878, c. 151, 20 Stat. 89, as amended by Act August 4, 1892, c. 375, 
37 Stat. 348 [U. S. Comp. St. 1901, p. 1545], extending its provisions 
to ail public land states. 

Section 4, Act 1878, 30 Stat. 90 [U. S. Comp. St. 1901, p. 1.539], 
is as follows: 

"After the passage of this act it shall be unlawful to eut, or cause or pro- 
cure to be eut, or wantonly destroy, any timber growing on any lands of the 
United States, in said states and territory or remove, or cause to be removed, 
any timber from said public lands, with Intent to export or dispose of the 
same ; * » * and any person violating the provisions of this section 
shall be guilty of a misdemeanor, and on conviction, shall be fined for every 
such offense a sum not less than one bundred nor more than one thousand 
dollars : provided, that nothing herein contaiued shall prevent any miner or 
agriculturist from clearing his land in the ordinary working of bis mining 
claim, or preparing his farm for tillage, or from taking the timber necessary 
to support his improvements, or the taking of timber for the use of the 
United States." 

Section 5 provides: 

•'That any person prosecuted in said states and territories for violating 
section two thousand four hundred and sixty-one of tbe Revised Statutes 
of the United States who is not prosecuted for cutting timlier for export 
from tbe United States, may be reiieved from furtlier prosecution and lia- 
bility therefor upon payment, into the court wherein said action is pending, of 
the sum of two dollars and flfty cents per acre, for ail lands ou whieh he 
shall hâve eut or caused to be eut, timber or removed or eaused to be 
removed the same." 

Section 6 provides "that ail acts and parts of acts inconsistent with 
the provisions of this act are hereby repealed." 
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Section 2461, 5 Rev. St. [U. S. Comp. St. 1901, p. 1537], which 
was enacted in 1831, denoimces several offenses generally described as 
follows: (1) T'he cutting of timber on lands of the United States 
purchased or reserved for the use of the navy of the United States. 
(2) The wanton destruction of such timber. (3) The removal of 
timber from such lands unless by authority of a compétent officer 
and for the use of the navy. (4) The cutting of timber from any 
other lands of the United States with intent to export, dispose of, 
use or employ the same in any manner whatsoever other than for 
the use of the navy. (5) The removal of timber last referred to 
with like intent. 

The fourth and fifth offenses just referred to prohibit the cutting 
or removal of timber from any of the public lands with the intent 
specified. The growing agricultural and mining industries of some 
of the western states, in course of time, seem to hâve suggested a 
relaxation of that rule of prohibition. Accordingly, by the provisions 
of Act June 3, 1878, c. 150, 20 Stat. 88, citizens of the United States 
and résidents of the states of Colorado and Nevada, and of the 
territories of New Mexico, Arizona, Utah, Wyoming, Dakota, Idaho, 
and Montana, and other minerai districts of the United States, were 
permitted to eut and use the timber growing on minerai lands of the 
United States "for building, agricultural, mining or other domestic 
purposes," under and subject to such rules and régulations as the 
Secretary of the Interior might prescribe for its protection. Con- 
gress seems to hâve thought that the last-mentioned act enlarging 
the uses which might be made of timber taken from public lands re- 
quired some modification of section 2461. Accordingly the second 
Act June 3, 1878, c. 151 (20 Stat. 89), was adopted. It originally 
concerned and affected the states of California, Oregon, Nevada, and 
Washington Territory only, but by the act of August 4, 1892, as 
already seen, its provisions were extended to ail public land states, 
and as so extended was in force at the time the offense involved in 
the cause before us was committed. By the provisions of the last 
two mentioned acts the scope and opération of the three offenses first 
denounced by section 2461 were extended from cutting, removing, or 
wanton destruction of timber growing on lands purchased or re- 
served by the United States for the uses of the navy, so as to em- 
brace within their denunciation the cutting, removing, or wanton de- 
struction of timber grovi'ing on any of the public lands of the United 
States. 

They denounce as an offense (not included in section 2461) the 
transportation of such timber or lumber manufactured therefrom by 
owners, officers, or agents of any vessel or railroad. They also deal 
with the subject of the two oft'enses last denounced by section 2461. 
They prohibit the cutting or removing of timber from the public 
lands, but limit the intent required to make the act of cutting or 
removal criminal to that of exporting or disposing of the same. They 
excise from section 2461 the intent "to use or employ the same in 
any manner whatsoever, other than for the use of the navy of the 
United States." Until the act of 1892 extended the provisions of the 
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second act of 1878 to ail public land states, it is obvious that the 
latter act did not repeal any of the provisions of section 3461 so far 
as Colorado and other states or territories not embraced within its 
provisions were concerned. They remained subject to the provisions 
of that section as modified or affected by the provisions of the first 
Act of June 3, 1878. But after the passage of the act of 1892 it is 
equally clear that many of the provisions of section 2461, so far as 
concerned Colorado and other states and territories not originally 
mentioned in the act of 1878, were materially modified. It is not 
necessary for the purposes of this opinion to hold that section 2461 
was totally repealed by the act of 1878 as expanded by the act of 1892, 
but it certainly was repealed in part. That act, as expanded, contains 
provisions totally inconsistent with those of section 2461. It modifies 
the intent necessary to make cutting or removing of timber from the 
public lands an offense. Before its enactment an intent "to use or 
employ the same in any manner whatsoever other than for the use 
of the navy" constituted an offense. The cutting or removing of 
timber from the public lands with almost any intent constituted a 
crime. Afterwards the intent was narrowly limited to a purpose 
"to export or dispose of the same," This change was doubtless made 
in view of the expanded use of timber permitted by the first act of 
June 3, 1878, and also by the proviso of section 4 of the second act 
of June 3, 1878, which made provision for still further expanded use. 

Not only so, but the penalty prescribed for the oft'ense of cutting 
or removing timber "with intent to export or dispose of," by the act 
of 1878 was différent from that prescribed by section 2461. By the 
latter section fine and imprisonment were imposed upon the offender. 
By the act of 1878 a fine only was imposed. Moreover, section 5 of 
the act of 1878 shows that Congress intended to differentiate the 
"cutting of timber for export from the United States" from ail other 
provisions of section 2461. This appears by not permitting persons 
guilty of that offense to do what persons guilty of other offenses de- 
nounced by section 2461 might do — pay into court $2.50 for each acre 
of land from which cutting had been donc and thereby secure relief 
from prosecution. A statute which changes the éléments of an exist- 
ing statutory offense or the punishment or penalties prescribed there- 
for, by imolication opérâtes as a repeal pro tanto of the former stat- 
ute. Endlich on Interprétation of Statutes, g§ 238, 239 : Lewis' 
Sutherland, Stat. Con. vol. 1 (2d Ed.) §§ 251, 252. This is specially 
true where by the amended acts the penalty for an offense is reduced. 
People v. Tisdale, 57 Cal. 104 ; Commonwealth v. Kimball, 21 Pick. 
(Mass.) 373; Commonwealth v. Davis, 11 Gray (Mass.) 48. So 
far, therefore, as section 2461 relates to the cutting or removing of 
timber from the public lands with intent to export or dispose of the 
same, it was repealed by the second act of Tune 3, 1878, as expanded 
by the act of August 4, 1892. 

Shortly after the passage of the acts of 1878 Attorney General 
Devens addressed a letter to the then Secretary of the Interior, Hon. 
Cari Schurz, concerning certain rules and régulations for the protec- 
148 F.— 13 
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tjon of timber made by the Secretary in connection with section 2461, 
Rev. St., and the two Àcts of 1878. He says : 

"Section 4 of the longer of thèse two acts merely singles eut the offenses. 
described in section 2461 — that of cutting or removing timber 'with intent to 
export or dispose of if and afiixes to it a new and différent penalty." 

"Section 5 siniply allows ail jiersons prosecuted for the cxitting or removal 
of timber, 'except those who eut or remove with inteut to export,' to relieve 
thenieelves froni tUe^ penaities prescribed in section 2401 by tlie paynient at 
the rate of .$2.00 an acre of the land on which the trespasses were committed. 
* * * Those who eut or remove 'with intent to export' beiug expressly ex- 
cluded from the benelit of the provision. * * * It is a necessary implica- 
tion from thèse spécial provisions that the former law continues in force in 
respect to ail cases to which they do not apply." Opinions of Attorneys Gen- 
eral, vol. 10, p. 189. 

This opinion, placing an interprétation tipon législation or execu- 
tive purposes, is entitled to respectful and persuasive considération, 
and, as it is in strict accord with our view of the law, we more unl- 
hesitatingly adopt that view. The défendant was indicted for cut- 
ting timber "with intent then and there unlawfully to export, dis- 
pose of, use and eniploy said timber in a manner other than for use 
of the navy of the United States." The pleader, in drafting the 
indictment, undoubtedly had in mind section 3461 only, and noted 
that section on the back of the indictment. Nevertheless, if the in- 
dictment is good under the act of 1878, under which alone it could 
hâve been found, the fact just stated would be of no conséquence. 

The indictment charged more than was necessary to constitute an 
offense under the act of 1878. Whether this fact, if seasonably 
availed of, would hâve subjected the indictment to assault, need not 
now be considered. The judgment must be reversed because the 
punishment of imprisonment imposed upon the défendant was in ex- 
cess of that authorized by the act of 1878. 

We are unable to conform to the suggestion of the United States 
Attorney that we should correct the sentence by eliminating from it 
the unwarranted imprisonment, for the reason that it is impossible 
to say that the jury found défendant guilty of cutting timber 
with intent to export or dispose of it. The jury might hâve found 
under the charge laid in the indictment that the défendant eut the tim- 
ber innocently, with intent to use and employ the same for permissible 
building, agriculture, mining, or other domestic purposes. If so, the 
verdict and sentence did him a great wrong. In this state of necessa- 
ry doubt as to the meaning of the verdict, it is impossible to conform 
the punishment to the provisions of the act of 1878. 

The judgment must be reversed, with instructions to grant a new 
trial. 
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SHANKWBILER Ç. BALTIMORE & O. R. CO. 

(Circuit Court of Appeals, Sixth Circuit Xoveiuber 8, lOOG.) 

No. 1,52a. 

1, îIasteb and Servant— Action for Injubt or Railkoad Employé— Ohio 

Statutk. 

Uiider section 2 of Oliio act of April 2, 1800 (87 Ohlo Laws, p. 149), 
whicli provides tliat in an action agalnst a railroad company to recover 
for an injury to an employé resulting from any defect in a car or locomo- 
tive or maclainery, or attachments tlaereto belonging, proof of tlie defect 
sliall be prima facie évidence of défendants négligence, tbe prima facle 
case so made does not shift the burden of proof so as to compel tbe 
Company to satisfy the jury by a prépondérance of évidence tbat it was 
not negjigent, but ail tbat is required is a degree of proof tbat vvill counter- 
balance tbe presumption ; tbe burden of establisbing négligence still rest- 
ing upon tbe plaintiflf. 

2. Same — Defeotive Cae — Dutt of Inspection. 

A raiiroad company is not cbargeable with négligence which will ren- 
der it liable for an injury to an employé caused by tbe breaking of a de- 
fective brake rod, wliere the defect was latent and in a place vvbere it 
was not discoverable by sucb au inspection as is customarily made by 
well-regulated and prudently conducted l'ailroads, which inspection was 
made and was tlie oniy kind which was practicable, or wbich could be 
made witbout seriously interfering with the opération of trains, 

[Ed. Note. — For cases lu point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 233.J 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio, 

Chas. Koonce, Jr., for plaintiff in error. 
A. E. Foote, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. On May 16, 1D04, the plaintiff in 
error, a brakeman at work in the yards of the défendant company 
at New Castle Junction, Pa., was thrown from r box car by the break- 
ing of a brake rod, run over, and lost a leg. The defçndant com- 
pany is a Maryland corporation, and was at the time engaged in oper- 
ating a railroad partly in Pennsylvania and partly in Ohio. The 
accident occurred in Pennsylvania, of which state the brakeman was 
a citizen. When it occurred, the brakeman was standing on a shelf 
or small platform located at the end of the car, about 3 feet below its 
roof and 10 or 12 feet above the ground. He had given two or three 
turns to the brake wheel when the rod broke. The rod was defective ; 
there being at the point of fracture an old break, shown by the rust, 
extending about half way through, but this defect was covered and 
concealed by the ratchet wheel and the floor of the platform, it being 
at a point on the rod within or just below the ratchet wheel. 

The évidence was clear that no visual inspection would hâve dis- 
covered this defect. To disclose the same, it would hâve been neces- 
sary to strip or reniove the brake rod from its place. A visual in- 
spection of the car, including the brake rod, had been made a short 
time before the accident occurred. This inspection was such as is 



196 148 FEDERAL REPORTEE. 

usually made by well-regulated raiiroads operating in Pennsylvania 
and Ôliio while a car is in transit. The ofïîcers in charge of the in- 
spection of cars on a number of such raiiroads were witnesses, and 
they testified, without exception, that a visual inspection of the brake 
rod when in place is ail that is ever noade while the car is in use, 
and that to strip the brake rod or remove it froni its place, so that 
every part might be open to the eye, is impracticable ; for, if ordinary 
care require such an examination of the brake rod, it would require 
a similar examination of every rod, chain, or iron used on the car, 
which would cause such delay as seriously to cripple the opération of 
trains. There was some testimony to the effect that, if the inspecter 
had set the brake hard enough before the accident, he might hâve dis- 
closed the defect by breaking the rod himself. This seems obvions, 
but there was no testimony that such a method of testing brake rods 
was in use or could be relied upon as effective in disclosing such de- 
fects. Such being substantially the state of the testimony, the court 
below directed a verdict for the défendant. 

The pîaintiff in error contends that the case should hâve gone to the 
jury for two reasons: First, because the Ohio act of April 2, 1890, 
applied, making a prima facie erse in favor of the pîaintiff; and, 
second, because, in view of the évidence, the question should bave been 
submitted to the jury whether there had been a proper inspection of 
the brake rod. Section 1 of the act of Apri! 2, 1890 (87 Ohio Laws, 
p. 149), contains certain régulations for the protection of railroad 
employés, which are made applicable to any Company operating a 
railroad in whole or in part in Ohio, and section 2 provides that it shall 
be unlawful for — 

"Any such corporation to knowinsly or negrligently use or operate * • • 
any car or locomotive on wliieh tlie machinery or attaehments tliereto bolonsc- 
ing are in any manner defertive. If an employé of any s\icli corporation shnll 
receive any In.i'nry by reason of any defect in any car or locomotive, or tho 
machinery or attachments thereto belonging, * • • sucb corporation shall 
be deemed to hâve had knowledce of such defect before and at the time such 
injury was so sustained, and when the fact oï such defect shall be made to 
appear in the trial of any action in the courts of thls state, brought by such 
employé, or bis légal représentatives, against any railroad corporation for dam- 
ages, on aecount of such Injuries so received, the same shall be prima facie 
évidence of négligence on the part of such corporation." 

It is submitted on the authority of Pennsylvania Co. v. McCann, 
54 Ohio St. 10, 42 N. E. 768, 31 L. R. A. 651, 56 Am. St. Rep. 695, 
that the presumption of knovi^ledge and négligence provided by this 
section applies in the trial în Ohio bf every action by an employé 
against a railroad company on aecount of injuries caused by defective 
machinery or appliances where a part of the railroad is in Ohio, 
although the cause of action arose outside of Ohio, and the pîaintiff 
is a citizen of another state; the contention being that the section is 
remédiai merely, providing a rule of évidence, applicable in the trial 
of ail such actions în Ohio, regardless of where the cause arose, or 
the citizenship of the pîaintiff. 

On the other hand, it is urged that since the McCann Case was de- 
termined by a divided court, three judges concurring in the opinion, 
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two dissenting, and one not sitting, the décision does not represent 
a settled and concliisive construction of the statute, so as to be bind- 
ing upon this court ; and we are urged to consider and détermine for 
ourselves the construction and application of this law in the particular 
mentioned. We hâve repeatedly recognized the rule that the construc- 
tion of a statute of a state o'ught to be determined by the highest 
court of the state, and such construction followed by the courts of 
the United States. It is not necessary, however, either to détermine 
the aut-hority of the McCann Case or the construction and apphcation 
of this Ohio law, for, as we view the matter, whether the law be 
applicable or not, the resuit is the same. This statute provides that, 
where an employé receives an injury by reason of a defective ap- 
pliance, the railroad company shall be deemed to hâve had knowledge 
of the defect, and when the fact of such defect shall be made to appear 
in the trial the same shall be prima facie évidence of négligence on the 
part of the company. In other words, knowledge of a proven de- 
fect is presumed, so that proof of the defect makes a prima facie case 
of négligence against the company. Obviously, the reason of the rule 
rests in the duty of a railroad company to provide reasonably safe 
niachinery and appliances for the use of its employés. If a defect 
exists in the same, the company must know of it, if by a proper in- 
spection, through the exercise of ordinary care, such knowledge may 
be obtained. 

Of course, the presumption of knowledge is but a presumption. 
It is not conclusive. The prima facie case based upon it does not 
shift the burden of proof so as to compel the company to satisfy the 
jury by a prépondérance of the évidence that it was not négligent. 
Ail that is required to overcome the prima facie case is a degree of 
proof which will counterbalance the presumption ; the burden of es- 
tablishing négligence still rcsting upon the plaintifif. Klunk v. Hock- 
ing Valley Ry. Co., 74 Ohio St.'lSS, 77 N. E. 753 ; T., St. h. & W. R. 
R. Co. V. Star Flouring Mills Co., 146 Fed. 90-3. In the présent case it 
was sufficient for the railway company to show that it had used 
ordinary care by making an actual and proper inspection of the ap- 
pliance and vet failed to discover the defect. Railway Co. v. Erick, 
51 Ohio St. 'l46. Ifi2, 37 N. E. 128; Fe!ton v. Bullard, 94 Fed. 781, 
37 C. C. A. 1, 4; 111. Cent. R. R. Co. v. Coughlin, 132 Fed. 801, 65 
C. C. A. 101. 

But it is urged that, since the visual inspection employed did not dis--' 
close the defect, it was not a proper inspection, and that, in view of 
the dispute upon this point, the jury should hâve been permitted to 
décide whether it was or not. The box car on which the rod broke 
was in course of transportation, and there is no question but that 
the inspection made was ail that is customarily made by well-regu!ated 
and prudently conducted railroads. Against such an inspection, the 
defect was latent, undiscoverable. We think it would be going too far 
to say that, because the inspection did not disclose the defect, it was 
not a proper one and ordinary care required something more. Or- 
dinary care does not require an impracticable inspection, one which 
will cripple and embarrass a railroad company in the opération of its 
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trains. III. Cent. R. R. Co. v. Coughlin, 132 Fed. 801, 65 C. C. A. 101 ; 
Labatt, Master & Servant, § 163; Louisville, etc., R. R. Co. v. Bâtes, 
146 Ind. 564, 45 N. E. 108 ; L. & N. R. R. Co. v. Campbell, 97 Ala. 
147, 13 South. 574; Campbell v. L. & N. R. R. Co., 109 Ala. 520, 
19 South. 975 ; De Graff v. N. Y. C. & H. R. R. Co., 76 N. Y. 125 ; 
Read v. N. Y., N. H. & H. R. R. Co., 20 R. I. 309, 37 Atl. 947; Kramer 
V. Willy, 109 Wis. 602, 85 N. W. 499. 

There was no testimony whatever tending to show that there was 
any practicable method of inspection of this car while in use which 
would hâve disclosed the defect in the brake rod. The court could not 
hâve properly permitted the jury to indulge in mère spéculation, find- 
ing the railroad company guilty of négligence, because, although 
it used the ordinary method of inspection, it did not use this method 
suggested by one person or that method suggested by another, when 
there was an utter lack of testimony showing or tending to show 
that either had ever been used by any prudently conducted company, 
or, if used, would prove effectuai. 

The judgment is affirmed. 



CRAWB^OUD V. McCARTHY. 

(Circuit Court of Appeals, Seventh Circuit. October 2, 1006.) 

No. 1,240. 

CotJETS— Sdpbeme Court and Ciecuit Court oî- Appeals— Jubisdiction. 

Where a demurrer to a bill In a circuit court assignée! as grounds want 
of jurisdiction in the court as a fédéral court, because neitlier diversity 
of cltizenship nor any fédéral question was disclosed, and also want of 
"jurisdiction" as a court of equity for lack of equity iu the bill, a decree 
sustaining the demurrer and dismissing the bill "for want of jurisdiction" 
must be construed to refer to tlie real jurisdictional grounds, and an ap- 
I)eal therefrom lies to the Suprême Court, and not to the Circuit Court 
of Appeals, under sections 5 and 6 of Act March 3, 1801, c. 517, 26 Stat. 
828 [U. S. Comp. St. 1901, p. 549]. 

[Ed. Note. — Jurisdiction of Circuit Court of Appeals In gênerai, see 
notes to Lau Ow Bew v. United States, 1 C. C. A. 6, and United States 
Freehold Land & Immigration Co. v. Gallegos, 32 C. C. A. 475.] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 
On motion to dismiss appeal. 

On November 7, 1905, appellant flled his bill of complaint în the office of 
the clerk of the Circuit Court, A subpœna was issued and served upon ap- 
pellee, who iu due time appeared and demurred to the bill. The demurrer was 
sustained, appellant retused to amend, and the court entered a decree that 
"said bill be and the same is hereby dismissed for want of jurisdiction."' Ap- 
pellee bas flled a motion to dismiss on the ground that this court has no juris- 
diction to entertain the appeal. 

The bill, In outline, averred that in April, 1903, on a credltors' bill flled by 
the Guaranty Trust Company of New York, the Circuit Court for the Northern 
District of Illinois appointed reeeivers of the propcrty of the Chicago Union 
Traction Company; that tlie reeeivers toolt aud now hold possession; that the 
suit is pcnding, undetenniued : tliat in July, 1903, on pétition of tlie Guaranty 
Trust Company, the Circuit Court entered a décrétai order authorizing the 
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reoeivers to audit clafms against the traction coinpany and on each valid 
claim to issue a certificate that the claim had been audlted and approved, and 
that the lawful holder thereof was entltled to sbare in the distribution on an 
equality with the Guaranty Trust Company ; that coiuplalnant Cravvford was 
a créditer 01= tbe traction Company : that in July, lOO."), the receivers audited 
and approved his daim and issued to liim their certificate; tliat he bas always 
been and is novv the owner of the certificate and of tlie claim on which it was 
founded; that about Septeinber 1, lfK)y, he eniployed AVhipple & Co., Cliicago^ 
broliers, to sell the certificate for him at a desiguated prlce, aud for tliat pur- 
pose delivered to them tbe certificate assigned in blauk ; that the broliers 
failed to sell, and on October 0, 1905, be deinanded tbe return of liis certifi- 
cate; that the brokers made false excuses, and on October 13, 1905, were ad- 
judged bankrupts; that in August, 1905, défendant, McCarthy, bad employed 
Wbipple & Co. to purchase for him certain stocks and gave them the money 
to pay therefor; that the brokers embezzled the money, but reported to Mc- 
Carthy that they bad filled his order; that, being pressod by McCarthy for 
delive'ry of the stock, they turned over to him Crawford'si certificate to hold 
until they should produce tbe stock ; that thls transaction was not in the usual 
course of business, but was an unauthorized and fraudulent bailment of the 
certificate in connection with the past due debt of the brokers to McCarthy ; 
that, after the brokers' bankruptcy, McCarthy, with express notice of Craw- 
ford's rights, fllled in the blank assignnient so that it falsely declared that 
Crawford bad transferred the certificate to McCarthy ; that Crawford bas de- 
manded the return of tbe certificate, and McCarthy refuses to surrender it. 
The prayer was that the pretended assignnient be canceled, that complainant 
be declared the lawful owner of the certificate. that possession be awarded him, 
that McCarthy be enjoined until the final hearing from selling or in any way 
disposing of the certificate. 
The grounds of demurrer were stated as follows : 

"First. That this court as a fédéral court bas no jurisdiction of this contro- 
versy, because it does not appear therefrom that there is any diversity of citi- 
zensbip between the plaintiff and the défendant. 

"Second. That this court as a fédéral court has no jurisdiction of this con- 
troversy as an anclllary suit, because it does not appear that tbe subject- 
matter of this suit is the same as the subject-matter of the suit to which the 
plaintifC claims in his bill of complaint that this suit is anclllary. 

"Tbird. That this courî as a fédéral court bas no jurisdiction of this con- 
troversy as an anclllary suit, because It does not appear from tbe blU of com- 
plaint that the défendant dénies or in any manner questions the validity or 
authority of any act performed by any court of tbe United States or by any 
recelver or other ofHcer or agent of any United States court ; but, on the con- 
trary, it aflirmatively appears from the bill of complaint that this défendant, 
as well as tbe plaintiff, asserts the validity of ail the acts of the United States 
court, the oflicers thereof, and the certificate issued by the receivers thereof, 
and the only controversy is as to the title of sald certificate depending upon 
transactions occurring between two citizens of this state wholly within this 
State and wbolly outside of the controversy involved in the suit in the United 
States court to wbicb plaintiff in his bill of complaint claims that this suit is 
anclllary. 

"Fourth. That this court as a fédéral court has no jurisdiction of thls con- 
troversy, because the bill of complaint does not sbow that the controversy 
arises out of any construction of the Constitution or laws of the United States, 
or of any act done by any of its oflicers. 

"Fifth. That this court as a court of equity has no jurisdiction of this con- 
troversy, because the plaintiff bas a complète remedy In the promises by pos- 
sessory action or action of trover in a court of conimon law. 

"Sixth. That this court as a court of equity bas no jurisdiction of tliis con 
troversy, because ail the questions arising upon tbe bill of complaint concern 
purely "légal titles, upon which défendant is entltled to a trial by jury. 

"SeVenth. Tlie bill of complaint shows no equity in favor of plaintiff against 
thls défendant." 
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Charles H. Aldrich, for appellant. 
Jule F. Brovver, for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge, having stated the case as above, delivered 
the opinion of tlie court. 

By section 6 of the organic act (Act March 3, 1891, 517, 26 Stat. 
828 [U. S. Comp. St. 1901, p. 549]) tlie Circuit Courts of Appeals 
are given jurisdiction to entertain "ail cases other than those provided 
for in the preceding section." Cases in which the right of immédiate 
review is conferred upon the Suprême Court by section 5 (26 Stat. 
827 [U. S. Comp. St. 1901, p. 549] ) include those "in which the 
jurisdiction of the (trial) court is in issue; in such cases the question 
of jurisdiction alone shall be certified to the Suprême Court from the 
court below for décision." 

The latter part of the provision refers only to the way in which the 
record must be gotten up in order that the case in the Suprême Court 
may withstand a motion to dismiss for informality. Courtney v. 
Pradt, 196 U. S. 89, 25 Sup. Ct. 208, 49 L. Ed. 398; Excelsior Co. 
V. Pacific Bridge Co., 185 U. S. 282, 22 Sup. Ct. 681, 46 E. Ed. 910. 

Except in cases where the question is wliether the trial court ever 
obtained jurisdiction of the défendant by proper process (Board of 
Trade v. Hammond Elevator Co., 198 U. S. 424, 25 Suo. Ct. 740, 49 
E. Ed. 1111), the word "jurisdiction" in section 5 is interpreted to 
refer exclusively to the jurisdiction of the trial court as a court of the 
United States — a court sharply restricted both as to persons and as to 
subject-matters. Courtney v. Pradt, 196 U. S. 89, 25 Sup. Ct. 208, 49 
L. Ed. 398 ; Bâche v. Hunt, 193 U. S. 525, 24 Sup. Ct. 547, 48 L. Ed. 
774; Eouisville Trust Co. v. Knott, 191 U. S. 225, 24 Sup. Ct. 119, 48 
E. Ed. 159 ; Blythe v. Hinckley, 173 U. S. 501, 19 Sup. Ct. 497, 43 
L. Ed. 783; Smith v. McKay, 161 U. S. 355, 16 Sup. Ct. 490, 40 L. 
Ed. 731. 

In the case at bar the défendant by his first four grounds of de- 
murrer asserted that the bill, by its averments and omissions, showed 
that the court as a fédéral court was without jurisdiction, because no 
fédéral question was involved, because the nonfederal controversy was 
between citizens of the same state, and because the nonfederal con- 
troversy could not be created a handmaiden of the suit of the trust 
company against the traction company simply by labeling the bill 
"ancillary." This challenge required considération, and, if the court 
deemed it well founded, it was the court's duty to dismiss the bill "for 
want of jurisdiction." 

Of course, if the court believed that the challenge of its jurisdiction 
as a fédéral court was not sustained, it was the court's duty, under 
the remaining grounds of demurrer, to proceed and détermine whether 
the bill stated a case requiring or justifying its interposition. Now, 
because the fifth and sixth causes of demurrer also mention "juris- 
diction," the motion to dismiss is resisted on the contention that the 
decree is ambiguous, that it cannot be told therefrom for what want 
of jurisdiction the bill was dismissed. Even so, it remains true that 
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the jurisdiction of the trial court as a fédéral court was and is in issue. 
But the fifth and sixth causes of demurrer, in their essential nature, 
do not deny, but rather invoke, the authority of the court to hear and 
détermine. Under them the question was whether the case required 
équitable relief. 

Those causes, therefore, were but spécifie instances of the g'eneral 
objection covered by the seventh cause, namcly, that the facts set forth 
in the bill were not sufficient to constitute a cause of action in equity. 
In Smith V. McKay, 161 U. S. 3-55, 16 Sup. Ct. 490, 40 L. Ed. 731, as 
in this case, objection was raised to the bill on the g-round that the 
complainant had a plain and adéquate remedy at law. Of this the 
court said: "The objection was not to the want of power in the 
Circuit Court to entertain the suit, but to the want of equity in com- 
plainant's bill." This view was again upheld in LonisviUe Trust Ce. 
V. Knott, 191 U. S. 225, 24 Sup. Ct. 119, 48 L. Ed. 159. 

As, therefore, the only objections to the court's power to hear and 
décide the merits of the bill were contained in the first four f^rounds 
of demurrer, and as thèse denied the jurisdiction of the court as a 
fédéral court, the record unequivocally demonstrates that the bill was 
dismissed "'or want of jurisdiction" within the meaninç of section 5. 

The motion accordingîy is sustained, and the appeal dismissed. 



OFFNER V. CHICAGO & E. R. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. Octob<>r 2, lOOC.) 

No. 1,241. 

Removat^ of Causes— Suffioiency of Pétition— Featjdulent Joinder of 
Défendants. 

In a pétition for removal of a cause in wliicli the déclaration stated a 
joint cause of action in tort against a local and a nonresident corpora- 
tion, flied by the nonresideiit défendant alone. on the ground of diversity 
of citizenship, an allégation nierely that its codefendant was not a party 
to the alleged négligence, and was fraudulently joined for the purpose 
of defeating petitioner's right of removal, does not render the pétition 
sufficient, either as a pleading or as évidence to warrant a removal; the 
burden resting upon the petitioner to both allège and prove the facts 
showing such fraudulent joinder. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

This action, to recover damages on account of the death of Jacob Oflfner 
through the négligence of the railroad companies. was begun in the Circuit Court 
of Cook County, 111. On pétition of the Chicago & Erie, it was removed into 
the court lielow. There the plaintifC was defeated on the merits. In this 
court assignments of alleged errors of law occurring at the trial were pre- 
sented, but during the argument the legality of the removal was questioned. 

ïhe déclaration charged that the défendants owued, controlled, and used a 
certain railroad yard in Chicago; that OfCner was eniployed by the Ctiicago 
& Erie as a car inspecter; that while he was properly at work, repairinv; a car 
In said yard, the Chicago & Erie, with knowledge of his dangerous ,-iosition 
and witliout warning him, negligently permitted a Western Indiana friigine to 
be run with great violence against the car under which he was at work, and 
the Western Indiana, with like knowledge of his danger and without warning, 
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Jiegligently rau its engine against the car ; that Offner was free froin faiilt ; 
Jind that the négligent acts of the défendants ooncurred in causing bis death. 

Plaintiff was a citizen of Illinois, the ^^'festel■n Indlana a corporation of 
Illinois, and the Chicago & Erie of Indiaua. Separable controversy was the 
ground of removal. The pétition, verified by an attorney, averred that the 
^V'este^n Indiana "was not a party to the alleged négligence," and "was t'rana- 
ïilently .loiued as a party défendant solely for the purpose of defeatlng your 
petitioner's right to remove tliis cause." 

In the Circuit Court no motion to reuiand was presented. 

Cyrus Wood, for plaintiff in error. 
George C. Gale, for défendants in error. 

Before BAKER and SEAMAN, Circtiit Judges, and QUARLES, 
District Judge. 

BAKER, Circuit Judge, having stated the case, delivered the opin- 
ion pf the court. 

The fact that there was no motion to remand is irrelevant to the 
question. Fédéral courts are strictly limited in their authority to 
hear controversies. Agreement of parties cannot enlarge the Consti- 
tution and laws of the United States ; much less can omission or over- 
sight. 

"It has often been decided that an action brought in a state court 
against two jointly for a tort cannot be removed by either of them 
into the Circuit Court of the United States upon the ground of a sepa- 
rable controversy between the plaintiff and himself, although the de- 
fendants hâve pleaded severally, and the plaintiff might hâve brought 
the action again.st either alone. 

"It is equally well settled that in any case the question whether there 
is a separable controversy which will warrant a removal is to be de- 
termined by the condition of the record in the state court at the time 
of the filing of the pétition for removal, independently of the alléga- 
tions in that pétition or in the affidavits of the petitioner, unless the 
petitioner both allèges and proves that the défendants were wrongfully 
made joint défendants for the purpose of preventing a removal into 
the fédéral court." Louisville & Nashville R. Co. v. Wangelin, 132 
U. S. 599, 10 Sup. et. 20;i, 33 I_.. Ed. 473; Alabama Southern Ry. 
■Co. V. Thompson, 200 U. S. 206, 26 Sup. Ct. 161, 50 L. Ed. 441, and 
cases therein reviewed. 

1. The averment of the pétition that the Western Indiana "was not 
a party to the alleged négligence" is of no avail in the face of the 
charge in the déclaration th^it that company, with knowledge of Ofîner's 
péril, and without giving hmi any warning, ran its engine upon him, 
because that averment comes under the gênerai rule, and not under 
the exception. 

2. Respecting the averment of the pétition that the Western Indiana 
"was fraudulently joined as a party défendant solely for the purpose 
of defeating your petitioner's right to remove this cause," the excep- 
tion stated in the authorities requires both proper pleading and due 
proof of fraudulent joinder. 

In a case involving the sufïiciency of a pétition for removal, which 
alleged that the action arose under the laws of the United States, the 
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Suprême Court laid down rules of pleading which apply to every 
ground of removal: 

"For the purposes of tlie traiisfer of a cause, the pétition for removal, 
wliicli the statute requives, perfonns tlie office of pleading. * * * It slionld 
tlierefore set forth the essential facts, not otlierwise api-'earing in the case, 
which the statute has niade coiulitions ]>i-ecedent to the cliaiige of jurisdiction. 
If it fails in this, it is defe<-tive in substance, and uiust be treated accord- 
ingly. * « * The office of ])lcadiug is to state facts, not conclusions of 
law. It is the duty of the court to déclare the conclusions, and of the jiarties 
to State the premises." Gold-Washing & AYater Co. v. Keyes, OC U. S. 19!), 
24 L. Ed. C56. 

And so, the cause was ordered to be remanded, because iieither the 
complaint nor the pétition for removal stated facts from which the 
conclusion flowed that the action arose under the laws of the United 
States. The rules, though stated in a case involving another ground 
of removal, in terms are broad enough to apply to a pétition for re- 
moval on the ground that the controversy between the plaintifif and the 
petitioner is separable on account of the fraudulent joinder of a local 
défendant; and they should be so applied, because they rightly accord 
with the gênerai rule that fraud cannot be pleaded simply by crying 
fraud. 

In this case the verified pétition (and good practice requires that 
pétitions for removal be verified, Kansas City R. Co. v. Daughtry, 
138 U. S. 298, 11 Sup. Ct. 306, 34 L. Ed. 963) was the only évidence 
oiifered by the petitioner, upon whom lay the burden. If the statement 
that the Western Indiana "was fraudulently joined as a party défend- 
ant" is bad as pleading, it is worse as proof. On a question of fraud 
the opinion of a witness is not admissible. Certainly, the erroneous 
admission, without the statement of a single fact to warrant the en- 
tertainment of such an opinion, cannot make out a prima facie case. 

In Plymouth Mining Co. v. Amador Canal Co., 118 U. S. 264, 6 
Sup. Ct. 1034, 30 L. Ed. 232, a joint tort was counted on, and the péti- 
tion for removal on the ground of a separable controversy charged 
that the local défendants were fraudulently joined for the purpose of 
preventing a removal. The cause was remanded; the court holding 
that the charge in the pétition, presumably verified in accordance with 
good practice, was unavailing in the absence of proof of facts which 
would establish fraud as a conclusion. 

Where motions to remand bave been overruled in the Circuit Courts, 
the removing petitioners hâve supplied the premises of facts, from 
which the courts hâve declared the conclusions. Arrowsmith v. Nash- 
ville & D. R. Co. (C. C.) 57 Fed. 165 ; Shepherd v. Bradstreet Co. (C. 
C.) 65 Fed. 142 ; Diday v. New York, P. & O. R. Co. (C. C.) 107 Fed. 
565. 

The petitioner assumes the burden of establishing "that the alléga- 
tions of joint liability were unfounded in fact, were not made in good 
faith with the expectation of proving them at the trial, and were made 
solely for the purpose of evading the jurisdiction of the fédéral court." 
Hukill V. Maysville & B. S. R. Co. (C. C.) 72 Fed. 745. 

The judgment is reversed with the direction to remand the cause to 
the Circuit Court of Cook County, lU. 
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McKNIGHT et al. y. DUDLEY. 

(Circuit Court of Appeals, Sixth Circuit November 8, 1906.) 

No. 1,552. 

ï. D0MICrLH^-HUSBAND AND WlFE— InSANITT OF HtJSBAND — RlQUT OF WlFS 

TO Chanqe Eesidenck. 

Upon the insanity of a husband and hls confinement In an asylum, 
his wife becomes the head o£ family, and may change her place of rési- 
dence to another state, regardless of the fact that her husband remaina 
In confinement in the state of her former résidence. 

2. Taxation— Suit to Restbain Collection of Taxes— Ohio Statute. 

A coniplaiaant may malntain a suit, under Rev. St. Ohio 1906, § 5848, 
to restraln the collection of taxes on crédits, where the question at issue 
Is not one of valuation but of the légal ity of the tax ; the contention 
being that the complainant was not at the tlme a résident of the county 
so as to render the crédits taxable thereln under Rev. St. Ohio 1906, { 
2735. 

Appeal from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

R. B. Miller, for appellants. 

Jones & James (Rankin D. Jones, Francis B. James, and Spencer M. 
Jones, of counsel), for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Jud^e. On the 21st of October, 1899, the au- 
ditor of Lawrence county, Ohio, acting- under authority of sections 3781 
and S782 of the Revised Statutes of Ohio of 1906, placed upon the tax 
dupHcate of Lawrence county, against Mary A. Dudiey, certain crédits 
(being notes and mortgages alleged to be outstanding) for the years 
1894, 1895, 1896, 1897, 1898, and 1899, with the statutory penaUies 
added, upon which he assessed taxes aggregating $5,471.50, and certi- 
fied the same to the treasurer for collection. This was done upon the 
groiind that Mrs. Dudiey was a résident of Ironton, Lawrence county, 
during the years mentioned, and had evaded returning the alleged 
crédits. On the same day, the treasurer brought suit against Mrs. 
Dudiey in the state court to collect thèse back taxes, and secured an 
attachment against her property in Lawrence county by making af- 
fidavit that she was at that time a nonresident. This suit was removed 
to the court below by Mrs. Dudiey on the ground she was not a citizen 
of Ohio, and thereafter the présent action was instituted to enjoin the 
treasurer and auditor from further prosecuting the suit brought by the 
former, and from maintaining said claim for taxes on the tax duplicate, 
or attempting to collect the same. The court below, after a full hear- 
ing, granted the relief prayed for, from which action an appeal has been 
taken. 

Several grounds of relief are set out in the bill of complaint; thé 
principal being: First, that Mrs. Dudiey was a nonresident of Ironton 
during the years 1894 to 1899, inclusive; second, that the auditor acted 
without any évidence in charging her with taxes for thèse years, and 
that, in point of fact, during this time her debts equaled or exceeded her 
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actual crédits ; and, third, that sections 2781 and 2783 of the Revised 
Statutes of Ohio of 1906 were unconstitutional. 

Tlie court below found it necessary to consider tlie first ground 
alone ; the finding- being : "The weight of the évidence shows that she 
was not a résident of fronton during the years in wliicli it is soughc to 
tax her crédits." We hâve lieard the arguments and examined the rec- 
ord, which is voluminous, and we concur in the conclusion reached by 
the court below. 

Mrs. Dudley was born in England, twice married there, and came to 
fronton in 1870 to join her second husband, John Dudley. Mr. and Mrs. 
Dudley kept house in fronton from 1870 to 1880, when he became in- 
sane and was sent to the asylum at Athens, Ohio, where he died in 
1896. Mrs. Dudley continued to keep house in fronton until 1S86. 
when she removed to Philadelphia, where her son William was att.'^rid- 
ing a médical collège. When she broke up housekeeping in fronton, 
she disposed of her household goods, except enough to furnish two 
rooiTLS in Philadelphia, which she took with her. She, her daughter 
Frances, and her son WiUiam lived in Philadelphia, or its suburbs, from. 
1886 to 1892. By this time her son had completed his médical course, 
and her daughter Frances had married and removed to fndianapolis. 
Another daughter, Maud, after a preparatory course of two years, had 
entered the dramatic professsion and established herself in New York. 
It is Mrs. Dudley's claim, and there was some testimony to support it, 
that when she left Philadelphia she joined her daughter Maud in New 
York, and has since made her home there. în 1897 Maud was married 
and left the stage. She has since spcnt practically ail her finie in New 
York. Before, she was "on the road"; her engagements taking her 
from New York a large part of each year. The testimony as to Mrs. 
Dudley's movements after she left Philadelphia is not entirclv satis- 
factory. Her recollection of places and dates is poor, but this is to 
be expected, as she is a woman advanced in years. Moreover, wc 
take the view that the burden was not upon her to show precisely where 
she was during each month or year of the period from 1894 to 1899. 
inclusive. The testimony is practically uncontradicted that she broke 
up housekeeping in fronton in 1886, and moved to Philadelphia, wi^h 
the intention of changing her résidence. She lived there until 1892. 
The change of résidence, thus clearly established, put the burden upcn 
the défendants to satisfy the court that, after leaving fronton with the 
intention of acquiring another domicile, she subsequently returned for 
the purpose of again taking up her résidence there. No proof to that 
effect was introduced. After leaving in 1886, she never again made 
fronton her honie. She came there occasionally for business purposes, 
to look after her mvestments. At thèse times she visited her daughter 
Mrs. Fisher, so long as the latter lived there, and afterwards stopped 
with friends ; but her stays wei^e short, and she always came with the 
intention of soon returning to the Hast. 

The fact that Mrs. Dudley's husband was an inmate of the asvlum. 
for the insane at Athens, Ohio, in 1886, could not deprive her of the 
right to change her résidence as her interests and those of her children 
might seem to require. In Ohio, a married woman may own property 
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and enter into contracts as if she --.vere unmarried. Rev. St. 1906, 
§§ 3108-3117, inclusive. It is true the husband is desig'nated as the 
head of the family and given the right to choose a reasonable place 
of abode, but, of course, this right exists only while he is sane. When 
he was placed in the asylum, his wife became the head of the family, 
the burden of support fell upon her, and the right to choose a place of 
abode went with it. Haddock v. Haddock, 201 U. S. 562, 571, 583, 
26 Sup. Ct. 525, 50 h- Ed. 867. 

But it is insisted the court below was without jurisdiction, that the 
action of the auditor was final and could net be reviewed in a suit 
to restrain the collection of the taxes thus assessed. We recognize the 
existence in Ohio of the gênerai rule that the décisions of taxing of- 
ficers and tribunals charged with the duty of valuing property for tax- 
ation are final and conclusive. Wagoner v. Loomis, 37 Ohio St. 571. 
But this is not a case of valuation. There is no attempt to review the 
action of the auditor in valuing property. The attempt is to set aside 
his action in placing certain property on the duplicate for taxation. 
Mrs. Dudley's crédits were taxable in Lawrence county from 1894 
to 1899, only in case she was during those years a résident thereof. 
Hev. St. 1906, § 3735. The dispute as to her résidence therefore rais- 
ed the question of the legality of the taxes assessed by the auditor. 
It was not the valuation placed upon her crédits, but their inclusion, 
the right to tax them at ail, which was assailed. The legality of the 
levy being involved, it was open to the complainant below to avail her- 
self of the remedy afforded by section 58-18 of the Revised Statutes of 
Ohio. Rev. St. 1906, § 6848 ; Musser v. Adair, 55 Ohio St. 466, 45 
N. E. 903 ; Hagerty v. Huddleston, 60 Ohio St. 149, 165, 53 N. E. 960 ; 
Cummings v. Bank, 101 U. S. 153, 25 L. Ed. 903 ; Grether v. Wright, 
75 Fed. 742, 23 C. C. A. 498. 

The judgment is afifirmed. 



TJNIÏED STATES FIDELITY & GUAllANTY CO. v. RICE. 

(Circuit Court of Appeals, Eightli Circuit. October 4, 1906.) 

Pbincipal and Surety— Bond of Building Contractob— Cotjdition Précè- 
dent TO LlABILITY or SURETT. 

A provision in a bond given by a contraetor for the construction of a 
building that no liability shall attach to the surety, unless it shall re- 
çoive notice from the owner of any default on the part of the contraetor 
promptly on knowledge thereof by the owner, and, in any event, not 
later than 30 days after any such default, and giving the surety in such 
case the right to assume and complète the cont-nct and to receive any sums 
then, or which shall become, due thereunder, créâtes a valid and enforce- 
able condition précèdent to the liability of the surety, and it is discharged 
from any liability by the failure of the owner to notify it of the nonconi- 
pletion of the building by the date required by the contract withln 30 
days after such default. 

[Ed. Kote. — For cases in point, see Cent. Dig. vol. 40, Principal and 
Surety, §§ 304-311.] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 
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C. A. Ballreich (W. L. Hartman, on the brief ) , for plaintiff in error. 
M. G. Saunders (E. E. Hubbell, on the brief), for défendant in error. 

Before SANBORN, HOOK, and ADAM S, Circuit JudRes. 

ADAMS, Circuit Judge. On June 15, 1901, Rice, the défendant in 
error, employed one Davis to furnish material and construct in the city 
of Pueblo a certain brick and frame building, and a contract was 
entered into between them to that end. The contract, among other 
things, required the contracter, Davis, to complète the building on or 
before December 1, 1901, and provided that the owner should pay him 
for his work and materials used the total sum of $14,465, of which 
85 per cent, was payable as the work progressed and the remaining 
15 per cent, within 10 days after the building should be completed and 
accepted by the owner. Simultaneously with the exécution of the con- 
tract the contractor, as principal, and the United States Fidelity & 
Guaranty Company, the plaintiff in error, as surety, executed and de- 
livered to Rice, the owner, a bond, in the pénal sum of $5,000, in- 
demnifying him against loss or damage which might resuit from any 
treach of the contract by the 'contractor. The obligation of the bond, 
liowever, was subject to the following conditions and provisions : 

"First. That no llabillty shall attach to the surety hereunder unless, in the 
event of any default on the part of the principal in the performance of any 
■of the terms, covenants or conditions of the said contract, the obligée shall 
promptly upon knowledge thereof, and in any event not later than thirty days 
after the occurrence of such default, deliver to the surety at its office in the 
city of Baltimore, written notice thereof with a statement of the principal 
facts showing such default and the date thereof. • * * Second. That in 
case of such default on the part of the principal, the surety shall hâve the 
Tight, if it so desires, to assume and complète or procure the completion of 
said contract, and in case of such default, the surety shall be subrogated and 
«ntitled to ail the rights and properties of the principal arising out of the said 
contract and otherwise, includlng ail securities and Indemnities theretofore 
received by the obligée, and ail deferred payments, retained percentages and 
crédits, due to the principal at the time of such default, or to become due 
thereafter by the terms and dates of the contract." 

The contractor failed to perform his contract, and suit was brought 
against the surety on the bond. One of the défenses interposed by the 
surety company was that the contractor failed to complète the building 
on or before December 1, 1901, as required by the contract, and that 
plaintifif, the owner, failed promptly or within 30 days thereafter to 
notify it of such failure or default. The record shows that the facts 
constituting this défense are f uUy proved. In other words, it was 
shown that the building was not completed on December Ist as re- 
quired by the contract, and that no notice of any kind was given by the 
owner to the surety company of that default as required by the bond. 
The Circuit Court entertaining the opinion that the time within which 
notice of default was to be given was not of the essence of the contract 
submitted the issues to the jury, which returned a verdict on which 
judgment was entered for the plaintiff below for $3,462.73. Défenses 
other than that above referred to were interposed by the surety com- 
pany, and other assignments of error hâve been urged upon our at- 
tention; but, as we are unanimously of opinion that the défense above 
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referred to was conclusive of the rights of the parties and that tlie 
court below erred in not instructing a verdict for the défendant as re- 
quested, we find no occasion for considering any other questions. 

The parties, by clear and unambiguous language, contracted that 
no liability should attacli to tlie surety company unless it received 
notice of any default on the part of tlie contractor promptly upon 
knovviedge thereof by the owner, and, in any event, not later than 30 
days after any such default to the end that it might avail itself, if it 
desired, of the opportunities furnished by the bond for protecting itself. 
We think that stipulation of the contract was as binding upon the 
owner as the obligation to pay was upon the surety company. It was 
a most reasonable stipulation. Its purpose was to protect the surety 
company against the conséquences of any default by providing that, on 
the occasion of any default whatsoever, it might hâve the opportunity 
of determining its effect upon its own liability and of acting according- 
ly. It may well be that if the surety company had been notified 
promptly, as required by the bond, of the default by the contractor 
in failing to complète the building by December Ist, it would bave as- 
sumed the completion of the building, prevented further payments by 
the owner to the contractor, and at least secured the sum of $2,899.50, 
which was paid to the contractor after the default, and to that extent 
hâve dir^mished its own liability. However that may be, the parties 
contrat for no liability on the bond unless such notice should be 
given. It was not given, and, in our opinion, that fact conclusively 
exonérâtes the surety company from liability. The time for giving the 
notice, at any rate the ultimatum of 30 days after any default, was from 
the nature of the case intended to be and was of the essence of the con- 
tract. Whether the notice should be given before the expiration of 
30 days might dépend upon the owner's knowledge of an existing de- 
fault, and whether it was "promptly" given after such knowledge had 
been acquired might dépend on many considérations, and be a debat- 
able quesMon of fact. But obviously the surety company had a pur- 
pose in binding the owner to give notice of any default — at the latest 
— within 30 days thereafter. The imposition of that duty upon the 
owner tended to insure inspection of the work by the owner, pre- 
vent indifférence on his part concerning its progress, and to afford the 
surety company an opportunity to protect itself as provided in its 
bond. That ultimatum was, in our opinion, reasonable and enforceable. 
But whether it was reasonable or not is of no conséquence. The 
parties were sui juris, capable of making their own contracts and under- 
took to do so, and whatcver they clearly and distinctly agreed upon is 
binding upon them. This court recently had occasion in National 
Surety Company v. Long, 60 C. C. A. ()33, 125 Fed. 887, to consider 
and détermine the question just discussed, and the conclusion there 
reached is reinforced and confirmed by further reflection given to the 
question in this case. On the authority of that case, as well as on the 
gênerai principles of the law of contracts, we are unable to sustain the 
judgment rendered in the Circuit Court. 

It is accordingly reversed, with directions to grant a new trial. 
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WRIGHT T. VOCALION ORGAN CO. 

(Circuit Court of Appeals, First Circuit. October SI, 1906.) 

No. 644. 

1. CONTBACTS — VAtiniTT — SaLE OF FUTUKE INVEKTIOKS. 

Tlie rule applied tliat a contract by an iiiveiitor, in conisideration of liis 
employment for a terni of years at a salary, to assign to liis employer a 
half interest in ail inventions made by him during tbe terni, is not cou- 
trary to public pollcy. 

2. Specii'IC Perfop.mance— Powers of Col'kt — MoDiriOATiON oF Contract. 

In decreeing the spécifie performace of a contract, a court of equity 
may adapt it to conditions whicli were not foreseen by the parties when it 
was made, by requiring tbe complainant to assent to such modifications 
and limitations as justice requires in view of such new conditions. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Spécifie Perform- 
ance, § 424.] 

3. CoNTRACTS— Construction— OoNTEACT for Intekest in Future Inventions. 

Complainant was a corporation engagea in the manufacture of musical 
instruments, including organs, and défendant was its superintendent of 
factories and had made certain inventions relating to organs. A new con- 
tract was made between theni by wbicli, in considération of an increased 
salary for a term of flve years, it was providcd, in clause 2. that a one- 
half interest in ail improvements or inventions made by défendant dur- 
ing the term "in or relative to organs, botb keyed and automatic," should 
be assigned to complainant, and they should be patent«d at coinplainant's 
cost. I5y clause 4 it was provided that complainant sbonld hâve the ex- 
clusive riglit to purchase and use improvements and inventions made by 
défendant during the term "in self-playing pianos or seîf-playing devlces 
for playing pianos," on such terms as should be agreed upon. Défendant 
during the term made and patented certain inventions whicb were ap- 
plicable alike to organs and to self-playing pianos, lleld, that sueh inven- 
tions were within the contract, and complainant was entitled to an as- 
signment of a half interest therein, or a perpétuai license to use tbe same 
without further paynient, but only in so far as they related to organs, as 
expressed in the second clause of the contract. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Contracts, § 8.59.] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 137 Fecl. 313. 

Benjamin Phillips (Alfred H. Hildredth, on the brief), for ap- 
pellant. 

George B. B. Lamb and George D. Beatt3's (Alexander P. Browne, 
on the brief), for appellee. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge, This bill was brought in the Circuit 
Court by the Vocalion Organ Company, a corporation organized under 
the laws of the state of New Jersey, against Morris S. Wright, a citizen 
of the state of Massachusetts. The decree was for the complainant, 
and the respondent below appealed to us. It is somewhat difficult 
to make a concise statement of the facts; and therefore, for that pur- 
148 F.— 14 
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pose, we adopt that given in various extracts from the opinion of tire 
îearned judge of the Circuit Court as foliows: 

"This suit in equity is brouglit to compel tlie défendant to assign to the 
complainant a one-balf interest in certain improvements, inventions, and 
patents in or relntive to organs, in aceordanoe with the ternis of a written 
L'on tract made l)y tlie parties on Jlay 15, ]901. Tiie siTit is brouglit also to 
restrain tlie défendant, his lieirs, executors, administrators, or assigna, from 
selling or assigning any interest in said inventions, improvements, and patents 
to any person otlier than tlie complainant during tlie life of the contract. 

"At the time of enterlng into tlie contract the complainant was engaged in the 
business of nianufacturing and selling musical instruments, including organs, 
lioth keyed and automatic. The défendant was tlie superintendent of the com- 
plainant coriwration at a salary of $3,600 per year. 

"Although only the second and fourth paragraphs of the contract are 
brought before thè court for construction, it is material for certain purjwses 
of the inquiry to examine the whole contract. The contract is as foliows : 

" 'Agreement made this fifteenth day of May, in the year nineteen hundred 
and one, betweeu the Vocalion Organ Company, a corporation organized and 
existing under the laws of the state of New Jersey, transacting business at 
Worcester, in the county of Worcester, commonwealth of Massachusetts, and 
in the city of New York, state of New York, party of the flrst part, and Mor- 
ris S. Wright of Worcester, aforesaid, party of the second part, witnesseth : 

" 'That for and in considération of the mutual covenants and other considér- 
ation hereinafter expressed the parties hereto covenant and agrée as foliows: 

" 'First. The party of the first part covenants and agrées to employ the 
party of the second part and does hereby employ the party of the second part, 
and the party of the second part covenants and agrées to accept and hereby 
does accept exclusive employment of the party of the flrst part as superintend- 
ent of factories of the party of the first part. 

" 'Second. The party of the second part covenants and agrées that an un- 
dlvlded one-half part of the whole right, title and interest in and to ail in- 
ventions or improvements made by him during the term of this agreement, in 
or relative to organs, both keyed and automatic, shall be the property of the 
flrst part, and, immediately upon maklng any such inventions or improve- 
ments, the party of the second part covenants to apply for letters patent of 
the United States therefor, and for such foreign patents therefor as the party 
of the first part may désire, and to make, exécute and deliver ail such applica- 
tions, spécifications, drawings and other documents as may be necessary to 
obtain such letters patent ; and the party of the second part further covenants 
to exécute, acknowledge and deliver to the party of the first part a proper 
nssignment for record of an undivided one-half interest in each such Inven- 
tion and in the letters patent when issued — ail, however, at the proper cost 
and expense of the party of the flrst part or Its successors and assigns. The 
party of the second part further covenants not to sell or assign his undivided 
one-half part in and to any of the above-meutioned inventions, improvements 
and letters patent, which part shall be and remain the exclusive property of 
the party of the second part, his heirs, executors and administrators, until 
the expiration of the term of this agreement. 

" 'Third. The party of the second part further covenants and agrées that he 
will without further considération than Is herein expressed assign and trans- 
fer to the party of the first part letters patent of the United States number 
5()!),506 for improvements in reed and pipe organs and will upon request of 
the party of the first part exécute and deliver to the party of the first part a 
proper assignment of said patent for record. 

'^'Fourth. The party of the second part further covenants and agrées to 
grant and does hereby grant unto the party of the first part the exclusive 
right to purchase and use inventions or improvements made by him during 
the term of this agreement, in self-playing pianosi or self-playliig devices for 
playing pianos, upon such terms as to price or royalty and other conditions as 
may be mutually agreed upon ; and the party of the second part further cove- 
nants that he will not sell, assign, transfer or in any way dispose of any 
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such invention or improvement to any other corporation or persous than tlie 
party of the first part during the terni oî thls agreemeut. 

" 'Seventh. It Is further coTenauted and agreed that this agreenient shall 
be deemed to be in full force and efïect froiu and after tlie first day of July, 
oineteen hundred, and until the flrst day of July, nineteen Inmdred and flve, 
and sliall terminate on sald flrst day of July, nineteen hundred and flve. 

" 'In witness vi'bereof,' " etc. 

"The testimony tends to show tlmt, previous to making the contract, Mr. 
Tréma ine, the président of the coinplainant compaiiy, had nuiny conversations 
with the défendant in regard to bis expérience and ahility in nianufueturing, 
improving, and inventing musical instruments ; that the défendant gave the 
assurance that he could develop and improve the différent instruments manu- 
faetvired by the complainant company ; that, in view of thèse représentations 
made by the défendant, the complainant company was iuduced to make the 
agreement now In suit, providing for the Increase of the défendant'» salary 
from $3,(500 per year to .$5,000 per year, with an added percentage based on 
the value of the output ; and that the arrangement under the contract was to 
continue from July 1, 1900, to July 1, 1905. 

"The testimony tends to show that the défendant made Improvements and 
inventions during the term of the agreement, and applied for and obtalned 
letters patent. The complainant requested the défendant to assign to it an 
undivided one-half interest in thèse improvements and letters patent, alleglng 
that they were improvements or inventions in or relative to organs both keyed 
and automatic. The défendant refused to do tbis. 

"The évidence tends to show that the défendant made certain inventions 
in the musical art, for which application for letters patent was made and 
allowed. The testimony also tends to show that ail thèse alleged improve- 
ments and inventions were applicable equally as well to organs as to piano- 
players. The complainant contends that ail thèse improvements and in- 
ventions corne under the terms of the second paragraph of the agreement, be- 
cause they are improvements and inventions 'in or relative to organs both 
keyed and automatic' And the complainant insists that thèse inventions and 
patents should be transferred to it, notwithstanding the fact that they also 
relate to self-playing devices for playing pianos. The défendant insists that, 
so far as thèse inventions relate to organs both keyed and automatic, and also 
to self-playing pianos or self-playing devices for playing pianos, they should 
be excluded from the considération of the contract ; that the second paragraph 
should be held to embrace inventions which relate exclusively to organs botli 
keyed and automatic; and that the fourth paragraph should be held to em- 
brace exclusively inventions in self-playing pianos or self-playing devices for 
playing pianos." 

After thus stating the case, the learned judge concluded as follows : 

"The patents put in évidence in the case do not seeir» to us to embody in- 
ventions simply and only upon piano-players according to thelr terms and 
their titles. They appear to relate as distinctly to organs as to pianos or piano- 
players or devices for playing pianos. The interprétation sought by the de- 
fendant would eliminate ail or nearly ail the alleged inventions made by the 
défendant, and leave no improvements or patents upon which the contract is 
to operate. It seenas to us this is an unreasonable Interprétation of the con- 
tract, and an interprétation not warranted by the évidence in the case. We 
believe the interprétation which we bave given in consonant with the terms 
of the whole contract, the évident intention of the parties and with their 
action in the premises. 

"Under this interprétation an undivided half part of ail inventions or Im- 
provements made by défendant during the term of the agreenient, namely, 
from July 1, 1900, to July 1, 1903, in or relative to organs, both keyed and 
automatic, must be transferred to the complainant, eveu though tliose improve- 
ments and inventions may also relate to other musical instruments. The de- 
fendant should also assign to complainant an undivided half part of ail such 
inventions or improvements, for which applications for letters patent bave 
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been made, as set fovtb in paragraph 4 of dofen(3ant's answer, except those on 
wliich letters patent hâve been already issued. The défendant sbould aiso as- 
sign to complainant ail inventions for wbich any other applications for letters 
patent bave been made both in the United States and foreign countries dur- 
ing sucb term. He should also assign to complainant a half interest in the 
letters patent named in the stipulation of the parties in the case, and ail other 
letters patent enibodving such inventions or improvements. The defeiidant 
should also apply for letters patent, hoth foreisn and doniestie, and s'iould 
exécute assigunients of his applications to the complainant." 

The decree entered in accordance with this opinion was se phrased 
as, to use its own language, to enjoin the respondent "from directly 
or indirectly interfering- with, or preventing or hindering or annoying, 
the Vocalion Organ Company, complainant herein, or its successors or 
assigns, in the manufacture or sale of any musical instrument or in- 
struments, or any part or parts thereof, containing or embodying in 
whole or in part any one or more of the defendant's inventions or 
improvements hereinJaefore set forth, or any portion of the same ; and 
also in the use of said inventions and improvements, or any of them, 
in any way complainant may see fit." The fifth error assigned makes 
this phraseology the.basis of an alleged distinct error. It was too 
broad, in that it in efïect protected the Vocalion Organ Company, not 
only so far as its lawful rights were concerned, but to such an extent 
as to cover organs and pianos which might contain éléments which the 
Vocalion Organ Company had no lawful right to use, if only they con- 
tained some of which it was the proprietor. Whatever difficulty there is 
in this part of the decree can be obviated on a reframing of it by the 
Circuit Court in pursuance of the judgment which will be entered in 
this case. Probably what is apparently objected to was a mère in- 
advertence which would not hâve occurred if the respondent below had 
insisted on his right to hâve a draft decree in accordance with the rules 
of the Circuit Court, thus giving an opportunity for correcting any 
mère matters of phraseology. 

The other errors assigned are of so gênerai a character that it is 
difHcult for us to apply them. With the rest, they relate to numer- 
ous patents the peculiarities of vi'hich hâve not been categorically 
explained; and, consequently, for us to attempt to investigate them 
would throw on us a burden which, on the whole, we do not find it 
necessary to assume, as we are of the opinion that the substantial 
case comes down to a single proposition. 

Nevertheless, we are, perhaps, justified in giving some attention to 
incidental propositions which were argued before us. Any suggestion 
that a contract of the character in question is ordinarily contrary to 
public policy, and therefore cannot properly be enforced, is contrary to 
the rules of law as now settled, as shown by us, in Reece Folding Mach. 
Co. v. Fenwick, 140 Fed. 287, 2 L. R. A. (N. S.) 1091. Various 
propositions made by the appellant, and grouped under the more 
gênerai one that the Circuit Court erred in ordering the respondent 
alone to perform, are not only not to be regarded as within the terms 
of assignments of errors of the gênerai character we bave before us, 
but, as applied to the proofs in this record, they are purely académie. 
The claim that the Vocalion Organ Company has not performed its 
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own covenants contained in the contract in litig^ation, to which so much 
attention is given by the appellant, is, on this record, a mère question of 
the burden of proof, without the sliglitest indication that the topic was 
brought to the attention of the Circuit Court. Therefore it cannot 
merit any discussion hère. One of the errors assigned relates to four 
spécifie patents named therein, and allèges they were not put in évi- 
dence. There does not seem to hâve been any formai putting in évi- 
dence ; but, as the Circuit Court regarded them as in évidence, and as no 
objection was there made on that point so far as the record show^s, 
this point cannot be made hère. Indeed, there can be no question that 
a fair understanding of an agreemcnt found in the record indicates that 
the parties regarded them as in the case. Some of the patents are re- 
ferred to by the appellant with a claim that they do not make any 
mention of organs. It will appear further along in this opinion that 
this would be immaterial so long as they cover musical instruments, 
and it is plain on their face that they may be available for organs. 
Also, it is objected that one of the patents is merely for inclosing 
cases ; but it is shown that thèse are peculiarly for use with automatic 
instruments, so that it is entirely within the expression in the contract 
"relative to organs." 

This brings us to the only substantial question, and this the ap- 
pellant introduces to our attention by the just assumption that there is 
foundation for a finding that, at least, some of the inventions in ques- 
tion are applicable as well to pianos as to organs. He claims that the 
contract, so far as it is important for us, covered only inventions which 
related exclusively to organs, and that it made no express provision for 
those which related both to organs and pianos. It is to the latter class 
of inventions, that is, those which are useful for both organs and pianos, 
that he contends that some, if not ail, of those in controversy belong. 
As we hâve already observed, the case, as su1)mitted to us, does not 
sift out categorically the varions improvements in question, so as to 
enable us, without too much labor, to ascertain whether ail the patents 
and applications in controversy are of that class, or only a portion, and, 
if a portion, what portion. It being plain that at least some of them 
are, we will remit to the Circuit Court the working out of the détails 
in référence thereto. 

The complainant contended in the Circuit Court that ail the inven- 
tions of the class in question came under the terms of the contra'^t in 
litigation. The respondent contended that such inventions should be 
entirely excluded, and that the contract bas no relation to them what- 
ever. In the course of the opinion, the court stated that the interpré- 
tation of the respondent was too narrow, and contrary to the intention 
of the parties, which was undoubtedly correct. On the other hand, the 
decree directed that an undivided half of each of ail such inventions 
must be assigned, and the injunction was ordered accordingly. This 
was, perhaps unintentionally, too broad. 

Paragraph 4 of the contract makes it plain that the complainant 
was not to hâve the free use of the respondent's inventions, except 
"in or relative to organs," as expressly set out in the second paragraph ; 
and there is nothing to show that the complainant bas made any ofter 
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for compensation with référence to pianos according to para^raph 4, 
so as to entitle it to use the respondent's inventions in connection with 
them. 

The solution is a simple one. Apparently the position is one which 
thé contract did not foresee, as often occurs ; that is, that there would 
be inventions covering organs which were aiso appropriate for other 
musical instruments. Under such circumstances, whatever the com- 
mon law might do, equity has no difficulty in adjusting itself to the 
unexpected conditions. Hère it can decree that there should be 
given assignments, or perpétuai licenses, so far only as concerns what 
is expressed in the second paragraph of the contract; that is, "in or 
relative to organs, both keyed and automatic." In doing this, equity 
does not make a new contract, but it merely applies the existing one to 
the unexpected conditions. It also avails itself of the fundamental 
rule that those seeking equity must do equity, and so it grants relief 
to the complainant only on its assent to such limitations and qualifica- 
tions as will prevent injustice. The practical application of this maxim 
to cases of the class before us has been illustrated an indefinite number 
of times. Oddly enough, two décisions at the same early term of the 
Suprême Court give such an illustration and also a qualification. 
Hunt V. Rousmanier, 1 Pet. 1, 7 h. Ed. 27, déclares that equity can- 
not make a new contract; but Mechanics' Bank v. Lynn, 1 Pet. 376, 
383, 7 L. Ed. 185, states the gênerai rule which controls this case, as 
follows : 

"But the court ought not to decree performance according to the letter wben, 
from change of circumstances, mistake, or misappreliension, it would be un- 
conscientious so to do. The court may so modify the agreement as to do 
.justice as far as circumstances will permit, and refuse spécifie exécution, un- 
less the party seeliing it will comply with such modification as justice re- 
quires." 

Our conclusion is that the phraseology of the decree which is com- 
plained of in the fifth alleged error assigned should be corrected as 
we hâve stated, and that, so far as concerns the second paragraph of 
the contract in issue, the decree should be so modified that assign- 
ments, or, if found necessary, perpétuai licenses, be ordered, and 
that whichever are ordered, licenses or assignments, they be so limited 
as not to go beyond the purposes of the contract as we hâve already 
explained them; and ail injunctions must be likewise so limited. 

The decree of the Circuit Court is reversed ; the case is remanded to 
that court, with directions to enter a modified decree in accordance with 
our opinion passed down this day ; and the appellant recovers his costs 
of appeal. 



B. F. AVERY & SONS v. J. I. CASE PLOW WORKS. 

(Circuit Court of Appeals, Seventh Circuit. October 2, 1900.) 

No. 1,242. 

Patents— V.\i.iDiTY and Infringement— Plows. 

In the Avery patent. No. 650,771, for a double moldboard plow, having 
adjustable depth-runners and an adjustable rudder, claims 2 to 6, inclu- 
sive, which are broad claims, are void for anticipation, their language 
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being such that they may be read upon prior structures. Claims 7 and 8, 
which disclose tbe spécifie invention, cover a combiuation of old élé- 
ments, not merely new in spécifie construction, but new in klnd, and 
which produces a new resuit, and they disclose Invention, and are valld. 
Such claims also Jwld Infringed by a structure which differs from that of 
the patent only in the location of one of the parts, the change being iin- 
material to the resuit. 

Appeal from the Circuit Court of the United States for the Eastern 
I»istrict of Wisconsin. 

For opinion below, see 139 Fed. 8?8. 

In this suit for infringement of claims 2 to S. inclusive, of patent No. 6.50,- 
T71, issued on May 29, 1900, to appellants as assignées of George C. Avery, 
daims 2 to 6, inclusive, were held to be Invalid, and cUiiuis 7 and 8 valld, 
but not infringed. 

So far as the claims in suit are eoncerned, tlie spécification describes tbe 
Invention as follows : "It consists in a i)low having a suitable share and mokl- 
board. a standard carrying the sauie, an adjustable shoe or depth-runner, 
comprising divided runners pivoted at their forward ends to the lower end of 
the standard, and adjustably connected at the rear ends to the nioldboard, 
and a rudder or knlfe pivotally mounted between the portions of the depth- 
runner, and means for adjusting the said knife or rudder to différent depths 
with respect to the runner in order to hold the plow steady In its movements. 
* * * My invention is designed to provide a raiddle-burster or double niold- 
board plow of superlor quality, and one which shall be provlded with a depth- 
runner and a guJding-rudder, both of which are adjustable. * » » Impor- 
tant features of niy Inventions are the adjustable depth-runner or shoe and 
the adjustable knife or rudder mounted thereou. The depth-runner, 10, is 
composed of two pièces arranged side by side, and of the same shape and ap- 
plied together, so as to inclose the knife, 11, between them. The forward end 
of each portion of the runner, 10, Is curved upwardly and reduced in thick- 
ness, so as to project upon either side of tbe standard. 2. Thèse forward 
ends of the shoe-sections are pivoted to the said standard by means of a boit 
or pin, as 12, which is preferably held in position by means of a cotter-pin, 
.so that it may easily be removed, if desired. The rear ends of the runner- 
sections are provided' with vertical elongated slots, 14, througb which a boit 
may be passed, securing the said rear ends to rigid brace-rods, as 13. 13. The 
other ends of the said brace-rods are securely bolted to the moldboard, 5. 
The slots, 14, in the shoe-sections permit of the shoe being adjusted upon Its 
pivot-pin to différent depths. The upper portions of the rnnner-sections are 
preferably made thin, while the lower edges are widened ont and sligbtly 
rounded upon the lower surface, to form a broad bearing surface for engaging 
the ground. This broad surface is secured by forming latéral extending 
flanges, 10a, 10a, upon each side of the runner — one on each section thereof. 
Pivotally mounted between the sections of the shoe, 10, is the knife or rud- 
der. 11, which is a broad plate curved at its forward end, and pivoted at the 
said forward end between the shoe-sections upon a boit, l.ô. The rear end 
of the rudder is claniped between the shoe-sections, when the same is bolted 
to the brace-rods, 13. Thus the knife or rudder is pivoted to the sboc, and the 
shoe is pivoted to the standard, and one clamping-bolt hoids both the knife or 
rudder and the shoe or depth-rimner in thoir adjusted positions." 

The claims read : 

"(2) In a plow, the combination with the standard, share, and moldboard 
of a depth-runner pivoted at its forward end to the standard, a knife or rud- 
der pivoted at Its forward end to the depth-rnnuer, and nienns for iudepend- 
ently adjusting the rear ends of the depth-runner and rudder, substantially 
as described. 

"(3) In a plow, the combination with a standard, share, and moldboard 
of a depth-runner pivoted at its forward end to tbe standard, a knife or rud- 
der pivoted at its forward end to the depth-runner, and means for adjusting 
the height of the deptli-runner, and clamping the rear end of the rudder 
tbereto, substantially as described. 
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"(4) In a plow, the combination wlth a standard, share, and moldboard of 
a depth-runner, comprising tvvo sections pivoted at their forward ends upon 
op]>osite (Sides of the standard, means for adjusting tlie lielght of tlaeir rear 
ends, and a knife or rudder pivoted at its forward end between tiie sections 
of the depth-runner, substautially as described. 

"(5) In a plow, the eonibiuation with a standard, share, and nioldboard of 
a deiith-runner, comprising two sections pivoted at tlieir forward ends npon 
opposite sides of the standard, means for adjusting the height of thoir rear 
ends, a knife or rudden pivoted at Its forward end between the sections of 
the depth-runner, and means for adjusting the height of its rear end inde- 
pendently of the adjustnicnt of the depth-runner, substautially as descrU)ed. 

"(G) In a plow, the combination with a standard, share, and moldboard of 
a deptli-runner, comprising two sections pivoted at their forward ends on op- 
posite sides of the standard, a knife or rudder pivoted at its forward end be- 
tween the sections of the depth-runner, and means for adjusting the height 
of the rear ends of the depth-runner and clamping the knife or rudder be- 
tween its sections, substautially as described. 

"(7) In a plow, the combination with a suitable standard, moldboard, and 
share of a depth-runner, comprising two sections of similar shape, applied 
side by side, and pivoted at their forward ends to each side of the plow- 
standard, the said sections having vertical slots at their rear ends, brace- 
rods rigidly secured to the moldboard, and extending toward the runner, a 
boit passing through eyes in the said rods and through the slots in the run- 
ner, and a knife or rudder pivoted between the said depth-runner sections, 
■whereby the said runner may be clamped in différent adjusted positions be- 
tween the runner-sections, substantially as described. 

"(8) A double moldboard plow, comprising a standard, a double frog, a dou- 
ble share secured thoreto, and a double moldboard secured to the same, a 
depth-runner arranged beneath the moldboard and formed of two sections, hav- 
ing their forward ends curved forwardly and pivotally attached on each side 
of the plow-standard, the said ruimer-sections being provided with vertical, 
elongated slots at their rear ends, laterally-extending flanges formed upon 
the lower edges of the said sections to provide a broad bearing surface, a 
knife-plate or rudder pivoted between the sections of the runner, the said rud- 
der being euryed at its forward end and pi'voted between the forward ends of 
the runner-sections, rigid brace-rods extending from the moldboard to each 
side of the runner, a clamping-bolt passing through eyes upon the said brace- 
rods and throuïh the elongate(t slots in the runner-sections, so as to clamp 
the runner in différent adjusted positions, the knife or rudden being tbereby 
clamped between the said sections in its différent adjusted positions, substan- 
tially as described." 

In the application as originally filed the claims wliich now appear as 7 and 
8 were numbered 3 and 4, and were allowed witbout objection ; and claim 2 
read as follows : "In a plow, the combination with a suitable standard, share, 
and moldboard of a denth-nmner, comprising two sections pivoted at their 
forward ends upon each side of the plow-standard. and provided at ttieir 
rear ends with adjustable slots, brace-rods rigidly secured to tlie moldboard, 
and extending toward the depth-runner from each side, a boit passing through 
the adjvisting slots for adjustably securing the depth-runner to tlie said brace- 
rods, substantially as described." This claim was rejected on référence to 
Ward, <i04 814. Applicant's attorneys thereupon canceled the claim, and sub- 
stituted therefor claims 2 to 6, inclusive, as they now appear in the patent. 
The examiner rejected thèse substituted claims on référence to Billnps, 12.3,858, 
and Sylvester, 410,218. ïhe attorneys asked for a reconsideration, saying: 
"While the patents to Billnps and Sylvester cited in answer to claims 2 to 
6 seem at a glance to meet the constructions set forth in said claims, a close 
comparison of the claims with thèse patents will disclose the fact that in 
every claim the combination with a plow of a pivoted depth-runner and rud- 
der pivoted to said runner is the essential feature, and that the depth-runners 
or shoes in the patents are not pivoted. ïhis différence in construction per- 
mits of a double adjustment, wliich is impossible in the construction shown 
in the références," and the application was theu allowed. 
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'J'iip state of the art was shown to tlio court by certain plows which were in 
juiblic use for more than two years prior to the application, and by the fol- 
lowhis patents: Burlœ, 22,013; Billups, 123.858; Brantly, 248,.569; Lawrle, 
L'UI.OOl; Laugblin, 297,815; Roberson, 32(;.591 ; Moore, oGt;,59T ; JCandauer, 
:JS8.982; Sylvester, 410,218; Hoisclaw, 459,204; Montgoniery, 459,410; Mc- 
Mlllan, 553,327; Dean, 563,752; Ward, 604,814 ; Ankarstolpe, 607,207. 

Edward T. Fenwick and Edward M. Kitchen, for appellants. 
George P. Fisher, Jr., for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts). Without going 
over the détails of construction exhibited in prior plows and patents, 
the State of the art When Avery fîled his application may be summarized 
thus: The middle-burster plow had been in use for more than 30 
years. Many inventors had directed their efforts to its improvement, 
particularly in the way of providing a runner or shoe to regulate the 
depth of the furrow, and a rudder to prevent veering. There were 
single runners and double runners, some sustained by rods depending 
from the moldboards, others by rods from other parts of the p!ow- 
structure, some rigid, others adjustable ; various rudders, some station- 
ary, others adjustable; runners without rudders, stationary runners 
with adjustable rudders, stationary rudders with adjustable runners ; 
and, finally, a double runner pivoted at its forward end to the standard, 
and having its rear end adjustably sustained by rods from the plow- 
structure, together with a rudder pivoted at its forward end between 
the members of the runner, and having its rear end adjustably secured 
to the runner. In this most advanced construction two separate ad- 
justments by two separate means of adjustment were required. 

Avery devised for use in a middle-burster plow a combination in 
which a rigid support extends from the plow-structure to the rear end 
of the runner, and sustains, by means of a through-bolt, both the run- 
ner an* the rudder in adjustable relations to each other and to the 
plow. No prior structure anticipâtes the combination that Avery 
actually made. But appellee dénies that invention was involved. AU 
■of the éléments were old, and if Avery had made merely a sélection 
and rearrangement of old éléments, without producing anv new resuit, 
want of invention would be clear. Greist Mfg. Go. v. Parsons, 125 
Eed. 116, 60 C. C. A. 34. Or if he were only a détail improver, he 
could not exclude others from gleaning in the same open fields. Mi'- 
waukee Carving Co. v. Brunswick Co., 126 Fed. 171, 61 C. C. A. 175. 
But, though old éléments were used, the combination was not merely 
new in spécifie construction, but was new in kind; and in this very 
ancient and familiar art we do not see that the most giftcd inventor 
could do more than produce a new resuit by a new mode of opération 
in some minor adjunct of the main structure. Inasmuch as Avery did 
this, he was entitlcd to generic as well as spécifie claims. Lamson 
Conso'idated Store Service Co. v. Hillman, 12.3 Fed. 416, 59 C. C. A. 
510; Ries v. Barth Mfg. Co., 136 Fed. 850, 69 C. C. A. 528. 

We hâve been speaking of what Averv did with the plow. What 
he did on paper is another matter. So far as he has failed to claim 
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distinctly his invention, the public ma)' profit by tlie disclosure thereof. 

It is ^admitted that the broad claims, 2 to 6, inclusive, are infringed 
if they are valid. Omitting the gênerai features of the plow, claim 5 
calls for a pivoted depth-runner of two sections, means for adjusting 
the height of the rear ends thereof, a rudder pivoted between the run- 
ner-sections, and means for adjusting the height of the rear end of 
the ruddfer independently of the adjustment of the runner. This is 
not limited to the corabination, in a middle-burster plow, of a rigid 
support, a pivoted runner, a pivoted rudder, and a suitable means of 
securing the runner and the rudder in adjustable relations to each 
other and to the plow at one opération. It reads exactly upon the old 
plows, in which two separate adjustments by two separate means were 
required. And it responds to the gênerai statement of invention in 
the spécification; 

"Divided ruimers pivoted at their forward pnds to t)ie standard, and nd- 
justably connected at tljeir rear ends to tlie uioldboard, and a rubbei- piv- 
Qtally mounted between the portions of tlie dei)tli-ninner. and means for ad- 
justing the rudder to différent depths with respect to the runner. * • • A 
middle-burster plow which shall be provided with a deptli-ruuner and a guitl- 
ing-rudder, both of which are adjustable." 

As it stands, the claim is anticipated, void, and it is not in our power 
to redraft the patent. 

Similarly, claim 4, calling for a pivoted runner, means for adjust- 
ing the height of the rear end thereof and a pivoted runner, is void, 
because it too may be read upon old structures. 

But in claims 2, 3, and 6, disregarding the diflferentiations as im- 
material to the présent view, we find a combination of a pivoted run- 
ner, a pivoted rudder, and means for adjusting both the runner and the 
rudder. Appellants insist that thèse claims cover generically the con- 
ception of effecting the two adjustments by one instrumentality at one 
opération. The word "means" is plural in form. It is frequently 
and properly used as a plural : likewise as a singular. Hère there is no 
article, no adjective, no predicate to indicate the number. However, 
if this ambiguity were ail we had to face, we might be able to sustain 
thèse cîaims, on the principle that a patent should be construed so as 
to save rather than to destroy it, by saying that, since each essential 
élément should be named separately, and since the word "means" oc- 
curs but once, it points to a single device as performing the two func- 
tions. Not only did Avery in his original app'ication fail to state and 
claim that he had devised a combination which was new in kind as 
well as new in spécifie construction, but his attorneys in submitting 
the substituted claims also failed. They made no distinctions between 
claims 4 and 5, on the one hand, and claims 2, 3, and G, on the other. 
They asserted that the essential feature in each claim was a pivoted 
runner, with a rudder pivoted thereto, whereby both were adjustable. 
and they answered the référence patents by pointing out that in them 
the runners were not pivoted, and therefore a double adjustment was 
impossible. 

The fact that the spécifie description and spécifie claims portray 
a combination in which one means efïects the two adjustments at one 
opération does not alter the case. That fact only establishes that Avery 
asserted that there was utility, novelty, and invention in the spécifie 
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construction. For aught that the patent "particularly points eut and 
distinctly claims," the novelty and invention may hâve lain wholly in 
the spécifie form of some one else's generic combination. It is only 
by going to the prior art that we learn that Avery might hâve made 
and held generic claims. But this information does not enable us to 
afford protection for what the patent fails to point out particularly 
and to claim distinctly. 

Respecting claims 7 and 8, what we hâve said in référence to Avery's 
actual structure establishes their validity. 

In appellee's middle-burster plow appears the combination of the 
runner in two sections, pivoted to the standard, the rudder pivoted 
between the runner-sections, rigid brace-rods extending to each side 
of the runner, and the boit passing through the rods and sustaining the 
runner and the rudder in adjustable relations to each other and to 
the plow. The structure is so identical with that of the appellants that 
"the only contention of noninfringement is based on the assertion that 
appellee's brace-rods do not dépend from the moldboard. Claim 7 men- 
tions "brace-rods rigidly secured to the moldboard," and claim 8 "rigid 
brace-rods extending from the moldboard." 

Even if the assertion respecting the character of appellee's construc- 
tion were true, we do not think infringement would be avoided. It 
was old to attach the upper ends of the brace-rods to varions parts of 
the plow-structure, including the moldboard. It was old to brace the 
moldboard by extending rods from it to suitable rigid parts of the plow. 
It was also o!d to brace the moldboard by means of a broad plate or 
frog attached to the standard, and to which the moldboard is fastened. 
In claims 7 and 8 the new use of the brace-rods is to bring them down 
as a rigid support for the through-bolt, which holds both the runner 
and the rudder in adjustable relations to each other and to the plow. 
This feature, and this feature alone, saves the bringing together of the 
old éléments from being held void for want of invention. This feature 
may be availed of equally well whether the brace-rods dépend from 
the moldboard or from any other suitable part of the plow-struc- 
ture. In Adam v. Folger, 120 Fed. 260, 56 C. C. A. 540, one élément 
in Folger's combination was described as being "a supplemental valve, 
arranged in the plug of the main valve." Folger's invention lay in 
conceiving and putting into workable form the idea of regulating 
separately the flow of the water, while preserving the unity of action 
of the supply valves for both water and gas. The real invention could 
be put to use, but in a less désirable way, by arranging the supplement- 
al valve, which was an essential élément, outside of the plug of the 
main valve. But we held that such a change did not avoid infringe- 
ment, saying: 

"It is wel! settled that there is no infringement if any one of the material 
parts of the combination is omitted, and that a patentée will not be heard to 
deny the materiality of any élément inclnded in his combination claim. If a 
patentée claims eight éléments to produce a certain resuit, when sevcn will 
do it, anybody may use the seven without Infrin.siug the elaun, and the 
patentée has practically lost his invention by declaring the materiality of an 
élément that was in fact immaterial. But form, location, and séquence of élé- 
ments are ail immaterial, unless form or location or séquence is essential to the 
resuit, or indispensable, by reason of the state of the art, to the novelty of the 
claims." 
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Hère the resuit is obtaiued quite irrespective of the location of the 
upper ends of the brace-rods. Appellants reach the resuit by one loca- 
tion of the material élément ; appellee by another location equally well 
known, and the state of the art does not require the novelty of the 
claims to be predicated on a particular location. See, also, Cazicr v. 
Mackie-Lovejoy Mfg. Co., 138 Fed. 654, 71 C. C. A. 104; Machine 
Co. V. Murphv, 97 U. S. 120, 24 L. Ed. 935 ; Beach v. American Box 
Co. (C. C.) 63 Fed. 597; King Ax Co. v. Hubbard, 97 Fed. 795, 38 
C. C. A. 423; Calculagraph Co. v. Wilson (C. C.) 132 Fed. 20; 
Benbow-Brammer Mfg. Co. v. Simpson Mfg. Co. (C. C.) 132 Fed. 614. 

But the assertion that the upper ends of appellee's brace-rods are 
not attached to the moldboard we find to be specious. In using middle- 
burster plows it is frequently désirable to hâve a moldboard of less 
width than that of the moldboard customarily supplied by the various 
manu facturer s. On examining their compctitors' plow, the appellee 
Company perceived that they might obtain an advantage by ofïering 
a plow with virtually two moldboards. They made the broad plate 
or frog that is attached to the front of the standard of such a form 
and width that the regular-sized moldboard might be removed, and 
the frog used as a smaller moldboard. Their brace-rods dépend from 
the extrême edges of the frog. Literal infringement is as clear as if 
they had first copied appellants' plow exactly, then trimmed down the 
moldboard to the points where the brace-rods are attached, and then 
added the regu!ar-sized moldboard to the structure. 

The decree is reversed, with the direction to proceed further in con- 
formity hereto. 



HUNT, HELM, PERRIS & CO. v. MILWAUKEE HAY TOOL CO. 

(Circuit Court of Appeals, Seventh Circuit. August 11, 1906.) 

No. 1,253. 

Patents — Iwebinrement — Hoist. 

Tlie Ferris patent No. 584,340 for a hoist, coveriiip; a dovice attached 
to the sheave bloclc for clamping and uuelampiug the free end of the 
rope, concedlng invention, is of narrow scope, in view of the prior art, in 
the way of simplifying the form and cheapeuing the cost of the device, 
and must be limited to tlie particular form shown. As so coustrued it is 
not infringed by the device of the Gutenlvunst patent No. 785,385, which, 
wliile functionally équivalent, employs différent meohanical means. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

The appellant, Hunt, Helm, Ferris iSr Co.., was the complainant below, and 
appeals from a decree upon final hearing, disniissing its bill flled for alleged 
infringment of a patent. The patent involved is No. 584,340, issued to Henry 
L. Ferris, June 15, 1897, for a "hoist." In the spécifications, the invention 
is stated as relating "to certain improvements in hoists of tlie class in which 
means are provided for clamping and releasing the free end of the rope, such 
means being oper.ated by said free end itself." The patent bas three claims, 
but infringement of the first claim is. the only charge, and that reads : "(1) 
Tlie combiiiation with a sheave bloek, pulley and rope, of an oseillating arm 
pivoted to the sheave-block, having a guiding channel for the free end of tho 
rope, a clamping device pivoted upon said oseillating arm and adapted to 
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clainp tbe i-ope-gukle therein, and an operating device rigldly fixed upoa the 
sheave-block, and adapted to engage the clampiug device as the arm is oscil- 
lated, and operate the same to clamp or unclamp the rope, substantially as 
desci'ibed." 

ïbe défenses wcre (1) invalidity of the patent and (2) noninl'rinsement. and 
the opinion flicd in the court bclow rests the decree upon tho last-muntioued 
ground. 

The device of tho patent is exhibited in an accompanying drawing (Fig. 1) ; 
and tlie device complained of, nsed by the défendant, apiiears in patent No. 
785,385 (Fig. 1), issued to AYilliaiu Gutenlvunst, March 21, ]!J05, respeetively, as 
follows : 



Complainant's Device. 



Defendant's Device. 



J^. 
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Russell Wiles, for appellant. 

James B. Erwin and Leverett C. Wheeler, for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge. The opinion filed below rests the decree 
upon a finding of noninfringement, without passing upon the further 
question raised, whether the "hoist" device of the Ferris patent ("No. 
584,340) in suit involved patentable invention. Upon the view adopt- 
ed by the trial court of the appellee's departure from assumed inven- 
tion in the means of the patent, the issue of validity was rightly left 
open — especially so on information, referred to in the opinion, of a 
controversy with another patentée which was pending and involved 
that issue. In accord with this course, we assume (without so de- 
ciding) that invention appears in the patent device, and consider only 
îts scope under the limitations of the prior art, to ascertain whether 
the claims are infringed by the appellee. 

Both devices in suit are of the well-known hoisting provision of 
sheave-block, pulley, and rope, combined with means for clamping and 
releasing the rope; and in both the clamp is operated by the free end 
of the rope, as also appears in prior structures. In simplicity and 
cheapness of structure, which were objecta of the Ferris invention, the 
devices are alike, but the mère fact of such equivalency is not en- 
titled to the weight, in this inquiry as to identity of means, which 
seems to be the contention on behalf of the appellant. The claims 
of invention rest alone upon the introduction and arrangement of the 
"clamping device" and "operating device," namely, the common form 
of clamping cam, provided with a séries of teeth and pivoted upon the 
oscill^ting tubular arm (through which the free end of the rope is 
threaded to actuate the arm) and thus adapted to clamp the rope, in 
combination with the so-called "operating device," which is described 
in the first claim as "rigidly fixed upon the sheave-block and adapted 
to engage the clamping device as the arm is oscillated," and is specified 
in the patent as "a segment F, having teeth concentric with the pulley- 
axle and adapted to engage those upon the cam." Thèse mechanisms 
are quite simple, and no novel function is disclosed, either in the élé- 
ments respectively or in the device as an entirety. Like means and 
functions appear in numerous prior patents in évidence, and it is 
sufficient to cite four examples, which are not only analogous in pur- 
pose and in mechanisms employed — although difïering in the spécifie 
form and arrangement of the éléments — but as well in their gênerai 
opération and function, namelv : Green's patent. No. 406,579, of 1889 ; 
Young's No. 447,483, of 1891; Young's No. 524,015, of 1894; and 
Rowland's, No. 524,403, of 1894. Without référence to the well- 
known gênerai art, it is obvious, upon inspection of thèse patents, that 
the patentée, Ferris, entered a narrow field for either improvement or 
invention in his device. That he improved upon the prior structures, 
in the way of simplifying the form and chcapening the casting when 
made întegrally, is undoubted, and such improvement may involve in- 
vention; but it is well settled that the patent which may then be 
granted must be limited to the scope of the actual invention — to his 
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"particular form of adaptation." Loew Supply & Mfg. Co. v. KrecI 
Miller Brewing Co. (C. C. A.) 138 Fed. 886, 889. 

The appellee's device conforms to a subséquent patent (No. 785,385), 
issued to W. Gutenkunst for an improved "pulley block." In com- 
mun with that of the appellant, it varies only from prier structures in 
the form and arrangement of the rope-clamping means, and préserves 
the old form of oscillating tubular arm to receive and be actuated by 
the free end of the rope. Instead of the gear-segment means of the 
appellant for clamping and releasing the rope, however, the appellee 
provides another form of clamping cam, pivoted on the oscillating arm 
(on the outer instead of the inner side of the arm, for the new adapta- 
tion), and having two laterally projecting pins for engagement with 
two slotted guide-plates — which are extensions of the sheavé-block 
side-plates and thus "rigidly fixed" thereto — so that thèse means are 
adapted to engage for clamping or releasing the rope in response to 
the movements of arm and rope. The means thus combined performs 
the function, not alone of the appellant's device, but of several prior 
devices in évidence. Its departure from the intermeshing gear seg- 
ments of the former, is unmistakable and undisputed ; is substantial 
and not merely colorable. Rejecting the class of means from which 
the appellant's adaptation is made, the appellee has taken a means 
pointed out, for analogous object, in patent No. 212,747, issued to 
Rosecrants for "hay elevator" ; and one which is much nearer the cam- 
operating means of the above-mentioned Green patent, No. 406,579, 
for a "hoist" than to the means of the appellant's patent. 

Notwithstanding thèse distinctions in the means for clamping the 
rope, it is contended that the appellee infringes the first claim 
of the patent upon varions propositions, which may be summarized in 
three: (1) That the invention authorizes generic claims and their 
interprétation accordingly; (3) that the appellee's means are inva- 
sions of the patent as the mechanical équivalent, although not "the 
spécifie gear construction"; and in any view, (3) that the appellee's 
slotted guide-plates or arms are the "operating device" of the mechan- 
ism, "rigidly fixed upon the sheave-block" within the express ternis of 
claim 1. 

1. The first proposition is unsound under the view above stated 
of the utmost scope of invention attributable to the device. Con- 
strued generically the claims would be invalid, and each claim in 
suit must either be limited to the structure specified in the patent, or 
be set aside as void. 

2. With the invention thus narrowed, the doctrine of mechanicat 
équivalents is not applicable in the sensé of the interprétation 
sought, and it is unnecessary to consider whether the means of 
one and the other device are functionally such équivalents. 

3. In the argument on behalf of the appellant there is much dis- 
cussion by way of defining the so-called "operating device" in the 
respective structures in suit and in the prior références, in support 
of the twofold contentions that the patentée, Ferris, was the pion- 
eer in the conception of such device "rigidly fixed upon the sheave- 
block," and that infringement is thus established. The means re- 
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ferred to in the patent as "an operating- device" is unquestionable 
from the context. It is equally clear, however, not only that such 
means was merely one of the members and not the sole operating 
means in that or either of the other structures discussed, but that 
the patentée was not entitled to other than the spécifie means so 
attached to the sheave-block. As above reniarked, the invention 
was not functional, nor of such character in any sensé that a generic 
claim for such attachment is enforceable. Indeed, analogous provi- 
sion distinctly appears in the Young patent, No. 524,015, granted in 
1894. So the charge of infringement is without support in the fact 
that the appellee's guide-plates are rigidly fixed upon the sheave- 
block. 

While the grant of the patent to Gutenkunst (No. 785,358), in con- 
formity with which the appellee's device is made, is presumptive of 
différences which are substantial and not merely colorable (Loew 
Supply & Mfg. Co. v. Fred Miller Brewing Co., supra), \ve are of 
opinion that such distinctions are affirmatively established by the 
évidence. The decree of the Circuit Court accordingly is affirmed. 

NOTE. — Tlie following is the statement and opinion of the Circuit Court 
(Quarles, District Judge). 

Statement. 

This Is a bill in equity brought by the complainants, bnspcl upon letters 
patent of the United States No. fJ84,340, granted to Henry L. Ferris, aud now 
the property of the complalnants, against the Milwaulcoe Hay Tool Company 
for infringement, praying an injunction and accounting. 

The answer dénies that complainants' patent iuvolves a patentable invention, 
and avers tliat said several alleged improvements were the product of mère 
mechanieal sliill and the adaptation of previously known mechanical eontriv- 
ances; that said alleged invention had been antlcipated by the prier art; and 
the answer con tains a large number of références in support of such averment, 
and dénies infringement. 

The complainants' patent was Issued for an improvemcnt upon the tackle 
boift. The évidence discloses the fact that Smith (No. .325,98o, Septeniber 8, 
1885) was a pioneer in the sensé that he provided a mochanism for operating 
a elamp by means of the f ree end of the rope. Many devices had been thereto- 
foro resorted to which presented the comnion features of a sheave-bloek, rope 
and pulleys, substantially as now constructed ; but it was a decided advance 
in the art when Smith conceived the idea of controlling the clamping device 
by the free end of the rope. Smith pivoted bis clutch or brake upon a pin 
rigidly fi.\ed in the hangers above the sheave-block, and when the clamping 
device engaged the rope it was brought in contact with the pulley, which of 
course was free to move. It soon became apparent that thè mobility of the 
pulley inipaired the ehiciency of the clutch, and Young. in bis second patent, 
No. 524.01.3, Augiist 7, 1894, and Rowiand, in liis patent No. 524,403, August 
14, 1894, devised mechanisms to obviate the above defect, so that the clamping 
device might press the rope against a fixed, rigid arm. To accomplish this 
resuit, both Young and Kowland employed a link pivoted to the clamping de- 
vice and also to the sheave-block, Rowland making his attachment at the 
top of the sheave-block and Young at the hottom of the same. During 
ail tins time the essential éléments of the device, naniely, the sheave-block, 
rope, pulleys, and the clamping device, were substantially the same, and oper- 
ated in the same way, except only a différence in the means, whereby the 
clamp was brought in contact with the rope. At this point Ferris flrst came 
into the ficld, in 3897, and presented the same comliination as In the prier 
art, except rliat he disjiensed with the link used by Young and Rowland, and 
employed a gear-segnicut which was made intégral with the sheave-block and 
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fidaptfid to enmesh tlie teeth of the cam, and described by the patentée In hls 
first claini as foUows : 

"The combination with a sheave-block, pulley and r&pe, of an oscillating 
arm pivoted to the sheave-block, havlng a guiding channel for the free end of 
the rope, a clamping device pivoted upon said oscillatnig arm adapted to clamp 
the rope-guide therein, and an operating deviee rigidly flxed upon the sheave- 
block, and adapted to engage the clamping deviee as the arm is oscillated, and 
operate the same to clamp or unclamp the rope, substantially as described." 

The éléments of the combination under hls claim are described by complain- 
ants' counsel as follows: "First, a sheave-block; second, a puliey; third, a 
rope; fourth, an oscillatlng arm pivoted to tlie sbeave-bloek and having a 
guiding channel for the free end of the rope ; fitth. a clamping device pivoted 
upon said oscillatlng arm, adapted to clamp the rope-guide therein ; sixth, an 
operating device rigidly fixed upon the sheave-block and adapted to engage 
the clamping device as the arm is oscillated and operate the same to clamp 
or unclamp the rope." 

The first claim of the complainants' patent is alone involved in this litiga- 
tion ; it being conceded tliat there is no inf riugement as to the other claims. 

Opinion. 

The first question naturally presented by the record vrould seem to be 
whether the employnient by Ferris of a gear-segment to impart an oscillating 
movement to the cam or clamping device involved the inventive faculty, or 
merely called for mechanical skill in adapting an old device to the other élé- 
ments of the combination which are also old. In the view we bave taken of 
the case it is not necessary to pass upon this question at this tiuic. It having 
been brought to the attention of the court, during tbe argument, that another 
cause is pending hère which will raise this question, we hâve concludod to 
leave It as an open question and pass on to the considération of other proposi- 
tions involved in the record. 

It seems clear that the Ferris Invention is in no sensé primary or funda- 
mental, but involves only an improvement in oue feature of the device. The 
fleld was well occupied before Ferris entered it, and we lind that there are at 
last three operative devices for hoisting tacklo which are in successfui opéra- 
tion, with little substantial différence, the pulley-blopks, puUeys, arm, and cam 
ail moimted and arrangea in substantially the same way as in the devices of 
complainant and défendant, and in al] of thera tlio rope is clam])ed against 
the rigid sides of the swinging arm. Tliev differ only as to the means em- 
ployed for rotating the cam to lock or release the rope. The complainants' 
device accomplishes no new resuit. It is not contended that it produces a 
better or more elHcient resuit; but the contention is that by disjiensing with 
one part, namely, the liiik and the two rivets, and by casting tbe sheave-block 
and gearing in one pièce, there is a commercial saving which entitles the com- 
jilainants' invention to favorable considération. Under thèse circumstances 
the law seems to be well settled that, if the inventor "achieve merely a speed- 
ier or cheaper mode of opération in the means, only tliose changes in the 
détails of the art or instrument which are essontial to its opération in the 
speedier or cheaper mode are of the substance of bis invention." (1 Robin- 
son, § 310.) In other words, when an invention is merel.v an improvement 
on a known machine b.v a mère change of form or combination of parts, the 
Inventor Is only entitled to the siieeiflc form of device which lie produces, and 
he cannot invoke the doctrine of équivalents to sujipress other improvoments 
which are not colorable invasions of bis own. .Morlev Sewing ?ilacbine Co. v. 
Lancastcr (C. 0.) 23 Fed. 345; s. c. on appeal, 129 U. S. 2C3, 274, 9 Sup. Ct. 
299, 82 L. Ed. 715. 

In Ry. Co. v. Sayles, 97 U. S. 5,54, 550. 24 h. Ed. ] 0.5.^, the court say : "But 
If tbe advance toward the thing desired is graduai and proceeds stop by step, 
so that nn one can claim the complète wbole, tben each is entitlod onl,v to the 
spécifie form of device which he produces, and every other inventor is en- 
titled to bis own spécifie form, so long as it differs from tbnse of bis corn- 
petitors and does not inciude theirs." See, also, Knapp v. JJorss, 150 U. S, 
148 P.— 15 
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221. 230, 14 Sup. et. 81, 37 L. Ed. 1059 ; Miller v. Eagle, 151 U. S. 20T. 14 Sup. 
Ot. 310, 38 L. Ed. 121 ; Avery v. Case Plow Works (C. 0.) 139 Fed. 880, 886. 

Construed In the liglit of thèse authorities, the complainants' flrst claim must 
necessarlly be narrow, and cannot be broadened by the use of gênerai language 
such aa the Inventor employs at the end of his spécifications, "More or less 
variation in the form, arrangement and construction above described is pos- 
sible, and I désire therefore, not to llmit my invention by the above description 
of the preferred form in which It has been embodied." 

It is diiHcult to see how the flrst claim can be substantially broadened with- 
out invading the prior art. 

This briiigs us to the question of infringement. The défendant employed ail 
of the old éléments precisel.y as Ferris did, except only that he discarded the 
gear-segmeut and teeth, and had cast upon the lower end of the sheave-bloek 
what he calls "descending arms," and imparted oscillating motion to the 
clampiug device by means of a pin and slol; arrangement in such descending 
arms. If the invention of Ferris were what is known as a "pioneer," it would 
be questionable whether the device of the défendant were not a mechanlcal 
équivalent ; but as we bave seen, Ferris, being merely a détail improver, is 
entitled only to the doctrine of équivalents so far as colorable évasions of his 
invention are coneerned. The défendant ajpears to hâve embodied substan- 
tially the Slot and pin device of Green, No. 406,579, At ail events, the means 
employed are so différent f rom the mechanism of E'erris, that the court is 
constralned to find that no infringement has been shown of the complainants' 
device, and for this reason the blU must be dismissed. 



WOLD V. THAYEE & CHANDLEE. 227 

WOLD T. THAYEE & CHANDLER et al. 

(Circuit Court of Appeals, Seventh Circuit October 2, 1906.) 

No. 1,245. 

1. Patents— Anticipation— Air-Bbush. 

A patent for an air-brush used for making pictures, In whlch by a 
combination deviee llquid colors are atomlzed and thrown upon a paper 
or eanvas by a jet of compressed air, was not anticipated by oil burners 
havlng concentric oil and steam nozzles; Invention being required at 
least to adapt tlie principle to use in the différent art 

2. SAMB— VALIDITY— ESTOPPEL BY ASSIGNMENT. 

A patentée who bas asslgned bis patent is estopped to deny Its valldlty. 
[Ed. Note. — For cases in point, see Cent Dig. vol. 38, Patents, § 183.] 

3. Same— Opebativeness of Devj ce— Imperfections in Dbawings. 

The drawings of a patent are not required to be working plans, but are 
merely illustrative, to be read in connection with the spécification and 
claims, and a patented deviee will not be held inoperative merely because 
of imperfections in the drawings in respect to the dimensions or rela- 
tive position of parts of the mechanism. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 38, Patents, §§ 140, 
170, 171 i/i.] 

4. Same— Invbingement— Aib-Bbush. 

The Burdick patent. No. 474,158, for an air-brush and the Wold 
patent, No. 555,609, for Improvements thereon, licld not anticipated, valid, 
and Infringed. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois, 
For opinion below, see 142 Fed. 776. 

Patent No. 474,158, for an air-brush, was issued on May 3, 1892, to appellee 
Burdick, and he gave an exclusive license to appelle«s Thayer & Chandler, 
veho since 1893 bave been making and selling air-brushes. Appellant Wold 
from 1893 to 1903 had charge of manufacturing air-brushes for Thayer & 
Chandler. While so employed Wold made some improvements in the Burdick 
air-brush, for which patent No. 555,669, March 3, 1896, was issued to him, and 
was by him assigned to Thayer & Chandler. Since leaving Thayer & Chand- 
ler's employment, Wold bas set up a business in air-brushes ; and the court be- 
low found that he was Infringing certain claims of each patent 

Burdick patent: 

"1. The combination. In air-brushes, of an open réceptacle for ink or paint 
conieal at one end and pcrforated for delivery of the said ink or paint, a 
valve to close the said perforation and adapted to be operated by hand, a cap 
covering the conieal end of the body and forming an air-space between and 
perforated in line of said delivery, and means for Connecting the said air- 
space with a source of supply for compressed air, substantially as described. 

"2. The combination, in air-brushes, of a réceptacle for ink or paint, perfo- 
rated for delivery thereof, and open to atmospheric pressure from the rear, a 
finger-valve for the said perforation, and a suction-nozzle forward of the per- 
foration, substantially as described. 

"8. The combination, in air-brushes, of a paint-receptacle perforated for de- 
livery, a valve for the perforation, a suction-nozzle forward of the delivery, a 
connection between the nozzle and compressed-air source, a valve for the said 
connection, and a finger-lever hung for two movements, substantially as de- 
scribed, whereby the operator's finger niay make one movement to control the 
alr-supply and another movement to control the paint-delivery. 

"9. The combination, in air-brushes, of a réceptacle for paint havlng a de- 
llvery-aperture, a suction-nozzle in front thereof, an air-tube Connecting with 
the nozzle, valves for the delivery-aperture and air-tube, and an operatlng- 
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lever fltted to play botli longltudinally and transversely to the body and con- 
nected with the valves, substantially as described." 

Wold patent : 

"6. In an air-briish, the combination witb a noedlp. of a tube snrrounding 
the same, an annulai' openins for the paint heing fornied between the needle 
and the tube, a second tube surroundhig the flrst, an annular opening for the 
air being formed between tbe two tubes, the end of said flrst-mentioned tube 
being extended beyond the end of the second-mentioned tube whereby the an- 
nular opening for the paint occupies a position in advance of tbe annular open- 
ing for the air ; substantially as described. 

"8. In an air-brush, tho combination with a needle, o( a tube surroundlng 
the needle, means for adjusting the needle to cause the same to proJect froni 
the tip a greater or less distance, and a cap extending beyond the extrême ad- 
justable position of the needle to prevent the point of the needle from coming 
In contact with the surface to be painted; substantially as described." 

Tlie contentions are that the Burdick patent is void because the deviee is in- 
operative, that both patents are void because they were anticipated and were 
wanting in invention, and that neither pateut was infringed. 

The record exhibits the following prior patents: 248,579, Ourtis; 23G.852, 
Peeler; 285,325, Walkup ; 208,138, Walkup ; 310.754, Walkup; 311,631, Arm- 
strong; 324,005, Burrell ; 345,659. Reichardt : 402.898, Burdick; 426,040, Moore; 
434,105, Burdick; 474,157, Burdick; 488,046, Avery ; 528,680, Overman & 
Woolston. 

Samuel W. Banning and Thomas A. Banning- (Ephraim Banning 
and Walker Banning, on the brief), for appellant. 
Dwight B. Cheever, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Jndge, after stating the facts, delivered the opinion 
of the court. 

Burdick was not the first to devise an instrument for blowing pig- 
ment upon paper or canvas. In 1881 Curtis made one substantially 
like the atomizer used for médicinal purposes, with the nozzles for 
liquid and for air exterior and nearly at right angles to each other. 
Armstrong in 1885 by an air-nozzle blew paint or ink from the point 
of a pen, which could be spread to increase the flow. Burdick him- 
self (Nos. 402,898, 434,105 and 474,157) made endeavors along thèse 
same lines, but neither form bas proved successful. Peeler and Walk- 
up tried a needle reciprocating continuously through a paint réceptacle 
so as to feed at each stroke a little paint in front of an air-jet. Walk- 
up's final deviee of this kind (No. 310,754) met with some success; 
but the Burdick brush of the patent in suit seems to bave supplanted 
it completely. 

Burdick was the first to make an air-brush on the plan of concentric 
nozzles ; and the primary character of bis invention is not to be de- 
stroyed by références to patents for oil-burners (Burrell and Moore) 
in which an oil-nozzle and a steam -nozzle are concentric. Of course, 
the oil-burners cannot be used in painting pictures. And, if the arts 
are analogous enough to charge Burdick with notice of the concentric 
nozzles in oil-burners, nevertheless it required invention to adapt them 
to co-operate with other éléments, not présent in the oil-burners, so as 
to produce Burdick's unquestionably new combination. 

The claim that the brush of the Burdick patent is inoperative is 
founded upon the contentions, first, that the patent must be held to be 
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limited to a structure in which the air-nozzle is forward of tlie paint- 
nozzle ; and, second, that no brush of this type can be operative unless 
the nozzles, in cross-section, are exactly in the same plane. 

Nothins; in the prior art compels the Hmitation. So the question is 
whether Burdick unnecessarily restricted his claims. Whatever may 
be said of the other claims. we think the first is not obnoxious to the 
objection. In that the nozzles are described as "a réceptacle for paint 
conical at one end and perforated for the delivery of the paint" and 
"a cap covering the conical end of the body and forminj^ an air-space 
betvveen and perforated in line of the said delivery." Nothing is found 
in the spécification that prescribes the absolute or the relative sizes of 
the orifices; and, of course, the drawings are merely illustrative, not 
working, plans. If the orifices are of the same size, the air-discharge 
is in front of the paint-discharge. But it is évident that the orifice 
in the air-cap could be eut so that the discharges would be in the same 
plane. 

The second contention is based on appellant's testimony. But his 
theory is upset by the exhibits and by his own acts in connection vvith 
the patent he procured. The air-brush is a small implement, and in 
determining the relative positions of the nozzles microscopes and mi- 
crometers are used. Thayer & Chandler were merchants of artists' 
supplies, and they employed appellant as an expert in the art to make 
air-brushes for them under the Burdick patent, which they had pur- 
chased. The brushes that were put out under the Burdick patent 
were very successful. In manufacturing them appellant discovered 
that, if the orifice in the exterior air-cap was eut back to a point where 
the paint-discharge was in front of the air-discharge, the brush would 
work better. He obtained a patent covering that arrangement. By 
his manufacture under the Burdick patent and by the assignment of 
his own patent, appellant put himself in a position where he should 
not be heard to deny the operativeness of the Burdick brush or an 
interprétation of the Burdick patent which includes ail relative posi- 
tions of the nozzles from any distance of the air-nozzle in front of the 
paint-nozzle back to a point where they are in the same plane. And, 
being the assigner, he cannot be permitted to assail the validitv of his 
own patent. Siemens-Halske Electric Co. v. Duncan (C. C. À.) 142 
Fed. 157. 

Outside of colorable changes, such as reversing movable parts, the 
daim of noninfringement rests on appellant's insistence that in his 
brushes the nozzles are always in exactly the same plane, and that this 
construction is not within either patent. If appellant was uniformJy 
successful in carrying out his declared method, he woidd infringe only 
the first claim of the Burdick patent. But the exhibits seem sufficient- 
ly to prove that sometimes he fails. Thereby he infringes, accord- 
ing to the direction of his miss, either the other claims of the Burdick 
patent or the claims of his own. 

The decree is affirmed. 
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FIELDING et al. t. CROUSE-HINDS ELECTRIC CO. 

(Circuit Court, S. D. New Yorlî. July 5, 1906.) 

Patents—Infringement— Réceptacle roB Incandescent Lamps. 

ïhe Fielding patent, No. 714,290, for improvements In réceptacles for 
Incandescent lamps covers a combination of old with two new éléments, 
and, while it must be conceded patentable Invention, taking Into con- 
sidération the immédiate acceptance of the device by the public, It must 
be strietly construed and limited to the précise combination shown in 
View of the prior art. As so construed and limited, Jwld uot infringed. 

In Equity. On final hearingf. 

William M. Stockbridge and Hubert Howson, for complainants 
Arthur E. Parsons and William A. Redding, for défendant. 

HAZEL, District Judge. The invention relates to improvements 
in réceptacles for incandescent lamps, plugs, and other similar elec- 
trical apparatus. The letters patent, No. 714,290, which the défendant 
corporation is alleged to hâve infringed, were issued to Philip H. 
Fielding on the 35th day of November, 1902. The défendant H. T. 
Paiste Company is licensee under said patent. A patent for an elec- 
trical réceptacle had previously been issued to the patentée on October 
23, 1900, and the patent in suit is alleged to be an improvement there- 
on. The defendant's alleged infringing devices consist of a so-called 
electrical réceptacle and an electrical rosette. The former comprises 
stationary lamp socket parts to support the lamp and supply to it 
the electric current, while the latter is a device from which a flex- 
ible cord containing two circuit wires leads to a socket having at- 
tached a hanging lamp. The invention in suit is concededly adapt- 
able to both forms of apparatus. Each is capable of attachment to a 
wiring molding, and, as the patent in terms mentions réceptacles or 
similar electrical devices, it is immaterial that neither the spécifica- 
tion nor the claims particularize the contour or function of what is 
technically known as a "rosette." The patentée, acknowledging as 
old certain features embodied in his combination, substantially states 
in his spécification that in his earlier patent he claimed and described 
a réceptacle consisting generally of an inner part of porcelain to which 
the contact devices are attached, and an outer part (also of porcelain) 
which opérâtes as a shield and completely incloses the inner part. In 
speaking of the advantages of the earlier patent, he says : 

"The conductors are connected with it without cutting and spliclng them, 
as was before necessary ; the opération consisting simply in removing a por- 
tion of the insulation and looping the wire behind the binding-screw. To 
adapt thi.s device for a wiring-molding, with which it was to be most common- 
ly used, the inner part carrying the contacts was made of the same or less 
width as the space betweeu the grooves for the conductors in the molding, 
and tl''«e binding screws, one on each side, were located imiucdiately above or 
opposite the grooves, so that the conductor would simply hâve to be lifted 
from the groove and brought into engagement witli the binding-screw." 

The prior device, howcver, was not wholly free from objectionable 
f.onstruction. The open space between the binding-screws and wooden 
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molding endangered the latter to fire from the sparking of the electricity 
at that point. In this admitted state of the art the patentée claims to 
hâve improved and overcome the objectionable features of the earlier 
construction. Upon this point the patent in suit states : 

"In my improved réceptacle I liave therefore ]3rovided a construction where- 
by the continuons wire can be looped, as betore, tiirougii the réceptacle, and 
yet bave tbe space bet\\-een the binding-screws and the face of the molding 
closed by a shield of porcelain or other insulating material of wbich the. 
réceptacle is made." 

To fully comprehend the chief différences between the Fielding 
patents it will be helpful to further briefly state the asserted advan- 
tages of the prior structure: First, ail the metallic parts were in- 
closed by a porcelain cover, and the danger of fire or shock was 
thereby claimed to be avoided ; and, second, the parts of the réceptacle 
were shaped to utilize a channel formed in the cover which closely 
fitted the base pièce of the inner portion directly over each groove 
in the rriolding. Contact between the conductors and the binding- 
screw, which was adjusted laterally from the socket, was made by 
raising or deflecting the conductors over the grooves in the molding 
and clamping them to the binding-screw. Thus direct attachment of 
the main conductors to the réceptacle was enabled, and the branch 
wire connection, which was necessary in the prior art to make the 
electrical contact, was obviated. Notwithstanding the improvements 
claimed the small spaces between the binding-screws and the wiring- 
molding at the point of electrical contact were left unprotected by 
insulating material, and therefore danger existed of ignition by elec- 
tric sparks. To overcome this difficulty, and provide a method of 
insulating the unprotected spaces referred to, the patentée widened 
the inner part of the porcelain réceptacle on both sides of its base 
between the binding devices and the face of the molding and closed 
the unprotected passages or channels, leaving in place thereof two 
openings which merely afiford space or passageway for the electrical 
conductors. The conductor is lifted from the groove to the binding- 
screw, where it is looped over the ends of the shîelding lip, which, 
as already observed, projects laterally from the base. The openings 
in the bottom of the réceptacle, at the extremities of the lips, take 
the form of grooves and hold the conductor, which, after being 
clamped by the binding device, is led through the opening in the 
other end of the réceptacle. 

Having sufficiently described the invention in suit and pointed out 
the différences in the Fielding patents, the claims in controversy may 
be considered. The patent bas seven claims; the first, second, third, 
and fifth being involved. As typical thereof it seems necessary to 
set forth in full only the third: 

"(3) The combination of a wiring-molding and an eleetric appliance adapted 
to be applied thereto, the latter consisting of an inner and an onter part, the 
inner part being adapted to be plaeed between the grooves of the molding 
and provided with latéral lips extending over said grooves, binding devices 
carried by said inner part above the lips and an opening at each end of a 
lip to admit the wire in the groove to the appliance." 
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Claim 1 broadly provides for a continuous closed passage from one 
opening to another. The second claim states that the isolating shields 
or lips are interposed between the opening devices and the face of 
the molding. The essential élément of the fifth claim specifically ré- 
sides in the Connecting openings or passages in the edges of the bot- 
tom face of the réceptacle which lead through the interior of the ap- 
paratus and form a continuous passage for the electrical conductor. 
In short, the claims, as counsel for complainant concèdes, are for a 
combination of old éléments including essentially as new éléments 
the shields or latéral lips on the base of the réceptacle, together with 
the inclosing cover which has openings or passways in the form of 
grooves, as specifically mentioned in claim 3. Accordingly our atten- 
tion may be directed to thèse additional features or new éléments, 
not forgetting, however, that the claims are for spécifie combinations 
to produce a new and useful resuit. 

The principal questions for décision are whether in view of the 
prior art the claims disclose a patentable invention, and, if so, are 
they sufficiently broad in scope to merit the application of the doc- 
trine of équivalents? This suit is brought upon the later patent; in- 
fringement of the earlier not being claimed. Any separate features, 
therefore, which were embodied in Fielding's earlier patent, though 
also found in defendant's structure, cannot be considered to establish 
infringement except as found in combination with the new éléments 
disclosed in the later invention. Such separate features are now old, 
and, as to them, standing alone, the patent in suit lacks novelty. The 
patent must be limited to the spécifie combination described. Under- 
wood v. Gerber, 149 U. S. 224, 13 Sup. Ct. 854, 37 L. Ed. 710; Doig 
V, Morgan Machine Co., 122 Fed. 460, 59 C. C. A. 616. 

Upon the question of novelty of the invention the defendant's ex- 
pert witness specially places stress upon the prior patent to Fielding, 
No. 660,154, patent No. 489,682, to Metzger, the Edison réceptacle, 
Prior réceptacle No. 9,171, patent No. 369,889 to Stoddard, No. 315,- 
673 to Smith, No. 646,008 to Pfatischer, and the German patent, No. 
60,924, to Schwarziose ; and défendant insists that the patent in suit is a 
mère aggregation of the éléments of prior patents. That the improve- 
ment resulted in a more ornamental, convenient, or perfect réceptacle 
than before known is not disputed, but this fact is not enough if it lacks 
patentable novelty. 

The question whether the shielding lips of the patent are within 
the field of patentable invention, or whether their usefulness was per- 
fectly obvions to persons skilled in the art, is thought somewhat doubt- 
ful. On this point the testimony of the expert witnesses for com- 
plainants and défendant is widely discrepant. The mère addition of 
latéral lips extending over the grooves and the remodeling of the 
channels of Fielding's prior device to afford protection from elec- 
tric sparks, and then leading the conductors continuously through the 
interior pf the réceptacle, were, perhaps, slight advances in the art. 
The testimony indicates that the improvements, though narrow, were 
quickly appreciated by the public, and therefore any doubt which may 
exist regarding patentability of the claims embodying the latéral ex- 
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tension of the base may fairly be resolved in favor of the patent. 
Thomson-Houston Elec. Co. v. Ohio Brass Co. (C. C.) 130 Fed. 
545 ; Krementz v. S. Cottle Co., 148 U. S. 556, 13 Sup. Ct. 719, 37 L. 
Ed. 558. But the prier state of tlie art constrains me to limit the 
claims to the précise construction shown. The proofs are that the 
base, cover, means for attaching the molding, the latéral arrange- 
ment of the binding screws to enable hitching the bared conductors 
thereto, in combination and separately considered, were famihar to 
the art, and, indeed, were disclosed in the prior Fielding patent. _ In 
the patent to Stoddard is sliovvn a rosette having contact connections 
similar to those used by the défendant : that is, the contacts between 
the bared wires and the fastening screws are made on the top of the 
base, which extends entirely across the molding. The conductors run 
through grooves in the réceptacle onto the molding, and a closed pas- 
sage is formed between the upper and base portions of the récep- 
tacle ; the binding screw being located in the passages. Manifestly, 
therefore, it was not original with the patentée to construct closed 
passages in the interior of an electrical device of the character des- 
cribed in the spécification, by means of which the conductors could 
be continuously led through the interior thereof. True, the open- 
ings in the Stoddard structure are not at the bottom face of the ré- 
ceptacle as in that of complainant, and the wires are partially ex- 
posed, but thèse features are not such substantial différences as to 
warrant broadening the claims to include the defendant's rosette. 

A prépondérance of the évidence would seem to support the view 
that the patent in suit is an improvement on the earlier Fielding de- 
vice only in the two éléments pointed out, viz., the latéral lips and the 
closed passages in the interior of the réceptacle; the latter élément 
being similar to that shown by the patents to Stoddard, Pfatischer, and 
Smith, and obviously attaininc: the same resuit. Accordingly the 
claims must be strictlj' construed. 

This brings me to a considération of the question whether the de- 
fendant's structure infringes the combination which includes as an 
élément the shieîd of porcelain or latéral lips, e, e. In the defend- 
ant's structure the wires are not attached laterally to the binding- 
screw, which is an important feature of the patent in suit, but extend 
over the sides of the base and rest in a small narrow groove along 
the surface to the contact point. In other words, the conductors are 
carried over the top of the base or insulating block and fastened to 
the plates a short distance from the ends, and thence they pass down 
the jotted or notched ends, through the réceptacle, to the molding. 
In view of a strict construction of the claims embodying this feature. 
it is not thought that the sides of the base of defendant's structure 
along which the conductors extend are the équivalent of the projecting 
1ms of the patent in suit. The exliibit structures of Metzger and 
Schwarzlose which disclose a socket arrangement are similar to the 
Fiolding patent in stiit, and evidently suggest the latéral projection 
ïor insulating the wires at the point of contact. Though the exten- 
sion described in the Metzger spécification refers to an élévation in 
the center of the base, the latéral extension is produced by making 
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the central extension smaller than the base, and hence the same resuit 
is attained as claimed in the device in suit. The Metzger and Schwarz- 
iose patents, and those to Smith and Pfatischer, thou'gh of prior dates 
and relating to the art under considération, vvere not set up in the 
answer of the défendant, and can only be considered to Hmit the 
daims in suit. Jones v. Cyphers, et al. (C. C.) 115 Fed. 324; Water- 
man v. Shipman, 55 Fed. 983, 5 C. C. A. 371. 

For the foregoing reasons I am of the opinion that the claims must 
be limited to the spécifie combinations described, and that the défend- 
ant has not appropriated the complainant's structure. 

The bill is dismissed, with costs. 



ARNOLD îiIONOI'IIASE ELECÏEIC CO. v. WAGNER ELECTRIC MFG. 

CO. et al. 

(Circuit Court, S. D. New York. September 19, 1006.) 

Patents— Suit for Infbingement — Titlb of Complainant. 

A contract between a patentée and complainant's assignors construed 
In the light of the oorrespondence between the parties, and lield not to 
operate as an assigiunent of the légal tltle to patents, because of condi- 
tions therein whuli were procèdent to the beeoniing absolute of the as- 
signment, and which were nelther pertormed by the assignée uor waived, 
so that complainant was wUhout title to sni)port a suit for infringement 
agaiust subséquent lieensees of the patentée. 

In Equity. 

Charles E. Hughes and Harold Binney, for complainant. 
Lawrence E. Sexton (Albert C. Fowler, of counsei), for défendants 
Wagner Co. and H. A. Wagner, 

HAZEL, District Judge. This is a suit in equity to recover for the 
infringement of United States letters patent. Nos. 543,836, dated 
August 6, 1895, and 562,365, dated June 23, 1896, issued to Engelbert 
Arnold, inventor, of Zurich, Switzerland, for single phase alternating 
'Current motors. The complainant claims title to the inventions by as- 
signment from the patentée dated January 2, 1896. The défendants 
challenging complainant's title assert the rights of the défendant Wag- 
ner Electric Manufacturing Company, as exclusive licensee, under li- 
cense dated December 2, 1898, from the same source. The défendant 
Herbert A. Wagner, formerly an officer and director in the défendant 
company, is charged with instigating the infringement, in that, with 
notice of complainant's prior rights, he assisted the Wagner Company 
to acqtùre the inventions in suit. 

Two questions are involved hère : First, was the unrecorded assign- 
ment of the patents from Arnold to J. Paul Gaylord and Lewis R. 
Schultz (complainant's assignors) valid in law against ail persons ex- 
cept purchasers in good faith for value without notice of complainant's 
rights; and, second, assuming the légal title of the patents in com- 
plainant, was such title void under section 4898, Rev. St. U. S. [U. S. 
Comp. St. 1901, p. 3387], as against the Wagner Company, an exclusive 
licensee ? 
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According to the statute an assignment of a patent is void as against 
any subséquent purchaser or mortgagee without notice, unless it is re- 
corded within three months from its date. Considérable discussion was 
had at the hearing as to whether the word "purchaser," used in the re- 
cording act, includes an assignée or licensee, having such rights as \vere 
granted by the patentée to tlie défendant company. But, in the view 
taken by the court of the assignments in question, it is not deemcd neces- 
sary to pass upon this point. A décision upon the issue of complain- 
ant's légal title is thought to dépend upon the construction of the agree- 
ments aided by tlie intendment of the parties as shown by the proofs. 
The correspondence passing between Prof. Arnold and complainant's 
predecessors must be read and considercd. In fact, each step of the 
entire transaction must be carefully weighed to the end that the con- 
troversy terminate in accordance with équitable principles. Care must 
be had that the conséquences which follow the application of the ex- 
traordinary rights of a court of equity are not inflicted on the wrong 
party in interest. The proofs warrant the view, I think, that, because 
of the default by complainant's predecessors in complying with the 
conditions of the contract, the patentée had such an interest in the 
subject-matter of the controversy as to merit serious considération of 
bis asserted right to convey the patents to other persons. 

There is considérable indefiniteness in the Arnold-Gaylord-Schultz 
transaction. For instance, the provisions of the assignment in relation 
to the payment of the "full amount aiready agreed upon" is not en- 
tirely free from ambiguity. What is the fair construction of the agree- 
ment? Did Prof. Arnold by the assignment completely and uncon- 
ditionally divest himself of his American rights in the patents there- 
in described ? The problem presented is not free from difficulty. To 
coniprehensively understand the relations of the parties to the agree- 
ment, and what they actually intended, it is necessary to state in sub- 
stance portions of the option agreement and the assignment. In the 
first agreement, dated January 2, 1894, between Arnold and the Penn- 
sj'lvania Electric Enp;ineering Company, which concededly was an op- 
tion to purchase the Arnold patents, it was agreed that in considération 
of the assignment $4.000 in cash would be paid, and that a company 
would be formed and $20,00 of its capital stock issued to the patentée. 
The option remained in force for one year, and the sale of the patents 
not being consummated thereunder, the same was extended in writing 
until January 2, 189(5. Thereupon another agreement (tlie as^'-^n- 
ment in question) was entered into between patentée and Cm ird 
and Schultz, who were suhstituted in place of the Pennsylvania Electric 
Engineering Company, and subsequently assigned to the complainant. 
In the latter assignment, which was not recorded until after the grant 
of the license by Arnold to the défendant company, the tenus and 
conditions of the option agreement were "renewed, * * * except 
only as modified or aitered by the provisions of this agreement and the 
attached addition and amendment hereto." The language quoted is 
contained in the first and sixth pargraphs of the assignment, thus clear- 
ly indicating, I think. that it was not intended to substitute the later 
agreement for the earlier, but nierely to modify the same in certain 
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particulars. By the second clause, in considération of tlie paymeiit of 
$800, is transferred or assigned the Arnold United States patents and 
improvements, together with ail applications for patents relating to 
alternating current motors, but at the end of the paragraph are thèse 
words : 

"Provided, however, tliat saitl nssigninont sliall not take effect as an abso- 
lute assignnient of said patents and application iintil the full amount alreaOy 
agreed upon sliall hâve been paid to the pavty of the first part by the parties 
of the seconci part." 

This language would seem to modify and restrict the otherwise un- 
conditional grant of the patents. By the third provision it is agreed 
that the patentée will deliver to the parties of the second part a com- 
plète 60-cycle motor, and will supply necessary working drawings to 
enable the assignées to manufacture any of the motors covered by the 
patents ; that upon receiving the 60-cycle motor, and within six months 
thereafter, tests were to be made and completed by the parties of the 
second part, to ascertain whether such motor was suitable for commer- 
cial uses, and, if the same was found impracticable, then the assignées 
were to advise the patentée, pointing out the defects. It was plainly 
agreed that before the expiration of the six-months period Gaylord 
and Schultz would either accept said motor and pay iirnold the sum 
of $1,200, or notify him of the inefficiency of the motor from a com- 
mercial standpoint, giving a complété explanation thereof. It was 
further provided that, if the motor should prove practicable or efficient 
for commercial purposes, then the parties of the second part were to 
immediately organize a company with a capital stock of not less than 
$200,000 or more than $500,000, and deliver to the patentée one-tenth of 
the same. The title to the motor was to pass by assignment from Arnold 
to the parties of the second part, including the right of application for 
obtaining patents thereon in the United States, upon receiving the sum 
of money mentioned in paragraph 3. The fifth provision reads as fol- 
lows : 

"The parties of the second part agrée that if, after acceptance of said GO- 
cycle motor, they do not proceed with the formation of said corporation 
or Company and successfully develop said inventions to commercial advantage 
within 12 months from the acceptance of said GO-cyole motor, then, at the 
option of the party of the first part, this agreement shall cease and détermine, 
and sràd patents, and ail ri^hts and interest tlierein, shall revert and be 
rea«si.irned to the party of the first part, his heirs, exeeutors, administrators, 
and assigns." 

Complainant claims that, the phraseology of provision 2 being in 
form an absolute assignment, the condition in relation to the payment 
of $1,200 on delivery of the 60-cycle motor was a condition subséquent, 
the payment of which was enforceable in an action at law. The sugges- 
tion is unimportant, and need not be considered ; it appearing by the 
évidence that the amotmt was actually paid by the parties bound. Such 
nayment under the contract was for the motor, and not as a substitute 
for the considération of the assignment. It is insisted, however, by 
complainant, as I understand the argument and brief submitted, that 
the provisions of clause 5, whereby it was agreed that, in case a com- 



ABNOLD MONOPHASE E. CO. V. WAGNEK E. MFG. CO. 237 

pany or corporation was net formed within the limited period, the 
agreement at Prof. Arnold's élection should cease and détermine, and 
the patent riglits revert and be reassigned to him, was voluntarily 
waived ; further, that the acceptance of the motor was a condition pré- 
cèdent to the payment of said $1,200 by the parties of the second part; 
that such payment was niade without "acceptance" of the motor, and 
accordingly the period Hmited by the assignmcnt for the organization 
of a company or corporation was suspended and remained in indefinite 
abeyance ; that the original amount agreed to be paid under the option 
agreement, namely, the sum of $4,000, was also either waived, or, in the 
alternative, the provision by which Gaylord and Schultz were required 
to pay the sum of $1,200 upon their acceptance of the motor was sub- 
stituted therefor. 

From a careful examination of the record I conclude that there is 
neither justice nor logic in thèse propositions or claims. Messrs. 
Gaylord and Schultz were bound to accept the motor within six 
months from its delivery to them, or to reiectit, unless such period 
was extended or waived by the patentée. The motor was delivered at 
Philadelphia on April 16, 1896, and the six-months period expired on 
October 16, 1896. True, the time within which the agreement should 
bave been performed was not definitely stated, and, indeed, there is 
sonie inconsistency expressed in the assignment in relation thereto, yet 
the reasonable import of the language employed, considering the agree- 
ment in its entirety, would seem to hâve given complainant's prede- 
cessors 13 months after acceptance of the motor to form a company 
and to complète the arrangement by transferring the stipulated portion 
of the capital stock. Furthermore, the assignment was accompanied 
by a condition précèdent — that the assignées "proceed with the for- 
mation of said corporation or company and successfully develop said 
inventions to commercial advantage within 12 months from the accept- 
ance of said 60-cycle motor." 

The contention, as already intimated, that the motor was néver ac- 
cepted, is specious. There can be no unfa'^homable meanin? of the 
term "accepted" in connection with the motor in question, which, as 
the évidence shows, was commercially satisfactory and in fact was paid 
for and its possession retained by complainant's predecessors. In a 
letter to Prof. Arnold, under date of November 16, 1896, Mr. Gaylord, 
after stating in effect that satisfactory tests of +he motor had been made, 
and that it was not thought expédiant by his assrci?tes to then under- 
take the organization of a corporation, proposed depositing the $1,200 
mentioned in the assignment with a firm of bankers ; such payment 
and deposit, however, not to be construed as an acceptance of the 
motor, upon which subject he writes that he will express himself later 
before the extended time expires. Prof. Arnold replied as follows: 

"As the time at which you must décide definitely whether you will pay 
the sum of !^1,200 and fulfill the contract expires on the Ist of January, 1897, 
I déclare myself satisfied with your proposition under the foUowing condi- 
tions : (1) You deposit with the banking house of E. Koelle, in Karlsruhe, 
in Baden, the sum of $1.200, with the condition that this suui must be paid 
to me on July 1, 1897, at the hatest. If, however, before the Ist of July, 1897, 
you make a written déclaration that 1 get back the free right of disposai 
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of ail the patents mentioned in our agreements of January 2, 1894, and 
February 27, 1896, and tliat yon waive ail further claims, tlien the deposit 
of $1,200 shall be paid back to you. (2) Thèse $1,200 take the place of the 
$1,200 mentioned in section 3 of the agreement of l'ebruary 27, 1890. In ail 
other respects the entire agreement and also section 3 remains in force." 

To this letter complainant's predecessors made no replv. On Janu- 
ary 38, 1897, Prof. Arnold wrote : 

"As I hâve been without a reply to my last letter iwitil now, I request you 
to let me know at once whether you will décide upon the building of the 
motor and the incorporation of a company or not. In the latter case I would 
décide to turn my patents to account in another direction." 

On February 12, 1897, Mr. Schultz replied as follows: 

"Acknowledgiug your letter of January, would say we are now engaged 
in making arrangements to build a number of motors. and will write you 
very soou in détail an answer to your letter, which I think will be satisfactory 
to you." 

In the letter of May 7, 1897, to Prof. Arnold by J. Paul Gaylord, 
the writer states that he has contracted with the Electro-Dynamic 
Company for the manufacture of 20 expérimental motors. No référ- 
ence, however, is made to the incorporation of a company or the 
payment of the $1,200. On April 15, 1897, a communication was ad- 
dressed to Prof. Arnold, stating in effect that 5,000 marks had been 
remitted to Messrs. G. Muller & Sons, to be paid to the patentée on 
July 1, 1897— 

"If, after test by sale of 20 of your motors on the market hère (as recently 
proposed by us and consented to by you), their commercial value shall war- 
rant the formation of the company. which we are most anxious to organize 
for their manufacture and sale. We send the M5,000, as we previously said, 
as an évidence of our good intentions. As stated in our letter, the above 
payment is not to be considered as a jiresent aeceptance of the motor, upon 
which we will express ourselves on or before the extended time expires, after 
above test." 

To this communication Prof. Arnold replied on July 30, 1897, that 
he was "willing to extend the option on the patents stated in the agree- 
ments of January 2, 1894, and January 2, 1896, under the conditions 
named in said agreements, to January 31, 1898." Thus it appears 
that the performance of an important covenant contained in the assign- 
ment was extended by the patentée until January 31, 1898. The let- 
ters of Prof. Arnold seem to strictly adhère to the performance of the 
covenant which bound the assignées to develop the motor, organize 
a company, and issue to him the capital stock agreed upon. If the 
letter of November 16, 1896, to Arnold, and his télégraphie reply ex- 
pressing satisfaction with the. proposed modified conditions, alOne 
were to be considered to ascertain the intent of the parties, perhaps 
complainant's contention that Arnold had waived the covenant re- 
lating to the aeceptance of the motor and to the formation of the com- 
pany, might be persuasive. It will be observed, however, that the let- 
ters of Prof. Arnold lay stress upon a strict compliance with such 
covenants. There is some indefiniteness in the correspondence, but 
the intention gathered from the instruments and subséquent communi- 
cations from which I hâve quoted, certainly preclude the claim that 
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the pertinent conditions of the agreement, to which référence îs herein 
made, hâve been waived or abandoned. 

The point is urged that the title conveyed was absolute, notwith- 
standing it may hâve been subject to reassignment for nonperformance 
■of certain conditions. The authorities cited (D. M. Sechler Carriage 
Co. V. Deere & Mansur Co., 113 Fed. 285, 51 C. C. A. 242, and Boesch 
V. Graff, 133 U. S. 697, 10 Sup. Ct. 378, 33 L. Ed. 787) to uphold 
this contention are not in point ; they being the resuit of equities aris- 
ing from a différent state of facts. 

Nor was the payment of the sum of $4,000 waived by the patentée, 
as contended by complainant. Such sum was part of the considération 
for the assignment. It is true that in the correspondence passing be- 
tween the parties this sum is nowhere mentioned, and Prof. Arnold 
testified that he did not know vvhether the sum of $1,200 was sub- 
stituted therefor or whether it was in payment of the motor. In the 
letter dated November 30, 1896, Prof. Arnold states in substance that 
the amount which the assignées propose to pay in their letter of 
November 16, 1896 — i. e., $1,200 — is to take the place of the amount 
mentioned in paragraph 3 of the agreement. However, the signifi- 
cance of the proviso contained in clause 2 of the assignment, read in 
■connection with the first and sixth provisions, cannot be ignored, and 
leaves little room for doubt that in this respect the terms of the option 
were left unaltered. 

The proofs show that the conditions imposed bv the agreement. and 
to which référence bas been made, were not performed by complain- 
ant's predecessors, and the complainant cannot equitably enforce the 
rights granted by that agreement. As no subsisting title to the Arnold 
patents in controversy was acquired by complainant's predecessors, 
the ritle to the same remained in Arnold, and after their default he 
ipossessed the right to convey the patents to other parties. 

The complaint must be dismissed, with costs. 



GTJNN et al. t. BRIDGEPORT BRA«!R CO. 

(Circuit Court, S. D. New York. July 5, 1906.) 

1. Patents— Anticipation. 

A patent is not antielpated by prior patents for deTfces whleh mtîrtit by 
Kligtit modifications hâve heen made to perform the fonctions of that ot 
tlie later patent, where It does not appear that the patentées had In rnind 
their use or adaption to accoiiipiigh such resnlt. 

[Ed. Note. — For cases in point, see vol. 38, Cent Dlg. Patents, f 81.] 

'2. Same— Inkeingement— Cabd Records. 

The Gunn patent. No. 5S.'?,227, for a System of eard records, daims 1, 2 
and 3, were not antieipated. and eover a meritorions improvement over 
prior Systems which involved Invention. Also held Infringed. 

In Equity. 

Gifford & Bull and Roberts & Mitchell (Livingston Gifford and Odîn 
IRoberts, of counsel), for comnlainants. 

Morris W. Seymour and Fred L. Chappell, for défendant 
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HAZEL, District Judge. This bill in equity is based upon the al- 
leged infringement of claims 1, 2, and 3 of letters patent No. 583,327, 
dated May 25, 18!)?, issued to James N. Gunn, for an improvement in 
card records. Tlie complainants, Gunn & Stanford, are the owners of 
the patent ; the L,ibrary Bureau being exchisive licensee under the 
same. The proofs show that tlie patentée conceived the invention in 
March, 1893, and disclosed the same to others. He eut out by hand 
a set of record cards in the shape or contour described in the spécifica- 
tion and afterwards endeavored to hâve a supply eut by machinery, 
but spécial dies were necessary for this object, and, owing to laclc of 
finances, lie was unable to then exploit or patent tlie invention. The 
date of invention, therefore, may be considered to hâve been in the 
month of March, 1892. The claims relate to a séries of record or 
contour cards, in combination with division or index cards, each card 
being provided with a projection or so-called "tab," dépression, or 
other distinguishing feattjre or contour at their upper edges ; the dis- 
tinguishing portions being dififerently positioned on said cards, where- 
by they may be collected and suitably arranged into distinct groups 
or subrecords. The novelty of the invention apparently consists in 
the arrangement of the record cards in longitudinal séries and their 
classification laterally by means of tabs. The cards when assembled 
and in combination with the index cards are usually placed in a rec- 
tangular drawer or box, and held loosely upon a removable rod extend- 
ing lengthwise of the réceptacle. The cards are ordinarily used to 
conveniently and systematically enter thereon data, names, accounts, 
or information desired for ready référence. Claim 1 reads : 

"1. A serips of record cards distinsTiislicd in sronps by having distinguishing 
portions diffon'cntly iiositioned on tlie cards of différent gi'onps, siniilar dis- 
tinsulshlng portions being siniilarly iiositioiied on ail of the cards of the 
same grou|). combined with division, or Index cards arranged at intei-\'als 
there throngh as desired, whereby correspoiiding records may be seen by ob- 
serving tiie similar distinguishing portions falling longltudinally in line one 
be'iiiixl the other. In whatever order or however arranged the cards may be, 
substantlally as described." 

Claim 3 epitomized describes an arrang'ement of the cards relative 
to a plurality of groups of records ; each group being easily recognized 
or selected b}^ means of the location of their respective distinguishing 
portions, as stated in the claim, thus enabling ready use of the cards 
in connection with the System of indexes. Claim 3 is broadly for the 
record cards having the contour described in the spécification, viz., 
cards provided with projections, dépressions, or other distinguishing 
fe^ture along their edges, irrespective of sériai division cards. The 
fourth claim, which is not involved, relates to cards of difterent color 
to further distinguish the subject of the record. The single défense 
urged is that the claims in controversy are invalid. Formerlv in trade 
and commerce a référence book or séries of pages with alphabctical in- 
dexes, or séries of cards with guide cards having projections at their 
upper edges, were used for the purpose of collecting data, facts, and 
information, the use of which necessitated turning over the pages and 
often involved an exàmination of a large number of pages or cards to 
ascertain the facts or information written thereon. Division cards 



GUKN V. BBIDGEPORT BRASS CO. 241 

with projections at their upper edges were old.' Cards with clipped 
corners were also familiar at the date of the invention. The patentée, 
after briefly describing and acknowledging tlie prior art in explanation 
of its inefficiencies, says ; 

"For niany purposes, however, a subdivision or classiflnation curried one or 
move steps beyond wbat is possible witli the usual division-curds is désirable, 
such, for instance, as subdividing one or more times tlie cards referred to ; 
but such further subdivision bas heretofore been considered impracticable, 
because the usual division cards, constitutin.ç the only heretofore reeognized 
means of grouping or subdividing a card record, cannot be used to advantage, 
owing to the absence of any distinguisliing feature or features over and abovo 
the record cards other than tlie one of their greater height. In other words, 
the usual division cards can be xised to any extent for any singie kind of 
subdivision, but never for more than a single kind of subdivision in the same 
record." 

Hence the object of the invention was, first, to provide a method for 
subdividing the subdivisions and make them easily accessible and dis- 
tinguishable one from, another, so that a multiplicity of records re- 
lating to différent matters could be kept; and, second, to arrarge the 
cards so that a record, auxihary to the main record, is maintained re- 
gardless of any writing on the cards, this being accomplished by the 
patentee's method of positioning the cards bearing distinguishing 
marks. By the method adopted for positioning a large number of 
cards provided with projections or tabs on their périphéries, the user 
of the card record at a gknce down the row of classified cards, is 
enabled to find a tabulated subject v,athout examination of the face 
of the card. And this is accomplished even though the tabs or pro- 
jections are located in différent positions on the cards ; the entire 
arrangement being such as to permit the cards with projections of like 
position to come in position behind each other in parallcl alignmert. 
To facilitate and enlarre the usefulness of the gênerai plan, movable 
guide or index cards, differently shnped and easily distinguished from 
tab cards, though also provided with projections, are used as an index 
to alphabetic^.I or numerical recording. Their function is auite dif- 
férent from that of the tab cards. They serve mcrely as a médium for 
separstino- or subdividing portions of the record cards, while the tab 
cards inHicate the tabulated subject of the individual or record cards. 
The essence of the invention rests in the contour or profile of the c^rds 
containing the distinguishing fe-iture to which attention bas been 
directed and the manner of positionins: them. The prior art is dif- 
fercntiated from the arrangement of the card record in suit in that 
formerly the record was made by simply writing on cards without any 
spécial features thereon; that is, without contours enabling sériai classi- 
fication. 

Counsel for défendant contends that, as the grouping of cards to- 
gether with tab cards was known to the art at the date of the inven- 
tion in suit, the manner of positioning the tab cards in séries, being 
simply a new use of a well-known feature, clearly lacks patentabilit)-. 
I am unable to subscribe to the correctness of this contention. Coni- 
plainant's manner of positioning the cards and arranging the tab cards 
was a meritorious improvement, as an examination of the exhibits 
148 F.— 16 
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found in the record will disclose. That any information written or 
printed on complainant's cards may be found with much greater facil- 
ity than in former devices cannot safely be controverted. The user 
of the card record bas quick access to a variety of subjects; a mère 
Visual inspection of the top of the cards giving him the key to the 
subject tabulated. The advantages and results obtained by the Gunn 
System of card files, as is evidenced by the proofs, are valuable and 
important. Many prior patents for cards, indexes, and files for keep- 
ing records hâve been introduced in évidence by the défendant as an- 
ticipatory of the patent in suit or indicating that to one skilled in the 
art the exercise of inventive qualities was not necessary to attain the 
same resuit. The évidence satisfies me, however, that Gunn's manner 
of assembling and positioning the tab cards was conceived and made 
practicable after expérimental effort and the exercise to a slight degree 
at least of the inventive faculty. There are several prior patents 
which perhaps could hâve been modified and easily changed to attain 
the resuit achieved by the Gunn System; but, it not appearing from 
the exhibit patents in évidence that the patentées had in mind the 
adoption or use of their inventions to the accomplishment of a similar 
function as that of complainants' patent, I think the claims 1, 2, and 
3 of the latter should be sustained. Brill v. Third Ave. R. Co. (G. C.) 
103 Fed. 289 ; Cawood Patent, 94 U. S. 695, 24 L. Ed. 238 ; Ryan v. 
Newark Spring Mattress Co. (C. C.) 96 Fed. 100. The patents to 
Thomas, Northrup, and Stamford are a close approach to the Gunn 
invention, but they are of later date, and therefore require no attention. 
The involved claims being held valid, and infringement not being 
denied, a ducree may be entered for complainants, with costs. 



DWINELI^WRTGnT CO. v. CO-OPERATIVE SUPPLT 00. et al. 

(Circuit Court, B. D. Peunsylvanla. October 27, lUOti.) 

No. 17. 

1. TEADE-MaBKS and TttAnE-NAMES. 

The naine "W'hite Uouse" and thie plcture of the White Hoiis<» at Wash- 
ington constitute a valid trade-marli and trade-name for coffees. 

[I^(i. Not fi. — For case.s In point, see Cent Dig. vol. 46, Trade-Marks and 
Trade-Names, 8§ 1, 12.) 

a. Same— l'iîEUiiiNABT Inttjnctton. 

Whcre plaintiff claims that défendant has violated its tradp-mark and 
triKli'-iiiime, a preliiiiinary In.iuuction will issue, tliough défendant before 
suit hrousht lias paitly modified Its carton so as to remove the more ob- 
jectionahle features. 

|Ed. Note. — For cases la point, see Cent Dig. vol. 46, Trade-Names and 
Trade-Xames, § 108.J 

In Equity. 

The plaintlff's blll claims the exclusive rifrht. by continuons usage from 1890 
nntll the présent tfme, to tlie use of the trade-name "White House Coffee" 
and the trade-marli of a plcture of the AV'hlte Ilouse at Washington upon the 
carton of the package in wliich its cofïee Is sold. Aflidavits w-ere filed with 
the bi!l In support of a motion for a prelimiuary injunction. A couuter 
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afBdavIt was flled by the défendants, In which the défendants admitted hav- 
ing used a carton for the sale of tliis coffee on whicli a picture of tlie White 
House and the words "White House Coffee" were found. ïhe counter afli- 
davit further averred that, upon recelpt of notice froni the plaintifC of Its 
claims, and prior to the commencement of suit, it had abandoned the picture 
of the White House and the use of the words "Wliite llouse Coffee," and had 
thereafter sold its coffee in paclcag-es inclosed in carton in which nelther the 
name nor the picture of the White House appeared. It was argued by de- 
fendants' counsel that their original carton, owing to sundry différences, would 
not mislead a person who wanted to buy the plaintiffi's coffee ; and further 
that, at any rate, the défendants' carton as now used did not interfère with 
the plaintiff's property rights. 

Reynolds D. Brown and George L. Huntress, for plaintiff. 
I. H. Mirkil, for défendants. 

PER CURIAM. A preliminary injunction should issue in the 
language of the bill to préserve the status quo until final hearing; the 
court, however, reserving the question of the propriety of the changed 
form of carton and the words and pictures thereon, alleged by the de- 
fendants to be now used by them. 



CLARK et al. v. CLYDE S. S. CO. 
(District Court, S. D. New York. Septeraber 22, 190G.) 

ShIPPING— LiABILITT ON BILL8 OF LADING — GOODS NOT ACTUALLT KECEIVED. 

A steamship carrier eannot be held liable for nondelivery of goods not 
actually received for shipment, although it issued bills of lading therefor 
upon receipts purporting to hâve been signed by its shipping clerks at the 
wharf, but which were in fact forged. 

In Admiralty. 

Benedict & Benedict, for libellants. 
Robinson, Biddle & Ward, for respondent. 

ADAMS, District Judge. This action was brought by the firm of 
Downing, Clark & Company to recover from the Clyde Steamship 
Company the value of 2 cases of dry goods. One was alleged to hâve 
been delivered to the respondent at New York on the 36th day of 
July, 1905, for transportation and delivery to John Winkler at Meridan, 
Mississippi. The other was said to hâve been delivered to the respon- 
dent at New York, on the 3nd day of August, 1905, for transportation 
and delivery to J. L. Moses, Jacksonville, Florida. The answer ad- 
mits the issuance of bills of lading and that the goods were not de- 
livered by the respondent, but claims that they were never received. 
It is averred that the bills of lading were issued upon receipts purport- 
ing to hâve been signed by the respondent's receiving clerks at its 
shipping wharf, when in fact the shipping receipts which were pre- 
sented with the bills of lading by the libellants and upon which the 
bills of lading were procured, were forged. 

The évidence makes it clear that the receipts were forged and not 
in any sensé the receipts of the respondent, but the libellants urge that 
tlie évidence warrants the inference that the goods were actually de- 
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livered to the respondent, who in the absence of proper delivery on its 
part must remain responsible. 

The basis of the action is the bills of lading and when it was sliown 
that they were issued upon forged receipts, it was an end of the 
case unless tlie court should be satisfied that the goods were actually 
received by the respondent, which then failed to deliver them. 

The Hbellants urge tliat tire forgery miglit bave been donc by the 
truclcmen who carried the goods before they went to the wharf or might 
hâve been done by some receiving clerk after the goods were received 
on the wharf. It does net in any way appear that the goods were ever 
delivered on the wharf, excepting from an inference to be derived 
from the testimony of the libellants' truckmen, who testified in a gên- 
erai way that they delivered everything there which they received for 
that purpose. Any weight which might be given to such testimony 
is overcome by the fact of no results having been obtained from a 
thorough investigation made by the steamship company in an attempt 
to trace the goods. Such fact is more persuasive of the nonreceipt 
of the goods than any inference from the testimony of the truckmen, 
which was very vague and unsatisfactory. 

It is not necessary to détermine what became of the goods. It is 
sufficient to conclude that the respondent company did not receive them. 
The fact of fors^ed receipts having been presented for the purpose of 
ob^aining the bills of lading, though no doubt innocently by the libel- 
lants, is more suggestive of the trouble having been with those em- 
ployed by them, thin with the employées of the respondent at its 
whqrf, which the libellants contend for. 

It is well se^tled that a carrier cannot be bound for goods not ac- 
tually rc'-eived for shipment even though the master of a vessel is- 
sues a bill of lading for them — Pollard v. Vinton, 105 U. S. 7, 26 
L. Ed. 998. 

The libel is dismissed. 



In re BTTILDERS' lAIMBEK CO. 

• (District Court, E. D. North Carolina. October 10, 1900.) 

Ban r-RUPTCY— Liens— CoNTRACT of Condition al Salk. 

Claiiuiint sold certain saw mill machinery to a receiver by a contract of 
conditioual sale, in which it reserved titie until full payment. The re- 
ceirer had no aiithority as such to make the pnrehase, and turned the 
m'v-liinery over to the bankrupt corporation, wliich installed it in its mill 
and tlipreafter made payments thereon, to the amount of two-thivds of tlie 
priée, to the receiver, who tranismitted the same to claimant. Under the 
law of the stpte the contract was valid only frorb the time of its record 
as as'iinst creditors or subséquent purcbafers even with aetual notice, 
aii'i. t'se contract in question was not acknowledged nor recorded until 
nenrly two years after its date and shortly before the bankruptcy, when 
clniiiiiint recorded it and institiited an action in claim and delivery in a 
State coiu't and obtained an order of selzure, under which the ofBter pur- 
portpd to seize the property, but did not remove the same nor detach it 
from the banUrupt's mill to which it was attached, and it was sold by the 
trustée in bankruptcy as a part of the bankruiit's plant. The bankrupt 
nover became a party ta the contract with claimant, although the latter 
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had Imowledge that it was in possession of the property. nëld, ttiat 
claimaut had no lien on tlie property or its proceeds eitlier by virtue of ^ 
the t-ontract which was void as aprainst ttie bankrupt, nor by virtue of its 
attempted seiznre wliicii was void under Banltr. Act July 1, 1898, c. 541, 
§ 67f. 30 Stat. 564 [U. S. Comp. St. 1001, p. 3400]. 

2. Same— Provable Deiits. 

One wlio sold property on crédit to a tliird person, wlio turned it over 
to a croriioration wliicli did not bec-orne a party to tbe eontract of sale, 
did not tbereby become a ereditor of the eorj)oratiou for the iirice and en- 
titled to pro\-e a claim against its estate in banliruptey. 

3. Same— Liens— Ultra Vires JIortgage by Corporation. 

A mortsage executed by a cori)oration wben insolvent and within four 
niouths prjor to its banl;ruptfy to secure notes which were delivered to an 
officer of the corporation without considération and pledged by him as 
collatéral security for his ])ersonal indebtedneBS, a:id \\'hieli were issued 
for such purpose and not for auy corporate purpose as was Icnown to the 
pledgees, does not constitute a valid lien in their favor against the bank- 
rupt's property. 

4. Same — Estoppel of Ckeditob to Contest Lien. 

A creditor of an insolvent corporation helû not estop])ed by an agree- 
ment entered into with the holders of a niortgase on the debtors' property, 
looking to a sale of such property, to content the validity of tbe mprtgage 
in subséquent bankruptcy proceedings against the debtor. 

In Bankruptcy. On review of décision of référée. 

Jno. D. Bellamy and McLean, McLean & McCormick, for claimants. 
Iredell Meares, for petitioning creditors. 

PURNELL, District Judgfe. The Builders' Lumber Company was 
adjtidg-ed banlcrupt on a pétition filed on April 19, 1905, by the S. M. 
Price Machinery Company and Omohundro Bros. The officers of the 
Builders' Lumber Company were P. W. Johnson, président, W. J. 
Edwards, vice président and manager, H. P. Edwards, treasurer, and 
T. C. McNeely, secretary. It was organized under a charter granted by 
the State of North Carolina. The adjudication was made May 1, 1905. 
On pétition of the duly appointed trustée, the American Wood Work- 
ing Machinery Company, W. H. Saunders, and R. H. Lynn, alleging 
they claimed preferred liens and were necessary parties to the pro- 
ceeding, were made parties and filed answer. The American Wood 
Working Machinery Company claimed to be the owner of certain 
machinery in the possession of the bankrupt corporation by virtue of a 
conditional sale, title reserved, signed by W. J. Edwards as rc^eiver 
of the Southern Sawmills & Lumber Company, anci by him transferred 
to the bankrupt, and by virtue of certain claim and delivery proceedings 
instituted about the time or shortly beforc, within a few davs, of the 
filing of the pétition in bankruptcy and within four months of the 
adjudication. The parties thus brought in answered and the pro- 
ceeding was referred to a master pro bac vice, to take testimony, find 
the facts, and report his conclusions of law thereon. 

As to this claim the master finds the foUowing facts : W. J. 
Edwards, as receiver of the Carolina Northern Railroad, on June 23, 
1903, ordered from the American Wood Working Machinery Company 
certain machinery. The agreed price was $6,000, payable, one-half in 
30 days, balance in 60 days. The terms of the order were as follows : 
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"It is agreed that title to the property mentioned above shall remain in 
the consigner until fully paid for in cash, and that this contract is not 
modified or added to by any agreement not expressly stated herein, and that 
a rétention of the property forwarded, at'ter thirty days from date of ship- 
ment, sball constitute a trial and aeceptance, be conclusive admission ot the 
truth of ail représentations made by or for the cousignor and void ail Its 
contraets or warranty express or implied. It Is further agreed that the pur- 
ohaser shall keep the property fully insured for thé benetit of the American 
Wood Working Machinery Company." 

On July 21, 1903, the said Company notified said Edwards, as re- 
ceiver of the Carolina Northern Railroad Company, that ^oods were 
ready for shipment, and inclosed contracta to be signed. This con- 
tract was signed by Edwards as receiver of the Carolina Northern 
Railroad Company, and returned to said company August 11, 1903. 
On August 13, 1903, said Edwards wrote said company, asking it to 
erase the name of the Carolina Northern Railroad, as the material 
was ordered for the Southern Sawmills & Lumber Company, and there- 
upon, August 18, 1903, said company sent Edwards a new contract to 
be executed by him as receiver of the Southern Sawmills & Lumber 
Company. On September 1, 1903, said Edwards returned the new con- 
tract, signed by him as receiver of the Southern Sawmills & Lumber 
Company, saying, "This company is strong and good, and doing a 
profitable business." The said company on receipt of this contract, 
signed by Edwards as receiver of the Southern Sawmills & Lumber 
Company, returned the former contract. 

The new contract, which is in the form of an order and aeceptance, 
was dated as of June 23, 1903, and contains the same terms as herein- 
before set ont. The exécution of the said order by W. J. Edwards, 
as receiver, was proven by the witness H. P. Edwards. The exécution 
of the paper by said company was acknowledged before a notary public 
on February 17, 1905. It was admitted to probate by the clerk of 
the superior court of Robeson county, February 21, 1905, and recorded 
in the register of deeds office of said count)' on February 22, 1905. 
The machinery was shipped on August 9 and 10, 1903, to Kemper, 
S. C, to the Builders' Lumber Company. It was received at Marietta 
in due course of transportation, was delivered to the Builders' Lumber 
Company, and is now and has been a part of the said Builders' Lumber 
Company. Said machinery was a part of said plant at the time this 
court sold the plant to Sanders, Lynn, and Harper. W. J. Edwards 
had no authority from the court to purchase said machinery and to make 
said agreement as receiver of the Southern Sawmills & Lumber 
Company. Edwards represented to said company that he bought 
said machinery for the Southern Sawmills & Lumber Company. From 
the inception of the agreement the said companv dealt with the trans- 
action as a debt due to said company by the receiver of the Southern 
Sawmills & Lumber Company. Said company did not contract with 
the Builders' Lumber Company and did not extend it crédit on this 
machinery. It refused on November 9, 1904, to accept a new agree- 
ment and security to be executed by the Builders' Lumber Company 
in lieu of the agreement above set out. Said company acknowledged 
on October 9, 1903, the payment of $1,000. It then called to the 
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attention of W. J. Edwards that $3,000 more was due, and the balance 
of the $6,000 more would be due in three weeks. It acknowledged 
the receipt of $1,000 on account of said machinery on October 28, 
1903, urging at the same time that the remainder of the money was 
overdue. From November, 1903, the said company by various and 
sundry letters, in some of which further payments are acknowledged, 
frequently called attention to the nonpayment of the amount due it 
on this contract. This correspondence extends from the date of said 
contract to November 1, 1904. The said company knew by the terms 
of the order or agreement accepted by it that the machinery was to be 
delivered to the Builders' Lumber Company, at Kemper, S. C. After 
September, 1903, the said company had knowledge that the said ma- 
chinery was located at Marietta, in the possession of the Builders' 
Lumber Company. By reasonable inquiry they could hâve known that 
the Builders' Lumber Company was a separate and distinct corpora- 
tion, not connected with the receivership of W. J. Edwards. The 
said agreement was in the possession of the said company from its 
delivery to the date of its record on February 22, 1905. At the time 
of the recording of said agreement the unpaid balance due by W. J. 
Edwards, as receiver of the Southern Sawmills & Lumber Company, 
upon said agreement, was overdue for a year or more. Petitioning 
creditors and other creditors of the Builders' Lumber Company had 
no légal notice of the said agreement, or that the purchase price of 
the said machines had not been paid. The reason assigned by said 
company for not recording said mortgage is because it was not its 
custom to record mortgages the lavv did not require to be recorded 
within a stated time, except where it deems it necessary for its inter- 
est, and it had no reason to believe at the start, or for a good while 
thereafter, that its interests in this agreement woidd not be protected 
by Edwards without the necessity of recording the instrument. It 
relied previous to the record of the said agreement on the confidence 
it had in W. J. Edwards as receiver that its debt would be paid, and 
it had a contract which could be recorded at any time in addition. Ail 
the orders taken by said company for machinery are on the form used 
in this agreement, and it is the custom of the company not to record 
thèse papers until it deems it necessary for its protection, unless the 
law of the state in which the machinery is sold requires the papers to 
be recorded within a certain time. "The company takes the stand 
that it is unnecessary to wotry customers by recording such instruments 
when they don't like such things, as customers often do not like docu- 
ments of the kind on record, even when they may be perfectly good 
to take care of them." 

The American Wood Working Machinery Company instituted an 
action in the superior court of Robeson county, N. C, against the 
Builders' Lumber Company, W. J. Edwards, receiver of the Southern 
Sawmills & Lumber Company, W. J. Edwards, individually, Marietta 
Lumber Company, S- A. Édmund, and T. C. McNeely. The summons 
was issued on the Ist day of April, 1905, and was returnable at terni 
on the 22d day of May, 1905. On the same date it filed an affidavit for 
daim and delivery, alleging that it was the owner and entitled to the 
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immédiate possession of certain enumerated machînery. THe affida- 
vit stated that it was wrongfully detained by the défendants ; that the 
cause of its détention was not known. The actual value of the prop- 
erty was about $3,000 and the plaintiff was about to commence his 
action for the recovery of the said property. It gave bond and ob- 
tained an order of seizure. The sheriff made on the said papers the 
following return: 

"Rec'd Apr. Ist, 1905, executed 3rd Apr. 1905, by readlng and dellverlng 
copies of summons, affldavits, undertaking and order of seizure to W. J. 
Edwards, Vice Près. Builders' Lumber Company, W. J. Edwards, Rec 
SoutJbem Saw Mills & Lumber Co., T. C. McNeely, Sec. of Marietta Lumber 
Co., T. C. McNeely, S. A. Edmund and W. J. Edwards, and by selzing and 
taklng Into my possession the proi)erty, wlthln described and after holding 
three days dellvered It to the plaintiff." 

The complaint in the action was filed at the May term of court. 
There is nothing in the affidavit, complaint, or order of seizure, other 
than a similar description of the machinery, that connects the said pro- 
ceeding with the agreement or contract of the said Edwards, receiver, 
and said company. The claim and delivery proceeding was instituted 
19 days before the bringing of this proceeding in bankruptcy, and 30 
days before the Builders' Lumber Company was adjudged bankrupt. 
The deputy sheriff visited the plant of the Builders' Lumber Company 
to seize the property described in the affidavit. He did not take actual, 
physical possession of it. He found the machines attached to the floor 
with screws or bolts, and adjusted with the necessary belting and other 
machinery for the opération of the plant. He notified the superintendent 
of the Builders' Lumber Company that he had seized the property and 
would leave him in possession of it as his agent. The sheriff did not 
return to the plant thereafter to make any further delivery to the 
plaintiff, nor did he in any manner detach the property from the plant. 
The property bas remained as situated at the institution of the said 
claim and delivery proceeding and prior to the bankruptcy proceeding, 
and passed with tîie plant when sold by order of this court. The 
Builders' Lumber Company paid for the purchase of the machinery 
covered by the contract between the Southern Sawmills & Lumber Com- 
panv and the American Wood Working Machinery Company the sum 
of $4,000 to W. J. Edwards, as receiver of the Southern Sawmills & 
Lumber Company. The said W. J. Edwards, as receiver of said 
Southern Sawmills & Lumber Company, is due an unpaid balance upon 
the said agreement to the American Wood Working Company, the 
sum of $2,575.63, with interest. 

"The Constitution and laws of the United States which shall be 
made in pursuance thereof, shall be the suprême law of the land, and 
the judges in every state shall be bound thereby, anything in the 
Constitution or laws of any state to the contrary notwithstanding." 
Const. Art. 6, § 2. The Constitution of North Carolina of 18GS, art. 
1, § 29, provides "a fréquent récurrence to fundamental principles is 
absolutely necessary to préserve the blessings of liberty," to which con- 
stitutional provisions it seems necessary to call attention to some of the 
parties and attomeys in this proceeding, particutarly those who havc 
in the course of the proceeding attempted to interfère with the property 
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of the bankrupt by a proceeding in claim and delivery in the state court. 
The act of Congress of July 1, 1898 (30 Stat. 544, c. 541 [U. S. Comp. 
St. 1901, p. 3418]), tlie bankrupt act, passed under article 1, § 8, c. 4, 
of the Constitution of the United States, makes ail such proceedings, 
which are in the nature of attachment proceedings, void. Hence the 
conclusion of the référée that the proceedings instituted in the superior 
court of Robeson county by the American Wood Workin^ Machinery 
Company are void and the property or the fund arising from tlie sale 
thereof must be surrendered at once to the trustée in bankruptcy is af- 
firmed. Taking ail said in the answer of this company to be true, it was 
dealing with a receiver of the Southern Sawmills & Lumber Company, 
who showed and had no authority to so deal as such receiver, and, if he 
had had such authority, it would hâve been illégal ; for even the court 
could not grant to its receiver authority to construct a plant such as is 
claimed was to be constructed in said answer. The contract with Ed- 
vi^ards, receiver, being without authority and void, the American Wood 
Working Machinery Company dealt only with Edwards. 

The parties claim to hâve contracted with the receiver, who had no 
authority to contract, to establish a new or branch business. Receivers 
are appointed for the benefit of ail parties who may establish rights in 
the cause. The money and property in his hands is in custodia legis 
for whoever can make out a title to it. It is the court itself which 
has the care of the property in dispute. The receiver is but a créature 
of the court. He has no powers except such as are conferred upon 
him by the express orders of the court. Bâtes, § 580 ; Booth v. Clark, 
17 How. 330, 15 L. Ed. 164; Baltimore Building Loan Association 
V. Alderson, 99 Fed. 494, 39 C. C. A. 609. Being without authority 
to enter into such contract, it was void. But the Bnilders' Lumber Com- 
pany had the machinery, and through its gênerai manager, Edwards, 
paid $4,000 thereon through Edwards as receiver. This is true accord- 
ing to Edwards' testimony, but claimant disclaims any contract with the 
Builders' Lumber Company, and never set up any claim against such 
company, now bankrupt, until the institution of the claim and delivery 
proceedings, which, as we hâve seen. were void under the bankrupt 
act, and insists on its contract with Edwards, receiver, which was void. 
It takes two persons capable of making a contract to contract, and 
Edwards was without authority to enter into this contract. Hence 
there was in contemplation of law no such contract. 

Claimants disregarded the law of North Carolina regarding the regis- 
tration of its supposed contract of sale. Section 1375, Code 1883, 
section 983 of Révisai of 1905, provides ail conditional sales of personal 
property in which the title is retained by the bargainor shall be reduced 
to writing and registered in the samc manner, for the same fées, and 
with the same légal efïect as is provided for chattel mortgages. Sec- 
tion 1254, Code of North Carolina, provides no deed of trust, chattel 
mortgage, etc., shall be valid at law to pass any property as against 
creditors, etc., but from the registration of such deed of trust or mort- 
gage. In discussing this section in Barrington v. Skinner, 117 N. C. 53, 
23 S. E. 90, the Suprême Court holds that no notice, however clear, of 
an unregistered mortgage, can effect the rights of creditors or subse- 
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quent purchasérs. The aet; now section 1275 of the Code, was passée! 
for a purpose, and it is not unreasonable to say such purpose was to 
prevent exactly what the parties bave attempted to do in this transac- 
tion — give crédit on a false basis to corporations. At ail events, the 
law of the state has been ignored, and the conditional sale, not being 
registered, even if valid, could not effect the rights of creditors or sub- 
séquent purchasérs ; i. e., the Builders' L,umber Company as purchaser of 
the machinery from Edwards or any one else, or subséquent creditors, 
who gave crédit on the faith of the possession of such machinery in its 
plant, upon which no lien could be found on the records. The ex- 
planation or reasons for not recording the paper may be satisfactory to 
the American Wood Working Machinery Company and its attorneys, 
but is not satisfactory under the law. 

The spécial master, in his conclusions of law as follows, is affirmicd: 

"That the American Wood Working Macliinery Company is not entitled to a 
lien upon tlie spécifie property mentioned in tlie conditional eontraet of sale ex- 
eciitod lietween the sald company and W. J. Edwards, receiver of the Southern 
Sawmllls & Lumber Company, because the said machinery had become a tixture 
of the plant of the Builders' Lumber Company; tbat it had paid therefor 
■$4,000 to the Southern Sawmills & Lumber Company ; that the eontraet of sale 
between said claimant and the Southern Sawmills was not a eontraet with the 
Builders' Lumber Company, and said eontraet, although dated .Tune 23, 1903. 
was not acitnowledged until February 17, 1005, and' not recorded until Febru- 
ary 22, 1905 ; that said American Wood Working ilachinery Company is not 
a creditor of the Builders' Lumber Company and not entitled to share either 
by priority or common creditor in the assets of the défendant bankrupt; 
that the claim and delivery proceedings brougbt by the American Wood Worli- 
ing Machinery Company and the levy of the sheriff in pursuanee thereof upon 
the articles mentioned in the affidavit and complaint in sald action, having 
been Instituted and the levy executed within four months from the institution 
of this procee<ling, is void under section 67, subseo. 'f,' of the bankrupt law 
(30 Stat. 504, c. 541 [U. S. Comp. St. 1901, p. 3450])." 

Claim of Saunders & Lynn, $20,000. 

The spécial master, after hearing testimony and considering other 
proofs, finds the fo'.lowing facts, eliminating références to évidence 
and unnecessary verbiage, tautology, etc., to wit: 

W. J. Edwards was receiver of the Carolina Northern Railroad; 
also receiver of the Southern Sawmills & Eumber Company. He was 
also vice président and gênerai manager of the Builders' Lumber Com- 
pany. As receiver of the Carolina Northern Railroad Company, he 
issued three receiver's certificates, each bearing date of 23d day of 
November, 1903, pursuant to an order of the United States Circuit 
Court for the Eastern District of North Carolina. One of said cer- 
tificates, being No. 3, certified that there was "due R. H. Lynn, R. N. 
Harper, and W. H. Saunders six thousand ($6,000) dollars, with in- 
terest at the rate of six per cent. (6%) per annum, from date until 
paid, on account of purchase of box cars for said road." Another of 
the said certificates, being No. 6, certified that there was "due W. H. 
Saunders, R. H. Lynn, and Robert N. Harper two thousand ($2,000) 
dollars, with interest at the rate of six per cent. (6%) per annum, 
from date until paid, on account of purchase of rails for terminais." 
Another of the said certificates, being No. 4, certified that there was 
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"due Robert N. Harper, R, H. Lynn, and W. H. Saunders seven 
thousand five hundred ($7,500) dollars, with interest on account of 
purchase of flat cars for said road." Robert N. Harper is the prési- 
dent of the American National Bank of Washington, D. C, W. H. 
Saunders is its vice président, and R. H. Lynn is its cashier. W. H. 
Saunders is a real estate broker. The Carolina Northern Railroad 
Company or its receiver did not at the time of the issuance of the said 
certificates owe any sum to the said Saunders, Lynn, and Harper on 
account of the purchase of box cars for said road, or on account of 
purchase of rails for terminais or on account of purchase of flat cars 
for said road. The said R. H. Lynn, W. H. Saunders, and R. N. 
Harper agreed with W. J. Edwards to raise for him the face of the 
said certificates, to wit, $15,500, for a commission of $750. They did 
raise the money on said certificates by placing certificate No. 3 with 
H. Clay Harding, Asheboro, Va., certificate No. 4 with the Loudon 
National Bank, Leesburg, Va., and certificate No. 6 with the National 
Bank of Manassas, Manassas, Va. Each of the said certificates was 
indorsed by the said Robert N. Harper, W. H. Saunders, and R. H. 
Lynn, for the purpose of passing title to the holders, and on certifiate 
No. 3 the prior indorsements are guarantied by the American National 
Bank, Washington, D. C, R. H. Lynn, cashier. The Builders' Lum- 
ber Company had no interest in the transaction relative to said cer- 
tificates. 

Some time after the transaction between the said W. J. Edwards 
and Saunders, Lynn, and Harper, and some time before the exécution 
by the Builders' Lumber Company of the mortgage to said Saunders 
and Lynn, alleged by petitioning creditors to be fraudulent, the said 
W. J. Edwards went to W. H. Saunders, at W^ashington, D. C, and 
represented to him that thèse certificates had been impropcrly issued by 
him, that he had used the money raised thereon for other purposes, and 
that he had been ordered by the court to return the certificates to the 
court. R. H. Lynn and R. N. Harper, also, had notice that said cer- 
tificates had been informally issued, and had to be redeemed. Ed- 
wards had sold thèse certificates outright. The parties said they were 
going to be contested, and Edwards agreed to take them back from 
Saunders, Lynn, and Harper. Edwards offered to borrow from 
Saunders, Lynn, and Harper the sum necessary to take up the cer- 
tificates, and exécute to them mortgages on the properties of the Phila- 
delphia Construction Company, a corporation which he controlled, but 
which did not owe Saunders and Lynn any sum, and upon the Builders' 
Lumber Company, and before taking said mortgages the said W. H. 
Saunders came to North Carolina, examined the property, and con- 
sulted his attorneys, and for himself, R. H. Lynn and Robert N. Harper 
agreed to make the loan. Pursuant to said agreement the said W. J. 
Edwards caused a spécial meeting of the stockholders of the Builders' 
Lumber Company to be held at Sanford on the 19th day of December, 
1904, at which meeting the following resolutions were passed: 

"Whereas, It is necessary to negotlate a loan of at least .$20,000 to provide 
for tlie payment of tlie debts of tliis corporation, and, wliereas, arrangements 
liave been perfected for tlie negotiation of said loan from I. H. Saunders 
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and W. H. Saunders of tlie eity of Washington, Bi strict of Cohimbia, tlierefore 
be it resolved tliat tlie président or vice président and secretary of this Com- 
pany be authorized and directed to negotiate a loaii of not less tban $20,000, 
said loan bearing interest from date at G% per annuni, payable semiannually, 
and to exécute the note or notes of tliis conipany tlierefor, and as secvu'ity for 
the payment thereof tlie said oflicers of tbis cori)or;u"ion are autbori/.ed aud 
instrueted to exécute a mortgage upon the ])roperty of this cor]ioration. 

"Be it fnrther resolved tliat the said niortgase, a coi)y wbereof is now pre- 
sented to the meeting and read, be execnted by the président or vice prosi- 
deiit and attested by the secretary and the counnou seal of the coriwratlon 
aflixed thereto." 

On the same date a meeting- of the directors was held at the same 
place and the action of the stockholders approved. The said form of 
mortgage was submitted to W. H. Saunders with the minute book, 
showing the resokttions passed, and exhibited to him, also, were proxies 
by certain stockholders to W. J. Edwards that authorized the issue of 
said mortgage for the purpose of raising moncy to pay the corporation 
debts. W. H. Saunders declined to loan the money upon this mort- 
gage, because he desired that the mortgage be made to W. H. Saunders 
and R. H. Lynn as mortgagees and trustées, instead of to W. H. Saun- 
ders and I. H. Saunders, and because the proxies used in voting in this 
meeting and the resolutions passed by the stockholders and directors 
were qualified by the provision that the money so to be borrowed was to 
be applied to the payment of the debts of the corporation. He stated 
as his reason therefor that neither he nor bis associâtes desired to be 
responsible for the application of the fund. Thereafter the stock- 
holders of the Builders' Lumber Company held a meeting on January 
0, 1905, at Sanford, at which meeting the foUowing resolutions were 
passed : 

•'Resolved that the proper ofRcers of the Builders' lAimber Company are 
lioreby authorized and instrueted to exécute a mortgage or deed of trust in 
the name of the company upon ail property of the conipany, exeejit its lumber 
and logs, upon a form to be approved by the directors and coimsel selected by 
them, for the purpose of securing a sum not cxceeding $20,000, to bear in- 
terest at the rate of six per cent, per aiinum. 

"Resolved (2) that the board of directors are authorized to empower the 
vice président to sign the name of the eomiiany liy W. J. Edwai'ds, vice prési- 
dent, to be attested by the secretary and to attach the common seul of this 
Company to said mortgage and to notes or bonds secured thereby." 

On the same date the directors held a meeting and passed the follow- 
ing resolutions, after reciting the foregoing as a preamble : 

"Resolved that the vice président and secretary be, and they are hereby, 
authorized and directed in the name of the company. In its behalf, and under 
its oorporate seal, in the form this day approved by the board of directors and 
counsel, and which is hereby directed to be spread upon the minutes, to exé- 
cute and deliver a mortgage to W. H. Saunders and R. II. Lynn, of the city 
of Washington, District of Columbia, conveying to W. II. Saunders and R. H. 
Ijynn ail of its rights, tltle, aud interest, under a certain lease and option 
executed to the Builders' Lumber Company on or about September Ist, 1902, 
in and to a tract of land containing about ten acres near the town of Marietta, 
in Robeson oounty, North Carolina, adjoining the land of Mrs. Williamson, 
O. Page, and others, together with tte buildings, engines, boilers, machinery, 
flxtures, and ai^pliances of every character looatod upon the above-described 
lot. to securo the payment of twenty promissory notes of even date herewith, 
oach for the sum of one thousand dollars ($1,000), ail due and payable on the 
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5th day of July, 1905, and bearing interest from date at the rate of six per 
cent, per annum. Whieh said notes shall be, executed by the vice président 
in the name of the Builders' L/uinber Company, by W. •'. Edwards, vice prési- 
dent, under the seal of the Company, and attested by its seeretary." 

Pursuant to this resolution, the Builders' Lumber Company executed 
the mortgage, bearing date the oth day of January, 1905, to W. H. 
Saunders and R. H. Lynn, mortgagees and trustées, to secure the pay- 
ment of the sum of $20,000, represented by 20 promissory notes of 
even date, each in the sum. of $1,000 and payable on the 5th day of 
July, 1905, with interest. This mortgage was filed for registration 
after being admitted to probate and was registcred in the county of 
Robeson, wherein the property was located on the 6th day of Januarv 
1905, at 10 o'clock p. m., within four months of the date when this 
proceeding was instituted. Thereafter, pursuant to the agreement be- 
tween the parties, W. J. Edwards executed six personal notes, each 
dated January 7, 1905, payable 90 days after date, to W. H. Saunders 
and R. H. Lynn, or order, for value received, being borrowed money 
loaned him, negotiable and payable at the American National Bank, 
Washington, D. C. One of said notes is ' r $2,500, another for $6,000, 
another for $3,000, and another for $5,000, aggregating $15,500, and 
two otliers, each for $375, aggregating $750, which said two notes were 
executed to cover commission to the said parties. As collatéral security 
to secure the payment of the said personal notes, the said Edwards de- 
livered to the said Saunders and Lynn ().35 shares of the capital stock 
of the Builders' Lumber Company, 17 notes, each in the sum of $1,- 
000, of the Builders' Lumber Company, secured by mortgage of the 
Builders' Lumber Company hereinbefore set ont, 10 notes of the Phila- 
delphia Construction Company, each in the sum of $1,000, secured by a 
mortgage executed by said corporation to Saunders and Lynn upon ail 
of its property, and, in addition thereto, the said Saunders and Lynn 
hold three notes of the said Builders' Lumber Company executed to 
them and secured by said mortgage, each in the sum of $1,000. Such 
notes are not referred to in the notes of W. J. Edwards to said Saun- 
ders and Lynn, but are of the séries of 20 notes issued and secured by 
said mortgage. 

The Philadelphia Construction Company is a South Carolina corpora- 
tion, controlled by W. J. Edwards, and the mortgage securing its notes 
is upon a tramway and timber holdings, located in Robeson county, 
N. C., and said mortgage was recordcd on January 6, 1905, in the 
county of Robeson, but the Builders' Lumber Company has no connec- 
tion and is not interested in said Philadelphia Construction Companv 
or in the transaction by it with the said Saunders, Lynn, and Harper. 
The said six notes were executed on a printed form, which measures 
up as a written obligation to the définition of a lawful fence given by 
a North Carolina judge — "horse high, bull strong, and pig tight." 
There was no possibility for Edwards to jump over, knock down, or 
get through the guards around him. After the exécution and delivery 
of the papers the said W. H. Saunders, R. H. Lynn, and R. N. Har- 
per took up the certificates of the Carolina Northern Railroad, which 
they had negotiated and indorsed, and delivered the same to W. J- 
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Edwards, who returned them to the United States Circuit Court as or- 
dered. Tlie object of the Builders' Lurnber Company, in the exécu- 
tion of said notes and mortgage, was not for a corporate purpose, but 
for the purpose primarily to redeem the said certificates of the Carolina 
Northern Railroad, issued by the said Edwards, indorsed and negfotiat- 
ed by said Saunders, Lynn, and Harper, and to pay the said Saunders, 
Lynn and Harper the sum of $750 commission. No money was paid 
by Saunders, Lynn, and Harper to the Builders' Lumber Company 
upon the said notes and mortgage, and there was no corporate con- 
sidération for the exécution of the said notes and mortgage. The said 
notes and mortgage are now held by the said Saunders, Lynn, and Har- 
per, and the only sum advanced thereon was the sum of $15,500, which 
said Saunders, Lynn, and Harper paid to redeem said certificates. 
The said Lynn and Harper in the transaction aforesaid had knowledge 
that the said notes and mortgage were not executed for a corporate 
purpose, but for the purpose aforesaid. They knew that W. J. Ed- 
wards was vice président of the Builders' Lumber Company and did 
not personally own the notes and mortgage of the Builders' Lumber 
Company put up by him as collatéral. 

The Claim of The United Lumber Company. 

The United Lumber Company on September 9, 1903, loaned the 
Builders' Lumber Company and W. J. Edwards, receiver of the South- 
ern Sawmills & Lumber Company, on their joint notes, indorsed by W. 
J. Edwards personally, the sum of $5,000 in cash. The said notes 
were signed by W. J. Edwards, receiver of the Southern Sawmills & 
Lumber Company, and the Builders' Lumber Company by W. J- Ed- 
wards, vice président. There were four notes, each dated September 9, 
1903, three $1,000 each, payable September 1 and November 1, 1904, 
respectively, and one for $2,000, payable December 1, 1904, with inter- 
est. As collatéral to the said notes, the said W. J. Edwards delivered 
to the said United Lumber Company a receiver's certificate, payable to 
bearer, and issued by him as the receiver of the Southern Sawmills 
& Lumber Company, pursuant to an order of court. The said W. J. 
Edwards represented to the said company at the time of making said 
loan that the Builders' Lumber Company had been incorporated, but 
the stock was not ail subscribed for, and he had personally subscribed 
for enough stock to control the company, and that it was connected with 
the Southern Sawmills & Lumber Company ; the latter being practical- 
ly the parent company. At the time of the loan the mémorandum of 
agreement, dated the 9th day of September, 1903, between the Build- 
ers' Lumber Company and the United Lumber Company, being an 
agreement for the shipment by the Builders' Lumber Company of its 
output and the handling of the same by the United Lumber Company, 
was entered into between the parties as a further condition of the loan. 
On October 24, 1904, the mémorandum of agreement between W. J- 
Edwards, receiver of the Southern Sawmills & Lumber Company, and 
the United Lumber Company, was executed between the parties, being 
an agreement in regard to the shipment of lumber and the terms upon 
which the same was to be handled. Under date of October 28, 
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•1904, the said United Lumber Company surrendered the said notes 
above described, and, in lieu tnereof, accepted similarly executed notes, 
and, again, on October 31, 1904, the second set of notes were surren- 
dered, and the United Lumber Company, in lieu of the same, accepted 
the notes upon which it now claims against the bankrupt. The said 
notes are executed by the Builders' Lumber Company, by W. J. Ed- 
wards, vice président, and by W. J. Edwards. They consist of five 
notes, each dated September 28, 1904, payable to the United Lum- 
ber Company, one for $2,000, due December 1, 1905, and three 
each for $1,000, due September 1, October 1, and November 1, 1905, 
with interest at the rate of 6 per cent. The money advanced upon the 
said notes was paid and used by the Builders' Lumber Company. At 
the time of taking the said notes the said W. J. Edwards and the Unit- 
ed Lumber Company entered into a mémorandum agreement, dated 
at Norfolk on the 31st day of October, 1904. The said mémorandum 
agreement acknowledges the receipt by Edwards of $5,000 collatéral 
security, surrendered by the said United Lumber Company, in ex- 
change for which said Edwards delivered to Alexander, its représenta- 
tive, 160 shares of the capital stock of the Builders' Lumber Company, 
and the said Builders' Lumber Company assigned and delivered to said 
United Lumber Company certain insurance policies, covering the prop- 
erty of the plant of the said company, aggregating $8,000. Edwards 
further agreed to deliver 80 shares of the capital stock of the Bank of 
Sanford and $5,000 of the mortgage bonds of the Carolina Northern 
Railroad; the above three lots of security being pledged as collatéral 
for the notes dated September 28th, amounting to $5,000, being the 
same notes referred to in the contract of October 34th, referred to 
above. The notes now sued on are owned and claimed by the United 
Lumber Company as against the bankrupt. The $5,000 collatéral sur- 
rendered was the receiver's certificate of the Southern ' Sawmills & 
Lumber Company, which had been previously given the United Lum- 
ber Company as collatéral security. The said W. J. Edwards at the 
time of this transaction represented to the United Lumber Company 
that he was obliged to recover the said receiver's certificate for return 
to the court ; that he wanted to hâve the Southern Sawmills & Lumber 
Company released from any responsibility on the notes, as he had had 
no authority to sign the notes as receiver of the Southern Saw- 
mills & Lumber Company, and no authority to hâve put up the re- 
ceiver's certificate as collatéral. He further represented at the time 
that the bonds of the Carolina Northern Railroad were duly issued and 
were negotiable. The bonds were delivered afterwards to the United 
Lumber Company. The 160 shares of the capital stock was also de- 
livered at the time of the transaction. The stock of the Bank of 
Sanford was not delivered. The agreement further stipulated that 
the United Lumber Company would advance to the Builders' Lumber 
Company $2,500 on the Builders' Lumber Company's note, indorsed by 
W. J. Edwards and said company as security for the loan, or to de- 
liver 200 shares of the capital stock of the Builders' Lumber Company, 
the said 200 shares of stock to be surrendered upon payment of said 
note on or before the date of maturity. The United Lumber Company 
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by check on the Third National Bank of Springfield, Mass., advanced to 
the Builders' Lumber Company the sum of $2,500, the Builders' Lum- 
ber Company executed its note for the said $2,500, and the said W. T- 
Edwards put up as security thereto stock certificate No. 10, being 200 
shares. The said note for $2,500 was paid on January 30, 1905, and 
was surrendered. The 200 shares of stock represented by certificate 
No. 10 is still in the possession of the United Lumber Company, hav- 
ing been filled out in their name. The stock represented by certificate 
No. 5, for 160 shares of the capital stock of the Builders' Lumber 
Company, is held by the United Lumber Company as collatéral. The 
certificate of the capital stock of the Builders' Lumber Company was 
held as collatéral to the payment of the said note of $2,500, which bas 
been paid. On December 27, 1904, at Norfolk, Va., at the request of 
W. J. Edwards, the United Lumber Company signed a proxy, appoint- 
ing W. J. Edwards to vote the said shares of stock at a meeting to be 
held on December 27th. On January 2d, in a letter to W. J. Edwards, 
the said George F. Alexander, treasurer of the said United Lumber 
Company, inclosed the proxy which appears in the minute book, at 
page 25, which is in words : 

"We, the United Lumber Company of Springfieia, Mass., hereby coustitute 
and appoint W. J. Edwards our true and lawful attorney in fact to vote the 
three Iniiidred and sixty shares of stoclî in the Builders' T^-nber Company, a 
corporation chartei-ed under the laws of North Carolina, ;>.. a meetin.u; of the 
stoc'kholders of said Com]iany called to be held at Sanford, North Carolina, 
on Thursday, January fîth, 1005, or at any tune or place to which said meeting 
may be adjourned with purpose or substitution and revocation. Hereby rati- 
fying and approving of ail acts done by my said attorney In fact in the prem- 
ises, as if we were in person doing and performing the same. 

"Given under our hand and seal thts second day of January, 190-ï. 

"The United Lumber Company [Seal.] 
"By George F. Alexander, Treasurer & Mgr." 

The bonds of the Carolina Northern Railroad, which were delivered 
to the United Lumber Company as further collatéral, were surrendered 
by them to W. J. Edwards for return to the court on January 30, 1905, 
as he had been required by the court to surrender the same, as they did 
not belong to him, and was in distress because the United Lumber 
Company would not surrender them without considération. They 
were regarded as the best security they held as collatéral. The United 
Lumber Company were advised by their counsel, Mears, to surrender 
the bonds, even without considération, because they could be traced 
as the property of others, and would hâve to be surrendered if identi- 
fied, and thereupon Edwards, representing to George F. Alexander, 
the treasurer of the United Lumber Comany, that he must bave the 
bonds registered at Lumberton, or he would be involvgd in great 
trouble, as the bonds were not bis property, the said company sur- 
rendered them without considération. 

George F. Alexander, as treasurer of the United Lumber Company, 
being thereto duly authorized, and William H. Saunders and R. H. 
Lynn, as mortgagees and trustées, acting for themselves and Robert 
N. Harper, the only parties in interest, entcred into the contract dated 
the 30th day of January, 1905. On January 31, 1905, a contract was 
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entered into by and between W. J. Edwards, as vice président of the 
Builders' IvUmber Company, and the Louis Stave Company of West 
Virginia, for the purchase and sale of the plant of the Builders' Lum- 
ber Company at the sum of $22,500, which contract is the contract re- 
ferred to in the agreement between the United Lumber Company and 
Saunders and Lynn. On the Ist day of February, 1905, the said 
George F. Alexander, as treasurer of the United Lumber Company, 
being thereto authorized, and W. H. Saunders and R. H. Lynn, mort- 
gagees of the Builders' Lumber Company, for themselves and Robert 
N. Harper, being the parties alone interested, entered into a contract 
supplemental to their contract of the 30th of January, and sup- 
plemental to the contract between the Builders' Lumber Company 
and the Louis Stave Company. On the 2d day of February the 
Builders' Lumber Company by writing duly executed assented to the 
said agreement between said parties of February 1, 1905. At the 
time the said contracts were entered into by said parties, they were 
led to believe by W. J. Edwards, vice président of the Builders' Lum- 
ber Company, that the said Builders' Lumber Company did not owe 
more than a few hundred dollars, other than its debt to Saunders and 
Lynn and to the United Lumber Company. The said United Lumber 
Company hadbeen assured by the said Saunders and Lynn that they 
could effect a sale of the Builders' Lumber Company plant, and at the 
time the Louis Stave Company was investigating it with a view of 
purchase. The parties believed, if the sale could be effected, that 
the debts of the Builders' Lumber Company could be paid in full, and 
the contract was made by the United Lumber Company with the view 
of not embarrassing the probabilities of sale by the institution of bank- 
ruptcy proceedings. Later the sale was not effected because of the 
complication in which the said Builders' Lumber Company was in- 
volved. The United Lumber Company became one of the petitioners 
in this proceeding. 

To the findings of fact exceptions are filed, but after a careful ex- 
amination of a voluminous record this court is of the opinion such 
exceptions are without actual merit. Hence said exceptions are over- 
ruled, and the spécial master's findings of fact aifirmed. 

The référée finds as a conclusion of law, iirst, that the notes ex- 
ecuted by the Builders' Lumber Company to W. H. Saunders and R. 
H. Lynn, mortgagees and trustées, and the mortgage executed by 
the Builders' Lumber Company to the said parties to secure said notes, 
not being for a corporate purpose, and the moneys loaned thereon 
not having been applied to a corporate purpose, to the knowledge of 
the trustées and mortgagees, and no considération therefor having 
passed to said mortgagor, the same are ultra vires and void against 
the creditors in this proceeding of the Builders' Lumber Company; 
second, that the contracts of the United Lumber Companv and William 
H. Saunders and R. H. Lynn, trustées and mortgagees, dated January 
30, and February 1, 1905, are not an estoppel against the United Lum- 
ber Company in setting up the invalidity of the said mortgage ; third, 
that the Builders' Lumber Company is indebted to the United Lum- 
ber Company in the sum of $5,000 upon the said notes, with interest 
148 F.— 17 
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from the mâturity thereof, and that it is also indebted to the said 
Company in the sum of $486.64 on open account, with interest from 
the 12th day of May, .1904, and that the said United Lumber Company 
is entitled to share pro rata with the creditors whose claims hâve bcen 
proven and admitted in the assets of the défendant corporation; fourth, 
that the funds in court should be distributed, first, to the payment of 
the expenses of the trust, and, second, to the payment of the common 
creditors pro rata, including the petitioning creditors. On ail of 
which conclusions of law the référée is affîrmed. The claim of Saun- 
ders, Harper, and Lynn is further objectionable as an attempt to give 
a préférence within four months of the adjudication, even if it were 
otherwise valid. 

It is further ordered that the trustée proceed at once to reduce the 
estate to cash, as provided by law, to collect the bond given for $11,500 
for the deferred payment, and the référée proceed as soon as may be 
to close up the estate. 



AMERICAN CHINA DEVELOPMENT 00. v. BOÎD. 

(Circuit Court, N. D. California.. August 11, 1006.) 

No. 13,082. 

1. Principal and Agent — Contract of Employment — Ratification. 

The Cliinese impérial governmeiit contraeted witti défendant for the 
construction and equipment of a railroad in China, and for the purpose 
of effecting the schenie a commission was organized, consisting of two 
Chinese arid three Americans, to supervise the construction and opération 
of the line. The commission employed plaintiff, one of its number, for a 
period of flve years, to act as secretary to the commission and to the 
gênerai manager and engineer in chief, at a yearly salary. Plaintiff's 
employment was recoguized by defendant's président in a letter, in which, 
however, he repudiated the commission's authority to make a flve-year 
contract, but stated that his position would hold as long as that of his 
chief. Défendant also aecepted plaintiff's services for a year and 10 
months, paid his salary, and later directed his discharge before the ex- 
piration of the contract period, for the purpose of reducing expenseg. 
Held, that défendant ratifled plaintiff's contract, and was bound by Its 
terms. 

2.. JUDGMEKT — ESTOPPEL, 

Where a contract of employment was broken by plaintiff's discharge 
during the month of .Tune, 1904, a judgment reoovered by plaintiff for his 
salary for that month did not estop him from thereafter suing défendant 
for damages for breach of contract. 

[Ed. Note. — For cases in point, see vol. 30, Cent. Dig. Judgment, 
§§ 1092-1005, 1100.] 

3. Master and Servant— Contract or Employment — Breach — Prospective 
Damages. 

In an action by a servant for breach of a contract of employment caused 
by his discharge before the expiration of the term for which he was em- 
ployed, he was entitled to recover prospective damages, consisting of the 
contract price unpaid, in the absence of proof by défendant that plaintiff 
might hâve obtained other employment. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Serv- 
ant, §§ 47, 54r-56.] 
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John Garber, for appellant. 

Bert Schlesinger and Marshall B. Woodrufif (F. M, Brookg,''of 
counsel), for appellee. 

MORROW, Circuit Jiidge. This was an action brought by the 
plaintiff in the consular court of Shanghai, China, to recover from the 
défendant the sum of $31,000 for breach of contract. The cause of 
action stated in the pétition is as foUows : 

"W. Porter Boyd, Plaintiff, vs. American Cliina Development Co., Défendant. 

Pétition. 

"Canton-Hankow Raihvay. 

"To Honorable Jolm Goodnovv, Consul General, Actin^ Judicially : The 
pétition of tlie above-named plaintiff sbows : 

"(1) That he is a citizen of the United States of America now residing at 
Shanghai, China, and within the Jurisdiction of this honorable court. 

"(2) That the défendant is a corporation organized and existing under and 
by virtue of the laws of the state of New Jersey, a sovereign state of the 
United States of America, doing business at said Shanghai, and within the 
jurisdiction of this honorable court. 

"(3) That on the 2]st day of August, 3902, at Shanghai, aforesaid, plaintiff 
and défendant mutually agreed by contract in writing, a copy of which con- 
tract is on file in the office of the U. S. consulate, to which référence is hereby 
made, that the plaintiff should serve the défendant, as set forth in said con- 
tract, and that the défendant should employ the plaintiff, for the term of 
five years, and pay him for his services ,$500 U. S. gold monthly, on the 5th 
of each month, duriug the term of said agreement. 

"(4) That thereupon the plaintiff entered upon the service of the défendant 
under said agreement, and has ever since becn, and still is, ready and williiig 
to continue in such service. 

"(5) That on the llth day of July, 1904, the défendant wrongfully dis- 
charged the plaintiff, and refused to permit him to serve, as aforesaid, thougli 
the plaintiff then and there offered to continue in said service, and perform 
said agreement on his part, to the damage of fae plaintiff in the sum of 
twenty-one thousand dollars. 

"Wherefore the plaintiff demands judgment against défendant in the sum 
of $21,000 U. S. gold, and for costs of suit." 

To this pétition the défendant answered as follows : 

"Between W. Porter Boyd, Plaintiff, and The American China Development 

Company, Défendant. 

"Canton-Hankow Eaiiway. 

"The answer to the amended pétition, flled on the thirty-flrst day of August, 
one thousand nine hundred and four, herein, sheweth as follows : 

"(1) Paragraphs 1 and 2 of the pétition berein are admitted, but the de- 
fendant Company Is not the Canton-Hanltow Railway. 

"(2) The défendant company dénies that it entered into an agreement with 
the plaintiff, as alleged in the pétition, or into any agreement with the plain- 
tiff. The agreement referred to in paragraph 3 of the pétition is made 
between the board of commission of the Canton-Hankow Railway. It is 
denied that the défendant company agreed to employ the plaintiff for the 
term of five years, or for any term, or to pay him for his services, or other- 
wise. 

"(3) It is denied that the plaintiff entered into the service of the défendant 
company, or that the plaintiff has ever been in such service. 

"(4) It is denied that the défendant company wrongfully discharged the 
plaintiff, as alleged in paragraph 5 of the pétition. The plaintiff was dis- 
charged by the said board of eommissioners on the thirtieth day of June, one 
thousand nine hundred and four, and has suffered no damage thereb.v. 
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"(5) In tbf alternative, If tliere was any agreement between the plalntlff 
and the défendant company or otjierwise, whicli is denied, sucli agreement and 
employment were created by or subject to the ternis of a letter dated the 
seventeenth day of March, one thousand nine hundred and three, written by 
the président of the défendant comijany, and the contents of which letters 
were conuuunioated to the plahitiff, and understood and agreed to by him. 
The following is a copy of such letter: 

" 'New York, March 17th, 1903. 

" 'Mr. Willis B. Gray, Eng'r in Ghief and General Manager, the American 
China Development Company, Shansïliai, China- My Dear Sir: By a récent 
mail I wrote you in regard to Mr. Boyd, and the resolution of the board of 
commissioners giving liim a flve-year conti'act. Now the board of com- 
missioners hâve no autliority to do any such thing, and it Is only fair to 
Jlr. Boyd to state, in a manner not to be misunderstood, that the American 
China Development Company acceptis no siieh ternis by the board of com- 
missioners. Mr. Boyd, wlio is secretary to the général manager, holds what is 
a confidential position, and his tenuve of office can only bo as long as that of 
his chief. Except for some extraordinary reason, you will not be interfered 
with in the sélection of your private secretary, but you must give your snc- 
cessor the sarae privilège. I liope tbat Jlr. Boyd will continue with the com- 
pany flve years, or as long as be niay désire to sbiy, but such stay will be 
raitirely iudependeut of the récent resolution of the Board of Commissioners. 
Very truly yonrs, 

"'[Signedl Wm. Barclay Parsons.' 

"(G) Mr. Willis E. Gray was the engineor-in-ebief and gênerai manager of 
the défendant company at the date of sucb letter. 

"(7) Mr. Gray was Mr. Boyd's 'cliief,' within the nieaning of the said 
letter. 

"(8) Mr. Gray has since left China, and is not .at présent the engineer-in- 
chief and gênerai manager of tbe défendant company, nor in that eompany's 
empioynient. 

"(9) lu the alternative, the plaintifE has sustained no damage, or the 
damages claimed by him are excessive. 

"Wherefore, the défendant company pr.ays: (1) For an order that the 
pétition heroin be dismissed. (2) For an order that tbe plaiutiff do pay to 
the défendant company its costs of suit." 

The agreement referred to in the third paragraph of plaintiff's péti- 
tion, is as follows: 

"Impérial Chinese Railway Administration, Canton-Hankow (Yueb Han) 

liiue. 

"Office of tbe Board of Commissioners. 

"AGREEMENT. 

"This agreement, made at Shanghai, China, on the 21st day of August, A. D. 
1902 (one thousand nine hundred and two), between the board of eoiinuis- 
siouers of the Canton-Hankow (Yueb Han) Railway through its cbainnini, 
Willis E. Gray, hereinafter designated as the 'Commissioners,' and ilr. W. 
Porter Boyd, a citizen of the United States of America, residing at Ilouolulu. 
Hawaiian Islands, and to the date of the exécution of this agreement holding 
a responsible position with the United States goverument, and bereinaftpi' 
designated as the 'Secretary,' witnesseth : 

"Article B'irst, That the commissioners on behalf of the Canton-Hankow 
Kailway employ the secretary for the period of live years, dated froin tbe 
flrst day of August, 1902 (one thousand nine hundred and two), as secretary 
to the commissioners and secretary to the eugineer in chief. 

"Article Second. That the salary to be paid by the Oanton-Hankow Rail- 
way to the secretary during the period of this agreement shall be annually 
six thousand gold dollars of the United States coinage of the présent stiiud-n-d 
weight and fineness, the same to be paid in equal monthly installments on the 
fiftb day of each montb for the montb last preceding. 
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"Article Third. Tluit the commissioners pay the traveling expenses of the 
seci'etary aiirt wife from Honoluln to Shanghai. 

"Article Fourth. That the coimiiissioners are to pay ail proper and actual 
expenses iucurred by the socretary tor himself wliile the lattcr is absent from 
Shanghai on raih'.ay Irasiuess, and the secretary shall pay Iiis own personal 
expenses while on duty in Shan^liai. 

"Article l'^ifth. That the secretary shall faithfully and honestly to the 
best oi' his ability serve the commissioners and en^'ineer in chief, and that 
his habits shall at ail times be free trom criticism. and shall not engage in any 
business without first obtaining the consent of the commissioners, nor divulge 
information eoncerni]ig tlie affairs of the commissioners or the engineer in 
chief. 

"Article Sixth. That should the secretary, at any time after the expiration 
of one year from date of this agreement, be unable to attend to his duties by 
roasou of illness, coutinuing for three consécutive months. his salary shall be 
paid as usual, but if such illness continue beyond three months he shall 
reçoive no further salary until able to résume his duties, when his salary shall 
agj'.in be paid, beginning at the date of such resumption. If, however, the 
secretary does not enter upon his duties at the end of six months from the 
beginning of such sickness, then the commissioners may, if they so désire, 
déclare this agreement terminated, and the secretary shall reçoive no further 
compensation. 

"Article Seventh. That four copies of this agreement shall be made. A 
copy shall be fîled wîth the director gênerai and one in the consulate gênerai 
of the United States at Shanghai. The commissioners and the secretary shall 
each retain a copy. 

"In testimony whereof the commissioners bave with the full approval of the 
director gênerai of the Impérial Chiuese Raiiway Administration, by and 
uuder the authority given them by article six (6) of the contraet between the 
Impérial Ghinese Government and the American China Development Com- 
pany, dated April 14, ISOS (one thou-uind (-itrht hundred and ninety eight), and 
July ISth, 1900 (one thousand nine hundred), and the secretary bave upon 
the day and year first herein written signed their names and afflxed their 
seals to the foregoing agreement. 

"For the Canton-IIankow Ilailway, by ordor of the commissioners, 

"[Signed] Willis E. Oray, Chairman. [Seal.] 

"[Signed] W. Porter Boyd. [Seal.] 

"Witness: [Signed] Geo. A. Derby." 

The évidence shows that on the 21st day of Aiigust, 1902, the plain- 
tiff entered into the service described in the agreement as secretary of 
the board of commissioners of the Canton-Ilanlîow Raihvay and sec- 
retary to the engineer in chief ; that he performed the services to which 
he was assigned, and was paid his salary, as provided in the agreement, 
by the American China Development Company from August 1, 1902, 
up to June 1, 1904, having served for a period of one year and 10 
months; that he continued in tlie employment until July 11, 1904, when 
he was notified by the acting engineer in chief that, "having ceased to 
be secretary to the board of commissioners or to the engineer in chief," 
he was not to enter the office of the company in future. On July 11, 
1904, the plaintiff brought suit in the consular court at Shanghai, 
China, for his services for the month of June, and rccovered a judg- 
ment. 

Upon the trial of the présent case in the consular court a judgment 
was entered in favor of the plaintiff for $13,-519. The case has been 
brought hère both by appeal and by writ of error, under sections 4093 
and 4096, Rev. St. U. S. [U. S. Comp. St. 1901, pp. 2771, 2772]. 

The appellant and plaintiff in error (the défendant in the consular 
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court) contends that the judgment in the consular court is erroneous 
in the following assigned particulars: (1) In adjudging that the 
défendant company was bound by the contract, or that it employed 
plaintiff in any capacity. (2) In adjudging that the plaintiff was not 
estopped froni maintaining this action by his former suit for his salary 
for the month of June, 1904. (3) In adjudging that the plaintiff was 
entitled to prospective damages. (4) In considering the injury to 
plaintiff's character and the fées of his attorneys as éléments of his 
damages. (5) The plaintif! testifîed on his own behalf. On cross- 
examination he was asked as to his duties as secretary of the board 
of commissioners, the apparent object of the question being to ascer- 
tain what proportion of plaintifï's work was done as secretary of 
the engineer in chief and what proportion as secretary to the board 
of commissioners. The consul overruled the question, and the action 
in not allowing the plaintifï to answer this question is assigned as 
error. 

1. It appears from the record that on April 14, 1898, the Chinese 
minister at Washington, having been designated and deputed by the 
director gênerai of Impérial Chinese Railways for the purpose, entered 
into a written contract with the American Chinese Development Com- 
pany of New Jersey, wherein the latter agreed to provide a loan, 
amounting to £4,000,000 sterling, or its équivalent in American dollars 
gold, or more, if necessary, for the construction of a railway line in 
China from the city of Hankow to the city of Canton upon the security 
of Impérial Chinese gold bonds, carrying interest at the rate of 5 per 
cent, per annum, such bonds to be a first mortgage upon the railway 
and its appurtenances. The bonds were to be delivered to and taken 
by the American China Development Company at 90 per cent, of their 
face value, the company to hâve the liberty of selling any or ail of 
the bonds to the public, the company bearing whatever loss and receiv- 
ing whatever profit there might be in the sale. The company was 
also required by the contract to build and equip in accordance with the 
best modem System and operate a line of railway with ail necessary 
appurtenances from Hankow to Canton and from Canton to the sea, 
if such latter extension should be deemed advisable, and as a rémunér- 
ation for superintendence and services the company was to receive as 
compensation 5 per cent, on the entire cost of construction, excepting 
land and earthworks. After completion of the line, or so much of the 
line as might be in working order, it was to be operated under officiais 
appointed by the company, who were to be approved by the director 
gênerai, It was further agreed that, after paying salaries and wages 
and other expenses for operating and maintaining the line and the in- 
terest on the loan, the company should receive 20 per cent, on the net 
profits, to be represented by and in the form of debentures, to an 
amount equal to one-fifth of the cost of the line, which debentures 
should be issued in form agreed to by the director gênerai and the 
company at the same time as the first mortgage bonds provided for 
in the agreement. By a supplemental agreement between the Impérial 
Chinese Railway Administration, under impérial sanction, and the 
American China Development Company, dated July 13, 1900, it was 



AMERICAN CHINA DEVELOPMENT CO. V. BOYD. 2G3 

recited that a preliminary survey, as provided in the main agreement, 
had been made, which had disclosed the fact that the work of con- 
struction would cost more than was contemplated, and that it was 
Uberally estimated that a surn of $40,000,000 American gok\ would be 
required for building and equipping the railvvay. The American Com- 
pany was accordingly authorized to sell or hypothecate the bonds of 
such lines from tinie to time as money should be needed for the work, 
or as the money market would allow, and the provisions of the sup- 
plemental agreement were to be construed and treated as of the same 
purport and effect as a mortgage customarily executed and delivered in 
the United States to a trustée for the purpose of securing loans to and 
bond issues upon railway properties. In article 6 of this supplemental 
agreement, it was provided as follows : 

"The director gênerai slmll * * * sippoitit a boai-d for RU{)ervising the 
construction and opération of the raihvay, to be called the 'Board of Coin- 
mlssioners.' * * * The menibers thereof shall be IJve, of whom two are 
to be Chinese selected and appointed by the director gênerai, and, besides tlie 
engineer in chief, there shall be two foreign members selected and appoiuted 
by the American company. The salaries of thèse flve members are to be flxed 
by the director gênerai and the American company, and to be paid from the 
gênerai accounts of the railway." 

In accordance with the foregoing paragraph of the supplemental 
agreement, a board of commissioners of the Canton-Hankow Railway 
was organized at Shanghai, China, on August 21, 1902. The members 
of the board présent were W. E. Gray, Chun Oiting, J. S. Fearon, and 
W. P. Boyd, plaintiff in this case. The object of the meeting, as stated 
by the chairman, was the organization of the board of commissioners 
of the Canton-Hankow Railway under the contract. In the minutes 
of the proceedings of the board on this occasion it is recited : 

"Notice was given by his excellency Sheng Tajen that Mr. Chun Oiting and 
Taotai Wong Kai Kah were appointed as members of the board of commis- 
sioners for the Chinese. The American China Development Company ad- 
vised that Mr. J. S. Fearon and Mr. W. P. Boyd, with Mr. W. E. Gray, engi- 
neer in chief, were the commissioners to represent its interests on the board 
of commissioners. * * * it was moved by Mr. Chun Oiting and seeonded 
by Mr. Fearon that the chairman be authorized to employ Mr. W. P. Boyd as 
secretary to the board of commissioners and also to the engineer in chief at a 
salary of six thousand dollars ($6,000) U. S. gold per annum, and to exécute 
a contract with him, which contract was subraitted, covering a period of flve 
years from August ], 1902. Resolution and contract were approved, and 
contract duly executed." 

The contract bas already been set out on 148 Fed. 260. On 
January 10, 1903, William Barclay Parsons, président of the Amer- 
ican China Development Company, gave to Kenneth J. Kingsford in 
New York City a letter of introduction to W. E. Gray, gênerai man- 
ager and engineer in chief at Shanghai, China, informing the latter 
that Kingsford had been appointed controller of the American China 
Development Company. The letter contained the following para- 
graph : 

"As Mr. Kingsford is the head of a department. and ranklng next to yoa 
In China, It wiil be well to bave him replace Mr. Boyd on the board of com- 
missioners, so that any financial matters that may arise at the meetings of the 
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board may be proinptly and properly answered by the comptroller. It Is not 
necessary to displaee Mr. Boyd as secretary of the board of commissioners, as 
that is a position wliich I thinlî he should continue to fill, and tliere is no 
reason wby a member of the board should be secretary of it." 

On March 17, 1903, Mr. Parsons, as président of the company, 
wrote to W. E. Gray, as gênerai manager and engineer in chief, con- 
cerning the contract entered into between the board of commissioners 
and W. P. Boyd August 21, 1902, employing the latter for a term 
of five years. This letter is as follows : 

"By a récent mail I wrote you in regard to Mr. Boyd, and the resolution 
of the board of commissioners giving liini a five-year contract. Now the board 
of commissioners hâve no iuithority to do any sucli thiug, and it is only fair to 
Mr. Boyd to stato, in a manner not to be misunderstood, that the American 
China Development Company aceepts no such terms by the board of com- 
missioners. Mr. Boyd, who is secretary to the gênerai manager, holds what la 
a confldential position, and his tenure of office can only be as long as that of 
his chief. Except for some extraordinary reason, you will not be interfered 
with in the sélection of your private secretary, but you nmst give your suc- 
cessor the same privilèges. I hope that Mr. Boyd will continue with the 
Company five years, or as long as he may désire to stay, but such stay will be 
entirely independent of the récent resolution of the board of commissioners." 

Mr. Gray showed this letter to Mr. Boyd, who testified that he 
told Mr. Gray that the American China Development Company was 
rather late in the day; that he had already resigned a government 
position and signed the contract with the company. Mr. Gray said 
that it wouldn't make any différence, that the board had a perfect 
right to make the contract, and that he would write a letter to that 
effect. Mr. Gray accordingly wrote to the New York office under 
date of May 9, 1903, as follows,: " 

"I hâve shown your letter in relation to Mr. Boyd to him. I am quite 
sure the board of commissioners felt they were acting fully within their 
authority when they made a contract with him." 

Mr. Boyd continued to perform the dtities mentioned in the con- 
tract, and was paid his regular monthly salary until May 2, 1904, 
when the board of commissioners received a telegram from the New 
York office, dated May 1, 1904, as follows: 

"Immediately on receipt of this lirait expenditure to $4,",000 monthly Inclnd- 
Ing everything. Construction-lan-police-general expenses, discharge Boyd, buy 
wood ties Yuehhan." 

In presenting this telegram to the board of commissioners Mr. 
Kingsford said : 

"Owing, I believe, to some reason or other, the expenses hère are to be 
curtailed, and Mr. Boyd discharged, I présume, in conséquence. I hâve in- 
structed Mr. Boyd that liis services as an offlcer of tlie American China De- 
velopment Company hâve ceased, and he will therefore cease to represent the 
American China Development Company as an acting commissioner on this 
board." 

On the 6th of June, 1904, Mr. Kingsford, acting a^ent and comp- 
troller of the défendant, wrote to the plaintiff, referring to the notice 
which he gave the plaintiff on the Ist of May, stating that he had 
received télégraphie instructions from New York to "discharge the 
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plaintiff, and that he wrote the letter to inform him that he now had 
anotlier cable from the New York office stating that they considered 
the plaintiff discharged since April 30th. Mr. Kingsford further 
says in this letter: 

"As we hâve i)aitl yoii your salary xip to tbe flrst of June, this company 
cannot sive you ar.y further rémunération. We are, however, prepared to pay 
your passade baclî to Honolulu, as is eustomary. siiould you wish it. Kindly 
give the writer ail the keys belonging to the company, and corresponûence and 
documents which you hâve in your office." 

To this letter the plaintiff replied on June 7th as follows: 
"The instructions received by yon from the New York office prompting the 
announcement conveyed in your letter of the Oth inst., whereby a solemn 
contract between the American China Development Company and myself is 
declared abrogated, is clearly in violation of the rights and privile.aes guar- 
anteed and secured to me by the ternis of said contract, made in strict com- 
pliance and conformity with the clear and well-deflned powers wilh wbich the 
board of commissioners is endowed, which is clearly stated in article No. 6 
of the rules definins the power of the board of commissioners. I will there- 
fore refuse to consider myself discharged or deprived of any of my légal 
rights under the terms of said contract, and I will not deliver up the keys, 
correspondence, ancl documents in my custody belonging to the «impany. in 
complianee with the demand in your letter of the 6th inst., and will continue 
to perform my functional duties as though no such order of discharge had 
beeu made." 

On June 30, 1904, the board of commissioners adopted the follow- 
ing resolution : 

"Resolved that Mr. W. P. Boyd is hereby discharged from his position as 
secretary to this bonrd and to the engineer in ehief, and is hereby notifîed to 
turn over ail records of said offices to the board of commissioners and the 
acting engineer in chief, respectively." 

It appears from this évidence that the Impérial Chinese government 
entered into an agreement with the American China Development 
Company for the construction and equipment of a line of railway 
from Hankow to Canton. The Chinese government was to issue 
bonds to the amount of $10,000,000, which were to be taken and sold 
by the American China Development Company, and with the proceeds 
the company was to build, equip, and operate the road in accordance 
with the terms of the agreement. For the purpose of carrying this 
schc^'e into opération, a board for supervising the construction and 
opération of the raihvay was provided. This board was to be called 
the "Board of Commissioners." It was to consist of fîve members. 
Two of the members were to be Chinese, who were to be selected and 
appointed by the director gênerai of the Impérial Chinese Railway 
Administration. There were to be two foreign members besides the 
engineer in chief, who were to be selected and appointed by the Amer- 
ican China Development Company. The salaries of thèse fîve mem- 
bers were to be fixed by the director gênerai and the American China 
Development Company, and were to be paid from the gênerai ac- 
counts of the railway. The board of commissioners, as a body, was, 
in effect, the agent of both the Chinese government and the American 
China Development Company in the construction and equipment of 
a line of railway from Hankow to Canton, and the members of the 
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board individually were appointed by, and represented the interests 
of, their respective principals. The plaintiff became a member of the 
board at the time of its organization, representing the interests of the 
American China Development Company. This is set forth in tlie 
proceedings of August 21, 1902, connected with the organization of 
the board, under paragraph 6 of the supplemental agreement. It is 
stated in the minutes of the proceedings that the American Cliina 
Development Company advised that Fearon, Boyd, and Gray were 
the commissioners to represent its interests on the board. In addi- 
tion to being a member of the board of commissioners, the plaintiff 
was employed by the commissioners on behalf of the Canton-Hankow 
Railway for the period of five years, dating from the Ist day of 
August, 1902, as secretary to the commissioners and sccretary to the 
engineer in chief. This employment was manifestly in the interest of 
the American China Development Company, and was made by the 
commissioners as the agent of that company. It is true the name of 
the company was not mentioned as the contracting party in the agree- 
ment of August 21, 1902. The parties to that agreement were the 
"Board of Commissioners of the Canton-Hankow (Yueh Han) Rail- 
way, through its Chairman, Willis E. Gray, * * * and Mr. W. 
Porter Boyd." The agreement, hovi^ever, recites that it is "with the 
full approval of the director gênerai of the Impérial Chinese Railway 
Administration, by and with the authority given them article six (6) 
of the contract between the Impérial Chinese government and the 
American China Development Company, dated April 14, 1898, and 
July 13, 1900." 

The emplo3'ment of the plaintiff was recognized and ratified by the 
président of the American China Development Company in his letter 
of January 10, 1903, to Willis E. Gray, gênerai manager and engineer 
in chief, in which he says that it would be well for Mr. Kingsford to 
replace Mr. Boyd on the board of commissioners, but he also says 
that it will not be necessary for him to replace Mr. Boyd as secretary 
of the board of commissioners. The employment was also recog- 
nized by the président of the company in his letter of March 17, 1903, 
when he undertook to repudiate the contract providing for the em- 
ployment of the plaintiff for a period of five years, and said that the 
board of commissioners had no authority to do any sucli thing. The 
objection to the contract was, however, stated to be that the secretary 
to the gênerai manager holds what is a confidential position, and his 
tenure can only be as long as his chief. The président hoped that 
Mr. Boyd would continue with the company five years, or as long as 
he might désire to stay. The employment was also recognized and 
ratified by the company in accepting his services for a period of one 
year and 10 months, and paying his salary during that time, upon 
printed vouchers made ont in form against the company. The com- 
pany also recognized his employment in directing his discharge from 
the employment of the company on May 1, 1904, June G, 1904, and 
June 30, 1904. 

There can be no question, therefore, but that the plaintiff was em- 
ployed by the défendant during the time plaintiff continued in such 
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employment. He certainly was not employed by the Chinese govern- 
ment nor by the board of commissioners except as the agent of the 
American China Development Company. But, was the défendant 
bound by the agreement of August 21, 1902, to the employment of the 
plaintifif for the period of five years? That is the question. 

The plaintiff was in the service of the United States government as 
shipping commissioner at lionolulu when he went to Shanghai and 
signed the agreement of Angust 21, 1902. x^fter that contract was 
signed, and not before, he resigned his position as shipping commis- 
sioner. It will not be presumed that the plaintiff would be employed 
in such important positions, as that mentioned in the contract, or trusted 
with such confidential relations to defendant's business and opéra- 
tions, without some one responsibic for his engagement having knowl- 
edge of his ability, expérience, and previous occupations. The agree- 
ment provided that he should be employed as secretary to the com- 
missioners and secretary to the engineer in chief. He at once entered 
upon and performed the duties of thèse two positions. The agree- 
ment provided that he should be paid an annual salary of $6,000 in 
gold, to be paid in monthly installments. This salary was paid to 
him by the défendant for the period of one year and 10 months. The 
services performed and salary paid were certainly under the written 
contract, as there was no other, and if the contract was not originally 
authorized by the défendant, thèse acts certainly constituted ratifica- 
tion. But the défendant claims to bave repudiated the contract in 
March, 1903, more than six months after its exécution, on the ground 
that one of the positions held by the plaintif? under the contract was 
a confidential one to another officer, and that his employment could 
only continue as long as it was agreeable to that ofifîcer. The plain- 
tiff protested against this interprétation of the contract, and refused 
to accept it. Nevertheless, he was continued in the employment with- 
out further controversy for more than a year longer, performing the 
duties prescribed in the contract. He was then ordered discharged, 
not because the plaintiff had failed to perform his duties, or in any 
respect lacked qualifications for them, and not because his employ- 
ment in a confidential position to another officer was not agreeable 
to that officer or to the commissioners, but the discharge was ordered 
because the company desired to reduce expenses. Manifestly, this 
was not a déniai of the obligations of the contract. Moreover, there 
is not a particle of évidence in the record tending to show that the 
plaintiff either entered into the employment of the défendant, or con- 
tinued in such employment with any agreement or understanding that 
the tenure of his employment was dépendent upon the expenses at- 
tending defendant's opération. My conclusion is, therefore, that the 
défendant is bound by the contract as a principal, the contract having 
been executed by the board of commissioners as the agent of the de- 
fendant ; but, if there is any question as to the authority of the board 
of commissioners to make this contract, it was afterward ratified by 
the acts of the défendant. 

2. There is nothing in the record to sustain the claim of the de- 
fendant that the plaintiff is estopped from maintaining this action by 
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his former suit for his salary for the month of June, 1904. The suit 
is not pleaded, and there is no judgment in the record, but in the 
defendant's answer it is alleged that the plaintiff was discharged by 
said board of commissioners on the 30tli day of June, 1904, and had 
suffered no damage thereby. In tlie report of the testimony taken 
upon the trial in this case on September 8, 1904, there is tlie foUowing 
statement, referred to in the bill of exceptions: 

"By agreement betweeii the two connsel, tlie evidonee of Messrs. Boyd and 
K. J. Kingsford, as giveii in this court on the 22(1 of July, was admitted as 
testimony in this case, anrt the exhlhits of the suit heard on the 22d of July 
were agreed upon as exhibits In. this case." 

In the testimony of the plaintiff, Boyd, given in the prîor case, and 
by the agreement made évidence in this case, is the following: 

"Q. Did you make a demaud for the payment of your salary for the month 
of June, and it was relused? A. I did, on the ôth June, and it was refused. 
Q. How much was due you? A. $500 gold." 

In the opinion of the consular court there is this référence to this 
prior case : , 

■ "On July llth Mr. Boyd brought suit for services rendered in June, 1004, 
under the before mentioned contract, and obtaiued judgment therefor in tins 
court. In the présent suit Boyd sued on August ]Oth for U. S. gold $500 for 
July salary, Défendant denied any agreement. and hiaintained that plaintifC's 
proper reriiedy, If any, was to sue for damages for breach of contract. Plain- 
tiff on September Ist flled a new pétition, alleging breach of contract, and ask- 
Ing U. S. gold $21,000 damages. To this procédure défendant offercd no 
pbjection." 

If this référence to the prior suit in the opinion of the court and in 
the bill of exceptions be deemed sufficient to require this court to 
consider this spécification in the appeal, it is sufficient to say that the 
former suit appears to hâve been for the salary of the plaintiff for 
services rendered during the month of June, 1904, under the contract 
of August 21, 1908. The présent suit is for breach of that contract 
in July, 1904. There is no estoppel in the prior suit prosecuted by 
the plaintiff for his salary for services rendered under a contract as 
against the présent suit brought for a subséquent breach of that con- 
tract. 

3. The présent suit appears to hâve been originally brought by the 
plaintiff to recover from the défendant the salary due plaintiff for his 
services during the month of July, 1904. The défendant denied lia- 
bility upon such a cause of action, and maintained that plaintiff's rem- 
edy, if any, was for damages for breach of contract. The plaintiff 
accordingly amended his pétition, claiming damages for a breach of 
contract. To this amended pétition no objection was made, and no 
objection was offered to the testimony introduced in support of the 
amended pétition. Plaintiff testified in his own behalf upon the hear- 
îng as follows: 

"Mr. Brooks. How many months remain unexpired of the term of your 
contract? Witness. Three years and one month. Mr. Brooks. That is includ- 
Ing July and August? Witness. Yos. Mr. Brooks. You say tliat is three 
years? Witness. Tlurty-sevcu months. Mr. Brooks. At $0(10 gold a month, 
if you were permittod to carry out the contract? Witness. That is $18,300 gold. 
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* * * Mr. Brooks. Hâve you endeavored to find any employment during the 
last month or two? Witness. I made inquiries arnong my frionrls during the 
last month or two, and I hâve been unable to find any employment so far. 
Tbere is no good outlook for me for a position." 

Without objection or exception to tliis testimony, no question would 
be présentée! to this court for revicw upon writ of error, and, while 
the case cornes liere on appeal, the statute makcs the appeal subject 
to the rules, régulations, and restrictions prescribed in law for writs 
of error from district courts to circuit courts. Rev. St. § 4093 [U. S. 
Comp. St. 1901, p. 2771]. 

But the appellant seeks to avoid the absence of objections and ex- 
ceptions to the testimony by urging the objection that the judgment 
was excessive, and made excessive by the consular court, taking into 
considération the prospective damages which the plaintiff would sufïer 
between the date of trial and the expiration of the contract. The 
amount sued for was $31,500. The plaintiff had recovered a judg- 
ment for his salary for the month of June, 1904. The trial was had 
on September 10, 1904. There was then due the plaintiff under the 
contract his salary for two months and 10 days, or $1,166. If the 
plaintiff had been permitted to continue to discharge his duties under 
the contract until the expiration of the term, his salary for the un- 
expired term vi'ould hâve amounted to $18,500. The judgment was 
for $13,519. It is évident that the court, in entering its judgment for 
the plaintiff, did take into considération prospective damages. Was 
the judgment excessive by reason of that fact? Assuming, without 
admitting, that this question is open for considération on this appeal, 
I think the law as now established by the authorities, upholds the 
judgment. 

In Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953, 
the action was for breach of four certain contracts for the delivery 
of certain baies of hops. As to the first contract, the term to com- 
mence performance had arrived, and a shipment had been tendered 
and refused. The breach as to the other three contracts was the 
refusai to perform before the time for performance had arrived. 
The court, in deciding the case, reviewed the American and Eng'ish 
cases relating to the right of the injured party to recover prospective 
damages for the breach of an exccutory contract. The court held 
that the doctrine that there might be an anticipatory lirench of an 
executory contract by an absolute refusai to perform it hid b:come 
the settled law of England as applied to contracts for services, for 
marriage, and for the manufacture and sale of toocIs, and that the 
rule laid down in Hochster v. De la Tour, 2 El. & VA. G7R. was a 
reasonable and proper rule to be apnlied to the case bcf"re t'^e court. 
That case was an action to recover prospective damages for the breach 
of a contract for employment, and its approval by the Suprême Court 
of the United States makes it applicable to the présent case. The 
case is stated by the Suprême Court as foUows : 

"Plaintiff, in April, 1852, had agrned to serve défendant, and de'i'endant 
had undertaken to employ plaintiff, as courier, for three months from 
June first, on certain terms. On the eleventh of May défendant wrote plain- 
tiff that he had changed his mind, and deelined to avail himself of plain- 
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tlff's services. Therenpon, and on May twenty-second. plaintîff brousht an 
action at law for breacli of eontraet, In tbat défendant, before tbe said flrst 
of June, thougb plaintifC was always ready and williug to perform, re- 
fused to engage plaintifE or perform bis promise, and then wrongfully 
exonerated plaintifC from tbe performance of tlie agreeinent, to liis damage ; 
and it was ruled tbat, as tbere could be a breac]i of eontraet liefore tbe 
time fixed for perforniaiice. a positive and absolute refnsal to carry ont 
tbe eontraet prior to tbe date of actnal default nnmunted to sucb a Itroncli. 
In tbe course of tiie arginnent, Mr. Justice Croniiiton observed : 'Wben a 
party announces bis intention not to fulfill tbe eontraet, tbe otber si de 
may take bim at liis word. and reseind tbe eontraet. Tbe word "rescimi" 
implies tbat botb parties bave .agreed tbat tlie eontraet sball l)e at an end 
as if it bad never been. But I am inelined to tbink tbat tbe party may 
aiso say : "Sinee you bave announced tbat you will not go on witli tbe 
eontraet, I will consent tbat it sball be at an end from tbis time; but 
I will hold you liable for tbe damage I bave fiustaiued. and I will pro- 
ceed to make tbat damage as little as possible by making tbe best use I can 
of my liberty." ' " 

In delivering the opinion of the court (Campbell, C. J., Coleridge, 
Erle, and Crompton, JJ.), Lord Campbell, after pointing ont tîiat 
at common law there were numerous cases in which an anticipatory 
act, such as an act rendering the eontraet impossible of performance, 
or disabling the party from performing it, would constitute a breach 
giving an immédiate right of action, laid it down that a positive and 
unqualified refusai by one party to carry out the eontraet should be 
treated as belonging to the same category as such anticipatory acts, 
and said (page 690) : 

"But it is surely mueh more rational, and more for the benefit of both 
parties, that, after tbe renuneiation of tbe agreement by the défendant, 
tbe plaintifC sbould be at liberty to eonsider bimself absolved from any 
future performance of it, retaining bis rigbt to sue for any damage be bas 
suffered from tbe breacb of it. Thus, instead of remaining idle and laying 
out money in préparations wbich must be useless, be is at liberty to seek 
service under anotber emjjloyer, which would go in mitigation of the 
damages to wbich be would otberwise be entitled for a breach of the eon- 
traet. It seems strange that tbe défendant, after renouncing tbe eon- 
traet, and absolutely declariug tbat he will never act under it. sbould be 
permitted to ob.iect tbat faith is given to bis assertion, and tbat an op- 
portunity is not left to bim of changing bis mind. If the plaintifC ia 
barred of any remedy by entering into an engagement ineonsistent witb 
starting as a eourier witb the défendant on tbe Ist of June, be is prejudiced 
by putting faitb in tbe defendant's assertion ; and it would be more con- 
sonant witb prinelple if tbe défendant were precluded from saying tbat 
he had not broken the eontraet wben be declared tbat be entirely re- 
nounced it. Suppose that tbe défendant, at the time of bis renuneiation, 
had embarited on a voyage for Australia, so as to render it pliysieally im- 
possible for bim to employ tbe plaintifï as a eourier on the continent of 
Europe in the months of June, July, and August. 1852. Aecording to de- 
cided cases, the action migbt bave been brougbt before tbe Ist of June; but 
tbe renuneiation may bnve been founded on otber tacts, to be given in évi- 
dence, which would equally bave rendered tbe defendant's performance of 
tbe eontraet impossible. Tbe man who wrongfully renounces a eontraet into 
which he bas dellberately entered cannot justly complain if be is immediately 
sued for compensation in damages by tbe man whom he bas injured; and 
it seems reasonable to allow an option to tbe injured party, either to sue 
immediately, or to wait till tbe time when the act was to be doue, still hold- 
ing it as prospectively binding for tbe exercise of tbis option, wbich may 
be advantageous to the innocent party, and eamiot be prejudicial to the 
wrongdoer. An argument against the action before tbe Ist of June is urged 
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from tbe difflculty of calculatlng the damages, but thls argument Is equally 
strong against an action before the Ist of September, when the three months 
would expire. In either case, the jury in assessing the damages would be 
justified in looliing to ail that had happened, or was lil^ely to happen, to 
increase or mitigate the loss of the plaintiff down to the day of trial. We 
do not find any décision eontrary to the view we are taking of this case." 

In a previous case (Pierce v. Tennessee Coal. etc., R. R. Co., 173 U. 
S. 1, 19 Sup. Ct. 335, 43 L. Ed. 591) the Suprême Court of the United 
States had held that on discharge from a contract of employment the 
party discharged might elect to treat the contract as absolutely and 
fînally broken, and in an action to recover the full vakie of the con- 
tract to him at the time of the breach include ail that he would re- 
ceive in the future as well as in the past, deducting any sum that he 
might hâve earned or that he might thereafter earn. Mr. Justice 
Gray, speaking for the court, said: 

"It appears to us to be equally clear that the Circuit Court of the United 
States erred in excluding the évidence ofCered by the plaintifC, in restricting 
his damages to the wages due and unpaid at the time of the trial, and in 
declining to instruct the .lury as he requested. Upon this point the au- 
thorities are somewhat eonflicting, and there is little to be found in the dé- 
cisions of this court, having any bearing upon it, beyond the afflrmance of 
the gênerai propositions that "in an action for a personal injury the plaintiff 
is entitled to recover compensation, so far as It is susceptible of an estimate 
in money, for the loss and damage caused to him by the defendant's négli- 
gence, including not only expenses incurred for médical attendance and a 
reasonable sum for his pain and suffering, but also a fair recompense for the 
loss of what he would otherwise bave earned in his trade or profession, 
and bas been deprived of the capacity of earning by the wrongful act of 
the défendant' ; and, 'in order to assist the jury in making such an estimate, 
standard life and annuity tables, showing at any âge the probable duration 
of life, and the présent value of a life annuity are compétent évidence' 
(Vicksburg, etc., Railroad v. Putnam, 118 U. S. 545, 554, 7 Sup. Ct. 1, 30 L. Ed. 
257) ; and that in an action for breach of contract 'the amount which would 
hâve been received if the contract had been kept is the measure of damages 
if the contract is broken' (Benjamin v. Hillard. 2,3 How. [U. S.] 149, 167, 16 
L. Ed. 518). But the récent tendency of judicial décisions in this country, 
in actions of contract, as well as in actions of tort, bas been towards allow- 
ing entire damages to be recovered, once for ail, in a single action, and thus 
avoiding the embarrassment and annoyance of repeated litigation. This 
especially appears by well-considered opinions in cases of agreements to fur- 
nish support or to pay wages, a few only of which need be referred to." 

In the case of Rhoades v. Chesaneake & O. Ry. Co., 49 W. Va. 
SOC, 39 S. E. 209, 55 L. R. A. 170," 87 Am. St. Rep. 82G, the same 
doctrine was declared by the Suprême Court of West Virginia with 
respect to a similar state of facts. 

The appellant contends that the law of the last tvvo cases is not 
applicable to the présent case, for the reason that in both cases the 
employés had received permanent injuries in the service of the em- 
ployers, and as compensation for such injuries the employers had 
entered into agreements with the employés to pay them wages and 
provide them with support. In such cases it is contended that the 
damages can be determined with some degree of certainty, presum- 
ably for the reason that it was not probable that they could obtain 
employment elsewhere, and the cost of support could be ascertained, 
while in the présent case it is said the plaintiff's damages will be un- 
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certain, since he might obtain cmployment elsewhere, and even more 
remunerative than that from which he was discharged, and his sup- 
port is not involved. But this is a question of évidence relating to 
the mitigation of damages, and — 

"The burden of proof is on the défendant to show that the plaintiff might 
Uave obtained other employment ; for the failure of the plaintiff to obtain 
other eœpJoyment does not aifeet the right of action, but only goes in ré- 
duction of damages, and, if nothing else is shown, the plaintiff is entitled 
to recover the oontract price upon proving the defendant's violation of the 
con tract and his own vvillinguess to perform." Sedgwick on Damages, iDur. 
667, and cases there <^ited. 

4. It was not alleged in the pétition that plaintiff had incurred any 
expense in employing an attorney to prosecute the action, nor was it 
alleged that he had suffered any damage to his character by reason of 
the discharge. The testimony relating to thèse matters was intro- 
duced without objection or exception, and, as there is no évidence that 
the court considered either as éléments of damages, they will not be 
deemed to hâve entered into the judgment. 

5. The question asked the plaintiff on cross-examination as to his 
duties as secretary to the board of commissioners was so manifestly 
intended to cal! for irrelevant and immaterial testimony that the dis- 
cussion of this spécification appears to be unnecessary. 

It follows from what has been said with respect to the several 
spécifications set forth in the appeal that no error apoears on the 
record, and the judgment of the lower court is therefore afiîrmed, 
with costs and interest 
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(Circuit Court, D. Oalifornia. August 24, lOOG.) 

No. 13,097. 

MuNTCTPAi- CoiîPORATioKS— Suit to ENroKCi!: Bonds Payable teom Spiîciai. 
FuNi>— La< iiks. 

An act of the Ix>gislnture of California (St. 3875-76, p. 433, c. 3261, au- 
thorized the board of su])ervisors of the city and coiuity of San Francisco 
in its discrétion to pass an order for the wideuing of Dupont Street, 
wliich order niight be rendered nugatory, however, by the action of à 
ma.jority of the nbuttiug property owners. In case it remained effect- 
ive, the act created a comniission to hâve charge of the iniprovement 
and prescribed the procédure. It provided that ail damages, costs:, 
and eNi)enFes of the improvenicnt should be paid by bonds of "the city 
and coutit.v of San Francisco," due and payable in 20 years, which should 
be paid, principal atid interest, from taxes to be levied upon the lands 
found to be beneflted, and for which the municipality should not be 
liable. It further provided tliat a tax sufHcient to pny the interest and 
one-twentieth of the principal of such bonds should be annually as- 
sessed. levied, and colleeted "in the same manner as other taxes." Held, 
that the municipality was not a voluntary or contractual trustée with 
respect to the levy and collection of such taxes, but that the duty 
was one Imposed by the statute upon certain of its offieers, for a breach 
of which it could not be charged with liability as a trustée, and that where 
such duty was not performed except for five years after the Issuance 
of the bonds, a bondholder who waited untll more thaa 20 years there- 



EDDT V. CITY AND COUNTZ OF SAN FRANCISCO. 273 

after, and 8 years after the maturity of the bonds, was barred by lâches 
from maintaining a suit for équitable relief against the municipallty. 

In Equity. On demurrer to bill. 

W. T. Hume and John H. Dickinson, for complainant. 
Napthaly, Friedenrich & Ackennan, for défendant. 

MORROW, Circuit Judge. This is a bill in equity filed in this 
court on January 4, 1905, by the complainant, a citizen of the state 
of Rhode Island against the défendant, the city and county of San 
Francisco, to enforce an alleged trust arising out of the proceedings 
connected with the widening of Dupont street between Bush street 
and Market street in the city of San Francisco, in the year 1877. The 
act of the Législature of the state, approved Mardi 23, 1S7C (St. 
Cal. 1875-76, p. 433, c. 326), entitled "An act to authorize the widen- 
ing of Dupont street in the city of San Francisco," provided for pro- 
ceedings that would extend Dupont street to a uniform width of 74 
feet, from the northerly line of Market street to Bush street, and 
from Bush street to the southerly line of Filhert street. 

Section 21 (page 443) of the act authorized the board of super- 
visors of the city and county of San Francisco, if in the judgment 
of the board it should be expédient that Dupont street be widcned in 
accordance with the mode prescribed by the act, to express such judg- 
ment by resolution or order, within 60 days after the passage of the 
act, and in the event the board should fail to pass or adont such order 
or résolution, then no furtber proceedings should be had or taken 
under the act for any purpose whatever ; but if the board should pass 
such resolution, then ail proceedings thereafter .should be taken under 
the provisions of the act. The board passed such resolution within 
the time prescribed, and further proceedings were taken in accord- 
ance with the act. 

The fourth section (page 434) of the act constituted the mayor, 
the auditor and the surveyor of the city and county of San Francisco, 
and their successors in office, a board of Dupont street commissioners 
to perform the duties prescribed in the act. They were each to receive 
a compensation of $2,000 for their services. In the event the board 
of supervisors, under section 21, passed the resolution exoressing 
their judgment in favor of the improvement, then, under section 6, 
the board of Dupont street commissioners were to publish notice in 
two of the daily papers nrinted in San Francisco, informing property 
owners along the line o;' the street of the organization of the board, 
"and inviting ail persons interested in property sotight to be taken, 
or which would be injured by said widening, to présent to the board 
maps and plans of their respective lots, and a written statement of the 
nature of their claim or interest in such lots." 

The second section provided that the value of the land taken for 
the vi'idening of the street and the damages to improvements thereon 
or adjacent thereto, which might be injured thereby, and ail expenses 
whatsoever incident to such widening, should be held to be the cost 
of widening said street, and should be assessed upon the district there- 
148 F.— 18 
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in described as benefited by said widening, in the manner therein pro- 
vided. The district declared to be benefited by the proposed improve- 
ment, and upon which the cost of making the assessment was to be 
assessed, was described and designated in section 3 of the act, and in- 
cluded two strips between Filbert and Market streets; one on tlie 
€ast side of Dupont street, extending in width half way to Kearny 
Street, and the other on the west side of Dupont street, extending in 
width half way to Stockton street. Kearny and Stockton streets are 
adjoining streets, on the east and west side, respectively, of Dupont 
street, and running parallel to that street. It was further provided 
in section 3, that in case Dupont street were not widened further 
north than Bush street, then the district to be benefited should be 
bounded on the north by the southerly line of Bush street, and on 
the south by the northerly Une of Market street. 

In section 13 (page 438) it was provided that the majority of the 
property owners on Dupont street between Market street and Bush 
street might defeat the improvement and reHeve themselves from any 
turden on account of it by fiHng a written protest at any time within 
30 days after the notice in section 6 of the act had been given. No 
such protest was filed. Section 12 also provided that unless within 
that time the majority of the property owners fronting on Dupont 
street between Bush and Filbert streets should pétition for it, there 
should be no widening north of Bush street, but that portion of the 
assessment district should be exempt and excluded from the opéra- 
tion of the act. No such pétition was filed and the widening of Dupont 
street was accordingly limited by the property owners in the district 
to the four blocks between Market and Bush streets. In the event 
the improvement should be authorized, fîrst, by the resolution of 
the board of supervisors, as provided in section 21, and, second, by 
the action of the property owners under section 12, the board was 
then required by section 7 (page 435) to proceed to ascertain and 
détermine and separately state and set down in a written report, the 
description and actual cash value of the several lots and subdivisions 
of lands and buildings included in the land taken for the widening 
of Dupont street, and the damages donc to the property along the 
line of said street, and the board was also required to proceed and 
ascertain and set down, in a written report, a description of the sev- 
eral lots of land included in the district to be benefited by the widen- 
ing of said street, and the sum or amount in which, according to the 
judgment of the board, the said lot would be benefited by the im- 
provement. It was further provided that when such report was com- 
pleted, it was to be left at the office of the board daily, during the or- 
dinary business hours, for 30 days, for the free inspection of ail parties 
interested, and notice that the same was open for such time at such 
place was to be published by the board daily for 20 days in two daily 
papers printed and published in the city. At any time within this 30 
days, any person interested, who felt aggrieved by the action of the 
board, could file in the county court his pétition setting forth his griev- 
ance, and the court was empowered to cause the same to be altered 
or modified, and finally approved as modified. 
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It was provided in section 9 (page 436) that ail damages, costs, and 
expansés arising from or incidental to the widening of the street being 
fixed by the confirmation of the report, as in the act provided, the 
board was to issue bonds of the city and county of San Francisco in 
such forms as they might prescribe, in sums of not less than $1,000 
each, for such an amount as would be necessary to pay and discharge 
ail such damages, costs, and expenses. The bonds were to be known 
and designated as the "Dupont Street Bonds," and were to be pay- 
able within 20 years from their date, unless sooner redeemed as in the 
act provided. They were to bear interest at 7 per cent, per annum, 
payable semiannually ; such interest being evidenced by coupons at- 
tached to each bond, and signed by the président of the board. 

In section 10 (page 437) it was provided that any person or per- 
sons to whom damages were awarded, according to the provisions of 
the act, upon tendering to the board a satisfactory deed of convey- 
ance to the city and county for the land for which damages were so 
awarded, was entitled to hâve bonds in an amount equal to the dam- 
ages awarded for the land s conveyed, together with damages for the 
improvements thereon or affected thereby, and the bonds so issued 
and delivered were to be in full compensation for ail damages for 
lands and improvements taken and improvements injured, as con- 
templated in the act. 

By section 11 the board was authorized to sell bonds sufficient to 
realize money enough to meet and discharge ail expenses and dam- 
ages arising from the widening of the street as established by the re- 
port as finally confirmed. The money arising from the sale was to be 
known and designated as the "Dupont Street Fund." As soon as the 
bonds were converted into money, as in the act provided, the board 
of commissioners was required to give public notice in the daily news- 
papers published in the city and county, for at least 10 days, that 
they were prepared to pay ail damages and liabilities fixed by the final 
report of the board (not then aiready discharged) and upon receiving 
from the parties entitled thereto the proper deeds or proper acquit- 
tances from those entitled to compensation, the board was to give to 
each party an order upon the treasurer for the amount shown to be 
due, according to the report, payable out of the Dupont street fund. 

Provision was made, in section 13 (page 439) of the act, for the 
levy, assessment, and collection, annually, at the same time and in 
the same manner as other taxes are levied in the city and county, of 
taxes upon the lands affected, sufficient to pay the interest on the bonds 
as they matured, and also sufiîcient to pay one-twentieth of the prin- 
cipal, and to constitute a sinking fund for the rédemption of the 
bonds ; such taxes to be collected out of such lands only, and to be ad- 
justed and distributed according to the values as fixed in the final 
report of the board, and to go into the hands of the treasurer of the 
city and county as part of the Dupont street fund. 

Section 22 (page 443) of the act provided that the completion of 
the work should be deemed an absolute acceptance by the owners of ail 
lands affected by the act, and by their successors in interest, of the 
lien created by it upon the several lots so affected, and operated as an 
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absolute waiver of àll daims in the future upon the city and county 
of San Francisco and their successors in interest, for any part of the 
debt created by tlie bonds authorized to be issued. It was further 
provided tliat this provision of the statute should be regarded as a 
contract between the owners and liolders of tire bonds and said city 
and county, and tliat this provision should be stated on the face of the 
bonds. 

It appears that pursuant to section 9 of the act the board of com- 
missioners reported to the county court the amount of damages al- 
lowed, and the value of the real estate taken, and the damages im- 
posed thereon, and the actual contingent expenses incurred or that 
might be incurred, and reporied tlïat the total amount of such dam- 
ages ând costs would be $398,105 ; that the county court modified 
said report as to the value of the real estate taken, and decreased the 
same $84,423, reducing the total cost of damages to the sum of $813,- 
683. The board of commissioners thereupon issued bonds to the ex- 
tent of $1,000,000. The bonds contained the agreement on the part 
of the bond hôlder waiving ail claim against the city and county of 
San Francisco, provided in section 22 of the act. The complainant 
claims to be the owner of 10 of thèse bonds of $1,000 each, dated 
January 1, 1877, payable 20 years from date, with interest at 7 per 
cent, per annum. , , 

The complaint allèges: 

"That the défendant and its otFicers, failed and neglected to levy and 
eolleet taxes, or in auy nianner pi-ovide suffielent money, or croate a trust 
fund, as provided in said act, sufflcient in amoimt to pay the interest on 
the full amount of said bonds, as the same .a-ecruod, or to redeem the bonds 
so issued and disjjosed of by défendant, and that the amount collected for 
the payment thereof, as required l)y the provisions of said act, was suf- 
flcient to pay only a part thereof, and that by reason thereof no funds hâve 
come into the hands of said défendant, or the treasurer thereof, or are now 
in their possession, or nnder thelr control, under the provisions of said 
act or otherwise, sufflcient to moet the said interest or the said bonds, or 
to meet any part of the sum due thereon to this plaintiff. * * «= That 
plaintiff has demanded payment of said bond and the interest coupons at- 
tached thereto, from the city and county of San Francisco, and from the 
treasurer thereof; but, notwithstanding the said demand of the plaintiff, 
and notwithstanding that the said bond and the interest coupons, are long 
past due and payable, the same has not been paid or redeenied as by said 
act provided, or any part thereof, or in any nianner, exccpt the coupons 
thereon from No. 1 to No. 4, inclusive, and tlie said bond and the said coupons 
from No. 5 to No. 40, both inchisive, still rcmaîn, and are wholly unpaid and 
unredeemed, and due and owlng to this plaintilï. * * • That the said de- 
fendant acceptesl said trust and entered upon the performance of îts duties 
thereunder, but did not keep and perform the conditions and obligations ©f said 
trust, and has abandoned the same vithout notice of any kind to the plaintiff, 
nor did it perform the duties and obligations imposed upon it as trustée as de- 
fined in said act. On the contrary défendant, the said city and county of San 
Francisco, failed and neglected, during the time speeified in said act. or at any 
time, to assess, levy, and coUect, or causeï to be assessed, levied and collected 
from the property specifled in said act, or otherwise, taxes sufflcient to pay the 
interest coupons and to redeem the said bonds, as provided therein, and failed 
in any nianner to create the trust fund provided for therein in such sum as to 
pay the said bonds and coupons, or to provide ia any manuer for their pay- 
ment." 



EDDT V. CITY AND COUNTY OF SAN FRANCISCO. 277 

The relief prayed for is for an accounting' by the défendant for 
the varions sums of money collected by it as taxes and otherwise nnder 
the provisions of the act of the Législature, and for a judgment in 
favor of the complainant for the principal and interest on complain- 
ant's bonds, and for an order and decree requiring and directing de- 
fendant to immediately proceed to carry ont the alleged trust by pro- 
ceeding to levy and collect in the proper manner, and as provided 
by the act of the Législature, a sum of money sufficient to pay the 
said complainant the amount found to be due lier, together with lier 
costs. To this complaint the défendant has demurred on the ground 
that the complainant is not entitled to the relief prayed for, and for 
want of equity in the bill; that complainant's remedy is barred by 
lapse of tinie and by the lâches of complainant; that there is a want 
of proper parties défendant, and that the bill is uncertain.^ 

The case of Mather y. City and County of San Francisco, 115 Fed. 
37, 52 C. C. A. 631, was an action at law in this court on a number 
of thèse bonds, to establish by judgment the amount due the plain- 
tif? for the purpose of securing by way of exécution a writ of man- 
damus to compel the collection of the tax necessary to pay the amount 
of the bonds and interest. The complaint was demurred to on a 
number of grounds, which were sustained and the complaint dismissed; 
judgment being entered for the défendant for costs. The case was 
taken to the Circuit Court of Appeals upon a writ of error, With 
respect to the liability of the city and county of San Francisco on 
thèse bonds, the court said: 

"Tlie provision in tlie aot of tiie Législature tliat the eity and county of 
Sfin Francisco slial! not l:)e liable for tlie debt created by the bonds does 
not absolve it from responsibility to provide the nieans for the iiayment 
of the bouds in the nianuer preseribed by tlie act. * * * l'i^e pvovi'iioii 
in the act exempting the city and county of San Francisco from liability 
for the debt means only that the debt is not the debt of the city and 
county, and is not enforceable against it as sneh. It does not mean that 
the city and county has received législative authority to refrain from doing 
the very things which the act of the Législature commanded it to do. The 
Législature certainly did not intend that the bondholders should hâve no 
remedy on their bonds. * * * Xhe means provided by the Législature 
for the payment of tliese bonds is plaiuly pointed ont in the statute. As- 
suming, as \ve must, upon the deinurrer, that the averments of the bill are 
true, it is elear that the défendant in error lias becn reniiss in the perform- 
ance of its duty. The bonds liave not been pnirt for the reason tint the 
fund for tlie payment thereof has not been created as the law required that 
it should be created. The pro'-r-nt suit has no other aim tban to coniiiel 
the défendant in error to do what it ouglit to do, and what the act required it 
to do." 

But the court also held that the statute of limitations of Cahfornia 
(Code Civ. Proc. § 337), requiring that an action upon a contract or 
liability founded upon an instrument in writing executed in this state 
should be brought within four years was applicable to an action on 
interest coupons attached to municipal bonds and barred the action 
in four years from the time the coupons matured. The action was 
commenced June 22, 1900, and the court held that the statute oper- 
ated to bar the action on ail the coupons save the last two, namely, 
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those due on July 1, 1896, and January 1, 1897. The présent action 
was not commenced until January 4, 1905. To avoid the statute of 
limitations or the corresponding défense in equity that complainant's 
remedy is barred by lapse of time and by the lâches of the complain- 
ant, the bill charges the défendant as a voluntary trustée in whose 
favor the right to interpose such défense does not begin to run 
until there is a distinct répudiation of the trust. The complainant 
cites Warner v. New Orléans, 167 U. S. 467, 17 Sup. Ct. 893, 48 L. 
Ed. 239, and New Orléans v. Warner, 175 U. S. 130, 30 Sup. Ct. 44, 
44 L. Ed. 96, as supporting the cause of action alleged in the bill. 
The two cases relate to the same transaction. In 1858 the state of 
Louisiana undertook the work of draining and reclaiming portions 
of the parishes of Orléans and Jefferson. This work was to be done 
under the direction and control of the board of drainage commission- 
ers appointed for the several districts into which the territory was 
divided. Provision was made for assessing the cost and expenses of 
the work upon the property benefited. The work continued under 
thèse auspices until 1871, when, by an act of the Législature, the board 
of drainage commissioners was abolished and the work of drainage 
transferred to a canal company, but the duty of coUecting the assess- 
ments was imposed upon the board of administrators of the city of 
New Orléans, and the administrator of accounts was directed to draw 
warrants on the administrator of finance against the drainage fund for 
the payment of aniounts due for the work. The canal company, be- 
coming embarrassed, assigned ail its rights to an individual, who 
completed about two-thirds of the work prior to February 34, 1876, 
when an act was passed authorizing the city of New Orléans to assume 
exclusive control of the drainage work, and, if it desired, to pur- 
chase from the canal company and its transférée ail the boats, tools, 
and apparatus pertaining to the work, and also the franchise of the 
company. This act further provided that the priée should be paid by 
the city with drainage warrants in the same form and manner as those 
theretofore issued. The city elected to make the purchase of the 
property of the canal company and its transférée. It was appraised 
at $300,000, and a formai sale and transfer was executed by the com- 
pany and its transférée to the city at the amount named, payable in 
drainage warrants, and the city covenanted "not to obstruct or impede, 
but, on the contrary, to facilitate, by ail lawful means, the collection 
of drainage assessments, as provided by law, until said warrants 
hâve been fuUy paid; it being well understood and agreed by and be- 
tween said parties thereto that collection of drainage tax assessments 
should not be diverted from the liquidation of said warrants and ex- 
penses under any pretext whatsoever until the fuU and final payment 
of the same." 

It appears that prior to the purchase of the property from the canal 
company and its transférée, the city had issued its bonds in excess 
of the whole amount assessed against individuals and against the 
city on the areas of its streets and squares. After the city had as- 
sumed exclusive control of the work, after it had voluntarily pur- 
chased from the canal company and its transférée their property. 
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and had giveii its warrants payable out of the drainage fund, it sold 
some of the drainage machinery, suffered the rest to become rotten 
and valueless, and abandoned the work of drainage, so that by reason 
of the noncompletion of the drainage System drainage taxes could not 
be collected, inasmuch as no benefit had been conferred wpon the 
property. Fiirther than this, the city, by various means, impededthe 
collection of the taxes, and by conduct, ordinance, and proclamations 
encouraged and indnced the people to refuse to pay the assessments, 
whereby those due by private persons became valueless. The Su- 
prême Court of the United States, in Warner v. New Orléans, 167 
U. S. 46?, 477, 17 Sup. Ct. 892, 43 L. Ed. 239, answering questions 
certified by the Circuit Court of Appeals, stated that the question was 
whether the city was not estopped to plead in défense of liability on 
thèse drainage warrants the fact of a prior issue of bonds to a greater 
amount than that assessed by areas against the streets and squares and 
collected from private property. The court thought the question must 
be answered in the affirmative, on the ground that the city, in respect 
to the purchase of the property from the canal company and its trans- 
férée, and in the obligations assumed by the warrants issued, had 
acted voluntarily. It was, in this transaction, a voluntary contractor 
and the proposition which the court afïirmed was: 

"That one who purchases property, eontractiiig to pay for it out of a par- 
ticular fund, and issues warrants therefor payable out of that fund — a 
tund yet partially to be created and created by the performance by him 
of a statutory duty — canuot deliberateiy abandon that duty, talœ active 
steps to prevent the further création of the fund, and theu, there being 
nothing in the fund, plead in défense to a liability on the warrants drawn 
on that fund that it had prior to the purchase paid off obligations thereto- 
fore created against the fund. Whatever equity may do in setting off against 
ail warrants drawn before this purchase from the canal company and its 
transférée the bonds issued by the city, * * * it by no nieans follows 
that the city can draw new warrants on the fund in paynient for property 
which it voluntarily purchases, and then abandon the work by which alone 
the fund could be made good, resort to means within its power to prevent 
any payments of assessments into that fund, and thus, atter violating its 
contract promise not to obstruct or impede, but on the contrary to facilitate 
b.y ail lawful means, the collection of the assessments, plead its prior issue 
■of bonds as a reason for evading any liability upon the warrants. One who 
purchases property and pays for it in warrants drawn ui)on a particular 
fund, the création of which dépends largely on bis own action, is under an 
împlied obligation to do whatever is reasonable and fair to make that fund 
good. He caunot certainly so act as to prevent the fund being made good, 
and then say to his vendor, you must look to the fund and not to me." 

In New Orléans v. Warner, 175 U. S. 120, 30 Sup. Ct. 44, 44 L. 
Ed. 96, the same case had reached the Suprême Court on appeal, and in 
deciding the case the court again referred to the facts, reaffirmed 
what it had said in the previous case in answer to the questions pro- 
pounded by the Circuit Court of Appeals, and added : 

"Having thus voluntarily assumed the obligations of -a trustée with respect 
to this fund, it cannot now set up the statute of limitations against an 
obligation, which, as such trustée, it had undertaken and failed to perform. 
The rule is well settled that in ac"tions by cesruis que trust against an 
express trustée the statute of limitations bas no application, and no length 
of time Is a bar. While that relation continues, and until a distinct re- 
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pudiation of the trust by the trustée, the possession of one Is the pos- 
session of the otlier, and there is no adverse relation between tliem. Perry 
on Trusts, § 803. In Oliver v. Piatt, 3 How. 333, 411, 11 L. Ed. 622, it is 
said tliat 'the mère lapse of time constitutes of itself no bar to the en- 
forcement of a subsistiug trust ; and time begins to run agaiust a trust 
only from the time wheu it is ojieuly disavovved by the trustée who insists 
upon an adverse right and interest, wliieh is fully and unequivoeally niade 
known to the cestui que trust.' To set the statute in motion the relation 
of the parties must be hostile, and so long as tlieir interests are eommon, 
or their relations lidueiary, as in the case of landlord and tenant, guardiaii 
and vvard, veudov and vendee, tenants in comnion, or trustée and cestuis que 
trust, the statute does not begin to run. Zeller's Lessee v. Eekert. 4 How. 
289, 11 L. Ed. ni!) : Seymour v. Freer. 8 Wall. 202, 19 L. Ed. 30G ; Lewis 
v. irawkins, 23 Wall. 119, 23 L. Ed. 113." 

Is the doctrine of this case applicable to the case now before the 
court? The city and county of San Francisco was not a volunteer 
contractor nor a volunteer trustée. What it did it did pursuant to 
the statute and under its express direction. The only discrétion it ex- 
ercised was to give its consent through the board of supervisors to the 
widening of Dupont street, but it was still left to the majority of 
the owners of property affected by the proposcd improvement to pro- 
test against it and the project would be defeated. Nothing that the 
city was required to do could prevent such action if the property 
owners deemed the improvement adverse to their interests. The only 
contract the city entered into was with the bondholders, and even 
this . contract was expressly directed by section 32 of the act. That 
section is as follows : 

"ïho completion of the work described in this act shall be deemed an 
absolute acceptance by the owners of ail lands affected b,y this aet, and by 
their successors in interest, of the lien created by this act, upon the several 
lots so affected, and it shall operate as an absolute waiver of ail claim 
in the future upon the city and county of San Francisco for any part of the 
debt created by the bonds authorized to be issued by this aet, and their 
successors in. interest. This sliall be regarrled as a contract between said 
owners and the holders of siud bonds and said city and county, aud this 
provision shall be stated on the face of the bonds." 

What the défendant failed and neglected to do, as charged in the 
bill of complaint, was to fail and neglect to assess, levy, and coUect suf- 
ficient taxes upon the property described in the act for the purpose 
of creating a fund to be held in trust for the payment of the interest 
and the full amount of the bonds issued and disposed of by the de- 
fendant, and it is alleged that by reason thereof no funds had come 
into the hands of the défendant or the treasurer thereof, sufficient to 
meet the interest or principal of said bonds, or any part thereof due 
to the plaintiff. 

The direction of the statute is: 

"There shall be levied, assessed, and collepted annually at the thne and 
in the same manner as other taxes are levied. assessed, and collected in 
said city and county, a tax upon the lands described in section three of this 
act, sufHcient to pay the interest on said bojids as the same matiu-es ; said 
tax to be coUected ont of the said land only. The assessment therefor, how- 
ever shall be jidjusted and distributed according to the enhanced values 
of the respective parcels of land, as flxed in the said final rejiort by the 
said board. ♦ • * There shall be levied, assessed, and collected annual- 
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ly, at the time, and In the manner, and upon the same lands, and In 
Rccordaiice wlth the same rule of assessment upon enhanced values as pro- 
vlded in this section, a tax upon eaeh $100 valuation, sufficient to raise 
one-twentietli of the principal of said bonds." 

The duties of making thèse assessments and levying and collect- 
ing thèse taxes were purely statutory duties, created, not by munic- 
ipal obligation but primarily by a board of commissioners proceed- 
ing under a state statute. It is true the statute directed that the 
mayor and auditor and the city and county surveyor should con- 
stitute the board of Dupont street commissioners; but it also pro- 
vided that the}' should each receive a compensation of $2,000 for their 
services. The services of thèse ofïicers as a board of commissioners, 
were, therefore, not municipal services for wbich they were otherwise 
compensated, but were spécial services under the act of the Légis- 
lature. It seems to me that the facts of this case bring it within the 
doctrine declared by the Suprême Court in the case of Peake v. New 
Orléans, 139 U. S. 343, 11 Sup. Ct. 541, 35 L. Ed. 131, where the city 
of New Orléans was held to be a compulsory trustée, as distinguifhed 
from a voluntary and contractual trustée, as afterward found in War- 
ner V. New Orléans, and New Orléans v. Warner, supra. In the 
Peake Case, as in the présent case, the complainant charged, among 
other things, that the défendant did not collect certain assessments 
when it ought to and could hâve donc so. The assessments were to be 
levied and collected under a statute providing for drainage work. The 
court said, with respect to this distinction: 

"The scheine was one of spocial assessments. as distingulshed from mu- 
nicipal tax for gênerai benefits. The distinction between the two is ob- 
vions and well recognized. It is stated by Cooley in bis work on Taxa- 
tion, page 416 : 'The gênerai levy of taxes is understood to exact contri- 
butions in return for the gênerai benefits of government. and it promises 
nothing to the persons taxed, beyond what may be anticipated from an 
adniinstration of the iaws for individnal pi'oteetion and the gênerai pnlilic 
good. Spécial assessments, on the other band, are made upon the assuinp- 
flon that a portion of the community is to be especially and peculiarly liene- 
fited, in the enhnnconicnt of tlip vîilne of pronerty pecnliarlv situated as 
regards a contomplated expeniiitnre of piTlilic fnnds ; and in addition to the 
gênerai lev.y. they deraand that siiecial contributions, in considération of 
spécial benefit. shall be made liv the persons receiving it. The justice of 
denianding the spécial contribution is sniiposed to be évident in the fact 
that tlio persons who are to make it. wliile tbey are made to lienr the cost 
of public work. nre at the same time to suffer no pecuniary loss thereby; 
their propertv being incren'^ed in value by the expendlture to an amount 
at least equal to tbe sum they are required to pay. This is tlie idea that 
underlies ail thèse levies." 

Then, after referring to the législation which brought the city 
of Nevi' Orléans into relation viàth the drainage work and the assess- 
ments to carry it on, the court said: 

"The obligations cnst upon the city were purely statutory, and while they 
were, in res])ect to the iiarty doing the work, and the collection of assess- 
ments, somewhat in tlie nature of a ti'ust. they are more to be regarded 
as statutory obligations, a failure to discharge which puts less strain on 
the moral seuse. * * * jf gver there was a case in which the respon- 
sibility of a city should be narrowed. this is one. By the législation of 
the State, it was denuded of ail freodom of action. It had no clioice of 
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contracter or priée. Neither the property to be taxed, nor the means 
or method of collecting the assessments, was intrusted to its discrétion. Tliis 
Is not a case in whieh there was a failure on tlie part of tlie législative ■ 
body, the city council. to prescribe and proyide sullicient niachinery for 
the collection of assessments. No superintendence of the flnancial depart- 
ment, whether as to the property to be assessed, the aniount of the assess- 
ment or the collection thereof. was intrusted to the nninicipallty. AU this 
flnancial power was placod directly, by state action, without its consent, 
in one of its officiai boards. Thus dennded of freedoni of action it may prop- 
erly insist upon the narrowest liniits of responsibility. If the financial 
duty was devolved, without its consent, upon one of its administrative 
boards, and such board was derelict of duty, it may properly say to a com- 
plaining party, your remedy was maudainus, to compel prompt and efficient 
action by that board." 

If I am correct in my opinion that tlie law of the Peake Case is 
applicable to the présent case, it follows that the dnty of assessing, 
levying, and collecting the Dupont street taxes was a statutory duty 
imposed upon certain officers of the city and county of San Francisco, 
and was not a voluntary municipal or contractual obligation, and 
that the défendant was not a voluntary or contractual trustée, and is 
not liable as such, upon the facts stated in the bill of complaint. It 
is alleged in the bill of complaint that the défendant allèges and pré- 
tends contrary to the truth; that in each fiscal year from 1877-1878, 
to and including 189G-1897, taxes were levied and assessed on the 
property described in section 3 of the act of the Législature, and that 
the défendant has exhausted its power to make further liens and as- 
sessments with respect to such taxes ; that the défendant also prétends 
that it has omitted to collect the taxes so levied and assessed, for the 
reason that certain actions were commenced in the Superior Court of 
the city and county of San Francisco in 1879-1880, to enjoin the tax 
collector froni selling the property described in the act; and that 
in 1881 judgments vi'ere entered in ail of said actions restraining 
the tax collector and his successor in ofiice, from advertising and 
offering for sale any of said lands described in said actions, or anjr 
past or future levy or attempted levy on account of the provisions 
of said act; and that said judgments hâve not been reversed, va- 
cated or modified, and the said injunctions still remain of record as 
the final judgments in said actions and Innd and are conclusive upon 
the successors in office of the said tax collector, and ail of the prop- 
erty described in said actions is protected by said judgments and in- 
junctions, and none of the same can be sold, and the défendant pré- 
tends, and allèges that by reason thereof it is prevented from per- 
forming the duties and obligations of such trust, and has performed 
the obligations of such trust to the extent of its ability, and is there- 
fore not négligent in its duty to the complainant. The complainant 
allèges that in any actions commenced against the tax collector, 
neither the complainant nor the défendant was a party thereto, and 
that it was the duty of the défendant, as trustée of the plaintifif, to 
become a party to said actions and to notify the plaintiff of the 
pendency of said actions, and to use ail rcasonable means and 
diligence to défend said actions so far as the same afifected or at- 
tempted to affect the validity of the bonds, and to take ail reasonable 
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steps and proceedings necessary and proper to défend the plaintiff 
and her interest in said bonds and the interest accruing thereon, and 
that the défendant failed and neglected to notify plaintiff of the 
pendency thereof ; that défendant omitted and neglected its duties and 
obligations to complainant in carrying ont said trust, to exercise and 
use such nieans, process, and steps as were necessary, proper, and 
convenient to appear in said action to défend the same, and to use 
ail ready and reasonable means within its control to prosecute said 
action, by appeal or otherwise, to its final terniination, and neglected 
to use such reasonable means as were in its power and control to pro- 
tect the interests of plaintiff, and to carry out the obligations and 
duties imposed upon it under the conditions of the trust. 

I am of the opinion that even assuming that the city and county 
of San Francisco was charged by law with a trust in the duty imposed 
to assess and collect the taxes to pay the interest and principal of 
the bonds described in the bill of complaint, nevertheless it appears 
from the bill of complaint that that trust was repudiated and denied 
when it defaultcd in the payment of the interest on the bonds due 
and payable on and after july 1, 1881; that it repudiated and denied 
the trust when it defaulted in the payment of the several coupons 
from January 1, 1882, to January 1, 1897; that the trust was also re- 
pudiated and denied when it defaulted in the payment of the bonds 
when they came due on the Ist day of January, 1897; that the trust 
was also repudiated and denied when the city and, county of San 
Francisco failed to become a party to the suits against the tax col- 
lecter in 1879 and 1880, and failed to intervene prior to the judg- 
ments entered in such suits in 1881. The first default occurred more 
than 20 years, and the last default on the payment of the interest and 
the principal of the bonds, more than five years, before the com- 
mencement of the présent suit; and the failure to défend against the 
suits brought to restrain the collection of the taxes occurred more 
than 20 years before the commencement of this suit. The failure of 
complainant to bring suit within a reasonable time after thèse numer- 
ous defaults was, in my judgment, gross lâches on the part of com- 
plainant, and deprives her of the équitable jurisdiction of this court. 
The complainant should hâve proceeded at law within the period pre- 
scribed by the statute of limitations to enforce the statutory obliga- 
tion by judgment and the exécution of the judgment by mandamus. 

The demurrer is therefore sustained, and the bill dismissed. 



TIIK UJIBRIA. 

TUE CIIAKIvES B. ilAÏÏHEWS. 

(District Court, S. D. New Yorli. June 26, 190C.) 

CoLLisiOK— Damages — Cost op Repair. 

Wliere the testimony produeed by the owner falrly establlshes the 
amount actually expended in repair of a vessel injured in collision, but it 
Is net satisfaetorily shown that such amount was the fair and reasonable 
cost of the repairs called for by the survey, resort may be had to the 
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estimâtes of compétent experts called by claimants to détermine the 
amount properly allowable as damages for the collision. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, § 2G5.] 

In Àdmiralty. On report of commissioner awarding damages for 
collision. 

Benedict & Benedict, for libellant. 

Lord, Day & Lord, and Goldthwaite H. Dorr, for tlie Umbria. 

Wing, Putiiam & Burlinghatn, for the Matthews. 

ADAMS, District Judge. On the trial of this action it was de- 
termined that both the Umbria and the Matthews were in fault for 
the collision, and it was referred to a commissioner to ascertain the 
damages. Proof having been given, it was reported by him that dam- 
ages were sustained by the libellant amounting to $15,739.71. Of 
this amount $10,142.59 were reported as the amount required to make 
the necessary collision repairs. 

In this report the commissioner, after analyzing the testimony with 
respect to repairs and concluding the libellant's proof was déficient, 
said : 

"The bill not having been proved, it cannot be allowed as presented. It is 
çlear, however, that extensive repairs were made, and the position of counscl 
for both claimants is that the bill should be allowed less a dednction of 2."i%. 
The testimony of the witnesses called by claimants justifies such déduction, 
as far as their estimâtes go, even if allowance he made for a tendency on the 
part of expert witnesses to lean towards the party who calls them. But the 
cost of rebuilding the scow in 1901 should furnislî a useful standard of com- 
parison, although reasonably précise évidence of such cost bas not been pre- 
eented. Mr. Packard, Jr., said that at that time they 'rebuilt her from lïeelson 
up, leaving nothing there but the bottom, iucluding the keelson.' He also said 
that bis Company kept no books, but he thought their records wo.^ld enable 
him to get the cost of that work approximately. Ile did not furuish it, how- 
ever. Mr. Packard, gr., said tliat it cost 'soriiewliere about tcn to eighteen 
thousand dollars,' according to his hest recollection. Even if we accept the 
highest amount given by Mr. Packard, St., the bill under considération would 
appcar to be excessive by comparison ; inordinately so, if we divide the dif- 
férence between his maximum and minimum and assume the cost to hâve been 
$14,000 ; and libellant cannot justly complain if such amount be adopted, since 
it could bave furnished the correct amount had it seen fit to do so. 

"I theretore allow $10,142.59 for repairs, that heing the amount of the bill 
less a déduction of 25%." 

Upon the report being presented for confirmation the libellant ap- 
plied for leave to hâve the référence opened for the purpose of taking 
further testimony. This motion was granted and another report has 
been made on the question of recovery for repairs, in which the com- 
missioner says : 

"This cause was originally referred to me, to ascertain the amount of li- 
bellant's damages, by the interlocutory decree entered Jlay llth, 1905, and 
I filed my report January 31, 1006, by which I found, among otber things, 
that a bill for repairs to libellant's scow, amounting to $13,523.45, had not been 
proved, and that on the testimony then before me the amount appeared to be 
excessive for repairing the damage suft'ered in the collision. I allowed $10,- 
142.59 for repairs, which was the amount of the bill less a déduction of 25%. 
This sum was conceded by counsel for both the lil)el]ert vessels. Subso<]nentJy. 
ou libellant's motion, the référence was re-opeued by the court to permit fur- 
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ther testlmony by an order made February 28, 1906, and both sldes hâve pre- 
Bcnted additional proofs und«r that order. 

To prove the blll, libellant bas adoptert a metbod referred to by tlie Circuit 
Court of Appeals in The Norma, 68 Fed. 509, 15 C. C. A. 503, following tlie 
rulo laid down in Mayor v. 2nd Ave. R. Co., 102 N. Y. 572, 7 N. E. <>05. 55 Am. 
Rep. 839. In the former, case tbe court said that 'It was compétent to prove 
the charges by the testlmony of the bookkeeper who transcribed them from 
the temporary memoranda (which were substantially slate entries) supple- 
mented by testlmony of the persons who made the memoranda that such 
memoranda, to thelr own knowledge, were correct.' It was held that the proof 
was InsufRcient where the bookkeeper, who had but llttle personal knowledge 
of the Items, and only gênerai knowledge as to the faet that the men were 
working on the job, made up his account from memoranda furnished hlm by 
the workmen, the memoranda being assumed by hlm to be correct and de- 
stroyed by hlm as soon as entered In the books ; the court statlng that the 
dlfflculty was that no one testifled of hls own knowledge, and that although 
it would probably be Impossible to produce spécifie évidence of the accuraey 
of each mémorandum, because of its destruction, libellant sliould at least hâve 
called the workmen who made the memoranda to testify that ail memoranda 
made by them, and turned in to the bookkeeper during the period, correctly 
set forth the hours they worked and the materials they used ; adding, 'With- 
out such proof the charges are supported only by hearsay évidence.' In the 
présent case, also, the memoranda of the workmen and heads of departments 
at the shipyard bave been destroyed. It is apparent that strict compliance 
with this stringent rule is most difficult, and at times miglit be impossible, 
where the .iob is a large one on which many workmen from a shiftiug force 
are engagea. 

Ijibeilant called the foreman on the job, the heads of varions departments 
nt the shipyard, the store-keepers there, and the time-keeper and book-keeper. 
The testlmony of thèse witnesses, or at least some of them, was to the efCect 
that Lynch, who was employod by and represented libellant, and testifled on 
the first référence, kept track of the work, and compared his record of labor 
and materials with theirs. 

Cross, the foreman on the .lob, who had charge of the dry dock where the 
scow was repaired, testifled he was there at ail times while the work was in 
progress, with the exception of a couple of days at the end, that he laid out 
the work for the men, measured the lumber used, and made memoranda of It, 
and handed In his memoranda to Oison, the book-keeper and time-keeper, from 
day to day, and that his memoranda correctly reported the lumber that actua^ 
ly went into the repairs. Oison testifled to receiving thèse daily reports, but 
said that sometimes there were memoranda. and sometimes the reports of 
Cross were oral, dependlng upon whether there were few or many item* 
This varlance between them, on which eounsel for the Umbria dwells, seema 
to me to be of sUght importance. 

Schenck, the foreman of the caulkers, testified that he decided what ma- 
terials were necessary in his Une, that thèse consisted of oakum, pitch, paint, 
pitch mops, brushes, etc., kept in a storehouse of which one Larkin had charge, 
that he hlmself procured such supplies from the storehouse, weighed then* 
himself, gave the weights to Larkin, and carried the materials to the scow, 
and tljat they actually went into the job. Larkin testified that he did the 
weighilig as stated by Schenck, reported the quantifies accurately, and handed 
In a daily mémorandum to Oison ; and this was confirmed by Oison. 

Monroe, the head fastener, whose department Included 'ail iron to be driven 
and ail holes to be bored,' testified that when he wanted Iron he ordered the 
men to go to the blacksmith's, about 100 yards away, and had it eut, weighed 
and chargea, the men weighed it themselves, the quantity was marked down 
by them on a blackboard, the weights were put down accurately in every 
instance, sometimes he would go with the men, sometimes he would go after- 
wards, most of the time, he thought, he saw them do the cutting. The largest 
part of the iron used he saw weighed. Larkin, from whose storehouse thèse 
materials were taken, testifled that the men weighed accurately, he alwayf 
looked at the scales, he took the weight down In every case, turned the mémo- 
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raBda in to Oison daily, and the memoranda were correct. Ilorner, another 
Btorekeeper, who liad charge of the pipe and pipe flttings, pacliing, niachinevy 
Steel, uipples, drilis, steani gauges, boiler fittiugs, boiler tubes, castiugs, grate 
bars, galvanized iron pipes, testifled that he knew such articles were used on the 
scow, that he weighed niost of the things himself, and in some instances the 
men themselves did the weighing, but be immediately made a mémorandum of 
the correct weight after being told by them. His knowledge that the articles 
he referred to were used In the scow was derly«d from the men, as he did 
not go aboard to see. He turned In his memoranda to Oison daily. Oison 
testifled that he reoeived the memoranda of Larkin and Horner for each day's 
materials. 

Andersen, head blacksmith, testifled that he made correct memoranda of the 
time of the men and the materlal in his department, and Oison took thèse 
up daily. He said, however, that his work was eonfined to the shops, 
and he knew when anything was for the scow because the men told him ; and 
he added that he could not be misled, because his expérience enabled him 
to know whether the work was for a vessel or for a scow. Oison conflrmed 
Anderson's testimony as to recelving the memoranda from him. 

Preacher, the master maehinist, testifled that the pump, injectors and piping 
were overhauled by his department, new piping put in, the boiler re-tulsed, 
and other work done, that the record of the materlal in his department was 
kept by Horner, the men made ont their time on prlnted forms used for that 
purpose, thèse were taken up by Oison daily and examined by himself, he went 
over them and the records of materlal with Oison, followed the work up, 
knew what each man was doing, and that the slips were made out correctly. 
Oison testifled to recelving thèse slips. 

Besides testifying that he received daily the memoranda and slips herein- 
before referred to. Oison said that each morning he went over the place to as- 
eertain what men were at work and what they were engaged on, and repeated 
this trip several tlmes a day, he himself noted the time of the carpenters and 
laborers, obtained information as to cauikers from the head caulker, whieh 
he conflrmed by his own observation, and of the blacksmith's helpers from the 
head blaclismith, observed what machinists were at work as well as recelving 
the slips, obtained from the head boiler-maker the time of his men, entered 
everything in a mémorandum book from which the entries were carried to 
the blotter day by day, and in this blotter also entered the contents of the 
memoranda and slips already referred to as received by him from heads of de- 
partments and workmen. Ali thèse entries were correctly made, he said, and 
he compared bis record of time with Lynch each day, and adjusted with him 
any variance between them. He also testifled that each day's blotter entries 
were copied on a billhead as the work went on, so that as soon as the job was 
finished the entire bill was ready, and that this was in accordanoe with their 
custom. He stated that the items on the bill are correct copies from the blot- 
ter. On cross-examlnation, lie said that men were shifted from one Job to 
another as convenience required, and his testimony indicated that to some 
extent he Inquired of the men themselves as to who worked on the Job and 
the time each man was employed on it. He said that his work was really 
clérical, to keep the books straight and put down what was told liim. 

The testimony of thèse witnesses is criticised by counsel for the Umbria as 
largely hearsay, and he contends that the bill has not been proved by com- 
pétent testimony. I thlnk there Is sufficient compétent testimony to make out 
a prima facie case that the labor and materials itemized in the bill were be- 
stowed upon the scow ; and if there were satisfactory proof that the account 
represented the fair cost of making the repairs called for by the survey, I 
should consider that the bill ought to be allowed in full. The proof most opeu 
to crlticism is that relatiug to carpenters and laborers ; but I do not consider 
that Olson's testimony as to their time is hearsay because the men were not 
under his eyes ail the time. His fréquent trips about the yard, and his own 
observation, although assisted by iuqniries of the men, enabled him to keep a 
reasonably correct record of their time. But this, as woll as other items in the 
bill, are supported to some extent by the testimony of Lynch ou tlie flrst 
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référence, which I hold in the original report wfis not suffieient in itself to 
prove the biil. The circumstanee there alluded to that the entries iu LyncU's 
boolis aceorded so closely wlth the items in the bill as to suggest copyiug from 
tlie same source might be regarded as explaiued by the testimony on the re- 
hearing that it was Lynch's practice to compare his record with that of tlie 
others, and adjust any discrepancies there may hâve been ; although it should 
be added that Lynch was absent part of the time. Labor and material wiiich 
appeared to hâve been reeorded by him on the faith of statements niade by 
others, has now been proved by compétent testimony. lîe aiso tcstifled thiit 
he personaliy made a record of the carpenter worlî from his own observation, 
and this testimony, although its value was impaired on cross-examination, is 
to be considered in connection with Olson's testimony on that subject. I do 
not think that I should aggravate the difflculties of proving the bill under the 
rules laid down in The Norma by a captious criticism of the testimony. 

It is insisted by counsel for claimants that, assuming the bill in fact repre- 
sents what was done upon the scow, either the work was done extravagantly, 
or the bill includes repalr work outside the survey, not neeessitated by the 
collision. In my original report I stated that Mr. Packard, Jr., vice-presideut 
and treasurer of libellant, testifled that in making the repairs the surs'ey 
was followed with some slight changes. Rankin, superintendent of the Perth 
Amboy Company, testifled on the flrst référence that there were a few im- 
portant departûres from the survey, which he described and which are set 
forth in the original report (pages lG-17). He also testifled that the lumber 
saved by changes was about equal to the lumber used for the additions, and 
the change In the keelson work was a saving on both labor and material. 
Morrison, the foreman on the job, testifled on the re-hearing that no work was 
done outside the survey, and that there was no work except what was neces- 
sary to repair the damage. Mr. Packard, Sr., also testifled to the latter fact 
on the flrst référence, but Mr. Packard, Jr., said that there was some addi- 
tional work for which a separate bill was rendered. This bill has not been 
produced. 

Lang and Hoyt, ealled by claimants on the flrst référence, gave estimâtes 
of the amount of labor and material which would hâve been required to earry 
out the survey, and their testimony is discussed on pages 17-20 Of the original 
report. They did not make estimâtes of the fair cost of the repairs, but Lang 
was again produced as a witness for claimants on the re-hearing, and testifled 
that in the winter and spring of 1905, $10,534 was the fair and reasonable 
c»st of doing the work ealled for by the survey, with the changes indicated 
by Rankin, and including a renewal of certain planks which the survey did 
not clearly indicate were to be renewed. This amount, he said, would allow 
a proflt of about 13% at his place at Hoboken, but in view of the lower cost of 
labor at Perth Amboy, and the resulting advantage to the shipwright, there 
might be a profit of 18% on worli there without its being unreasonable. Mr. 
Packard, Sr., has himself said that he gave the work to the Perth Amboy 
Company because labor was cheaper there; and that this company had that 
advantage is the testimony of ail the witnesses. Lang's testimony shows that 
he made a careful and intelligent investigation of the subject, and there was 
nothing in his cross-examination to impair its substantial accuracy. There 
were a few items of small importance that he did not consider, some of which 
he said were not ealled for by the survey, but there were allowances in his 
estimate which appear to hâve been suflicient to cover ail proper items. 

On the flrst référence, libellant's principal witness, Rankin, did not dispute 
the substantial accuracy of the estimâtes of Lang and Hoyt as based on the 
survey, and no other shipwright was ealled to overcome them. Rankin made 
the gênerai statement that the bill (referring to tlie flrst portion, for |13,- 
253.60) vcas fair and reasonable, but he testifled as follows on cross-examina- 
tion: 

'Q. You hâve no personal knowledge then as to whether tliese Items are 
correct in thèse bills? A. No personal knowledge; I believe those to be cor- 
rect, for the simple reason that they were checked off every morning with 
Mr. Paekard's man. Mr. Packard had a man on the job ail the time and him 
and our bookkeeper checked the bills up every morning together. Q. You hâve 
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no Personal knowledge of the matter, just slmply your confidence in Mr. Pack- 
ard's man and — ^A. And onr own man.' 

On the re-hearing, although fully advlsed that claimants intended to con- 
tinue their vigorous attack on the bill, libellant has called no person in au- 
thority at the shipyard, and no shipwright or other experlenced and com- 
pétent person, to sustaln the bill or point out errors or fallacies m the figures 
given by claimants' witnesses, or explain the considérable différence between 
the bill and what was apparently tlie fair cost of carrying out the survey. 
Mr. Runyon, the président of the Perth Amboy Company, with whom the ar- 
ran°-ements were niade for the repairs, and who, according to Rankm, had 
knowledge of the work, did not testlfy on either référence. Certain bids whioh 
Mr. Packard, Sr., said on the first référence were received from other 
builders and exceeded those of the Perth Amboy Company, hâve not been 
produced, although their absence was referred to in the original report. Nor 
has Mr. Packard made a satisfactory explanation of the disproportionate 
cost of making thèse repairs as compared with the cost of rebuilding the scow 
a f ow years previously. 

Libellant's counsel argues that estimâtes should not be received against 
a bill for work actually done, and refers to The Calharine, 17 Hovv. 170, 15 L. 
Ed. 233, and The City of Chester (D. C.) 34 Fed. 429. The former case held 
that where a vessel damaged in collision had actually been raised and re- 
I)aired, the district court erred in adopting as the measure of damage the 
différence between her value immediately before the collision and her value 
in a sunken and disabled condition as estimated by experts, and that inquiry 
should hâve been made as to the actual cost of raisiug and repairing. The 
case is not an authority for holding that no inquiry ean be made as to the 
reasonableness of that cost. In The Cify of Chester, Judge Brown merely held 
that where an estimate of the cost of repairs was made at the time of the 
survey at New York, the libellant could not recover the amount of the esti- 
mate when he had the repairs made at another place for a less amount, as the 
rule of damages was complète restitution and the libellant should not be allowed 
to make a profit out of the transaction. It is difflcult to see how a reiiair bill 
<'ould be impeached except by resorting to estimâtes. And in The Robert 
lladden (D. C.) 68 Fed. 1017, where a bill of $2,8{)4 for repairs had been ac- 
tually paid by the libellant, Judge Brown sustained a report allowing only 
SI, 78.5 because on the évidence the latter sum was the reasonable cost of 
making repairs. 

It is also contended by libellant that the survey should not be regarded as 
determining the repairs to be made, but the cost of repairing tlie scow in- 
rtependeutly of the survey should be considered, and that as a matter of fact, 
i:be survey was not followed. But with the exce])tion of Lynch, the testi- 
mony of libellant's own witnesses is to the cffect that the siirvey was sub- 
stantially followed, although ou the first référence, after Lnng & Hoyt had 
testilied, Rankin, who was the surveyor for libellant and signed the reiiort, 
was recalled and gave a technical, and not very enligbtening. exiilanation 
whieh was intended to show that there were various changes which he had 
not previously mentioned, and which would aceount for the excess of labor 
and material. 

Lynch testifled: 

'Any one looking at the Job knew we could shorten the n'ob by doing it in 
the wa.y we done. Make it less expensive by leaving the survey and doing 
it in another way. 

'Q. Then the changes you made were in the interest of economy on the 
job? A. Yes. 

'Q. It cost less to do It the way you did than the way the survey called 
for? A. Decldedly. 

'Q. Was there any old iron put back? A. Yes. 

'Q. Can you tell me about how inany tons? A. I can't tell you. 

'Q. In a gênerai way? A. We used every particle of old iron that w.as 
straight enough to measure figures 18 inches, if we could get a boit 18 iuches 
out of it, we saved it and used it back.' 
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And Rankin testifled as follows on cross-examinatlon, after h« had de- 
scribed the additional changes referred to: 

'Q. Would you agrée with thèse gentlemen who testify for us, that taking 
that survey as it is, it calls for about forty to forty-four thousand feet of 
lumber? À. I tliink those gentlemen, taking the survey as they saw it, 
mlght fairly estimate on that lumber. 

'Q. Now, you hâve corne hère to-day to tell us there was a lot of work done 
outside of the survey, hâve you? A. There is not so very much outside the 
survey. 

'Q. Are we to understand your testimony to-day varies your previous testi- 
mony as to that at ail? A. Not to any great extent, I don't think. 

'Q. Do you remember the last time you were hère I asked you with the 
greatest particularity whether you did anything outside of the survey, do 
you remember that? A. Yes sir. 

'Q. Do you remember you told me in three respects you departed from the 
survey and in three only? A. Did I say three only? 

'Q. Yes; did you mean anything else? A. I don't remember. 

'Q. Do you want to change your testimony from that day? A. If I said 
In three only. 

'Q. Three important particulars only ; is that right? A. That is right, yes. 

'Q. You tried to make a good, honest, fair survey, did you? A. \Ve did to 
the best of our ability. 

'Q. You hâve often made survoys before? A. A great manj'. 

'Q. You testifled, Mr. Rankin, as to thèse varions pièces of work that 
did not show in the survey. Hâve you made any estimate — detjiiled estimate 
— of the additional lumber that it would require to carry out thèse varions 
things which you say had to be done and were done and which it was not 
possible to see !n the survey? A. No, I hâve not. 

'Q. So when you say that would account for that 17,000 increase in lumber, 
it îs just pure guess work, you bave not reckoned it up. That cost is not 
based on any detailed working out on how much lumber would be taken out by 
this work that the survey did not show and how much would be needed for 
that pièce of work? A. I haven't had time to go into thèse détails. 

'Q. You hâve not gone into any détail? A. No. 

'Q. Hâve you described this work in such détail this afternoon that It 
would be possible to make such estimate? A. I don't think it would, because 
I told you those are only drawn from memory. They are not from actual 
measurements.' 

My conclusion is that libellant has failed to prove that the aniount of the 
bllls is the fair and reasonable cost of repairiiig the damage caused by the 
collision, and I flnd that $10,534, the estimate of Lang, does rei)resent such 
cost." 

The libellant has taken several exceptions to the report as follows : 

"The above named libellant liereby excepts to tUe report of the Commis- 
sioner herein fllcd June 14, 1000, on the followiug grounds: 

First. On the ground that the Commissiouer has glven préférence to an 
estimate of cost of repairs made by Lang, a wituess who never saw the scow. 
over évidence of the cost of actual repairs. Such estimate is found on page 00 
of the testimony on the second référence. 

Second. On the ground that the Commissioner admitted, over objection, 
an improper hypothotical question, and decided the case on the answer 
thereto. The question was as follows, (p. 89 of Testimony on Second Référ- 
ence) : 

'Q. From your examination of this survey, and from your expérience as 
a shipwright, what do you say would hâve been the reasonable cost of re- 
pairing a mud scow such as this 022 in the winter of 190.^. or in the spring 
of the year, in this port, doing ail the work called for by this survey, Exhibit 
11, and in addition, whatever is called for by those modifications which I bave 
stated to you?' and the ol)jection thereto being that it does not include ail of 
the work which was actually done on the scow. 

148 F.— 19 
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Thlrd. On the gronnd that the Coiiimissloner found tliat the libellant lias 
failed to prove that the aniount of the bills is the fair and reasonable cost of re 
palrlng the damage caused by the collision. 

Fourth. On the ground that the Commissioner found that the estlmate of 
Lang does represeut such cost. 

Fifth. On the ground that the Commissioner bas assessed the amount due 
libellant for repairs at the sum of ten thousand flve hundred and thirty-four 
dollars, Instead of at thirteen thousand flve hundred and twenty-two 76/100 
dollars." 

The différence between the first and second report seems to be that 
the commissioner instead of deducting 25% from the libellant's bill, has 
adopted the estimate of Mr. Lang, and this is objected to by the li- 
bellant. 

In view of the strenuous criticism of the libellant, which contends 
that it is nôt allowed the actual cost of collision repairs to its vessel, 
I hâve examined the matter carefully and concluded that the commis- 
sioner has reached a just conclusion. It does not seem necessary 
to add anything to what he has said. 

The exceptions are overruled. 



BOWBRS HYDRAULIC DREDGING CO. v. FEDERAL CONTRACTING CO. 
(District Court, S. D. New York. June 27, 1906.) 

ADMIBALTY — JUEISDICTION SUIT FOK HiEE OE DbEDGE. 

A court of admiralty has jurisdiction of a suit to recover the hire 
of a Bowers hydraulic dredge, intended to operate afloat, and generally 
used for maritime purposes, and should not décline such jurisdiction 
because the dredge was temporarily used for a partly land transaction 
in dredging material from a stream for the purpose of depositing the 
same by means of its pipes on land of the charterer. 

In Admiralty. Action to recover hire of dredge. 

Horace L. Cheyney, for libellant. 
Edward W. Norris, for respondent. 

ADAM S, District Judge. This action was brought by the Bowers 
Hydraulic Dredging Company against the Fédéral Contracting Com- 
pany to recover the hire of Dredge No. 2, under a written contract to 
pay $3,000 per month, from July Ist to July 24:th, 1905, amounting 
to $3,323.48. The respondent défends, (1) on the ground that the 
dredge was not able to do the work which it was represented she could 
do, and (2) because the court has no jurisdiction of the cause of 
action. 

1. It appears that the respondent paid the hire of the dredge for the 
months of April, May and June, 1905, and the testimony did not show 
any condition which differed materially in July. The dredge did ail 
the work that the libellant undertook that she should do, or which 
could reasonably bave been expected of her. The contract did not 
provide that she should be adapted to the pumping of the bricks and 
stones which were met with and had the effect of retarding her work 
in July, so that then she did not always work up to the guaranteed 
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capacity. I found nothing in the testimony on the trial to warrant any 
déduction from tlie claim of the hire sued for. 

3. The parties hâve entered into the following stipulation, which dé- 
termines the facts necessary to be considered on the question of juris- 
diction, viz. : 

"The parties to this action, in order to avoid the transcribing of tbe min- 
utes of trial, hereby stipulate and agrée, as follows i 

On May 20th, 1905, the libellant and respondent entered into a contract 
(a true copy of whieh is attached to the libel) whereby the libellant let 
unto the respondent, its hydraulic dredge and appurtenances, including neces- 
sary pontoons, discharge pipe including 2000 feet of shore pipe, derrick 
sc-ow and two coal scows, for and during the worlcing season of 1905. The 
respondent agreed to pay for the use of ttie dredge and its appurtenances the 
sum of Three thousand dollars per month. 

The agreement above referred to contained, inter alia, the following pro- 
visions : 

'Said dredge and appurtenances to be used as the charterer or its agents 
may direct in dredging material and putting same ashore on the property of 
the Hackensacli; Meadows Company, loeated on the Passaic and Hackensack 
Klvers, N. J., or at such other localities as said charterer may direct.' 

'Notwithstanding anything hereinbefore contained the charterer shall hâve 
the option and privilège of cancelling this charter after said dredge has been 
in its service for three months if at the expiration of that period it is found 
unsuitable for its business, it being understood and agreed that said dredge 
shall be able to deposit on shore an average of 300 cubic yards of material, 
scow measurement, through 2000 feet of land pipe per hour.' 

'The charterer during the term of this charter party shall bave the sole 
and absolute possession, control and management of said dredge and its oiH- 
oers and crew and ail the légal rights and privilèges of owners.' 

At the time the contract was entered into, the dredge and its appurtenances 
were lying in the Delaware Kiver, at Camden, N. J. The dredge was towed 
from that place to the Passaic River by way of the Delaware Bay and the At- 
lantic Océan. 

The dredge was thoroughly equipped for océan voyages and theretofore 
had made several voyages to différent ports on the Atlantic coast. The 
dredge however had no motive power of her own and was towed upou thèse 
varions voyages by tug beats. 

The scows and pontoons were towed from Camden by way of the Dela- 
ware River, Delaware and Raritan Canal, etc. to the Passaic River. 

The libellant's dredge was Intended to operate afloat and contained ma- 
chinery, consisting of rotary cutters for digging the mud beneath the water 
and centrifugal pumps by which the sand, mud and material loosened by 
the rotary cutters and drawu up in a state of solution were forced through 
Unes of pipe to place of deposit, and certain engines for the opération of 
the machinery on the dredge. 

While the libellant's dredge was employed nnder this contract her dis- 
charge pipe extended continuously from the dredge to a point about 1,200 
feet on shore, and the dredge material was deposited at about that distance 
from the bank of the river. The pipe was carried from the dredge on pon- 
toons to the shore and thence on the land to the place where the dredged 
material was discharged from the pir>e and deposited. 

Mr. Somers, the Président of the Libellant Company, testifled that at the 
time the contract was entered into, it was understood that the material to 
be dredged should be bi'ought by scows from the vicinity of New York harbor. 
This was objected to by respondent's counsel and an exception taken. 

Upon the arrivai of the dredge ia the Passaic River, the respondent com- 
menced to use her in digging two or three basins for the réception of dredged 
material to be brought by scows from other points. The material dug or 
dredged out of thèse two or three basins was pumped ashore. 

The dredge was occupied in digging thèse two or three basins unWl the 
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liitter part of June or tbe eai-Iy pfirt of July, 1905, wlien tlie respondont ob- 
tained permission to cTiimp dredsed uuiterial iu tlie baslns whicli Iiad beeu 
dug ont, and thereafter about 18 scows of dredged material were brougbt 
from the Bay Ridge District and certain other dredged material was brougbt 
by scows from otber portions of the Passaie River, ail of which was dumped 
into the basins above referred to. Tlie material so dumped into thèse basins 
was then dredged by the llbellant's dredge and puniped ashore. 

AH of the material which was dredged by tlie libellant's dredge ont of thèse 
basins was puniped ashore on lands of the Haekeiisack Meadow Company, 
and the dredge was not employed in deepening the channcl." 

The libellant contends it is settled law that a court of admiralty lias 
jurisdiction over dredges, citing The Alabama (C. C.) 23 Fed. 449; 
The Pioneer (C. C.) 30 Fed. 206; x\itcheson v. Èndless Chain Dredge 
(C. C.) 40 Fed. 253; The Atlantic (D. C.) 53 Fed. 607; The Starbuck 
(D. C.) 61 Fed. 502; Saylor v. Taylor, 77 Fed. 47C, 23 C. C. A. 343; 
The International (D. C.) 83 Fed. 841; McMaster v. One Dredge (D. 
C.) 95 Fed. 832. The distinction, however, between those cases and 
the one under considération is in the method of disposing of the 
dredged material. In addition to the above authorities, there is cited 
McRae v. Bowers Dredging Company (C. C.) 86 Fed. 344. The latter 
was a case where it was sought to subject a dredge, in insolvency 
proceedings, to liens for wages. It was there determhied that a dredge 
was stibject to admiralty process, where she was used for cutting 
water ways and fiUing tide flats. Judge Hanford there said (page 
346): 

"The main question in the case is wliether the dredgers are vessels sub- 
ject to admiralty process, whether the work which they were doiiig was a 
maritime service, whether the contracts uuder which they were supplied and 
kept in repair are maritime and whether their crews hâve maritime liens for 
their wages. The writers and judges who bave expounded maritime laws and 
the rules by wliich the ,1urisdiction of admiralty courts must be measurod, 
hâve not sucoeeded in mailing known any satisfactory test by which floating 
structures which are sub.iects of adniiralt.v jurisdiction, and to which mar- 
itime liens may attacli, may be distinguisluKl from those which hâve no 
lîlace in the realm of maritime jurisprudence. There are numerous dé- 
cisions which tell that ada})tibility to float on tlie water, masts, sails, pro- 
pelling machinery, steering apparatus, capacity for carrying mercliandise 
or passengers, and mobilit.y, are features b.v which a subject of admiralty 
jurisdiction may be recognized; but the décisions are not at ail consistent 
with any guiding principle which makes admiralty jurisdiction dépend upon 
the size or shape of a vessel, her means of propulsion or her adaptability for 
use. According to the décisions a ship although afloat is not a ship if her 
original construction, rigging and furnisliiug reniain incompleted. Men em- 
ployed on board a vessel for her préservation do not acquire maritime liens 
for their wages if she is ont of commission ; that is, if she bas no voyage in 
contemplation. A ship is not emplo.yed in a maritime service when used 
merely as a warehouse to hold lier cargo after the eompletion of a voyage, 
and while navigation is suspended. The actual employment of a structure 
designed for use in the transportation of mercliandise or passengers by sea 
is not under ail circumstances conclusive. Wharves and wareliouses are 
uecessary for the transportation and préservation of nierehandise to be car- 
vied in ships to a distance, and yet such structures, although in fact instru- 
ments of commerce and aids to navigation, are not maritime vessels. Float- 
ing dry docks, used in the repair of vessels, are not maritime things. On the 
other hand, a private yacht or pleasure boat, not designed for nor employed 
in trade or commerce is a vessel which may be a subject of admiralty juris- 
dictioij." 
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The contention of the respondent is that as the vessel was solely em- 
ployée! in dredging material and putting the same ashore, the contract 
was not in any sensé for a maritime service and therefore was not 
within the authoritites which sustain hens upon dredges. The re- 
spondent cites and rehes upon In re Hydraulic Steam Dredge No. 1, 
80 Fed. 545, 25 C. C. A. 628, which was a libel in rem filed to re- 
cover for a supply of coal furnished to a dredge similar in character to 
the one involved hère. Jenkins, J., in denying the lien said, for the 
Circuit Court of Appeals, Seventh Circuit (pages 556, 557, of 80 Fed., 
page 639, of 25 C. C. A.) : 

"Upon the assuniption that the structure in question is a ship or vessel, 
and within the admiraltj- jurisdiction, that jurisdiction will not be asserted 
to enforce a contract touching the ship, uiiless such contract is maritime 
in its nature. Insurance Co. v. Dunham, 11 Wall. 1, 20 L. Ed. 90. The ad- 
miralty deals alone with things pertaining to the sea. We deelared in The 
■Richard Winslow, 34 U. S. x\pp. 542, 18 C. C. A. 344, and 71 Fed. 42G, that 'a 
maritime contract must therefore concern transportation hy sea. It must 
relate to navigation and to maritime employment. It must be one of naviga- 
tion and commerce on navigable waters.' It was there pointed out that not 
every contract having référence to a ship is within the admiralty jurisdic- 
tion, but only such as relate to maritime employment, such as pertain to 
the navigation of a ship or assist the vessel in the discharge of a mari- 
time obligation. It is not enough that the service is to be done upon the 
sea or with respect to the ship. It must relate to trade and commerce upon 
navigable waters. The coals furnished by libelant were supplied to the 
dredge while it was engaged in its work for the Illinois Central Railroad Com- 
pany, and to enable it to perform tliat work, vs-liich was 'to fill in earth for 
its railroad purposes behind a line of piling on its grounds on the lake front 
in Chicago.' By means of its cutting apparatus, the earth on the bed of the 
lake was dug up, loosened and disintegrated, and, with the adjacent water, 
sucked up into and through a centrifugal pump, and thence discharged 
through a continuons line of adjustible pipes to the place of deposit upon 
the adjacent shore. This is not a maritime employment. The faet that the 
dredge floated upon navigable waters is not controUing. The dredge in the 
performance of tliat contract was not engaged in navigation, nor even in the 
marine transportation of the earth dug from the bed of the lake. To the 
coutrary, a pcculiar mechauism dispensed with the necessity of marine trans- 
portation. The employment related solely to the land, to the création of an 
embankment upon the land for the use of a railway upon the land. The 
only possible relation to the sea in this employment was in this : that for 
the purpose of obtaiuiug the earth, and as a necossary incident thereto, the 
bed of the lake was dug out, and thereby the channel was deepened. That 
was not, however, for the purjxjses of navigation. It is not suggested that 
vessels engaged in navigation freiiueuted the place ; that wharves were con- 
structed or desigiied ; or that the excavation was for the purpose of or in aid 
of navigation. The -.vork was doue in and for the construction of an em- 
bankment upon the land, and for railroad pur])oses. The earth was taken 
from the bed of the lake because more convenient to the place of deposit, and 
less expensive than when brouglit trom a distant point of land. The effect 
upon the channel was incidental and subordinate. The work had no possible 
relation to marine transportation. It is of no moment that the structure 
floated upon the water, and dug out the bed of the lake. That does not 
give marine character to this employment. The admiralty deals with vessels 
which 'plow the sea,' and with contracts touching navigation. In The Richard 
Winslow, supra, we held that a contract for storage of grain during the closed 
season of navigation was not maritime. The présent case falls within the 
priuciple of that décision. It may be that this structure could engage in a 
maritime service, and its maritime engagements brought withiu the juris- 
diction of the admiralty. It is enough to say that in the performance of 



294 148 FEDERAL REPORTER. 

its contract to plow the prairies of the state of Illinois, or in the construction 
of a railway embanliment upon land, to dig up the bed of tlie lalce, and slioot 
the earth through tahes for deposit on the land adjacent, it was not so em- 
ployed. The supplies furnished to enable the dredge to perform a contract 
not maritime cannot attain to the dignity of a maritime lien." 

Upon the above authorities, it would seem tliat the question of juris- 
diction hère should be decided in favor of the respondent, but the 
admiralty jurisdiction has been broadened very considerably by the ré- 
cent décision of the Suprême Court in The Blackheath, 195 U. S. 361, 
25 Sup. Ct. 46, 49 L. Ed. 336. That was a question of the jurisdiction 
of the District Court for tlie Southern District of Alabama, arising out 
of the destruction of a beacon fastened to piles driven into the bottom 
of the Mobile river or bay by a navigating vessel. The court below, 
Toulmin, J, (D. C.) 132 Fed. 112, declined jurisdiction under the 
authorities, but the case was certified to the Suprême Court and it 
was there held that the action was maintainable, the court, Mr. Justice 
Holmes, saving (page 365, of 195 U. S., page 47, of 25 Sup. Ct. 
[49 h. Ed.'236]): 

"The précise scope of admiralty jurisdiction is not a matter of obvious 
prineiple or of very accurate history. As to principle, it is clear that if the 
beacon had been in fault and had Imrt the ship a libei could bave been main- 
taiued n2;ainst a private owner, although not in rem. Pbiladelphia, Wilining- 
ton & Baltimore R. K. v. Philadelphla & Havre de Grâce Steam Towboat 
Co., 23 How. 209, 16 L. Ed. 433 ; Atlee v. Pacliet Ce, 21 Wall. 389, 22 L. Ed. 
019 ; Panama Railroad v. Napier Shipping Co., 1G6 U. S. 280, 17 Sup. Ct. 572, 
il h. Ed. 1004. Compare The Rock Island Bridge, 6 Wall. 213, 18 L. Ed. 753, 
But, as has been suggested, there seems to be no reason why the fact that 
the injured property was afloat should bave more weight in determining the 
jurisdiction than the fact that the cause oî the injury was. The Arkansas 
(D. C.) 17 Fed. 383, 387; The F. & P. M. No. 2 (D. C.) 33 Fed. 511, 515; 
Hughes, Adm. 183. And again it seems more arbitrary than rational to treat 
attachment to the soil as a peremptory bar outweighing the considérations 
that the injured thing was an instrument of navigation and no part of the 
shore, but surrounded on every side by water, a mère point projecting from 
the sea." 

Mr. Justice Brown, in a concurring opinion, said (pages 368, 369, 
of 195 U. S., page 48, of 25 Sup. Ct. [49 L. Ed. 236]) : 

"I accept this case as practically overruling the former ones, and as recog- 
nizing tlie principle adopted by the English Admiralty Court Jurisdiction Act 
of 1861 (section 7), extending the jurisdiction of the admiralty court to "any 
claim for damages by any ship.' This has been held in many cases to in- 
clude damage done to a structure afflxed to the land. The distinction he- 
tween damage done to fixed and to floatlng structures Is a somewhat arti- 
flcial one, and, in my view, founded upon no sound principle; and the fact 
that Congress, under the Constitution, cannot extend our admiralty juris- 
diction, atîords an argument for a broad interprétation commensurate with 
the needs of modem commerce. To attempt to draw the line of jurisdiction 
between diiferent kinds of fixed structures, as, for instance, between bcacons 
and wharves, would lead to great confusion and much further litigation." 

It seems in view of what has been said in this authority that such 
artificial distinctions as arise out of the work of a dredge being per- 
formed partly on land and for the purpose of a land transaction, should 
not oust the court of jurisdiction of a floating structure which in its 
ordinary purpose is distinctly maritime. Boni judicis est aii.pliare jur- 
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isdictionem, which properly interprétée! means, that ît is the duty of 
courts to amplify their remédies, and without usurping jurisdiction, to 
apply their rules, to the advancement of substantial justice. Broom's 
Légal Maxims, pp. 79, 80. 

Decree for the libellant for $2322,48. with interest. 



MOODY V. COLE. 

(District Court, D. Maine. November 6, 190G.) 

No. 74. 

1, Bankruptcy— Proceedinqs for Oontempt — Measure of PaooF Requieed. 

A proceeding in banicruptoy to entorce obédience to an order requiring 
a banlirupt to surrender property or money to lais trustée is criminal in 
charaeter, and a finding that the banlirupt is in contenipt should be 
reaehed only on évidence which induces belief beyond a reasonable doubt ; 
but where it meets sucU requirement, the court should exercise the power 
of commitment expressl.v given by the statute, and not compel the trustée 
to resort to a plenary suit. 

2. Same. 

In a contempt proceeding to enforce obédience to an order reqniring a 
bankrupt to pay over money to his trustée, the déniai of the banli- 
rupt that he bas the money in his possession or under his control is not 
conclusiTe, but is entitled to Its due weight in connection with the other 
évidence and circumstances shown. 

In Bankruptcy. Proceeding for contempt. 

Haley & Haley and Bartlett & Anderson, for the bankrupt. 
Albert S. Woodraan and Cleaves, Waterhouse & Emery, for the 
trustée. 

HAL,E, District Judge. This case now cornes before the court up- 
on the pétition of Charles A. Moody, trustée in bankruptcy of the es- 
tate of Annie M. Cole, praying that the bankrupt may be ordered to 
show cause why she should not be adjudged in contempt for f allure 
to comply with an order of the court, and that, if adjudged in contempt, 
she shall be dealt with in accordance with the law. The matter from 
which this proceeding arises was brought into the District Court of 
the District of Maine by the certificate of one of its référées, by which 
it appeared that the référée ordered the bankrupt, Annie M. Cole, to 
pay over the trustée the sum of $3,425 on or before the 16th day of 
January, 1905. It will be found by the opinion of the District Court 
in 135 Fed. 439, that the District Court sustained the findings of the 
référée. Thereupon, on March 4, 1905, the District Court entered an 
order : 

"That the bankrupt tum over and deliver to the trustée, within fifteen days, 
the sald sum of twenty-four hundred and twenty-flve dollars. In default of 
which she stand committed to the marshal of this district, to be inearcerated 
until she obeys the order of this court, or is otherwise dlscharged by due 
process of law, or until the further order of this court." 

The decree of the District Court was then taken to the Circuit Court 
of Appeals to revise matters of law. In the opinion of the Circuit 
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Court of Appeals, Judge Putnam makes a statement of the case. I 
quote enough of the opinion to show the attitude of the case as it now 
cornes before this court: 

"This is a revisory pétition under the statutes in bankruptcy. Tlie peti- 
tiouer, Annie M. Cole, was duly adjudged banlirui}t on a pétition flled in No- 
veml)er, 1903. It is clainied tliat slie received in Septeniber, 1903, i>3,800, a'8 
the proceeds of the sale of her homestead in Saco. This was paid in bllls, 
and it is maintained by her that it was paid into the hands of her husband, 
and that no part thereof ever came into her hands. The trustée in banl^ruptcy 
admits tliat a portion of it bas been accounted for, leavlng $2,425, whieh, on 
his application, the référée directed should be paid over by Mrs. Cole t» 
him. * * * Therefore, the fact remains that on this record the District 
Court might flnd, as a matter of fact, that, as to the iwssession of the pro- 
ceeds of the sale, Mrs. Cole's husband was simply her représentative or agent 
Such being the case, it needs no citation of authorities to establish the further 
proposition that in tlie eyes of the law the possession of a mère agent is the 
possession of the principal. This proposition was enforced and applied with 
référence to funds to be transf erred to the trustée, under the bankruptcy stat- 
utes In Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814, and 
in Mueller v. Nugent, 184 U. S. 1, 17, 18, 22 Sup. Ct. 269, 46 L. Ed. 405. It also 
cannot be denied that a bankrupt, whose funds are deposited with an agent, 
cannot excuse himself from not delivering over the same to the trustée be- 
cause so deposited, unless he shows, as a matter of fact, an inability to ob- 
tain the actual possession of what he ought to surrender. The record fails 
of any proof meeting this requisite condition. Therefore it does not in this 
regard présent a question of the class of which we can take jurisdiction on a 
proceeding of this character, and consequently, so far as this portion of tlie 
case is concerned, the décision of the District Court must stand. We think, 
bowever, that there was error in that the District Court entered, In sub- 
stance, a judgment for contempt, accompanying au alternative order for eom- 
mittal. It is plain that a proceeding for contempt is of a différent character 
from one resulting in a mère order for the paymeut of money to a trustée 
in bankruptcy. It Is claimed that it is criminal in its nature, while an order 
for the mère jiayment of money is civil ; that it would be justifîed only by 
the proofs, and the amount of proofs requisite on ordinary criminal Issues ; 
and that It is, in effect, an independent proceeding, which can be initiated only 
after an order for payjnent of money bas been disobeyed, and on an order to 
show cause, or sonie other new notice, given to the person alleged to be in 
default. It is sulflcient now to say that the record does not show that Mrs. 
Cole had any day in court on the issue involved in that part of the order in 
question. Witliout vmdertaking to say in what nianuer an issue may be so 
presented as to justify a proceeding for an alleged contempt, and entering a 
pénal judgment on account thereof, we are of the opinion that the record, 
would show that the issue had been made in some way, and that the person 
adjudged guilty of contempt had had an opportunity to be heard in référence 
thereto. Rapalje on Gontempts (1887) 120, 127, 128. For this reason, the or- 
der to which the pétition relates must be annnlled, except only so far as it 
affirnis tlie décision of the référée, which directed that the money in question 
should be paid to the trustée." 

The mandate, made in pursuance of the above opinion, contains the 
following order and decree: 

"It is ordered, adjudged, and decreed, that the aforesaid decree of the Dis- 
trict Court for the District of Maine be, and the same hereby is, annulled, 
except only so far as it directed thsti. tlie money in question should Vie paid 
to tlie trustée; and as to so much of said decree as directed the payment to 
the trustée of twenty-four hundred and twenty-ttve dollars, the same is horeby 
afflrmed, wâth interest thereou from the date of the eutry of said decree in 
the District Court." 
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This pétition for an order to show cause is directed to the above 
decree of the Circuit Court of Appeals. It is claimed by the petitioner 
that the bankrupt is now in contempt for failurc to comply with that 
decree. In pursuance of the opinion and mandate of the Circuit Court 
of Appeals, the bankrupt was given her day in court, and on August 
6, 1906, she appeared before this court, and testified as foUows : 

"Q. In your statemeut, I liave understood you to say tluit you gave the money 
to your Imsliand? A. I never Rave the money to niy husband; 1 never had 
the money to 'fixe hiin. Q. But the statement was made that you gave the 
inoney to your husband? A. It iniglit be ; not knowing how to express it. Q. 
Now, will you tell the eourt just exactly wliat you meant when you said that 
you gave him the money? A. I meant that I gave my i)erniission for my hus- 
band to sell the house, and take the money and i)ay his debts. Q. Pay his 
debts ; is that what you say? A. Yes. Q. To pay his debts. And as a matter 
of tact bave you ever had trom the time that house was sold the physical pos- 
session of that money in any way? A. Xever, in any way. Q. Now, I want 
to ask you hosv old von are? A. I was born in 1843. Q. .A.nd how old is your 
husband? A. :Mi'. Cole is seventy-five in .luly. Q. Did you ever pay my brother 
(Mr. Halev) a-^v attorney f'ees at ail hère in tins matter? A. I never bave. 
Q. And since the time of the passage of the order lie bas done work for you, 
bas he not? A. Certainly. Q. Now. aside from tlie explanation that ,vou de- 
sired to niake to the court, in regard to the word 'give.' as us'ed lu your testi- 
mony, did you make a trutlifnl statement in regard to your not having the 
inoney, and the testimony you gave before Mr. Donovan? A. Certainly." 

The remainder of her examination and the testimony of her nephew, 
Winfield C. Jordan, added nothinq' vi'hich aids the court in coming' to a 
conclusion. She bas, then, testified that she is unable to comnly with 
the order of the court, and it is claimed by her counsel, in his very 
able présentation of the cause to this court, that this déniai of the bank- 
rupt should be practically conclusive in the matter, and that in the face 
of such déniai the court should not adiudge her to be in contempt. 
Clause 13 of section 2 of the bankrupt act CAct Julv 1, 1898. c. 541, 
30 Stat. 546 [U. S. Comp. St. 1901, p. 3421]) authorizes a court of 
bankruptcv to "enforce obédience by bankrupts, officers and other per- 
sons of ail lavi'ful orders, by fine or imprisonment, or fine and imprison- 
ment." In courts of chancery an attachment to enforce obédience of an 
order to pav money or to surrendcr property bas been regarded as a civil 
exécution for the benefit of the équitable owners of the fund, and not 
as a criminal process ; but in bankruptcy a proceeding of this nature is 
criminel in its character. and the conclusion that a party is in con- 
tempt should be reached onlv upon évidence which induces belief be- 
vond a reas'^nable doubt. In rc Salkev, Fed. Cas. No. 12.253; In re 
Schlesinger (D. C.) 9? Fed. 930; In rc Cxoldfarb Bros. (D. C.) 131 Fed. 
643; In re De Gottardi (D. C.) 114 Fed. 328. 

In dealing with this question, the courts of bankruptcy of the coun- 
try bave held with preat clearness that the power of commitment should 
be cautiously exercised, and only when its propriety is beyond reason- 
able doubt. Judges bave used very strong, emphatic language in en- 
forcing this doctrine, going so far as to say that the fact of the control 
of the bankrupt over the funds should be established by indisputable 
testimony before this great power of the court should be exercised. 
The courts of bankruptcy bave also held that the answer of the re- 
spondent to the rule to show cause is not conclusive, but traversable," 
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that weight should be given to the déniai of the bankrupt, but that it 
is the duty of the court to examine ail the évidence, both circumstantial 
and direct, relating to the matter, and to see whether there are any 
inconsistencies in the bankrupt's testimony or conduct which affect his 
testimony. 

In the Goodridge Case, Fed. Cas. No. 5,5-17, where a bankrupt was 
alleged to hâve concealed property in the hands of his brother, Judge 
Blatchford says : 

"A fraud of the kind hère alleged Is one that can seldom be proved b.y other 
than circumstantial évidence. The parties to the transaction are generally, as 
in this case, the ouly vvitnesses, and if their stories are to be believed as told, 
no fraud can be established. Extemal évidence is not to be had, and the 
truth must be reached by examining the évidence of tlie alleged parties to the 
fraud, and weighing its probabilities, and serutinizing its gênerai ténor and 
manner. • * * ïhe détermination of the question of fraud or no fraud 
must, under such circunistances, dépend upon the impression made by the évi- 
dence of the parties concerued. Of course, those wlio would commit such a 
fraud, would swear falsely to carry it through. If their positive testimony to 
the honesty of the transaction is overl)orne by badges and indicia of fraud, 
deduced from their own testimony, the conclusion must be that tiiere was 
fraud." 

In the Schlesinger Case (D. C.) 97 Fed. 930, Judge Addison Brown 
comments upon the appearance of the bankrupt, his inconsistencies of 
conduct and of statement, and says : 

"The référée cousidered it incredible that the bankrupt was as ignorant of 
his business and liis payments as he professed to be, aud he did not consider 
him worthy of belief." 

In the Deuell Case (D. C.) 100 Fed. 634, the court comments upon 
the inconsistencies of the bankrupt's testimony. It says : 

"When asked if sho did not talk tliis matter over v^'ith her husband and son. 
who were assisting her in ruuning the store, aud ascertain what explanation 
they gave, or as to what theory tliey had to account therefor, her answer was 
wiually uncertain and Indefitute. As tire goods were not on hand when she 
was declared a bankrupt, and as she elainis tlie goods liad not been spirited 
away, and testities that they laad been received and sold, the conclusion is ir- 
résistible tliat she must hâve the money in her iiossession, or that she knows 
who did receive It and who has it. * * * Sluill slie be permitted thus to 
obtaln property of otlier iieopie, secrète and apiiropriate it, without even so 
much as rendering any intelligible account tliereof, and escape the pains and 
penalties imposed by tlie bankrupt law, simply because she is a woman, and 
under the naked assumi)tion or bare possibiiity tliat lier husband and sou em- 
bezzled the proceeds of thèse goods?" 

In Boyd v. Glucklich, 116 Fed. 140, 53 C. C. A. 456, the court says: 

"A bankrupt cannot bc imprisoned for the purpose of exploitation. Torture 
as a means of extracting évidence or forcing a confession is no longer allow- 
able either in civil or criminal proeeedings." 

In the Goldfarb Bros. Case (D. C.) 131 Fed. 643, the District Court 
of Georgia says: 

"A bankrupt cannot be retiuired, under a proceediug for contempt, to do that 
whlch it is out of his iwwer to do. The évidence in such a proceeding should 
satis^y the court beyond a reasonable doubt that the bankrupt has the money 
or goods in his possession and eoutrol, and is able to turu them over when bo 
ordered." 
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In tlie Anderson Case (D. C.) 103 Fed. 854, the District Court of 
South Carolina says: 

"I liîive iiot, then, tlie slightest doubt of the power of tlie court to commit 
for contempt in auy proper case, but ttiis power should be most cautiously ex- 
srcised. Wliere tbe baulcrupt dénies possession or control, the fac-t of sucli pos- 
session sliould be establislied by indisputable testimony ; for it is ouly in 
cases where it is i)ro^ed l)eyond a reasonable doiibt that tbe banlinipt is will- 
fully disobedient in refusiug to obey its orders that tlie court sliotdd teel itself 
compelled to puuisli such disobedience." 

In the Adler Case (D. C.) 129 Fed. o03, the District Court of the 
Western District of Tennessee, in speaking of the power to commit for 
contempt to enforce the order of the court, says : 

"To invoke that power requires sonietliing lilîe incontestible proof as against 
the banlîrupt's déniai that he lias the niouey. * * * That remedy appiies 
only to a fund which ean be designated and traced iuto his possession, so that 
it is, in a légal sensé, a tangible fund, on which the court can lay its hands, and 
it cannot be made to apply to some intangible money supposed to be kept in 
his possession, which he can be forced to pay by raising or procuring the money 
to meet the orders of the court."' 

See In re De Gottardi (D. C.) 114 Fed. 328; In re Purvine, 96 Fed. 
192, 37 C. C. A. 446, and cases cited; In re D. Levy & Co. (C. C. A.) 
142 Fed. 442. 

In the case before me I hâve treated the order to show cause as an 
independent proceeding, and hâve applied the rules of évidence per- 
tinent to a criminal case. I find upon the threshold of the proceed- 
ing the decree of the Circuit Court of Appeals that the bankrupt pay 
over certain money to the trustée, and that she hâve her day in court 
upon the question whether she shall be held to be in contempt. In pur- 
suance of the request of the respondent, I hâve considered only the 
testimony of tlie bankrupt herself, the greater part of which I hâve 
given in full, and of Mr. Jordan, her nephew, together with her ex- 
amination before the référée, which she bas verified and made part of 
her testimony. With référence to the other rulings, requests for 
which hâve been preferred by tlïe learned counsel for the respondent, 
I do not find it necessary to pass upon them affirmatively and in détail ; 
but it will be seen that I hâve adopted substantially the rules of law 
which he has invoked in the proceeding. 

I hâve also examined the records of the District Court, so far as 
they are material, relevant, and admissible. In her schedule she states 
that the money forming the subject-matter of this proceeding was lent 
to her husband, William H. Cola. On her examination before the réf- 
érée she says, "I gave him the money," and further, "I gave him the 
money to pay his debts; that is ail I know about it." In her examina- 
tion before me she says, "I never gave the money to my husband ; I 
never had the money to give him." Her counsel then says, "The 
statement was made that you gave the money to your husband." She 
answers, "It might be; not knowing how to express it." She then 
testifies that she gave permission for her husband to sell the house; 
take the money, and pay his debts, and that she has never had, since 
that time, the physical possession of that money in any way. She 
thus makes three several statements and accounts of the money receiv- 
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ed from the sale of her house ; first, accountin,af for it as a loan to hcr 
husband, and on the last two occasions giving slightly varying state- 
ments as to the moncy going into her husband's hands. She confines 
her testimony as to her inabihty to comply with the order of the court 
to the statement that she has no physical possession of the fund ; she 
does not affirmatively say that she has no control of it. I do not place 
any great weight upon this technical faihire to expressly négative hcr 
control of the monej^, but in the attitude the case has assumed it is 
proper to comment on the peculiar language used in her expression of 
inability to comply with the order of the court. Throughout the case, 
her whole testimony touching the disposai of the fund is indefinite, un- 
satisfactory, and inconsistent. Her husband is not prodnced to testify, 
although the Circuit Court of Appeals has held that he was her repré- 
sentative or agent. She does not say that she has ever tried to obtain 
the physical possession of the fund, and she assumes to be stolidly igno- 
rant of ail vital matters. Her alleged ignorance upon the business 
concerns with which she was brought in contact, and which form the 
subject-matter of the inquiry, is as noteworthy as was the ignorance of 
the respondent in the Schlesinger Case. In that case the court held 
it incredible that the bankrupt could be as ignorant of his business 
and payments as he professed to be, and that he could not be thought 
worthy of belief. I hâve endeavored to give full weight to the déniai 
of the respondent, but if the déniai of a bankrupt were taken as con- 
clusive, he coidd always escape an order for the surrender of property 
by making a false statement, and adding perjury to his failure to com- 
ply with the decree of the court. 

In the opinion of the Circuit Court of Appeals, Judge Putnam 
has said that the référée might bave come to his conclusion upon a pré- 
pondérance of the évidence in a matter relating to directing a pay- 
ment; but the records of the District Court show that the référée did 
actually come to his conclusion upon testimony which induced belief 
beyond a reasonable doubt, and his order directing the payment of the 
money to the trustée has been affirmed by the District Court and the 
Circuit Court of Appeals. 

In my view of the testimony in the case in its présent attitude, it is 
the duty of the court to deil directly and summarily with the matter, 
and rot to leave the trustée to further proceedings in chancer} to ob- 
tain the fund in question. 

In Mueller v. Nugent, 18i U. S. 14, 23 Sup. Ct. 269, 46 L. Ed. 405, 
to which the Circuit Court of Appeals has referred, Mr. Chief Justice 
Fuher has said: 

'"flie bankruptcy court wonid he he'pless, Indeed, if the bnre refusai to turn 
over could coiielusivoly operate to drive the trustée to an action to re;-over 
as for an indebtedness or a conversion, or to procaedina;s In chancery, at the 
risk of the accoinpauinients of delay, complication, and expeuse, intended to 
be avoided by the slmpler methods of the bankrupt law." 

The whole testimony, taken together, indùces the belief in my mînd, 
beyond a reasonable doubt, that the bankrupt has control of the $2,425, 
consîi'Uting the fund in question, and that she stands in contempt of 
the decree of the court. I therefore order that she stand committed 
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to the marshal of this district, to be incarcerated in the Portland fail 
within this district until she turn over and deliver to tlie trustée the 
sum of $2,425, in obédience to the order of the court, or is otherwise 
discharged by due process of law, or until the further order of this 
court. 



In re NORTON. 
(District Court, N. D. New York. October 29, 190G.) 

BANKEUPTCT — INVOLUNTAKT PeOOEEDIXGS — SekVICE ON DEFENDANT. 

Uuder Bankr. Act July 1, 1898, c. 041, § 18, 80 Stat. .j.j1 LU. S. Comp. St. 
1901, p. 34291, which provides tliat on tlie flllng of a pétition for involun- 
tary bankruptcy "service thereof \vitli a writ of subpœna sliall be made 
upon the person therein named as défendant in the same nianner that 
service of sucli process is now liad uiion tlie commencement of a suit in 
equlty in the courts of the United States, * * * but in case personal 
service cannot be made tlien notice shall be given by publication, * * * " 
where the défendant is temporarily absent from the district, but bas his 
dwelling house or usual place of abode therein. valid service may be made 
by leaving a copy of the pétition and subpœna at such dwelling, "with 
some adult person who is a meniber or résident in the family," as author- 
ized in equity suits by equity rule 13 ; that being a personal service •\vithin 
the meaning of the statute. 

In Bankruptcy. Motion to quash the writ of subpœna issued herein 
and to dismiss tlie proceeding, upon the ground that no proper service 
of the subpœna herein bas been made. 

Brown, Carlisle & McCartin (William H. Sullivan, of counsel), for 
the motion. 

P. C. J. De Angelis, opposed. 

RAY, District Judge. The return of service states as follows : 
"I hereby certify and return that I liave served the annexed subpœna and 
pétition on the therein named Fred H. Norton, by handing a duplicate pétition 
to and leaving a true and correct copy of said subpœna with the wife of Fred 
H. Norton, a person of adult âge, at his dwelling house and usual place of 
abode, personally at Gouverneur in said district, on the 12t)i dav of October, 
A. D. 1906. C. D. MacDougall, U. S. Marshal, by E. 0. J. Smith, Deputy." 

The affidavits used on this motion shovv', and the facts are not dis- 
puted, that Matilda G. Norton is and then vvas the wife of the above- 
named Fred H. Norton, a person 21 years of âge, and that the service 
of the subpœna and pétition was made upon her at the résidence of Fred 
H. Norton in Gouverneur, N. Y., in the Northern district of New York, 
on the 12th day of October, 1906, by giving to and leaving with her a 
duplicate of the pétition and a correct copy of the subpœna, and that 
at the time of such service her husband, Fred H. Norton, the alleged 
bankrupt, was in Sumerville, N. J., for his health, and had been there 
from about November 1, 1905, for that purpose. There is no pretense 
or claim that he was not a bona fide résident of the state of New York, 
or that service was not made in the manner aforesaid at his actual place 
of résidence in the Northern district of New York ; his présence in New 
Jersey at the time being merely temporary and for his health. 
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Up to the présent time no notice has been given by publication in the 
manner and for the time as provided by law for notice by publication 
in suits in equity in courts of the United States. The contention is 
that, as there has been no personal service of the pétition and subpœna 
upon the bankrupt within the Northern district of New York, and no 
such Personal service can be made by reason of his absence from the 
district, there has been no service as required by section 18 of the act 
to establish a uniform svstem of bankruptcy thronghout the United 
States (Act July 1, 1898^ c. 541, 30 Stat. 551 [U. S. Comp. St. 1901, 
p. 3429]), and that therefore the subpœna should be quashed and the 
proceeding dismissed. Section 18 of the bankruptcy law referred to, 
and providing for the service of the process and pleadings in bank- 
ruptcy proceedings, reads as follows : 

"Sec. 18. Process, Pleadings, aud Adjudlcations.^a. Upon the flling of a 
pétition for involuntary bankruptcy, service tliereof, with a writ of subpœna, 
sball be made upon the person thereln named as défendant In the same man- 
ner that service of such process is now had upon the commencement of a 
suit In equity in the courts of the United States, except that It shall be re- 
turnable within fifteen days, unless the judge sball for cause fix a longer 
time; but in case personal service cannot be made, tben notice shall be given 
by publication in the same manner and for tbe same time as provided by law 
for notice by publication in suits in equity in courts of the United States." 

Rule 13 of rules of practice for the courts of equity of the United 
States reads as follows : 

"The service of ail subpœnas shall be by a delivery of a copy thereof by the 
officer servina: the same to the défendant personally, or by leaving a copy there- 
of at the dwelling house or usual place of abode of eaeh défendant, with some 
adult person Avho is a member or résident in the family." 

By the act referred to the Suprême Court of the United States was 
authorized to make gênerai rules and orders in bankruptcy and to 
prescribe forms, and by gênerai order 3 it is provided that "ail process, 
summons and subpœnas shall issue out of the court under the seal there- 
of and be tested by the clerk ." 

Form 4, adopted by the Suprême Court for "order to show cause upon 
creditors' pétition," provides as follows : 

"Upon considération of the pétition of that be declared a 

banlvrupt. it is ordered that tbe said do appear at this court, as a 

court of bankruptcy, to be holden at — , in tbe district aforesaid, on the 

day of , at o'cloelc in the noon, and show cause, 

if any there be. why the prayer of said pétition should not be granted ; and 

"It is further ordered tliat a copy of said pétition, together with a writ of 

subpœna, be served on said , by delivering the same to liim personally, 

or by leaving the same at his last usual place of abode in said district, at least 
flve days before the day aforesaid." 

It is contended that, while under the provisions of the rule quoted 
the service made would be good, still section 18 of the act also quoted 
above modifies the rule so that, in case personal service of the subpœna 
and pétition cannot be made upon the bankrupt himself, then there must 
be notice by publication in the same manner and for the same time as 
provided by law for notice by publication in suits in equity in the 
courts of the United States. If this be so, section 18 is unnecessarily 
prolix and confusing. 
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If it had been intended that there should be notice by publication in 
ail cases where personal service upon the alleged bankrupt could not 
be obtained, the act would hâve so stated in direct and explicit ternis. 
It would hâve provided that service of such process and pétition should 
be made personally upon the bankrupt, or, in case personal service could 
not be made, then by publication in the same manner notice is given by 
publication in suits in equity in the courts of the United States. This 
was not donc by the act, but it was provided that service shall be made 
upon the person named in the process in the same manner that service 
of such process is now had upon the commencement of a suit in equity 
in the courts of the United States, and that mode of service as prescrib- 
ed by the rule is that the subpœna is to be served by a delivery of a 
copy thereof by the oificer serving the same to the défendant personally, 
or by leaving a copy thereof at the dwelling house or usual place of 
abode of the défendant with some adult person who is a member of or 
résident in the family. In short, if the défendant is not at his dwelling: 
place or usual place of abode, service upon him is made when a copy is 
left there with some adult person who is either a member of or a 
résident in the family. Either mode of service is service upon the 
défendant, and the service is complète when that act is donc. Section 
18 is satisfied when, under the circumstances stated, that is, the de- 
fendant is absent, a copy is delivered to and left with some adult per- 
son who is a member of or résident in the family. The process to be 
served has then been personally delivered to and left with a designated 
person. However, section 18 further provides as follows: "But in 
case personal service cannot be made then notice shall be given by pub- 
lication," etc. It will be noticed that section 18 does not say, "But 
in case personal service cannot be made upon the défendant," as would 
"hâve been donc had Congress intended that service should be made by 
publication in ail cases where personal service cannot be obtained upon 
the défendant himself. The personal service hère referred to is person- 
al service either upon the défendant himself or a personal delivery of 
the process and pleading to "some adult person who is a member or rés- 
ident in the family." Of course the service and delivery must be at 
the dwelHng house or usual place of abode of t'^e défendant. 

It is said that service by delivering to some adult person who is a 
member of or résident in the family is not a personal service upon 
the défendant. This is quite true. But it is a personal service upon 
the person designated as the one to whom the subpœna and pétition 
may be delivered, and which service is a good service on the défendant 
and équivalent to a delivery to the défendant himself. Strictly speak- 
ing, this is a service by substitution upon the défendant, but it is a 
good service. Section 18 intended that, in case the défendant or al- 
leged bankrupt cannot be found, or is not found within the district, 
and no adult person who is a member or résident in the family of the 
défendant can be found at the defendant's dwelling house or usual 
place of abode, then notice is to be given by publication, not other- 
wise. It would hâve been better to hâve said in section 18 that, in 
■case Personal service cannot be made on either the défendant or some 
adult person who is a member or résident of his family at his résidence 
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or usual place of abode, then notice shall be given by publication, etc. 
But this was not donc, and section 18 is to be construed in tlie light of 
the rule and of the reading of tlie entire section, and also in the light 
of the construction placed upon this section by the Suprême Court 
of the United States when it formulated and prescribed form 4, which 
prescribes an order as to the mode and manner of the service of the 
pétition and writ of subpœna upon the alleged bankrupt. Either mode 
of service is good — personal service in the district, or service by leav- 
ing the same at bis dwelling bouse or usual place of abode in the 
district with some adult person who is a member of or résident in the 
family, if at the time of service he bas such p!ace of abode or dwell- 
ing bouse, and such adult person is there found. 

This question under this statute bas been passed upon in accordance 
with the views above expressed in the district of Massachusetts by 
Lowell, District Judge, in Re Risteen (D. C.) 122 Fed. 732. In tha't 
case service was made by leaving a duplicate of the pétition with a 
copy of the subpœna with the clerk of the hôtel of which the bankrupt 
was proprietor and where he usually resided. The bankrupt was ab- 
sent in another town sick and unconscious, and he died two days later 
without regaining consciousness. The service was beld good. 

The same views are held in Love'and on Bankruptcy (8d Ed.) § 73, 
p. 205 ; also in Brandenburg on Bankruptcy (3d Ed.) §§ 452, 453, 
pp. 293, 294. Brandenburg states, in substance, that the service mnst 
be, where the alleged bankrupt is absent, at the existing présent dwell- 
ing house or the existing présent usual customary place of abode of 
the alleged bankrupt, and he says: 

"However, if liiQuiry at the last nnd iisiial .".bnde of îin allewrl hankrupt 
elicits no information as to lii.s présent wliereaI)outs. boyond tlie fact tliat lie is 
not in, service is snfiieiently made by leavins tl)e itnpers with some adult 
person who is a meiuber of or résident in the family, stating that they arc for 
the bankrupt." 

He cites, as sustaining thèse views. In re Derby, 8 N. B. R. 106, 
Fed. Cas. No. 3,815 ; Ala. & Chatt. R. R. Co. v. Jones, 5 N. B. R. 97, 
Fed. Cas. No. 126. Brandenburg, in section 453, says : 

"Service by publication is only aiithorized vvbei'e the party to be served can- 
not be found, or his place of résidence ascertaincd." 

He cites Stuart v. Hines, 33 lowa, 60. It would seem that there 
should be added to this the further statemcnt that service by publica- 
tion is authorized where no adult person who is a member or résident 
of bis family can be found at his last place of résidence when that is 
ascertained. 

I do not think it was intended to provide that service by publication 
must be made where the bankrupt bas a place of résidence within the 
district where the proceeding in bankruptcy is instituted, and an adult 
person who is a résident or member of his family can be and is found 
there, and service is there made on such person, if the alleged bank- 
rupt himself is temporarily absent from the district so that personal 
service cannot be made upon him within the territorial jurisdiction 
of the court. To repeat, the personal service referred to in section 18 
is not personal service upon the alleged bankrupt himself, but personal 



IN EK HUDSON CLOTHING CO. 805 

service upon any of the persons mentioned in the rule upon whom 
service is permitted as the équivalent of service upon the alleged 
bankrupt himself. To hold otlîervvise would prevent valid service on 
a foreign corporation, otherwise than by publication, when it has 
within the district where the proceeding is instituted a designated 
attorney or person upon whom service of process may be made. 
In a bankruptcy proceeding it has been held that service on such a 
corporation is good if made on its duly-appointed attorney to receive 
such service. In re Magid-Hope Silk Mfg. Co., 6 Am. Bankr. R. 
610, 110 Fed. 353. 

The motion to quash and dismiss is therefore denied. 



In re IIUDSOX CLOTHING CO. 

(District Court, T). Maine. Noveniber 1, 1000.) 

No. 100. 

Bankeuptpt— Paetnersttip— EvinE.N'C'B TO EsTABLisn Relation. 

Wtiere two persons each eontrilmted to tlie capital employed în a rner- 
eantile business, which tliey conductecl towtlier under a <!om])nn.y name, 
intending to incorporate, but nei-er carrying ont sucli intention, tlin'o 
WRS a partnersJiip in tact hetween theni in the business, wbieh may be 
adjudicated a l)anlvrupt, and wbicli is tbe owner of tbe propei-ty and 
assets of tbe coinmon concern. 

In Bankruptcy. On review of décision of référée. 
See 140 Fed. 49. 

John W. Manson, for trustées of estate of Henry Hudson. 
John S. Williams and Albert S. Woodman, for trustée of estate of 
Hudson Clothing Company. 

HALE, District Judge. John F. Sprague, Êsq., référée in b-'nk- 
ruptcy, certifies that in the course of the proceedings in this case he 
made the following order: 

"That tbe said .Tolin W. Manson, Alt)ert W. Cbapin, and Freeman P. Poartb. 
as trustées of the estate of Henry Hudson, a baiilcrupt in bankru;itcy, par 
over to Jolm S. Willituns, as trustée of tbe estate of Henry Hudson ■,:",(] .Jnjiies 
Hudson, copartiiers under the finn name and style of Hudson Clotbing Cora- 
I)any, tlie sum of tliirty-five inmdred dollars, it beint; tlie an]0\nit ioi- wbi h 
said stock of Roods was sold and lawful interest on the same from August 15, 
1905, to July 6, 1906. 

"And it is furtlier ordered that the respondents berein, being the said .John 
W. Manson, Albert W. Cbapin, and Freeman D. Bearth, jiay to tbe said .John 
S. AVilliams, ti'ustee as aforosaid, tbe costs of thèse proceedings, to be taxed 
by the clerk of this court." 

The référée further reports that the trustées of the estate of Henry 
Hudson, in bankruptcy, hâve fîled a pétition for review of this action 
of the référée. AU the évidence and ail the papers pertinent to the 
review are before me, and the case has been fully argued by counsel. 
The trustées in bankruptcy of Henry Hudson take the ground that 
no such partnership ever existed as is found by the référée under the 
name of Hudson Clothing Company, and that, if any such partnership 
i4S F.— 20 
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did exist, it had no tîtle to any of the goods in question, but that said 
goods were the property of Henry Hudson, now in bankruptcy. 

The original pétition in involuntary bankruptcy in this case allèges 
that Henry Hudson and James Hudson constituted the partnership 
of the Hudson Clothing Company, that the partnership owned the stock 
of goods, and that an act of bankruptcy had been committed in con- 
nection with that stock of goods. In the matter of adjudication, this 
court had a full hearing in June, 1905. Much testimony was before 
the court on the question of the existence of a partnership and as to 
the ownership of the goods by the alleged partnership. Petitioners 
claimed that Henry and James Hudson were partners in fact, and that 
they owned the stock of goods in question. The matter was fully 
argued by counsel. The court ordered the partnership adjudicated 
bankrupts. Afterwards, upon the question of a rehearing, I gave an 
opinion, which is found in 140 Fed. 49. 

In the matter now before: me the référée says: 

"Henee It appears to me that, when the court adjudicated Henry Hudson 
and James Hudson bankrupts, and when the same subject-matter was again 
brought before the same court by pétition for rehearing, and the pétition 
denled, and no appeal taken, the whole question of the ownership of the stock 
of goods now in controversy had been finally settled between thèse same lit- 
igants by decrees of a court of compétent jurisdiction, and that thèse decrees 
are now the iaw governing this case. 

"It appears to me from the évidence in the case, and I so find, that when the 
court adjudged Henry Hudson and James Hudson bankrupts, under the flrm 
name and style of Hudson Clothing Company, it settled the question of the 
ownership of thèse goods. The contention was really whether or not they were 
copartners. If they were, then they were bankrupts, and necessarily the own- 
ers of the goods, as there were no other assets belonging to them. The two 
questions of whether they were copartners, and hence owners of the goods, 
and whether they were bankrupts, were inséparable. When they were ad- 
judged bankrupts, they were also found by the court to be owners of the 
goods." 

The référée further found that the question presented is now res 
judicata. AU the counsel in the case bave asked me, however, to ex- 
amine the évidence and to corne to a conclusion on the testimony itself 
as to whether the référée should be sustained in making the order 
which he bas made. I bave accordingly examined with care the testi- 
mony and the mixed questions of law and fact, which hâve been fully 
argued. 

Counsel for the bankrupt estate of Henry Hudson hâve urged with 
great earnestness that, upon ail the évidence, there bas been no part- 
nership proven in the case; that, on the most favorable view which 
may be taken for the petitioners, the évidence shows only certain acts 
of Ihe alleged bankrupts in holding themselves out as copartners ; that 
those acts bave a tendency to prove merely an estoppel to deny part- 
nership ; that proving such estoppel is a différent thing from proying 
a partnership in fact ; and that such estoppel, if proven, would not 
warrant an adjudication in bankruptcy. I sball not undertake to bur- 
den the record by reciting in détail the testimony upon this point. 
There is évidence tending to show that Henry Hudson contributed 
the stock of goods in the fîrst instance ; that James Hudson contributed 
$1,000 of his own money; that a bank account was opened; that James 
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Hudson deposited his $1,000 ; that checks were drawn upon the ac- 
count for the partnership business; that, out of the $1,000 brought in 
by James Hudson, bills were paid for goods which were put into the 
store by Henry Hudson; that Henry and James Hudson intended to 
form a corporation; that they took steps to form a corporation; that 
they assumed a corporate name ; but that they never completed the 
organization. Upon a carefui review of the record, I do not find évi- 
dence tending to show that Henry and James Hudson held themselves 
out to the public as a partnership, but rather that the contrary is true. 
They did, however, intend to form a corporation, and they took the 
initial steps for organization, but never organized it. The whole 
testimony induces the belief that they were partners in fact. 

In Frost v. Walker, 60 Me. 470, in speaking for the Suprême Court 
of the state, Judge Walton s^aid : 

"An unincorporated joint-stock eompany iis a mère partnership, and each 
member Is personally liable for ail its debts. • * * The New England Ex- 
press Company was never Incorporated. It was, therefore, a mère partner- 
ship, and each member was personally liable for ail its debts." 

The court further held that, by contributing to the actual working 
capital of the eompany, the members became entitled to share in the 
profits of the business and became copartners. This is the leading case 
in Maine touching this question. The court goes far beyond holding 
a mère partnership by estoppel. It holds that there was a partnership 
in fact. 

When fédéral courts hâve construed the law of partnership as it 
pertains to bankruptcy matters, they hâve held that a mère holding 
out of partnership is not sufficient to warrant an adjudication; other- 
wise, a bankrupt might become liable to some creditors and not liable 
to others, and the proceedings in bankruptcy might be goo'd as to some 
and void as to others. Partnership in fact must be actually proven in 
order to sustain an adjudication. In the Beckwith Case, 130 Ked. 475, 
which has been brought to my attention, the District Court for Penn- 
sylvania reviewed the law quite fully upon this point. The statement 
of the law is valuable, although the décision was overruled on the 
ground that the testimony was not sufficient to establish the existence 
of a partnership in that particular case. Jones v. Burnham, etc., 138 Fed. 
986, 71 C. C. A. 340. 

While it is clear that, in order to proceed to adjudication, a partner- 
ship in fact must be proved, of course, this may be proved by circum- 
stantial, as well as by direct, testimony. The subject-matter of the 
différent kinds of évidence that are admitted by the courts to prove 
partnership is discussed in Wigmore on Evidence, § 1249, and cases 
cited; Greenleaf on Evidence, §§ 477-481. 

Upon a carefui analysis of the évidence, I corne to the conclusion 
that the testimony is not of a character to show a mère partnership by 
estoppel, but that it does show a partnership in fact, and that the goods 
in question belonged to that partnership; and I so find. 

There is no question but that the stock of goods was sold by the 
trustées of the bankrupt estate of Henry Hudson for the sum of $3,- 
500 ; that this sum was in their possession at the time of the filing of the 
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petiton to pay over the funds, upon which this proceedîng is founded ; 
and that it is still in their possession. 

Under the law and the rules in bankruptcy, however, they did not re- 
çoive interest upon it, nor dérive any benefit from it. In an action of tro- 
ver against them, they miglit be chargeable with interest. But this is 
a proceeding in bankruptcy, in which the court is passing upon the 
disposai of a certain fund in its custody. In such proceeding, and upon 
the testimony before me, the trustées of the estate of Henry Hudson 
in bankruptcy should not be charged with interest. 

In the view that I hâve taken of the case, it is not necessary for me 
to décide the question of res judicata, upon which the référée based 
his décision. 

The order of the référée is sustained, except as to the matter of inter- 
est. 

And it is ordered that John W. Manson, Albert W. Chapin, and Free- 
man D. Dearth, trustées of the estate of Henry Hudson in bankruptcy, 
pay over the sum of $3,500 to John S. Williams, trustée in bankruptcy 
of the Hudson Clothing Company, a copartnership consisting of Henry 
Hudson and James Hudson. 

The further order of the référée as to costs is sustained ; and it is 
ordered tliat the respondents pay to the said John S. Williams, trustée 
as aforesaid, the costs of the proceedings before the releree and of the 
further proceedings in this court. 



MANUFACTUTIERS' COMMERCIAL. CO. v. BROWN ALASKA CO. et al, 
(Circuit Court, S. D. New York. August 8. 1906.) 

Removal of Causes— Sepabable Contboversy— Action Against Makee 
and indoksegs of notb. 

Tbe contracts and liability of the maker of a promtssory note and of 
the several Indorsers thereon are each separate and distinct from the 
otliers, aiid their joinder as défendants in the sanie action, as permitted 
by a stiite statute, does not render the cause of action joint, or joint and 
spveral; but such an action is severable, and inay be removed by any dé- 
fendant wbo would hâve the right if sued alone, without regard to the 
citizenship of In's codefendants. But such removal carries only the con- 
troversy ftetween such défendant and tlie plnnitiff. and does not give the 
fédérai court jurisdiction over the other défendants or of the causes of 
action against tliem. 

[Ed. Note. — For cases In point, see vol. 42, Cent. Dig. Removal of 
Causes, §S !)4-9(i. 

Si'parnlde controvcrsy, see notes to Robliins v. Ellenhogen, 18 C. G. A. 
Si), and Mecke t. Vnlleytown Minerai Co., 35 C. C. A. 1'j5.] 

. SaME— .TaKTSDICTTON OF FEDERAL OOURT— NONBRSIDENCE OF I^ARTIES. 

Although a plaintifï cannot invoke the exercise of the juvisdiition of a 
fédéral court in a district of which neither he nor défendant is un in!iai)it- 
ant, wliere he sues in such district in a state court, tlie défendant inay in- 
viilce the exercise of such jurisdietion by removal, If the requislte grouuds 
of removal exist. 

I Frt Note. — For cases in point, see vol. 42, Cent. Dig. Removal of Causes, 
§ii a2, 23.] 
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On Motion to Remand to State Court and Motions by Certain De- 
fendants to Vacate an Attachment and to Dismiss. 

Elbridge L. Adams, for plaintiff. 
Justus P. Sheffield, for défendants. 

THOMAS, District Judge. On June 4, 1906, a warrant of attach- 
ment issued out of the Suprême Court, state of New York, which was 
on the same day levied upon the bank account of défendant Brown 
Alaska Company, amounting to $6,454.88, and the bank account of de- 
fendant John A. Mead Manufacturing Company, amounting to $1,353.- 
18, both with the People's Trust Company of Brooklyn. June 16, 1906, 
the Brown Alaska Company appeared generally by attorney, and there- 
upon removed in its own behalf the action to this court. Neither of 
the other défendants hâve been served with the summons, or appeared in 
such manner as to confer jurisdiction on this court or the Suprême 
Court. But the Mead Company now moves in this court to vacate the 
attachment and dismiss the action as to it, and the Alaska Smelting & 
Refining Company moves to dismiss the action as to it. At the same 
time the plaintiff moves to remand the action, upon the ground that it 
is not removable to this court. 

The plaintiff and défendant Mead Manufacturing Company are citi- 
zens and résidents of the state of New Jersey. The Brown Alaska 
Company and the Alaska Smelting & Refining Comipany are citizens 
and résidents of the state of Washington. The complaint states causes 
of action on several promissory notes made by the défendant Alaska 
Smelting & Refining Company, to the order of the Brown Alaska Com- 
pany, and indorsed by it and the Mead Manufacturing Company. Sec- 
tion 454 (amended 1877) of the Code of Civil Procédure of New York 
provides : 

"Tvvo or more persons, severally liable upon the same written instrument, 
Ineluding the parties to a bill of exchange or a promissory note, vvliether the 
action is hrouglit upon the instrument, or l),y a party tliereto to recover against 
other parties liabie over to him, may, ail or any of theni, be included, as de- 
fendants in the same action, at the option of the plaintiff." 

Section 455 provides: 

"The joinder of a person, as défendant in an action, with anotber person, 
as prescribed in the last section, docs not affect liis right to any order or other 
relief, to which he would hâve been entitled, if he had been separately sued 
in the action." 

Daniel on Negotiable Instruments (5th Ed.) § 669, states: 

"Nature of the eontract of indorsement — It is a separate and independent 
contract. — ïhe indorsement of a bill or note is not merely a transter thereof, 
but it is a fresh and substantive contract. embodying ail tlie terms of the in- 
strument indorsed, in itself. Tlie indorsement of a bill is équivalent to the 
drawing of a new bill hy the drawer upon the drawee (or aceeptor, if it be ac- 
cepted) in favor of the indorsee; and the indorsement of a note is équivalent 
to the drawing of a bill upon the maker, who stands in tlie relation of ac- 
eeptor, as it were, in favor of the indorsee. So entirely distinct and inde- 
pendent is the contract of the indorser of a note from that of the maker that 
at comnion law a separate action against each was indispensable." 
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The contract of the maker of the notes involved herein, and his lia- 
bility thereon, is quite independent of the several contracts of the in- 
dorsers, and the contracts and hability of the indorsers are ahke dis- 
tinct one from the other; but it is the poHcy of the state of New York 
to permit the holder to avoid a multiplicity of actions by joining causes 
of action of such a nature in a single action. There is no joint cause 
of action against two or more of the parties as regards any contract 
exisfing by reason of the note or the endorsements thereon. Causes 
of action and parties severally liable thereon are joined, but the liabihty 
is, as regards the basis thereof, separate. The holder does not charge 
joint, or joint and several, Hability, but distinct liability on entirely 
separate contracts. The cause of action does not become joint, or joint 
and several, ivom the mère fact that the plaintifï elects to avail itself 
of the statutory permission and unité parties in the same action. The 
plaintiff cannot by such procédure make joint, or joint and several, what 
is necessarily several in its essential nature ; nor can the plaintifï, by 
availing itself of the statutory provision, estop any défendant, liable 
solely upon its independent contract, from removing the action as re- 
gards such défendant to the fédéral court, if the other conditions pré- 
cèdent to such removal be présent. The rule is stated in Hyde v. Ruble, 
104 U. S. 407, 26 L. Ed. 823, Ayres v. Wiswall, 112 U. S. 187, 5 Sup. 
et. 90, 28 L. Ed. 693, and Louisville & Nashville R. Co. v. Ide, 114 
U. S. 52, 5 Sup. Ct. 735, 29 L. Ed. 63. It appears from thèse cases, 
as well as from Starin v. New York, 115 U. S. 248, 6 Sup. Ct. 28, 29 
E. Ed. 388, and Eittle v. Giles, 118 U. S. 596, 7 Sup. Ct. 32, 30 E. Ed. 
269, that the question whether there is joint liability is not determined 
by the separate défense of a défendant denying joint liability. The fact 
that the Mead Company is a citizen and résident of New Jersey, of 
which state the plaintiff is also a citizen and résident, does not preclude 
the Brown Alaska Company from removing the action for the ascer- 
tainment of its liabilitv, separate and distinct. The action is severable. 
Geer v. Mathieson Alkali Works, 190 U. S. 428, 23 Sup. Ct. 807, 47 
L. Ed. 1122 ; Connel v. Smiley, 156 U. S. 335, 15 Sup. Ct. 353, 39 L. 
Ed. 443; Barnev v. Latham, 103 U. S. 205, 26 E. Ed. ol4; Fergason 
V. Chicago, M. & St. Paul Ry. Co. (C. C.) 63 Fed. 177; Warax v. 
Cincinnati, N. O. & T. P. Ry. Co. (C. C.) 72 Fed. 637; Sugar Creek, 
etc., Co. V. McKell (C. C.) 75 Fed. 34; Hartshorn v. Atchison Rv. 
Co. (C, C.) 77 Fed. 9; Carothers v. McKinley Mining & Smelting Co. 
(C. C.) 116 Fed. 947 ; Helms v. Northern P. Ry. Co. (C. C.) 120 Fed. 
389; Harley v. Home Insurance Co. (C. C.) 125 Fed. 792; Henrv v. 
Illinois Central Rv. Co. (C. C.) 132 Fed. 715; Cella et al. v. Brown 
et al. (C. C.) 136 Fed. 439 ; New England Waterworks Co. v. Farmer's 
Eoan & Trust Co., 136 Fed. 521, 69 C. C. A. 297. 

Some of the above cases involve the removal of the whole controversy 
to the fédéral court, while others relate to actions that are severable and 
removable as regards the liability of the removing défendant. This 
phase of the subject will be noticed later in référence to the motions of 
the défendants, not joining in the removal, to dismiss the action as to 
them and to vacate the attachment against the property of the Mead 
Company. Before considering that question the motion to remand up- 
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on the ground that neither the plaintiiï nor the Brown Company is a 
résident of the Southern District of New York demands attention. 
The joinder of the other défendants does net affect this inquiry. The 
présent question relates solely to the Brown Company. In lowa Lil- 
looet Gold Mining Company v. Bliss et al. (C. C.) 144 Fed. 446, the 
rule and grounds therefor adopted in many cases are well expressed by 
Judge Reed (144 Fed. 448) as follows: 

"The inotioii to remand challenges the jurlscliction of this court, and in 
support thereof it is urged that, plaintiff being a corporation of Canada and 
défendant a coiiioration of Maryland. neither being a citizen or résident of 
lowa, the action could not hâve been brought by original process in this court, 
aud is not, thereforc, one that is removable from the state court. This con- 
tention fails to distinguish between the Jurisdiction or right of a court to déter- 
mine a controversy and tbe venue or place vvhere that jurisdiction may be ex- 
ereised. The first part of section 1 of the judiciary act of 1887-88 (Aet 
March 3, 1887, c. 373, 24 Stat. 5-52 [U. S. Comp. St. 1901, p. 508]) confers 
.lurisdiction upon the Circuit Courts of the Uuited States, concurrent with the 
courts of the scveral States, of ail suits of a civil nature at law or in equlty, 
wherein the recjuisite amount is involved, and in which there sliall be a con- 
troversy between (3) citizens of différent states, and (5) citizens of a state and 
foreign states, citizens, or subjects. The second part of that section pro- 
vides that no civil suit shall be brought agaiust any person in a Circuit Court 
of the United States by original process in any other district than that whereof 
he is an inhabitaut ; but. 'when the jurisdiction is founded only upon the fact 
that the action is between citizens of difCerent states, suit shall be brought 
only in the district of the résidence of elther the ijlaintiff or tlie défendant.' 
This suit is not of the class there described, for plaintift' is a corporation of 
Canada, défendant Bliss a citizen and résident of the Northern District of 
lowa, and the Guaranty Company a corporation of Maryland. If it is one of 
which this court has jurisdiction, it might therefore hâve been brought in this 
court by original process against défendant liliss, and if the Guaranty Com- 
pany is jointly liable with him on its bond, agaiust that coiupany also, es- 
peoially if it did not object to being sued there, and is removable to this court, 
if it is within the terms of the removal section. The second clause of section 
2 provides that: 'Any other suit of a civil nature at law or in equlty of which 
the Circuit Courts of the United States are given jurisdiction by the preced- 
ing section, which may now be pending or which may liereafter be brought 
in any state court, may be removed into the Circuit Court of the United States 
for the proper district by the défendant or défendants therein being non- 
residents of that state.' 24 Stat. -^52 [U. S. Comp. St. 190], p. 509]. It is 
the flrst part of section 1 that confers jurisdiction upon the Circuit Courts 
of the United States, and this oannot be conferred by consent of the parti.'w 
to a suit. The second part of that section, which restricts the place where the 
jurisdiction conferred by the first shall be exercised. is not jurisdiction, but 
is a Personal exemption granted to the défendant from being sued, in the 
class of cases there described, elsewhere than in the district of his résidence 
or that of the plaintiiï. This exemption the défendant may waive, and if he is 
sued in a district other than tliat of liis résidence, or that of the plain- 
tiff, he does vi-aive it by appearinc generally to the suit and not claiming the 
benefit of such privilège or exemption." 

Certain authorities upon which the learned judge relies are stated 
in his opinion, and further support for the holding may be found in 
Vinal V. Continental Company (C. C.) 34 Fed. 228 (Southern District 
■of New York) ; Burck v. Taylor (C. C.) 39 Fed. 581 ; Amsinck v. 
Balderston (C. C.) 41 Fed. 645; Uhle v. Burnham (C. C.) 42 Fed. 
1 (Southern District of New York) ; Alley v. Edward Hines Lumber 
Company (C. C.) 64 Fed. 903; Long y. Long (C. C.) 73 Fed. 369; 
Stalker v. Pullman's Palace Car Co. (C. C.) 81 Fed. 989; Duncan v. 
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Associated Press (C. C.) 81 Fed. 417; Creagh v. Equitable Life As- 
surance Society (C. C.) 83 Fed. 849; Cowell v. City Water Supplv 
Co. (C. C.) 96 Fed. 769 ; Kirby v. Chicago & N. W. Ry. Co. (C. C.) 106 
Fed. 551 ; Memphis Savings Bank v. Houchens, 115 Fed. 96, 52 C. C. 
A. 176; Pepper v. Rogers (C. C.) 128 Fed. 987. The resuit of this in- 
terprétation of the statute is that a plaintiff is forbidden to bring the 
action in the fédéral court, save "in the district of the résidence of 
either the plaintifï or défendant," yet, if in obédience to such prohibi- 
tion he bring the action in a state court within a prohibited district, the 
défendant may by removal do what the plaintiff could not, viz., confer 
exercise of jurisdiction upon the fédéral court in such district. The 
theory is that the fédéral court has a jurisdiction which it cannot ex- 
ercise at the instance of the plaintiff', but may exercise at the option of 
the défendant sued in a state court within the district. 

If the plaintiff sue the défendant in the fédéral court of a forbidden 
district, it is quite understandable that the défendant might appear and 
waive objection to the district selected; but it is less easily appreciated 
that a plaintiff, incapable of selecting a certain district, and therefore 
forced to seek relief in the state court, may thereafter, at the will of the 
défendant, be carried to that very district. But this is explained upon 
the ground that the prohibition opérâtes only against the plaintiff', as an 
original suitor, and in addition that it does not relate to the removal of 
cases. Hence it follows that the "proper district" for purposes of re- 
moval is that within which the défendant is sued in the court of a state, 
and that the "proper district" for original actions is the "district of the 
résidence of either the plaintiff or défendant." In J. S. Appel Co. v. 
Baggott (D. C.) 132 Fed. 1005, decided in this court for the Eastern 
District of New York, a différent conclusion was reached, and there 
are similar holdings by Judge Keller in the Circuit Court for the 
Southern District of West Virginia (120 Fed. 156), and Judge Holland 
in the Circuit Court for the Eastern District of Pennsylvania (134 Fed. 
150). The Appel Case was decided upon what appeared to be the 
plain words of the statute. But the current of décision does not sustain 
the conclusion reached in the Appel Case. Hence the motion to remand 
must be denied. 

But what controversy has the Brown Alaska Company removed to 
this court? It has removed the jurisdiction of the action so far as it 
relates to a distinct and separable alleged cause of action against it. 
But as to that single cause of action neither of the other parties is even 
a projjer party, nor are they joined in the action with référence to it. 
They are not brought into this court. The court has no jurisdiction 
of them, either as to the cause of action stated against either of them 
or that stated against the Brown Alaska Company. The action was 
severable. The Brown Company severed it as regards itself and 
brought the severed part to this court. It brought the whole contro- 
versy to this court in which it was interested. There is a controversy 
as to two contracts of indorsement, from which it has removed itself. 
Can the Brown Company defeat the action as to them by voluntarily 
abandoning the tribunals of the state? This would enable one défend- 
ant, perhaps unable to respond for damages, to defeat recovery against 



ENTEEPEI8E MFG. CO. V. BENDER. 



S13 



codefendants, by causing a dismissal of the action attempted to be 
begun against them. Meantime the statute of limitations nnight run, 
tlie benefit of attachments niight be lest, or other injurious results 
follow. If service of the summons had been had, that benefit would be 
lest. But it seems fhat the other défendants are not in th-s court. The 
action as rec^ards them is not hère. They cannot be dismissed from 
such severed part, because they are not brought with it to this court. 
It is not for tliis court to décide whether the attempt to give the state 
court jurisdiction over thèse défendants can be perfected. That is a 
matter for the state court to décide. If the Mead Company's moneys 
are tied up by the attachment, they are not detained by any action of 
this court. If the levy of the attachment upon the Mead Company's 
propertv should be vacated according to the laws of New York, appli- 
cation therefor should be had to the court that bas jurisdiction of the 
Mead Company and the attachment proceeding. 

The motion to dismiss as to the other tvvo non-removing défendants 
is denied, and the motion to vacate the attachment is also denied. The 
attachment of the property of the Brown Alaska Company, the remov- 
ing défendant, will be vacated upon filing the bond that bas been 
proffered and approved. 



ENTERPRISE MFG. C». OF PENNSÏLVANIA T. BENDER et «L 

(Circuit Court, N. D. Ohlo, E. D. October 12, 190a> 

No. 6,853. 

Tbade-Mabtts and Teade-Names— TJNrAiE Tbade— Repairs fob TTnpatknted 
Machine. 

Coniplainant manufactured and sold an unpatented méat chopper called 
the "Enterprise," whlnh name was resistered as a trade-marb, and also 
parts for repJacinj; tliose tijnt beoaiue wom which were marked with 
complainant's name. DefeniJants al.so marte such replacing parts, gelUng 
them in ijackages marked to show for what machine they were made and 
by whom, but the parts theniselves were not Identified by any mark. 
EeUl, that defenrtiints. while havlng the right to make and sell the parts, 
were not entitled to do so without clearly niarking the same to prevent 
their being mistakon by retail purchasers for those made by complainant 
for its own machines. 

[Ed. Note. — For cases in point, see vol. 48, Cent Dlg. Trade-Marbs and 
Trade-Names, § 86. 

Unfalr compétition, see note to Scheuer y. MuUer, 20 G. C. A. 1(55; Lare 
T. Ilarper & Bros., 30 C. 0. A. 370.J 

In Equity. 

Howson & Howson, for complainant. 
Thurston & Woodward, for défendants. 

TAYLER, District Judge. The bill of complaint in thîs case charges 
the défendants with unfair compétition in trade, arising eut of the 
sale of méat chopper parts, and asks for an injunction and an account- 
ing. A stipulation bas been entered into, setting eut the facts in the 
case, and the question becomes purely one of law. It appears that 
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the complainant lias been, for a great many years, manufacturinf^ vvhat 
is known as the "Enterprise Méat Chopper." The name "Enterprise" 
is registered as a trade-mark, but there is no patent on the machine. 
No one else is engaged in the manufacture of a machine designated 
"Enterprise" méat chopper. The principal wearing parts of the ma- 
chine are the knife and the plate against which it revolves. Thèse 
parts, as manufactured by the complainant, for the "Enterprise" méat 
chopper, are marked — the plate with the words "Enterprise Mfg. Co. 
Warranted Steel," and the knife with similar identifying language. 
The défendants manufacture a knife and plate for "Enterprise" méat 
choppers; that is to say, for the méat choppers made by the complainant. 
The plate and knife are of the same gênerai shape and appearance as 
the complainant's, but the plate is marked "Warranted Steel" at the 
place where the complainant has the inscription "Enterprise Mfg. Co.," 
and also a duplication of the inscription "Warranted Steel" at the place 
where the complainant marks its plate "Warranted Steel." There 
is no mark at ail on the knife made by the défendants. The défend- 
ants' knives and plates are put up in packages, each of which is labeled 
"Repair Parts for Enterprise Méat Choppers Manufactured by The 
Giant Lock Ce, Cleveland, Ohio." 

It appears in the agreed stafement of facts that complaint has been 
made by users of Enterprise méat choppers that the knives and plates 
made by other persons than the complainant are unsatisfactory, and not 
of the quality of those which the complainant makes ; and that such 
unsatisfactory knives and plates were supposed by the users to be of the 
manufacture of the complainant. In this state of facts, the court is ask- 
ed to enjoin the défendants from furnishing knives and plates to be 
used in Enterprise méat choppers, unless they clearly designate on the 
knives and choppers the fact that they are made by the défendants. 
It seems to me that the prayer to this effect ought to be granted. Un- 
doubtedly the user of Enterprise méat choppers will usually, if not 
always, présume, in the absence of knowledge to the contrary, that 
knives and plates for Enterprise méat choppers are manufactured by 
the manufacturer of Enterprise méat choppers. Undoubtedly the de- 
fendants hâve a right to make thèse parts, but they ought not to be 
permitted to so make them as to induce users of them to believe that 
they are made by the complainant. The ease with which thèse parts 
might be stamped by the défendants, and the inexpensiveness of such 
work, naturally raise the question why the défendants do not so mark 
them as the complainant marks its similar parts. The answer to that, 
in argument, is that dealers purchasing repair parts for Enterprise méat 
choppers do not désire the name of the manufacturer to appear on the 
parts, as they do not désire the name of the manufacturer to appear 
on many other things which dealers sell ; that the retail purchaser, hav- 
ing used a certain article identifiable by the name of its manufacturer 
marked on it will, when he has occasion to buy another of the same 
Tcind, insist upon having the same thing. That almost concèdes away 
the whole case.' So much being admitted, it would seem to be but a 
step further, and somewhat more reasonable, to assume that the dealer 
did not want the name "Enterprise Mfg. Co." inscribed on those parts. 
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or the naine of any other manufacturer inscribed on them, so that the 
purchaser, who was the owner of an "Enterprise" méat chopper, when 
he bought the knife and plate, would net know that the knife and plate 
were net of the manufacture of the Enterprise Manufacturin^ Com- 
pany. Cases of this peculiar character are rare. Nothing- exactly like 
it has been cited by counsel. An examination of two or three will 
serve to disclose the principle that ought to control in such a case. 

In Flagg Mfg. Co. v. Holway, 178 Mass. 83, 59 N. E. 667, com- 
plainants were the first to market a zither of particular shape and ar- 
rangement of keys. Défendant subsequently came upon the market 
with a zither identical with plaintiff's in shape and construction. No 
infringement of any patent, trade-mark or name was clairaed, nor was 
there présent any simulation of package or wrapper. The confusion 
arose merely because plaintiff's zither was well known by reason of 
its distinctive shape and construction, that fact being sufficient to cause 
defendant's zithers to be bought as and for the plaintiff's. The court 
held that, by reason of the absence of a patent, plaintiff could claim no 
monopoly upon the zithers, and défendant had a perfect right to make 
and sell them; but it was further held (Holmes, C. J.) that "the only 
thing he [the défendant] has not the right to steal is the good will at- 
taching to the plaintiff's personality," and that this should be guarded 
by requiring the defendant's zithers to be clearly marked, so that they 
would indicate unmistakably that they were the defendant's and not the 
plaintiff's goods. The decree enjoined the défendant from selling or 
offering for sale zithers like that made by the plaintiff, unless clearly 
marked to show that they were the product of the défendant and not 
that of the plaintiff. 

In the case of Deering Harvester Co. v. Whitman & Barnes, 91 Ped. 
376, 33 C. C. A. 5.58, an attempt was made to enjoin the défendants 
from making parts for use in complainant's harvester, giving those 
parts numbers and letters similar to those used by the complainant for 
its parts. The court below refused the injunction; but it appeared that 
the parts in that case were plainly labeled, showing them to be not 
those of the complainant's manufacture, and hence no one was misled. 
The chief contention in that case was that the défendants used certain 
symbols to designate the several parts and the place where they were 
to go, being the same symbols as those used by the complainant. The 
court disposed of that adversely to the complainant, and also made the 
following observation : 

"Neither does the évidence justify any relief upon the ground of unfair 
trade. The appel lees hâve afBxed to the parts made by them for use in 
Deering machines the same letters and numerals as those affixed upon the 
same parts by the Deering Company. Tliis they hâve a right to do. Thèse 
parts are open to the manufacture of ail. The letters and numerals afiixed, 
being only for the purpose of defining kind, shape, size, and place, may be 
rlghtly used by any one for the same purpose. Thèse parts made by appel- 
lees bave been plainly advertised by catalogue and label as of their own 
manufacture, and their wiiole course of dealing, as shown by this évidence, 
has been such as to mislead no one into buying their product i>s that of the 
appellants." 
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If the knives and plates in the présent case were plainly advertised 
by label as of the manufacture of the défendants, a différent case would 
appear from that which is now presentcd. If it were impracticable to 
stanip thèse parts, then it would be sivfiicient to label them by some 
attached tag. Surely the défendants would be put to no more expense 
or trouble than that to which the complainant is now subjected, if they 
suitably inscribed their parts for the Enterprise méat choppcr. The 
case cited by counsel for the complainant in their brief, the original re- 
port of which is not available, is Neostyle Mfg. Co. v. Elliam's Dup- 
licating- Co., 21 R. P. C. 185. In that case, the plaintiff sold a duplicat- 
ing machine under the name of "Neostyle," and défendants sold an 
ink, adapted and intended for use in plaintiff's machine, calling it "Ink 
for the Neostyle." Plaintiff sought to restrain the sale, but it was held 
that the défendants had a perfect right to sell ink for the Neostyle, and 
to call it so, se long as they did so under their own réputation ; but held 
further, however, that it was the défendants' duty to clearly mark their 
product with their own name. It appearing, therefore, that users of 
Enterprise méat choppers who are required to buy knives and plates to 
replace those originally furnished with the device are not only likely 
to be, but frequently are, as shown by the proof, led to believe that the 
replacing parts are manufactured by the complainant when they are not, 
it is a violation of the manifest duty of the manufacturers of such parts 
designed and sold for use in complainant's machine to fail to so stamp 
or mark them as to preclude the danger of such mistake being made. 

Decree for an injunction may therefore be entered in accordance with 
the prayer of the bill. I see no reason why an accounting should be 
had. 



CHAMRERLAYNE V. AMERICAN LAW BOOK CO. 

(Circuit Court, E. D. New Yorlc. Novcuilier 19, lOOG.) 

No. 1. 

1. FfiAun — Fai.se Represrntatioxs — xVctionart.e Statements. 

A, person €ontr;ietiii.« to write a law troatiso on a given subject in légal 
coiitemijlation Iiolds liimself out as conversant witb tlie sub.iect and as a 
eomi}etent law writer able to perform the coutract, and a rei)resentation 
made to him by tlie otlier party that be caii complète tbe work witbin 
the time limited by tbe eontraot is not a re))res;(>ntation of fact, l)ut merely 
tbe expression of an opinion upon a niattor of whicb be should bave the 
greater knowledge, and cannot be made tbe basls of au action for deceit 
or false représentations. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 23, Fraud, §§ 9-13.] 

2. Same — Actions — Aleegation of Damages. 

An allégation in tbe complaint, in an action for false ro])resentations 
inducing plaintiff to enter into a coutract to write a law treatise, that by 
roason of sueb false représentations tbe compensation agrced upon was 
"at least five tbousand dollars less tbau it would bave been bad such rep- 
résentations beeu true," affords no basls for tbe reeover,y of damages, since 
tbose alleged are wliolly spéculative and incapable of proof. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 23, Fraud, §§ 24, 42.] 

At Law. On demurrer to complaint. 
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The plaintilï alleged In his complalnt that on October 1, 1902, he entered 
Into a contract wlth défendant by which he agreed and undertook to write 
for the défendant a légal article of not more than 1,000 printed pages, on 
the subjeet "P^vidence," for publication In the Cyclopedia of Law and Pro- 
cédure, to be completed by January 1, 1904, and for whlch plalntiff was to 
recei're the sum of $5,000; that plalntiff was at the time a practicing lawyer 
and had for many years prior thereto enjoyed a favorable réputation as an au- 
thority and writer on the law relating to the subjeet of évidence ; that, to In- 
duce him to enter into said contract, defendant's offlcers, acting In Its behalf, 
falsely and fraudulently represented to hirn that an article such as was re- 
quired by the contract "could be written by a compétent writer between said 
15th day of September, 1902, and the Ist day of January, 1904" ; and also 
made other false and fraudulent représentations in reliance on whlch plaln- 
tiff entered Into the contract. 

The complalnt further alleged: 

"(14) That the compensation agreed upon for the préparation and wrltlng 
of said article or treatise on the subjeet 'Evidence' was at least flve thousand 
(5,000) dollars less than it would hâve been had defendant's représentations 
been true ; that wlth the exception of two short summer vacations and other 
temporary absences the plaintiff was oonstantly employed therein for a period 
of twenty-eight (2S) months, InstRad of fourteen (14) months, as he would bave 
been had defendant's représentations been true; and that by reason of plaln- 
tlfiC's continued absejice from his business he bas eompletely lost his clientage 
and practice which he» would not hâve done had defendant's représentations 
been true. 

"(15) That by reason of the premises plaintiff bas been damaged flfteen 
thousand (15,000) dollars." 

To the complalnt défendant flled a gênerai demurrer. 

Field & Chittenden, for plaintiff. 
Judson & Haie, for défendant. 

THOMAS, District Judge. The allégations in the complaint must, 
in view of the demurrer, be accepted as true statements of fact. The 
plaintifï dévotes his brief to showing that such allégations are made 
in due form, but he does not illustrate that such false représentations 
are actionable, or that any légal damage resulted therefrom. The plain- 
tiff, in légal contemplation, held himself out as a person conversant 
with the subjeet upon which he contracted to write, and as a law 
writer able to perform the contract into which he entered. The alleged 
représentation that he could perform the work within the time limited 
by the contract seems to be an expression of opinion as to the working 
capacity of a compétent writer, in view of the work to be done under 
the contract, and not a statement of a past and existing fact. The 
facts alleged pertain to the ability of the plaintiff to perform the con- 
tract, of which the plaintiff had knowledge necessarily beyond any 
information that the défendant could possess. The plaintiff 's mental 
equipment, his faculties for writing the article, his readiness, dispatch, 
and physical endurance in disposing of his duty, were mattcrs largely 
subjective, and cannot be made the basis of an action for deceit or false 
représentations. Slaughter's Administrator v. Gerson, 80 U. S. 379, 
20 L. Ed. 627. 

The eighth subdivision of the complaint allèges that the deîendant 
"falsely and fraudulently stated and represented that a payment of 
five (5) dollars per printed page for such article or treatise was at 
the rate of compensation paid to defendant's most favored author, and 
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falsely and fraudulently stated and represented to plaintiff that Hon. 
John F. Dillon, a former circuit judge of tlie United States and a 
very eminent and highly remunerated writer on légal topics, was an 
author of articles in said 'Cyc' " ; and in subdivision 10 it is stated that 
the défendant, through its président, "falsely and fraudulently stated 
and represented that a payment of five thousand (5,000) dollars for 
an article or treatise on said subject, to consist, as nearly as practicable, 
of not more than one thousand (1,000) pages, the author paying for 
his own clérical assistance, was at the rate of compensation paid to de-i 
fendant's most favored author, and was a just and reasonable com- 
pensation for such services on the part of the plaintiff as were con- 
templated by the défendant, and were the same or 'as good as' the com- 
pensation paid the Honorable John F. Dillon for similar services." 

It is further alleged that said Dillon "had never written an article 
or treatise for défendant" ; and that "in truth the défendant was pay- 
ing its staff writers, who enjoyed no réputation as specialists upon 
any topics of the law, five and ""/loo dollars per printed page and in 
addition furnished them free of charge with ail necessary clérical as- 
sistance, and that the défendant had a subsisting contract with Judge 
Seymour D. Thompson whereby the said Seymour D. Thompson was 
to furnish his own clérical assistance and was to receive for an article 
or treatise, to consist, when printed, as nearly as practicable of nine 
hundred (900) pages ail told, including the analyses, the sum of nine 
thousand ($9,000) dollars, besides other concessions of substantial 
value." 

There is grave doubt whether the action may be predicated upon 
false and fraudulent représentations of this kind. However that may 
be, it is considered that the complaint does not state any légal damage 
arising therefrom. Certainly such allégations as to false statements 
regarding "the compensation paid to defendant's most favored author" 
does not entitle the plaintiff to recover damages under the statement 
that: 

"The compensation agreed. upon for the préparation and writing of said arti- 
cle or treatise on the subject of 'Evidence' was at least five thousand (5,000) 
dollars less than it would hâve been had defendant's représentations been 
true." 

This is purely spéculative. How can any court or Jury ascertain that 
the défendant would, had it not made such false allégations, hâve made 
the contract priée $10,000 instead of $5,000 ? The plaintiff's proposi- 
tion is équivalent to this : If the défendant had not represented to the 
plaintiff that it was undertaking to compensate him at a rate equal 
to the best rate paid to any other of its authors or writers, it would 
hâve contracted to pay him for the proposed service twice the sum that 
it did agrée to pay him, and twice the rate it represented itself as pay- 
ing its most favored authors. This is not an allégation of any fact, 
but a statement of the condition of mind of the defendant's agent, and 
of a contract that such mental state would hâve prompted such agent 
to make. No évidence could be given of what the défendant would 
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bave donc in this regard. How, then, is an allégation to that effect 
sufficient ? 

The demurrer is sustained, with leave to the plaintiff to plead over 
within 30 days, upon payment of costs. 



LUDVIGH V. UMSïADTER et al. 

(District Court, S. D. New York. November 9, lOOC.) 

Ban KBUPTOY— Suit by Trustée to Recoveb Peopebtt— Equities. 

A bankrupt and another, some time prier to the bankruptcy, bought 
two lots in common and also entered iuto a verbal partnersbip to con- 
duct a business as building contractors. The business was continued for 
a short time only, and was unsuecessful, resulting in dobts to an unknown 
amount, which were not paid. During and after the partnership tbe par- 
ties built two houses of equal value on the common lots, one of which with 
half the ground was subsequently deeded to the wife of the bankrupt and 
the other to défendant, who was the wife of the other jiartner. The houses 
were not built in partnership, but an unknown portion of the money used 
therein belonged to the partnership and an unknowTi portion was furnlshed 
by each partner. No settlement of the partnership business was ever had, 
and there were no books or records from which sueh settlement eould be 
made. JïeM, that the cross-deeds, whether valid as conveyanees or not, 
operated as a falr partition of the property, and that the bankrupt's trus- 
tée had no équitable claim against the portion conveyed to défendant which 
entitled him to hâve the conveyance to her set aside, whatever might be 
the rights of partnership creditors. 

In Equity. Suit by a trustée in bankruptcy. 

Morris J. Hirsch and Mr. Grossman, for complainant. 
Thomas A. McKennell and Mr. Zimmerman, for défendants Bau- 
mann. 

HOUGH, District Judge. Before the month of April, 1904, the 
défendant Abraham Baumann and the bankrupt, Umstadter, purchased 
three lots of land in Yonkers. They contributed equally toward the 
purchase and took title as tenants in common. Some time in the 
spring of 1904 the same two men entered into a partnership for the 
purpose of erecting, on contract, houses in the neighlx)rhood of the 
land they had bought. They had no partnership articles, and the tes- 
timony regarding tlieir arrangements leaves nothing clear except that 
they were each to draw from the firm a weekly stipend, which they 
called "wages," and were to share equally the profits and losses of the 
enterprise. They had no capital, and practically the only moneys 
handled by the firm during its brief existence were borrowed from 
friends or relations, or derived from payments on account of the 
few contracts obtained. While the firm was in existence, the partners 
began the érection of two houses upon the land held in common. 
This building opération was not a partnership enterprise. The houses, 
when completed, were intended, respectively, as the houses of Bau- 
mann, who was already married, and of Umstadter, who was intend- 
ing marriage. The money wherewith to build the family houses was 
in part derived from mortgage covering the land held in common, and 
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în part from the personal contributions of Baumann and Umstadter, 
while the origin of the balance of the moneys necessary for the érec- 
tion of thèse bouses bas given rise to the présent litigation. On July 
30, 1904, the firm of Baumann & Umstadter was dissolved. 

I find, on very conflicting testimony, that there was not then or at any 
other time a settlement of the firm affairs, and that on dissolution it 
was impossible, owing to absence of proper books and records, to 
know where the firm stood. By the dissolution agreement Umstadter 
was to finish the outstanding firm contracts. This he proceeded to do, 
and with such unsuccess that I must find that there were no firm profits ; 
that the amount of loss cannot be ascertained ; that for those losses 
Baumann and Umstadter are equally liable; and that, if an account- 
ing were had between them (which bas never taken place), there is 
no évidence hère produced showing which one would be indebted to 
the other. The family bouses were finished in August, 1904; but 
the materials entering into their construction were not then ail paid 
for, and, indeed, some of the bills hâve never been paid. From the 
évidence of Umstadter and Mrs. Baumann and the bills for materials 
produced at the trial, I find that ail moneys actually expended upon 
thèse family bouses (over and above the proceeds of mortgages on 
the land, and the sma'l, and approximately equal, private contributions 
of Baumann and wife on the one hand, and Umstadter, by borrowing 
from bis father, — on the other) were the moneys of the firm of Bau- 
mann & Umstadter. Such moneys were the proceeds of loans made 
to the firm (e. g., b-^' Umstadter's mother), or were appropriations to 
the use of the family bouses of oartial payments on firm contracts. 
Thus, in effect, inasmuch as the afl^airs of Baumann & Umstadter ter- 
minated in loss to an unascertainable extent, some or ail of the moneys 
put into the familv bouses should bave been used in payine firm debts; 
while for ail the unnaid bil!s on those bouses Baumann and Umstadter 
were at the time of their cornpletion jointly liable, because such bills 
had been incurred in the firm name. The évidence is so vague and 
unreliable *-hat I cannot find accurately the amount of firm money 
put into thèse houses, nor do I think it material to make the attempt. 
Each partner in the firm profitted equally by the opération; each re- 
mained eouallv liable for the conséquences of their acts. 

After the firm's dissolution Umstadter not only unsuccessfully com- 
pleted the firm contracts, but embarked upon other enterprises in his 
own name which resulted in loss. On October 13, 1904, he wa» 
hopelessly insolvent, and on that day he and Baumann carried out 
their original intent in purchasing the joint land and building the 
family houses, but with one modification. By an arrangement of deeds 
made and delivered on that day they conveyed (or attempted to convey) 
half the land and one house to the défendant Dina E. Baumann, the 
wife of Abraham Baumann, and the other half of the land and the 
other house to Frances J. Umstadter, the wife of the bankrupt Um- 
stadter. The conveyances to the respective wives were evidently after- 
thoughts, as is shown by erasures in the deeds, and the deeds them- 
selves are not appropriate as transfers to the wives, and are appro- 
priate to the partition between the partners originally intended. In 
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resuit Mrs. Baumann got some interest in a lot of land from an in- 
solvent grantor, who a few days later became a bankrupt, and that 
bankrupt's trustée brings this suit to set aside the conveyance to Mrs. 
Baumann, which for the purposes of this litigation may be regarded 
as vesting in her a fee to a parcel of land of the same value as that 
which was retained by the Umstadters. Umstadter was proceeded 
against in bankruptcy by individual pétition ; and neither Baumann 
nor the firm of Baumann & Umstadter bave been adjudicated or at- 
tacked in bankruptcy. 

It seems to me that the true légal view to take of thèse tangled pro- 
ceedings by ignorant persons is to regard the transaction of October 
13th as a partition between the partners, with a cotemporaneous 
transfer of each partner's interest to bis wife. Umstadter's individual 
creditors (through their trustée) hâve successfully attacked the con- 
veyance to Mrs. Umstadter. The creditors of Baumann & Umstadter 
might perhaps successfully attack either or both conveyances, but this 
case rests upon the asserted rigl ' of a trustée, who represents only the 
individual creditors of Umstadter, to attack the conveyance to Mrs. 
Baumann. To the extent that both partners put their individual money 
into the land and houses, or jointly borrowed on the security of the 
jointly owned land, the transaction is unassailable. It am.ounts to no 
more than a partition, and, there being no différence in value between 
the Umstadter ownership of an undivided half of a tract of land and 
two houses and a separate ownership of half the land and one bouse, 
the transaction is lawful and Umstadter's creditors unharmed. There 
was in reality an exchange of equal interests, or a change in form, but 
not of substance. Sawyer v. Turpin, 91 U. S. 114, 23'^L. Ed. 235. I 
think it is true that the firm of Baumann & Umstadter had some équi- 
table interest in the family houses on October 13, 1901. The firm's 
money had to a certain extent gone into them, though no more had 
gone into the house destined for Baumann than into the other in- 
tended for Umstadter. But such interest is an asset not primarily for 
the creditors of Umstadter individually, but for the creditors of the 
firm, and I fail to see upon what principle Umstadter's trustée can fol- 
low it. Neither Baumann nor his wife was on October 13, 1904, a 
creditor of Umstadter, and therefore there could be no préférence un- 
der section 60 of the bankruptcv act of July 1, 1898 (30 Stat. 562, 
c. 571 [U. S. Comp. St. 1901, p. 3446]). The oreditors of Umstadter 
were not hindered, delayed, or defrauded by the transfer, because they 
could bave no right to attack the only assailable portion of the trans- 
action, viz., a possible équitable interest of the creditors of Baumann 
and Umstadter in the Baumann half of the tract, until such partnership 
creditors were satisfied (which bas not been donc), and therefore 
neither section 67 nor section 70 of the act applies. 

Further, whatever of the property conveyed to Mrs. Baumann on 
October 13, 1904, may be regarded in equity as an asset for the pay- 
mcnt of debts is an asset for the payment of partnership debts, and is 
in equity partnership property, and under the circumstances of this 
case and the express terms of section 5h of the act shall "not be ad- 
ministered in bankruptcy" by the trustée of a single partner. 
148 P.— 21 
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It follows from thèse considérations that Mrs. Baumann should hâve 
judgment dismissing the complaint as to her. She is awarded against 
the trustée in bankruptcy costs of one docket fee and the disburse- 
ments of this trial to be taxed by the clerk. It follows, also, that the 
proceedings against Mrs. Baumann to recover for the use and occupa- 
tion of the house which is the subject of this litigation should be 
vacated. I^et the order or decree be settled on four days' notice. 



DOYLB V. CINCINNATI, N. O. & T. P. RY. CO. 

(Circuit Court, S. D. New York. July 11, 1906.) 

No. S5. 

JUDGMENTS— RES JUDICATA— MaTTERS CoNCLL'DED. 

Plaintiff's testator flled a claim with défendant for overcharges on 
shipments of stone made by defendant's Connecting carrier, and on notice 
of the claim défendant intervened in a cause in wliich receivers were ap- 
pointed for such Connecting carrier, claiming against the receivers the 
amount of overcharges which plaintiff's testator claimed of défendant, 
whlch amount défendant admitted had been overcharged, and prayed that 
the purchaser of the Connecting carrier's Une from the receivers be ordered 
to pay plaintifC the amount claimed. The master's report directing such 
payment was conflrmed, and the amount paid. Held, that the only issue 
adjudicated in such proceedlng was the amount of overcharges which the 
purchaser of the Connecting carrier's Une must pay as purchaser from the 
receivers whlch could only Include the overcliarges which came into the 
receiver's hands before sale ; and hence the judgment in such proceedlng 
was not res judicata of plaintiff's claim against défendant. 

Robert L. Stanton (James P. McGovern, of counsel), for plaintiflF. 
Stetson, Jennings & Russell (Vivian Spencer, of counsel), for de- 
fendant. 

■■~i 

PLATT, District Judge. This is an action at law to recover on 
behalf of Doyle, deceased, overcharges on stone shipped in the years 
1891-1895 from Bedford, Ind., to Biltmore, N. C, over the railways 
of the défendant company and of its Connecting carriers. The défend- 
ant avers that if liable at ail, it is only for overcharges made during a 
two years' guaranty of a certain freight rate, from October 3, 1891, to 
October 3, 1893. The cause was removed from the state court in 
February, 1895. In July, 1895, an amended answer was filed which 
contains the foregoing averment, and also a second défense, which 
latter is demurred to. 

The second défense is elaborate, but the essential parts seem to be 
as follows : The Richmond & Danville Railroad, the Connecting car- 
rier by whom the overcharges were made, went into the hands of a 
receiver in June, 1892. Upon notice of Doyle's claim the défendant 
intervened in the cause in which the receivers had been appointed in 
the United States Circuit Court for the Eastern district of Virginia, 
claiming against the receivers the amount of overcharges which Doyle 
claimed from défendant, to wit, $4,851.86, which amount défendant ad- 
mitted had been overcharged, and praying that the purchaser from 
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said receivers, to wit, the Southern Raiiway Company, be ordered to 
pay the plaintiff executor the amount of said overcharges. 

The matter was referred to a master, who took testimony, and then 
made a prehminary report requiring- sa!d executor (the présent plain- 
tiff) to be made a party thereto; said executor filed his appearance, 
whereupon the master filed a final report, finding that the overcharges 
were in fact $4,829.20 (the exact amount claimed herein), which was 
classified as follows : ,. 

From date of first shipment to October 3, 1891, the date of alleged 
guaranty 922 33 

From October 31, 1891, to June 16, 1892, date of appointment of re- 
ceivers 626 32 

From date of appointment of receivers to date of expiration of al- 
leged guaranty 2,111 72 

From expiration of guaranty to end of shipnients 1,108 53 

4,829 20 

and that $1,976.68 thereof had been received by said receivers during 
the time of the alleged guaranty, which is hère set up in the first dé- 
fense, and should be paid to said executor. Said report was confirmed 
by said court and a decree made December 10, 1904, which adjudicated 
that said sum, without interest, be paid by said Southern Raiiway Com- 
pany to said executor, which was clone. 

Thus ail matters in controversy hâve been adjudicated by said Cir- 
cuit Court, and plaintiff is estopped from recovering more than $626,- 
32, which were the overcharges found by the court to hâve been made 
after the alleged guaranty began and before the receivers were ap- 
pointed, and $33.54, which was the amount overcharged by another 
Connecting carrier during the alleged guaranty, and thèse amounts, 
with interest, défendant offers judgment for. This second défense 
seems to be that the guaranty alleged in the first défense bas become 
by the decree of the Circuit Court res adjudicata, and with what is 
now offered in judgment settles everything. The only issue, however, 
which seems to bave been directly adjudicated in the Virginia court 
is as to the amount of the overcharges which the Southern Raiiway 
Company must pay, as the purchaser under foreclosure proceedings, 
from the receivers. That would, of course, only be the amount of 
overcharges which came into the receivers' hands before sale under 
the foreclosure, and as neither the date of such sale nor the date of 
the termination of the receivership appear, we are in the dark as to 
whether the decree covers the entire controversy. The question of 
whether there was such a guaranty was not necessarily adjudicated in 
the Virginia court, and it will be noted that the master's report upon 
which the decree is based calls it an alleged guaranty. 

Counsel for défendant in support of the second défense says that 
plaintiff intervened in said suit, had counsel, took an active part in the 
proceeding, did endeavor to sustain his claim by évidence, and took 
no appeal, but unfortunately for him, the record does not sustain the 
vital portions of his contention. I cannot find that the plaintiff herein 
has ever had his "day in court" on the issues now to be litigated. 
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Fayerweather v. Ritch, 195 U. S. 276-299, 25 Sup. Ct. 58, 49 L. Ed. 
193, is authority for sustaining the demurrer, with costs. 

Let that portion of the answer entitled "For a Second Separate and 
Distinct Défense" be stricken out. 



NBW; BNGLAND niONOGRAriI GO. v. NATIONAL PIIONOGRAPH CO. 

et al. 

(Circuit Court, D. New Jersey. Septeiuber 2G, 190G.) 

EcjuiTY— Taking Proofs— Ricîiit of Witkess to Refuse to Answeb. 

In gênerai, a witness wlioso tostimony Is being taken orally bofore an 
examiner, uuder equity rule (i7, cannot refuse to answer a question on the 
ground that the évidence ealled for is immaterial or irrelevant, although 
there niay be cases where the évidence is so clearly outside the issues 
that he vvill be entitled to the protection of the court. 

In Equity. On motion to conipel witness to answer questions be- 
fore examiner. 

Ferg-uson & Ferguson (Robert D. Murray and J. Aspinwall Hodge, 
of counsel), for complainant. 
Frank E. Dyer, for défendants. 

LANNING, District Judge. The défendants calIed a witness be- 
fore the examiner, and examined him for the purpose of supporting the 
plea which has been filed by one of the défendants. On cross-examina- 
tion by the complainant the witness refused, under advice of counsel, 
to answer certain questions on the ground that the questions were im- 
material and irrelevant. Application is now made by the complainant 
for an order requiring the witness to answer. The évidence is being 
taken under the provisions of equity rule No. 67. 

In Blease v. Garlington, 93 U. S. 1, 23 L. Ed. 521, Mr. Chief JutHce 
Waite said : 

"Since the amendment of rule G7, in 1861, there could never hâve been 
any difficulty in bringing a case bore upon appeal, so as to save ail exceptions 
as to the forni or substance of the testimony, and still leave us iii a condition 
to proceed to a final détermination of the cause, whatever mlght be our rulings 
upon the exceiitions. ïhe examiner before whom the witnesses are orally 
examined is required to note exceptions' ; but he cannot décide upon their 
validlty. He must take down ail the examination In vfriting, and send it to 
the court with the objections noted. So, too, when dépositions are taken 
according to the acts of Congress, or otherwise, under the rules, exceptions 
to the testimony may be noted by the olficer taking the déposition, but he is 
not permitted to décide upon theni ; and, when the testimony as reduced to 
writing by the examiner, or the déposition, Is filed in court, further exceptions 
may be there taken. Thus, both the exceptions and the testimony objected 
to are ail before the court below, and corne hère upon the appeal as part of 
the record and proceedings there. If we reverse the ruling of that court upon 
the exceptions, we may still proceed to the hearing, because we bave in our 
possession, aud can eonsider, the rc.iected testimony. But, under the practice 
adopted in this case, if the exceptions sustained below are overruled hère, 
we must remand the catise in order that the proof may be takeu. That was 
done in Conn. et al. v Penn., supra [5 Wheat. 424, 5 L. Ed. 125] ; which was 
decided before the promulgation of the rules. One of the objects of the rule, 
in its présent form, was to i)revent the necessity for any such practice." 
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This language was approved in Nelson v. United States, 201 U. S., 
at page 114, 26 Sup. Ct, at page 365, 50 h- Ed. 673. 

In Parisian Comb Co. v. Eschwege (C. C.) 92 Fed. 721, Judge La- 
combe, after referring to Blease v. Garlington, said : 

"It seeiiis as if tlie Information soiiglit to be elicited were not essential to 
coniplainanfs ease, nor, indeed, relevant or matorial to tlie issues wliicli, ac- 
cording to praetice, will be tirst arsiied, viz.. validity of patent, construction 
of claim, and infringemeut. Nevertlieless this court is not tlie final arbiter 
as to whetlier tbe testiraony is or is not immaterial, and, in view of tlie object 
jntended by the amendment of tlie sixty-seventh rule, it should obtain and 
préserve the answers for tlie benofit of the appellate tribunal." 

To the same efïect see Maxim-Nordenfeldt Guns & Ammunition Co. 
V. Colt's Patent Firearms Mfg. Co. (C. C.) 103 Fed. 39; Appleton v. 
Ecaubert (C. C.) 45 Fed. 281; Fayerweather v. Ritch (C. C.) 89 Fed. 
529. Cases may arise where it would be the duty of the court to pro- 
tect a witness against an effort to secure information in violation of 
the witness's constitutional rights, or upon a point clearly outside of the 
issues raised bv the pleadings. See Perry v. Rubber Tire Wheel Co. 
(C. C.) 138 Fed. 836; Dowagiac Mfg. Co. v. Lochren (C. C. A.) 143 
Fed. 214. 

In the présent case, however, it does not clearly appear that the évi- 
dence sought to be elicited from the witness is immaterial, and, if there 
be any question of doubt whatever on the point, it should be taken so 
that, if there be an appeal, the court of appeals may hâve the évidence 
before it. It is clear that, under the authorities, the questions must be 
answered, and the objections thercto noted by the examiner. Such 
was the ruling in a somewhat similar case in this court by my associate 
in a mémorandum in the case of Encyclopœdia Britannica Company 
V. Werner Company et al. (filed January 2, 1906). 

There will be an order requiring the witness to answer the questions. 



In re EISENBERG. 
(District Court, S. D. New York. Xovcmber 2, 1006.) 

1. Bankeuptcy — Composition — Powek to Set Aside. 

Under Bankr. Act July 1, 1898, c. rAl, § T.',, 30 Stat. .5.50 [V. S. Comp. 
St. 1901, p. 3427], a court bas no power to set aside a composition after 
the lapse of six months from the date of its confirmation. 

2. Same — Failure to Fulfill Aceeeuent. 

Tbe fact that a bankru]rt has failcd to fuIflU a composition afrreement 
aflfords no ground for setting aside the composition, whatever its efCect 
may be on the opération of the composition as a diseharge. 

In Bankruptcy. On motion to set aside order conftrming a com- 
position. 

Whitridge, Butler & Rice and Mr. French, for the motion. 
Severance & Stein, opposed. 

HOUGH, District Judge. In January, 1904, the bankrupt ofïered 
to the creditors a composition "at 20 per cent. * * * to be paid 
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as follows: 10 per cent, thereof in cash, and the balance (to wit 10 
per cent.) in promissory notes payable in six months and properly 
endorsed by Sajun & Tahelran." This composition was agreed to by 
the requisite number of creditors, some of whom, however, prefixed 
to their written consent the condition "that indorser is satisfactory." 
On March 37, 1905, after due proceedings, an order was entered de- 
claring "that the said composition offered by the bankrupt herein be, 
and the same hereby is, in ail things confirmed." Before, however, 
any distribution was made, either of the cash or of the notes pro- 
vided for by the composition agreement, the proposed indorsers be- 
came financially embarrassed, and the attorneys for certain creditors 
(i. e., some of those who had made their consent to the composition 
conditional) served notice upon the depository having charge of the 
funds and the notes to make no distribution "pending investigation 
into facts and circumstances." It does not appear by any record 
herein what investigation, if any, was made ; but another creditor 
shortly thereafter procured (after notice to ail creditors) an order 
directing the référée, trustée, and depository "to pay out the fund 
consisting of cash and notes * * * under and by virtue of, and pur- 
suant to the order" confirming the composition. The creditor, novv 
moving to set aside the composition, took his cash payments as well 
as the notes. The indorsers became insolvent and absconded, and the 
bankrupt has not paid (at ail events) the notes of the creditor now 
moving to set aside. 

He now allèges as the substantîal ground of his motion that the 
bankrupt falsely represented the proposed indorsers as "both solvent 
and responsible," although they were at the time known to him to 
be insolvent. It is too late for an application of this kind. Section 
13 of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. 
Comp. St. 1901, p. 3427] ) distinctly confines the power to set aside 
compositions to a period of six months. A composition in bankruptcy 
duly perfected undoubtedly has the effect of a discharge (In re 
Merriam, Fed. Cas. No. 9,479, 18 N. B. R. 411) ; but just as a right 
to a discharge is distinct from the effect thereof (In re Dresser & Co., 13 
Am. Bankr. Rep. at page 637, and cases cited), so the right to a com- 
position must be distinct from the effect of a composition. The lapse of 
time is a sufficient reason for sustaining the bankrupt's right to his com- 
position ; but the effect of an unfulfilled composition agreement is an en- 
tirely différent matter. One may hâve a right to a discharge in bankrupt- 
cy, yet the discharge will not be a bar against many debts. This bank- 
rupt has a right to maintain the existence of his composition, but the 
effect thereof may well dépend upon proof of its fulfillment. The mère 
fact that in some other forum, or in a future proceeding, the failure of 
the bankrupt to pay the notes given in composition may be held to 
hâve revived the original debt (In re Hurst, Fed. Cas. No. 6,925, 
13 N. B. R. 455), or the fact that if such holding were made this 
court would refuse to interfère by injunction (In re Negley [D. C] 
20 Fed. 499), affords no ground for setting aside the composition, 
and would hâve furnished no ground for so doing had the applica- 
tion been made within six months. A bankrupt may by his acts de- 
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prive himself of the benefit of a composition. He may se beliave that 
the composition order ceases to be a shield, but that furnishes no 
reason why the order should be vacated in any other manner, or for 
any other reasons than are specified in the act. 
The motion is denied. 



In re DOUAN. 
(District Court, W. D. Kentuclcy, November 10, 1900.) 

1. Bankruptcy — Liens — TJnrecorded Moktgage. 

Under Ky. St. 1003, § 490, whicli pro^'iites that no mortgnge shall be 
valid against creditors until it sliall be acliuowiedged or proven a(!Cordlng 
to law and lodged l'or record, as constrnod by the courts of the state, a 
inortgage which was withheld from record for several montlis, and until 
shortly before the bankruptcy of the mortgagor, is not a lieu as against 
his creditors in banliruptey whose claiœs originated vvhile it was so with- 
held. 

2. Same— -Teustee— Kepresertative Oapactty. 

While in respect to an adverse claimant of property a trustée in bank- 
ruptcy stands in the place of the bankrupt and with tlie saine rights 
and no more, in a contest with a créditer who elaims a îien or a right of 
priority the trustée represents the body of unsecured creditors, and not 
the bankrupt, and may assert their rights wliich are not uecessarily 
limited to those of the bankrupt. 

In Bankruptcy. On review of décision of référée. 

L. A. Faurest, for petitioner. 
Claude Mercer, for trustée, 

EVANS, District Judge. The adjudication in this proceeding was 
made May 18, 1906. C. H. Moorman had held sundry unrecorded 
mortgages on portions of the bankrupt's property since January, 1902. 
The one now in question was dated January 9, 1905, and had been 
acknowledged January 20, 1905, but fortunately or unfortunately was 
not put to record until March 13, 1906. It was made to secure a note 
for $714.61, which seems to hâve been a renewal of previous notes 
for the same debt, also secured by previous unrecorded mortgages. 
Moorman made proof of his claim as a secured debt, but the référée 
only allowed it as an unsecured demand, and it is this ruling which is 
sought to be reviewed. Technically this might possibly hâve been 
erroneous to some extent, because, if any of the bankrupt's debts had 
been created after the mortgage was recorded, it would hâve been 
good as to such subséquent creditors ; but as the référée f ound the 
fact to be, and pointed it out in his opinion, there were no such debts 
created. The mortgage was not, as we shall see, any security entitling 
Moorman to priority as against debts created wlîile he voluntarily 
kept that instrument secret, viz., from January 9, 1905, to March 13, 
1906, and the debts thus created would more than exhaust the assets. 
Hence the error of the référée, if any, was abstract, and in no way 
prejudicial to the mortgagee, if otherwise the referee's ruling was 
substantially correct. 
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Under the provisions of section 64 of tlie Bankruptcy Act of July 1, 
1898, c 541, 30 Stat. 563 [U. S. Comp. St 1901, p. 3447], among the 
"debts which hâve priority" are (clause b [5]) those "ov^ring to any 
person who by the laws of the states or of the United States is entitled 
to priority." It is therefore essential to ascertain whether Moorman, 
holding an unrecorded mortgage, is, as against creditors whose debts 
were created in the meantime, entitled fo priority of payment out of 
the property embraced in the mortgage or its proceeds. The Kentucky 
statute must furnish the test. This is expressly demanded by the 
clause in the bankruptcy act just quoted, so that upon that statute 
alone, and its proper construction, the décision of the pending ques- 
tion must turn. The applicable Kentucky statute (1903) is in this 
language : 

"Sec. 496. No deed of trust or mortgage conveylng a légal or équitable 
title to real or Personal estate shall be valid against a purchaser for a valu- 
able considération, without notice thereof, or against creditors, until such 
deeds shall be acliaowledged or proved according to law, and lodged for 
record." 

In the case of In re Ducker (D. C.) 133 Fed. 771, precisely the same 
issues were involved, and in that case we very carefully considered 
the question of the proper construction of the section of the Kentucky 
Statutes just copied, and reached a conclusion which justified the 
référée in holding that Moorman's mortgage did not entitle him to 
any priority of payment over any of the bankrupt's creditors vi^hose 
claims were created after the mortgage was made but before it was 
placed on record. As an interprétation of the law of Kentucky, we do 
not doubt the accuracy of the views expressed in the opinion referred 
to, nor need we repeat what was there said. Especially is this so now, 
because the conclusion we then reached, when reviewed by the Circuit 
Court of Appeals, was fully approved; its elaborate opinion thereon 
being reported in 134 Fed. 43, 67 C. C. A. 117. We are not at ail at 
liberty, therefore, even if so disposed (which we are not) to change 
the ruling as to the proper construction of the statute of Kentucky, 
since that construction is now that of the higher court. 

It is vigorously insisted, however, that, while the ruling on the 
Shuster claim in the Ducker Case was proper upon the facts there 
presented, as the mortgage there was never recorded at ail, yet that the 
case now before us must be ruled by that of York Mfg. Co. v. Cassell, 
SOI U. S. 450, 26 Sup. Ct. 481, 50 L. Ed. 783. In that case there was 
a contest between a seller of property upon condition and the trustée 
of the bankrupt as to whether the former could remove the property. 
The condition had been that the title was not to pass until the price 
was paid. The price had not been paid, and there was an Ohio stat- 
ute applicable to such cases which had been given a construction by 
the courts of that state. Accepting, as it must, the construction thus 
put upon the Ohio statute, the Suprême Court held that as the trustée 
in the state of case then presented stood in the plight and condition 
of the bankrupt, and as the contract as between the latter and the con- 
ditional seller was good, whether recorded or not, it was also good as 
between tlie seller and the trustée, who pro hac vice stood in the shoes 
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of the bankrupt, wlio alone was claiming, and that under the construc- 
tion given the Ohio statute the seller, as between him and the trustée, 
was entitled to take the property which had not been paid for; that 
is to say, as the bankrupt himself could not dispute the contract, neither 
could the trustée, who stood in bis place. But hère the rightsof the 
parties to this contest are the rights of innocent creditors which dé- 
pend upon Kentucky law, and we must distribute the estate, in great 
measure, as required by the law of that state. This, as we hâve seen, 
is demanded by the express provision of the bankruptcy act, and we 
think the Kentucky law, properly construed, substantially supports 
the ruling of the référée; there being no dispute that the net assets 
of the bankrupt will not exceed $1,000, while the debts provcd amount 
to about $2,550, of which $1,745.66 were created between the date of 
Moorman's last mortgage, viz., January 9, 1905, and the time when it 
was put to record, viz., March 13, 1906, and $800 of which was created 
previous to January 9, 1905. Certainly much the larger part of the 
indebtedness was created while the bankrupt apparently had the un- 
incumbered ownership of ail the property covered by a mortgage 
which the mortgagee kept carefuUy concealed, thus giving the bank- 
rupt a crédit which would be fictitious if the priority of that mortgage 
is upheld. 

Under thèse circumstances, we are of opinion that a proper con- 
struction of the Kentucky law defeats bis right to any préférence or 
priority in payment out of the $1,000 which constitute the assets of 
the bankrupt, even though, as appears to be the case, a large portion 
thereof came from a sale of the mcrtgaged property. We think the 
proper construction of the law of Kentucky demands that, as he de- 
liberately withheld bis mortgage from the record, he thereby forfeited, 
in favor, at least, of the creditors whose claims were created while he 
did so, ail right to priority over them ; they having extended crédit 
presumably upon the bankrupt's apparent ownership of the property. 
Certainly under thèse circumstances it is équitable for him to suffer 
the loss, rather than those who were without fault. 

Nor do we think there is anything in York Alfg. Co. v. Cassell to 
require a différent ruling. As already pointed out, the rights of the 
parties in that case depended upon a statute of Ohio which the courts 
of that state had construed, and it is easily and fairly distinguishable 
from the one before us. Moreover, the question there involved was be- 
tween two claimants to certain spécifie property; one the seller upon 
condition unfulfilled, and the other the trustée, who, as to the ownership 
thereof, stood in the shoes of the bankrupt. The Suprême Court, 
following the established construction in Ohio of a statute of that state, 
upheld tbe title of the seller. In Kentucky, however, the rule of con- 
struction, in respect to such conditional sales as that in the case then 
before the Suprême Court, is exactly the reverse of the rule in Ohio. 
In the opinion in the Ducker Case (D. C.) 133 Fed. at page 771, it 
was said : 

"The T. B. Shuster Company, of New Haven, Conn., haVing made a condi- 
tional sale (as it supposed) to tlie banlcrupt of certain mercliandise wliich it 
deiivered to him in Louisville, Ky., the parties eutered into a written agrée- 
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ment by whlch ît was stipulated between tbem that the tîtle to tbe mer- 
chandise sbould remain in the seller imtil the pvirchase priée was paid, aud 
Power was glven to it to retake possession of the property and remove it 
if It was not paid. TUis being pretisely such an agreenient as the settled law 
Of Kentucky makes an absolute sale, witli a mortgage bac-k to seciire the pur- 
chase money (Baldwin v. Crow, 8G Ky. eîTO, 7 S. W. l-tti ; Welch v. Cash 
Register, 103 Ky. 30, 44 S. W. 124, and cases cited), the Sliuster Company bas 
proved its claim as a secured debt." 

The Circuit Court of Appeals approved this view (134 Fed. 46, 67 
C. C. A. 117) in that case, which depended upon the laws of Kentucky, 
because it was conformable to the settled law of that state, while for a 
similar reason the Suprême Court followed the opposite rule in a case 
which depended upon the settled law of Ohio. 

In the case before us there is a contest among' creditors, who do not 
stand in the plight of the bankrupt at ail, as to their respective rights in 
the distribution of the bankrupt's assets, and it is the right and the duty 
of the trustée, who hère represents ail the creditors, to see that the law 
is enforced. He is not now the substitute of the bankrupt, and stand- 
ing as he alone would stand, as in the York Mfg. Co. Case, but it 
is his duty to stand for the unsecured creditors so that there may be a 
lawful distribution of the assets in his hands. 

In its opinion in Atkins v. Wilcox, 105 Fed. 597, 44 C. C. A. 626, 53 
L. R. A. 118, the Circuit Court of Appeals for the Fifth Circuit said : 

"By the clearest implication ho represents ail the creditors, and as snch 
représentative bas an interest in the just administration of tbe estate which 
belongs to tbe creditors. Moreover, this right is expressly recognized In the 
sixth paragraph of g'pnerai order In bankruptcy 21 (.32 C. C. A. xxli., 89 
Fed. ix.), which lias itself the force of a statute, even if not clearly founded 
on tbe text of tbe statute, which we think it is. It appears to give the trus- 
tée precedence even of the creditors, for tbe langnage Is that: 'When tbe 
trustée or any creditor sball désire tlie re-examination of any claim filed 
against the bankrupfs estate, be may,' etc." 

See, also, Loveland on Bankruptcy, § 139, and Brandenburg on 
Bankruptcy, § 869. 

So we conclude that the objections of the trustée hère, to the allow- 
ance of Moorman's claim as a secured debt as against the creditors 
whose demands had been created while the mortgage was kept secret, 
properly raised a controversy among the creditors as to the manner of 
distributing the bankrupt's assets, and that on the merits the objections 
to the proof of the debt as a secured claim against the gênerai creditors 
, should be sustained. As against those creditors Moorman's morto-age 
gives no right of priority in payment, because it was not recorded until 
after they were created, and, as those claims would, as against his mort- 
gage, exiiaust the assets, he was not prejudiced by the ruling complain- 
ed of. Of course, the referee's order does not give any préférence in 
the distribution to any of the debts, and Moorman will get his distribu- 
tive share along with ail the others. He is excluded from priority, but 
not from participation. 

Thèse conclusions seem also to be supported by the provisions of sec- 
tion 64a of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 563 
[U. S. Comp. St. 1901, p. 3447]), which is in this language: 
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"Claims whicli for want of record or for other reasons would not hâve 
beeii valid liens as against the claims of the creditors of the bankrupt 
shall not be liens against his estate." 

Clause "d" of the same section also shows the stress laid upon the dii- 
ty of recording a mortgage if such recording was necessary "in order 
to impart notice." 

Of course, if the proceeds of the mortgaged property had been inore 
than sufficient to pay the debts created while the mortgage was in hid- 
ing, viz., those created between the exécution and when it was recorded 
on March 13, 1906, then it might be important to inquire whether Moor- 
man would not be entitled to the surplus as against creditors whose 
claims arose before January 9, 1905. We think Moorman, in that 
contingency, would be so entitled, and, if upon the return of the case 
such a surplus should by any possibility develop, the référée should read- 
just his rulings to that state of case ; but, as the papers sent up appear to 
show that such a surplus is impossible, the question would now be alto- 
gether spéculative, and the equity of the case as now presented evident- 
ly demands that ail the gênerai creditors, including Moorman, should 
share pro rata. To attempt any other course would be to attempt the 
impracticable. 

The ruiing sought to be reviewed is afïirmed, and the pétition for a 
review is dismissed. In further proceedings in the case the référée will 
follow the équitable principles established in the Ducker Case, referred 
to, as well as what is expressed in this opinion. 



THE BUFFALO. 
(District Court, W. D. New York. September 19, 190C.) 

S HippiNG— Proceedings fob Limitation op Liaiîility— Parts of Vessel. 

A traveling derrick upon a scow belonging- to ber owner, and the use 
of wliieh was indispensable to enable lier to perform the duties in which 
she was engagea at the time of tbe cominission of a négligent act, is a part 
of her apparel, tackle, and fnrniture to be appraised as a part of her in 
proceedings for limitation of liability on account of such act 

[Rd. Note. — For cases in point, see vol. 44, Cent. Dig. Shipping, §§ 639, 
C5(>. 

Limitation of owner's liability, see note to The Longfellow, 45 0. C. 
A. 387.] 

In Admiralty. In the matter of limitation of liability. On applica- 
tion of respondent to exempt certain property from lien and attachment. 
See 147 Fed. 304. 

Lawrence J. Collins, John Cunneen, and Thomas C. Burke, for 
libelants. 

Hoyt, Dustin & Kelley and Brown, Ely & Richards, for respondent. 

HAZEL, District Judge. The question hère is whether a traveling 
derrick is a part of the apparel, tackle, and furniture of the scow 
Bufifalo. The derrick in question which concededly belonged to the 
owners of the scow, was a part of her apparel, tackle, and furniture, and 
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is therefore liable to the extent of its appraised value for tîie négligent 
act complained of. Its use was essential to the practicability of the 
scow for the purpose and object for which she was being used at the 
time of the accident. There is no doubt but that she would not hâve 
been engaged to unload or reload the stranded vessel except for her 
hoisting rigging and machinery. Situate as she was, the remarks of 
Lord Stowell, in The Dundee, 1 Hag. Ad. 120, are thought to be ap- 
propriate. In speaking generally of accompaniments that axe essen- 
tial to a ship as distinguished from her cargo, he says : 

"If they are indispensable instruments, wlthout wliicli the ship cnnnot 
exécute its mission and perform its fnnctions, It may, in ordinary ioose applica- 
tion, be included uiider the term "sliip," l)eing that which may be essential to 
It — as essential to It as any part of its own Immédiate machinery." 

The case of Swift v. Brownell, Fed. Cas. No. 13,695, cited by proc- 
tors for respondent, is not controlHng hère. There it was simply held 
that provisions and supplies of a whaling ship were not within the 
meaning of the word "ship" or "vessel" as those terms are used in our 
statute. Under the English law they were appurtenances, but, as the 
term "appurtenances" was omitted from our statute, it was thought that 
they did not come under its provisions. It will readily be observed that 
the facts of that case are distinguishable. Tlie derrick cannot be class- 
ed strictly within the meaning of an appurtenance of a ship, even though 
it could be, and frequently was, moved to and from the ship. In its 
opération it was conjointly used with the ship, and became an indispen- 
sable and necessary part thereof — as necessary as the mast of a sailing 
vessel, or the engine of a steamer. See the Edwin Post (D. C.) 11 
Fed. 602. 

The coal buckets were not aboard the vessel when tlie accident hap- 
pened, and therefore the proctors for libelant consent that they should 
not be included in the report of the appraisers. 

The application to exempt the derrick is denied. A decree limiting 
the liability of the vessel in question in accordance with the foregoing 
views may be entered. 



GUTHMAN, fîOLOMONS & CO. T. UNTTED STATES. 

(Circuit Court, S. D. New York. July 11, 190C.) 

No. 4,157. 

CJUSTOMS DUTTES— NEEDI,I:0AS1;S— COVEKINGS. 

So-called furnished needlecases, consisting of books or cases for bold' 
Ing needles during transportation apd while the needles in them are being 
used. are not usual coverings, being used otherwise than in boua flde trans- 
portation of the needles, within the meaning of Customs Administrative 
Act .June 10, 1890, c. 407, § 19, 26 Stat. 139 [U. S. Comp. St 1901, p. 1934], 
reiating to coverings consisting of "any unusual article or form designed 
for use otherwise than In the bona fide transportation" of mercLandise to 
the United States. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 
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The décision below related to so-called furnished ncedlecases containing 
needles, tlie cases belng composed of paper. In souie instances paper was 
the compouent material of chlef value in the entire article, in others the value 
of the needles exceeded that of tlie paper. The point in issue is whether the 
cases should be treated as coverings, under Custonis Administrative Act June 
10, 1800, c. 4OT, § 19, 20 Stat. 139 [U. S. Comp. St. 1901, p. 1924], and, if so. 
whether as usual or as unusual, coverings, or wlietlier the goods should be 
considered as entireties. ïlie importers contended that the needles should be 
elassified free of duty under the provision for needles in Tariff Act Julj' 24, 
1897, c. 11, § 2, Free List, par. 020, W Stat. 199 LU. S. Conip. St. 1901, p. 1085], 
and that the cases, as usual coverings, would accordingly also be free; also, 
in the alternative, that the cases should be elassified as manufactures of paper, 
under section 1, Schedule M, par. 407, 30 Stat. 189 [U. S. Comp. St. 1901, p. 
1073]. The collecter treated the goods as enùreties com]iosed of |);iper and 
métal, and where the métal (needles) was the more valuable élément, elassi- 
fied them as manufactures of métal, under Schedule C, par. 193, § 1, c. 11, 30 
Stat. 167 [U. S. Comp. St. 1901, p. 1(!45.|, and where the cases exceeded the 
needles in value, elassified them as manufactures in chief value of paper, 
under said paragraph 407. This classitication was afflrnied by ihe Board of 
General Appraisers, on the authority of a former décision, G. A. 0,220, T. D. 
26,887. 

The pertinent portion of said section 19 reads as follows : 
"Sec. 19. That whenever imported merchandis.e is subject to an ad valorem 
rate of duty, * * * the duty shall be assessed upon the actual value, 
* * * iucluding the value of ail cartons, cases * * * ^ud coverings of 
any kind, * * * and if there be used for covering or holding imported 
merchandise * * * any unusual article or form designed for use otherwise 
than in the bona fido transportation of such mercjiandise to the United States, 
additional duty shall be levied and collected upon such material or article at 
the rate to which the same would be subject if separately imported." 

Comstock & Washburn (Albert H. Wa.shburn, of counsel), for 
importers. 

Charles Duane Baker, Asst. U. S. Atty. 

WHEELER, District Judge. Thèse are needlebooks, or cases 
for holding needles during transportation to this countr}' and after- 
wards till the needles in them should be used up. This appears both 
from the testimony before the Board and that in this court. This is 
a use "otherwise than in bona fide transportation" of the articles to 
this country, and therefore thcy seem to be dutiable as they were as- 
sessed. 

Décision affirmed. 



U. H. DUDLEY & CO. v. UNITED STATES. 

PAUL TAYLOR BROWN CO. v. SAME. 

(Circuit Court, S. D. New York. July 18, 1900.) 

Nos. 3,705, 3,706. 

CuSTOMS DuTiES— Classification— PiNEAPPLEs in Sdgar. 

The provision in Tarife .\(-t .luly 24, ]S:)T, c. 11. § 1, S'-'^cduIe G, 
par. 263, 30 Stat. 171 [U. S. Comp. St. 1901, p. 1051], for '-pineapjjles 
preserved in their ovra juice," hchl not to iiiclude piiiea])i)les in whicL 
sugar bas been used as a preservative. They are dutiable under the 
provision in the same paragraph for fruit preserved in sugar. 
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On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below see G. A. 5,787 (T. D. 25,577), affirminc^ the 
assessment of duty by the collector of customs at the port of New 
York. 

Comstock & Washburn (Albert H. Washburn, of counsel), for ira- 
porters. 

D. Frank Lloyd, AssL U. S. Atty. 

WHEELER, District Judge. The question hère is whether thèse 
pineapples are "preserved in their own juice," as protested, or in 
sugar as classified under Tariff Act July 24, 1S97, c. 11, § 1, Schedule 
G, par. 263, 30 Stat. 171 [U. S. Comp. St. 1901, p. 1651]. The opin- 
ion of the board shows clearly that sugar was used as a preservativc 
in putting up thèse goods, and the évidence taken in this court does 
not make it appear otherwise. The décision of Judge Platt [John- 
son V. U. S. (C. C.) 143 Fed. 839], as to preserved pineapples, would 
be controlling if the findings or results of the évidence were the 
same, but they do not appear to be. It is said that pineapples can- 
not be preserved in their own juices, and that therefore there is 
strictly no such thing as pineapples preserved in their own juices 
to which this provision of the act can apply. But, if that is so, the 
articles must fall elsewhere, and thèse protests cannot be sustained. 

Décisions afErmed. 



WTNG ON WO V. UNITED STATES. 

(Circuit Court, S. D. New York. July 11, 190G.) 

No. 4,154. 

CusTOMa DtnTES— Classification— Dbied Lizahus— Deuh. 

Dried lizards, used by the Chinese In cQmpounding a iriPfUftne. are 
druss vvithin the tneaning of Tariff Act Julv 24, ISDT, c. 11, § 2, Free List, 
par. 548, 30 Stat. 197 [U. S. Comp. St. 1001, p. 1683]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below affirmed the assessment of duty by the collect- 
or of customs at the Dort of New York on the authority of a previous 
décision. G. A. 5,977 (T. D. 26,186). 

Everit Brown, for importer. 

D. Frank Lloyd, Asst. U. S. Atty. 

WHEELER, District Judge. Thèse are lîzards drîed in pairs on 
bamboo and used in compounding sirup for Chinese medicine, and 
appear to be essentially a drug, such as the dried insects, etc., of 
Tariflf Act July 34, 1897, c. 11, § 3, Free List, par. 548, 30 Stat. 193 [U. 
S. Comp. St. 1901, p. 1683], Therefore they do not go under section 
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6, 30 Stat. 205 [U. S. Comp. St. 1901, p. 1693], as nonenuraerated 
unmanufactured articles where classified. 
Décision reversed. 



FLEET V. UNITED STATES. 

(Circuit Court, S. D. New York. January 12, 1892.) 

No. 109. 

CUSTOMS DUTIES— Cl.ASSIFICATIO)S — DbESSKD FUB— PIECES TEMPORARILY SeWN 

ToGETUEK— "Articles." 

Pièces of fur sewn together continuously for convenience or safety, 
but not intended to be used as articles in that sliape, are not "articles 
made of" fur under ïarlff Act March 3, 1883, c. 121, § 6, Sctiedule N, 22 
Stat. 512, but are dutiable as "dressed. fura on tlie sliin," uuder tlie same 
schedule, 22 Stat. 513. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below related to merchandise imported at the port 
of New York by William H. Fleet. It was classified under Tarifï Act 
March 3,_ 1883, c. 121, § 6, Schedule N, 22 Stat. 512, relating to 
"furs, articles made of," and was claimed by the importer to be du- 
tiable under the provision in the same schedule, 22 Stat. 513, for 
"dressed furs on the skin." 

William B. Coughtry, for importer. 

James T. Van Rensselaer, Asst. U. S. Atty, 

WHEELER, District Judge. The appraiser originally seems to 
Tiave put down thèse things as lambskins to be used for fur linings, 
and the General Appraisers say that that was not controverted be- 
fore them. But now it is controverted on the évidence. The pièces 
of lambskin seem to be sewed together continuously, not only for 
safety in transportation, but also for the purpose of presenting a 
more inviting appearance to purchasers ; Ijut they do not seem to 
be made into any articles for use. They seem to be simply an area 
of lambskins with the wool on, as in a bundie or some kind of a 
package, so arranged for convenience in transportation, and not an 
article made into anything from fur. The section of the statute 
reads: "Furs, articles made from, * * * gr articles made of." 
I do not think this is an article made of fur; but it is a mode of 
packing or arranging fur, by sewing it together for safety or for 
convenience. I do not think it was properly assessed as an article 
of fur. If it was the lining of a coat, made for that purpose, and used 
for that, of course, it would then be an article of fur. That seems 
to hâve been tl>e way it stood before the appraisers, according to 
.their statement ; but this évidence taken since shows it not to be so. 

The décision will be reversed. 
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ALEXANDER MURPHT & CO v. UNITED STATES. 

(Circuit Court, S. D. New York. Januai-j' 22, 1895.) 

No. 1,280. 

CusTOMS DuTiES— Classification— FiLTEMNG Papee. 

Flltering paper tliat lias lieen eut: into dislvs and niade roady for use In 
flltering. is not by this treatnient removed from tlie provision in para- 
graph 419, Tariff Act October 1, 1890, c. 1244, § 1, Scliedule M, 20 Stat. 599, 
for "papers commercially knowu as * * * 'flltering paiper,' « » « 
made up in copyiug boolis, reams, or in any otlier form." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

On the anthority of a former décision, G. A. 1,557 (T. D. 13,052), 
the board overruled the protests of the importers against the assess- 
ment of duty by the collector of customs at the port of New York. 
The tnerchandise was described by the board as consisting of circular 
sheets of fîltering paper about 13 inches in diameter, and as being 
bought, sold, and commercially known as "fîltering paper." The pro- 
visions quoted in the opinion of the court (infra) are found in para- 
graphs 419 and 425, Tarifï Act October 1, 1890, c. 1314, § 1, Schedule 
M, 26 Stat. 599. 

Com.stock & Brown, for importers. 
Jason Hinman, Asst. U. S. Atty. 

WHEELER, District Judge. This importation is of fîltering paper, 
eut into disks ready for use in fîltering, and are sometimes called 
"fîlters." The tarifï act of 1890 provides for duties on "papers known 
commercially as 'copying paper,' 'fîltering paper,' 'silver paper,' and 
ail tissne paper, white or colored, made up in copying books, reams, 
or in any olher form," and for a lesser duty on "manufactuires 
of paper * * * not specially provided for." They hâve been as- 
sessed as fîltering paper. The importers appeal, claiming them to 
be completed fîlters, and therefore manufactures of paper. The pa- 
per was not at ail changed, except in form, by this cutting into shape. 
The words "made up in copying books, reams, or in any other form," 
are applicable distributively, and seem intended to be so applied to 
ail of the papers mentioned. The words "or in any other form," 
would be applicable to fîltering papers ; and as this cutting into disks 
is merely a change of form, thèse disks of fîltering paper, even if they 
are called "fîlters," are fîltering paper in that form specially provided 
for. 

Judgment afïirmed. 



JENNINGS V. JOHNSON. 337 

JENNINGS V. JOHNSON et al. 

(Circuit Court of Appeals. Fifth Circuit. October 16, 1006.) 
No. 1,.50T. 

1. i-ROCESS— VaLIDITY OF SERVICE— ÏEREITOBIAI. .TuiîISDrCTION OF COUKT. 

In the absence of express statutory authority, thero is no power In a 
court to order personal service of proc-ess upon a défendant beyond Its 
territorial jurisdiction. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 40, Process, § 70.] 

2. COUBIS— JURISDICTIOW OF Pedebal Coubts— Local Suits. 

Section 8 of the fédéral judiciary act of 187ô (Ac-t March .3, 1875, e. 137, 
18 Stat. 472 [U. S. Comp. St. 1901, p. 5131), prescrlbing the practice for 
bringing In nonresident défendants in local suits for the enforcement of 
liens, etc., must be strictly followed, and the provisions that the court 
may make an order "direetiug such absent défendant or défendants to 
ai)pear. plead, answer or demur, by a day certain to be designated, which 
order shall be served on such absent défendant or défendants, if practiea- 
ble wherever found," and that on proof of such service "it shall be law- 
ful for the court to entertain jurisdiction," are not met by an order uierely 
directing the service of process on a défendant by the marshal of an- 
other district, and such service of a subpœna in the usual form does not 
confer jurisdiction. 

3. APPEAL— KiGIIT OF ApPEAL—PrEPAYMENT of COST.S. 

The clerk of a circuit court is not authorized by law to require an ap- 
pellant to pay the costs Which accrued to him and the marshal prior to 
the appeal as a condition to his transndssion of the record to the appel- 
late court, where the appeliant bas given a supersedeas bond in con- 
formity to rule 13 of the Circuit Court of Apjieals. 

[Iî:d. Note.— For cases in point, see Cent. Dig. vol. 2, Appeal and Error, 
i 1998.] 

Appeal from the Circuit Court of the United States for the Southern 
District of Georgia. 

Isaac Hardeman and Geo. S. Jones, for appeliant. 
Ellis, Wimbish & Ellis (W. D. ElHs and W. A. Wimbish, on the 
brief), for appellees. 

Before SHELBY, Circuit Judge, and MEEK, District Judge. 

SHEEBY, Circuit Judge. 1. This was a foreclosure suit brought 
by Ligon Johnson and George A. Speer, as receivers of the Atlanta 
National Building & Loan Association, against O. L. Thompson and 
Charles W. Jennings. The real estate sought to be condemned was 
situated in the district where the suit was brought. In the progress 
of the case it was made to appear that the défendant, Charles W. 
Jennings, resided without the territorial jurisdiction of the court. 
Thereupon the following order was made by the court: 

"It being made to appear to the court from tlie affldavit of Charles W, Jen- 
nings, one of the défendants to the ancillary pétition above stated, that lie ré- 
sides without the territorial jurisdiction of this court, to vvit, in the city of 
San l'^rancisco, California, it is thereupon ordered that service of process upon 
said Charles W. Jennings be made by the marshal for the Nortliern district 
of the State of California, and in default thereof, that service be had by publi- 
cation, as prescribed by the statute in such cases. ïhis 2nd day of June, 
1002." 

14S F.— 22 
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A subpœna in equity was issued, presumably pursuant to this order, 
directed to the défendant, Charles W. Jennings, commanding that: 

"You personally be and appear at the clerk's office of the said court in the 
City of Maeon, at rules to be had on the flrst Jlonday in April next to answer 
to tbose thlngs whicli shall tlien and there be objected to you in an ancillary 
pétition filed by the reeeivers of the Atlanta National Building & Loan As- 
sociation, and to do further and receive vvhat the said court shall hâve con- 
sidered In that behalf. * * *" 

This subpœna and an uncertified copy of the foregoing order was 
served on Charles W. Jennings in the Northern district of California 
by the United States marshal of that district, acting by his deputy. 
Charles W. Jennings, limiting his appearance for that purpose, moved 
to set aside the service, because no order was made directing that he 
appear, plead, answer, or demur by a day certain, and because such 
service was not effective to require him to appear, plead, answer, 
or demur to the bill. This motion was overruled, and afterward the 
court rendered a final decree granting the relief prayed for and di- 
recting the sale of the property described in the bill. Charles W. 
Jennings thereupon appealed to this court, and assigns that the court 
erred in rendering the final decree, for the reason that the court was 
without jurisdiction because no warning order was made, as required 
by law, and that the défendant, being a nonresident of the district, 
could not be served while out of the district with a subpœna issuing 
out of said court, and that the alleged service upon the défendant, 
being made without the territorial jurisdiction of the court, was 
wholly ineffective. The only authority for the Circuit Court to 
proceed in a case like this is found in section 8 of the act of March 
3, 1875 (18 Stat. 472, c. 137 [U. S. Comp. St. 1901, p. 513]). We 
quote the entire section, but we place in italics the part of it that is 
especially applicable to this case: 

"Sec. 8. That vvhen in any suit, commenced In any Circuit Court of the 
United States, to enforce any légal or équitable lien upon, or claim to, or to 
remove any incumbrance or lieu or cloud upon the title to real or personal 
property within the district where such suit is brouRht, one or more of the de- 
fendants thereiu shall not be an inhabitant of, or found within, the said dis- 
trict, or shall not voluntarily appear thereto, it shall be lawful for the court to 
raake an order directing such absent défendant or détendants to appear, plead, 
an.ii.ix'r, or Aemv-r, by a day certain to he desifinatcd, irhich order shall le 
served on such absent défendant or défendants, if practicable, wherever found, 
and also upon the person or persons in possession or charçe of said property, 
if any there be ; or where such personal service upon such absent défendant or 
défendants is not practicable, such order shall be pul)lished in such manner 
as the court may direct, not less than once a week for six consécutive weeks ; 
and in case such absent défendant shall not appear, plead, answer or demur 
within the time so limited, or within some further time, to be allowed by the 
(»urt, in its discrétion, and upon proof of the service or publication of said 
order, and of the performance of the directions contained in the same, it shall 
be lawful for the court to entertain jurisdiction, and proceed to the hearinij 
and adjudication of such suit in the same manner as if such absent défendant 
h-ad been served wîth process vnthin thé said district : but said adjudication 
shall, as regards said absent défendant or défendants without appearance, 
affect only the property which shall hâve been the subject of the suit and 
nnder the jurisdiction of the court therein, within such district, and when a 
part of the said real or personal property against which such proceedings 
shall be taken shall be within another district, but within the same state, said 
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suit may be brought In either district In sald state; provided, however, that 
any défendant or défendants not actually personally notifled as above pro- 
vided may, at any time within one year after final Judgment in any suit men- 
tioned in ttiis section, enter liis appearance In said suit in said cirnuit court, 
and thereupon the said court sliall malie an order setting aside the judgment 
therein, and permitting said défendant or défendants to plead therein on pay- 
ment tiy him or tliem of such costs as the court shall deem just; and tiiere- 
upon said suit sliall be proceeded witb to final judgment according to huv." 
18 Stat. 472 [U. S. Comp. St. 1901, § 8, p. 513]. 

No principle is more vital to the administration of justice than that 
no man should be deprived of his property without notice and an 
opportunity to make his défense. When he is within the territorial 
jurisdiction of the court, notice is uniformly given by the issuance and 
service of process calling on him to défend. In the absence of express 
statutory authority, there is no power in a court to order actual 
Personal service of process upon a défendant beyond its territorial 
jurisdiction. We know of no fédéral statute which authorizes the 
Circuit Court to direct the issuance and service of process on a défend- 
ant who is not within the territorial jurisdiction of the court. The stat- 
ute which we bave quoted — and it is that alone which confers juris- 
diction on the Circuit Court in a case like this — directs that an order 
be made requiring the absent défendant to appear, plead, answer, or 
demur to the plaintifï's déclaration, pétition, or bill by a day certain, 
to be designated in the order, and it is this order which is to be served 
on the absent défendant. If the order cannot be served, the statute 
provides for notice by publication. It is only after complying with 
thèse requirements of the statute that it is made "lawful for the court 
to entertain jurisdiction and proceed to the hearing and adjudication 
of such suit in the same manner as if such absent défendant had been 
served with process in the district." The order that is relied on to 
confer jurisdiction in this case does not require the défendant to ap- 
pear, plead, answer, or demur to the plaintiff's bill within a designated 
time. It contains only the direction "that service of process be made 
on the défendant by the marshal for the Northern district of the state 
of California, and in default thereof that service be had by publica- 
tion." It has been suggested by the learned counsel for the appellees 
that the subpœna should be looked to to supply the deficiencies in the 
order, and that the subpœna required the défendant to appear on the 
first iVIonday in April following its issuance. The statute clearly in- 
tends that the court should set the time within which the défendant 
should plead, answer, or demur. In many cases it would be proper 
to give a much longer time than would be allowed by the terms of a 
subpœna in equity issued in the usual form. Besides, there is nothing 
in the statute to indicate that Congress intended to confer the author- 
ity to issue process to and serve it on défendants without the terri- 
torial jurisdiction of the court. Statutes conferring jurisdiction to 
proceed against absent parties are strictly construed. In such cases, 
to permit the court to assume jurisdiction without conforming to the 
statute, would be to dispense with the forms of law prescribed by 
Congress for the security of absent parties. In the practice in this 
circuit, orders made in the progress of a suit in equity are usually pre- 
pared by the solicitors and presented to the court. The solicitors 
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should aid the court by having the orders so written as to conform 
to the statutes. Mr. Bâtes, in his work on Fédéral Equity Procédure, 
gives a clear statement of the practice in cases like this, but he is 
incHned to follow those cases which require the most rigid adhérence 
to the terms of the statute. 1 Bâtes on Fédéral Equity Procédure, 
§ 158. The order in question in this case does not even substantially 
conform to the statute, and it follows that no such service was had 
on Jennings as to confer jurisdiction to render the final decree con- 
demning his property. : 

2. There is a question in this case relating to costs, on which it secms 
proper that we should express an opinion. It is contended by the 
learned solicitors for the appcllees that "the appellant should be re- 
quired to pay the costs in the Circuit Court before this appeal is enter- 
tained by this court." To make the exact question apparent, a further 
statement is required. The final decree from which this appeal is tak- 
en is one foreclosing a mortgage on land, and directing that the funds 
which arise from the sale shall be applied, first, "to the payment of 
the costs of this cause, together with the costs and expenses of execut- 
ing this decree," and then to the amount found due on the mortgage. 
The appellant took his appeal from this decree, and the judge granted 
the appeal "upon the filing of a bond in the sum of $600, with good 
and sufficient security to be approved b,y tlie court." The bond hav- 
ing been presented to the court, it was further ordered: 

"Said bond, havinsf been presented, is hereby approved, and it is hereby 
ordered that said appeal sliall opcrate as a supersciieas of said decree of July 
14, 1905." 

This order allowing the appeal, together with the bond and other 
papers relating to the appeal, were filed in the clerk's office, and the 
appellant's solicitors requested the clerk to transmit the record to this 
court in accordance with the citation. The clerk presented to the 
appellant's solicitors the bill of costs, embracing the entire costs in the 
court below, together with the estimate of the costs of the transcript 
on appeal, and requested that tlie entire bill be paid, and, in fact, re- 
fused to forward the record to this court until the entire costs were paid. 
The solicitors for the appellant thereupon paid the clerk's costs for 
entering and filing the papers on appeal, and the estimated costs of the 
transcript on appeal, the fee for certificate and seal to be attached to 
the transcript, and the expressage charges, ail amounting to !ti89.45. 
The solicitors, however, refused to pay the gênerai bill of costs taxed 
by the c'erk as due to him as fées in the court below and the marshaFs 
costs as by bill rendered by him. Application was made to one of the 
judges of this court to require the clerk to forward the transcript to 
the court without the payment of the gênerai bill of costs so presented. 
Pending this apolication, the question which it involved was, by agree- 
ment between the clerk and the solicitors, submitted to this court by 
pétition; the clerk agreeing to forward the record to this court, not 
waiving his ri^-ht to be paid in advance for ail the costs incurred 
in the court below, but submitting his contention to be decided by 
this court. 

The quest'on raised by this brancli of the case is whether or not the 
clerk is authorized by law to. require an appellant to pay the costs 
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which accrued to hîm and the marshal prior to the appeal, before it 
becomes his duty to transmit the record to the appellate court. It is 
contended on behalf of the clerk, in the brief filed hère for him, that 
it bas long- been the established practice in the court below in ail cases 
"to require appellants to pay ail costs of suit, including^ the cost of 
transcript, before the record is transmitted to the appellate court." 
It is provided by statute that : 

"Every justice or judge signing a citation on any writ of error, shall, ei- 
cept In cases broiight up by the United States or by direction of any depart- 
ment of tlie governnient, take good and sufficient security that the pitiintlff In 
error or the appeliant shall proseeute his writ or appeal to eftect, and. If he 
fail to make his plea good, shall answer al] damages and costs, where tlie writ 
la a supersedeas and stays exécution, or ail costs only where It Is not a super- 
sedeas as aforesaid." Act Sept. 24, 17S9, 1 Stat 84 [U. S. Comp. St. VMl, | 
1000, p. 712]. 

Rule 13 of this court is founded on this statute, and, we think, 
answers the question involved hère. It is as follows : 

"(1) Supersedeas bonds In the Circuit and District Courts must be taken, 
wlth good and sufficient security, that the plalntiff in error or apiiellMnt sliall 
proseeute his writ or appeal to effect, and answer ail damages and costs if 
he fails to make his plea good. Such indemnlty, where the judgment or dt>cree 
Is for the recovery of nioney not otherwise secured, must be for the whole 
amount of the judgment or deeree, Including just damages for delay, and cost 
and Interest on the appeal; but In ail suits where the property In coiitroversy 
necessarily follows the suit, as In real actions and replevln, and in suits on 
mortgages, or where the property Is In tlie custody of the marshal under ad- 
miralty process, or where the proceeds thereof, or a bond for the value there- 
o(, is In the custody of the court, Indemnlty In ail such cases wlU be required 
only In an amount sufficient to secure the sum recovered for the use and déten- 
tion of the property, and the costs of the suit and just damages for delay, 
and costs and interest on the appeal. 

"(2) On ail appeals from any interlocutory order or deeree granting or con- 
tlnulng an Injunction In a Circuit or District Court, the appeliant shall. at 
the tlme of the allowance of said appeal. file with the Clerk of such ('Ircuit 
or District Court a bond to the opposite party In such sum as such court shall 
direct, to answer ail costs If he shall fall to sustain the appeal." 

From an examination of the record it appears that the onlv deeree 
for the payment of costs is the final deeree. dated July 14, 1005, which 
is the deeree appealed from, and that deeree is superseded by the ex- 
press terms of the order allowln^f the appeal : 

"Said bond having been presentod, is herehy approved, and It Is hereby 
ordered that said bond shall operate as a supersedeas of said deeree of July 
14, 1005." 

The entire deeree is superseded. It coiild not be enforced either 
as to principal, interest, or costs so lon,2r as the supersedeas was in force. 
To require an appeliant to pay the entire costs in the court below be- 
fore he could obtain the transcript for the appellate court would, in 
many cases, be to deny him the rigfht of appeal. He niight be amply 
able to conform to the rules of this court and with the order of the 
judge as to giving bond, and yet be unable to pay the entire costs of 
the court below. Where the opposing party was insolvent and had 
given no bond, the appeliant would be unable to recovcr the costs, 
although he was successful in the appellate court. 
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Responding only to the question raised by this record, which in- 
volves only the costs which accrued before the appeal, the appellant 
havingf voluntarily paid that part of the costs which relates to the 
appeal, we are of opinion that the clerk had no right to require the ap- 
pellant to pay the costs taxed in the court below before the appeal 
as a condition upon which the transcript would be sent to this court. 

For the want of proper légal service upon the défendant, the decree 
of the Circuit Court is reversed, and the cause is remanded for further 
proceedings in accordance with equity and the opinion of this court. 



SEABOARD AIR LINE RY. v. SHANKLIN. 

(Circuit Court of Appeals, Fifth Circuit. October IG, 190C.) 

No. 1,478. 

1. Master and Seevant— Action fob Death of Employé—Proof of Rules 

OF Employer. 

It is tlie duty of a railroad company to establisli and enforce definite 
rules and régulations for tlie protection of its employés, and of employés 
to obey such rules, which, when known to tliem, are as law in tbe régu- 
lation of their conduet ; but wbere oral instructions given as a ruie of 
conduct are relied on in an action for the Injury or death of an employé, 
and bave a vital bearing on the rights of the litigants, their existence, 
meanlng and import are matters for proof. 

[Ed. Note.— For cases in point, see Cent. Big. vol. 34, Master and Serv- 
ant, § 283.1 

2. SAME— QDE.STIONS FOR JUEY— CONTRIBUTORY NEGLIGENCE. 

In an action to recover for the death of a section foreman on defend- 
ant's railroad, who was killed by a collision between hand cars, on one 
of which he was riding, seated on a box on the forward end, it was 
shown that a mie of the company required sec-tion foremen to receive 
Instructions from the roadmaster and tlae latter testlfied that he Instruc- 
ted ail foremen, including the deeeased, net to ride in such position. 
There was testimony tending to show that otber fbremen had not been so 
instnicted, that it was customary for theni to so ride with the road- 
master's knowledge, and that he had himself so ridden. There was also 
a conflict of testimony as to the comparative safety of such position and 
others in case of such a collision. Held, that the court correctly refused 
to direct a verdict for défendant on such évidence, and properly submitted 
the question of contributory négligence to the jury. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 1089-1182.] 

In Error to the Circuit Court of the United States for the Northern 
District of Georgia. 

E. T. Brown and H. N. Randolph, for plaintiff in error. 
C. T. Ladson, for défendant in error. 

Before FARDEE and SHEEBY, Circuit Judges, and MEEK, 
District Judge. 

MEEK, District Judge. This action was originally brought in the 
city court of Atlanta, Fulton county, Ga., by Mrs. Ursula E. Shanklin 
against the Seaboard Air Line Railway to recover damages for the 
alleged négligent killing of her husband, Calvin A. Shanklin. Upon 
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the pétition of défendant the case was duly removed to the United 
States Circuit Court for the Northern District of Georgia, where it was 
brought to trial and resulted in a verdict and judgment in favor of 
plaintiff for $5,000. The accident resulting in the death of plaintiff's 
husband occurred in the state of Florida, and the suit is under the 
provisions of section 3, c. 4071, of the laws of that state (Rev. St. 
1892), which is as follows : 

"If any person is Injured by a railroad company by the running of locomo- 
tives or cars or otber macbinery of the compan.y. an<i the damage was caused 
by the négligence of another employé and withoiit fault or négligence on the 
part of the person injured, bis employment by the conii)aiiy sbal! be no bar 
to a recovery. Xo contract which restricts sucli liability shall be légal or 
binding." 

Chapter 3439, Laws Fia. 1883, p. 59 (Sections 2342, 2313, Rev. St. 
1892), provides for the survival of actions in event injuries resuit in 
death, and establishes the right to sue, first, in the surviving widow. 

The pétition charges that plaintiff's husband, while in the employ of 
the défendant as section foreman, received injuries resulting in his 
death because of the careless and négligent opération of two lever or 
hand cars by the crews thereof, who were also in the employ of the 
défendant; that the crew of one of thèse cars carelessly and negligent- 
ly propelled it so that it ran into and collided with the hand car on 
which her husband was riding; that because thereof he was thrown 
therefrom and run over, both by his own and by the coUiding car; 
that the crew of the third of thèse cars carelessly and negligently 
propelled it so that it ran into the car, colliding with that on which 
plaintiff's husband was riding, and that it also ran on and over him ; 
that thèse things happened without any fault or want of care on his 
part. The défendant answered, admitting its incorporation and the 
opération by it of a System of Interstate railways, and denying ail other 
allégations material to plaintiff's cause of action. 

Calvin A. Shanklin was a section foreman in the employ of the Sea- 
board Air Line Railway at Hampton, Fia. Between sundown and dark 
on the 12th day of October, 1903, he was returning northward to 
Hampton from work on his section. He and his crew were occupying 
and propelling a lever or hand car. Three other crews, one of thèse 
being an extra crew, and the other two bridge gang crews, were in 
close proximity and also propelling lever or hand cars in the same direc- 
tion, toward Hampton. Shanklin was on the second car. He sat on a 
box on the right of the front end of the car. While the four cars 
were in motion, at speeds estimated variously by différent witnesses 
from 8 to 15 miles an hour, something became wrong with the brake 
on the front car and its speed was checked. Thereupon its fore- 
man signaled Shanklin to check the speed of his car. Shanklin threw 
up his hand, and one of his men stepped on the brake and checked 
its speed. In a few seconds thereafter the third car collided with and 
jammed into Shanklin's car. There were either two or three distinct 
impacts betvi'een Shanklin's and the third car. One witness testified, 
in substance, that Shanklin was toppled from his seat and thrown to 
the ground in front of his car by the first of thèse ; that he lit on his 
j^eet between the rails and started forward and to the side to get out of 
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the way when the second impact occurred; that this g,-ave his car ad- 
ditional momentum, so that it overtook and ran over him. Another 
witness testified that ShankHn retained his seat tliroug^h the first im- 
pact, that he was thrown from his car by tlie second, and that he was 
run over becanse of tlie third. Tliere was évidence tendingf to prove 
that, upon receiving the signal to slacken the speed of his car, Shanklin 
by throwing up his hand signaled the third car to check up ; that one 
of the men under him secured a green flag tliat was on the car and 
waved the crew of the third and fourth cars to slow up ; that, when 
the collision was imminent, the men on Shanklin's car "whooped and 
halloed" warnings to the men on the third car ; and that, notwithstand- 
ing thèse signais and warnings, they continned to work the levers 
and propel their car continuously until it collided with and jammcd 
into the car on vvhich Shanklin was riding, and even after the first 
impact with his car, until there was a second and third impact. Shank- 
lin was run over by his own and by the third and fourth cars, thus 
receiving the injuries from which he died shortly thereafter. The 
évidence also tended to prove that at the time of the accident there was 
sufhcient daylight for the crevvs of the différent cars to hâve easily 
seen the signais given ; that, when Shanklin signaled the crew of the 
third car to check its speed, there was sufficient distance between the 
cars for it to hâve avoided the collision, had the signal been obeyed ; 
that there was a sufficient chstance between the third and fourth cars 
at the time of the collision between the second and third for the fourth 
car to hâve been stopped. The défendant introduced in évidence rule 
No. 64 of its book of rules, as follows : "Section foremen report to 
and receive instructions from the roadmaster." W. H. Thomas testi- 
fied that he became roadmaster for the défendant railway south of 
Jacksonville, in Florida, on the Ist day of August, 1903 ; that on the 4th 
day of August he gave Shanklin instructions as to his duties con- 
cerning hand cars. On this subject he testified, in part, as follows : 

"I can't say wliether any of the hands were présent or not. They might 
hare been, or miirht not liave been [meaning wlieu lie gave instructions to 
SliankliTi]. Well. sir. at that time fAnsrnPt 4. lOO.'?"] I made a trlp over the 
road. On the division I notieed a number of section foremen ridiug ou tlie 
front of the hand cars on wator kegs and boxes, and I instructed ail foremen, 
together witli Shanklin, and told every section foremnn I came to, that the 
praetice of riding on boxes and v?ater kegs on the front of hand cars ninst he 
stopped, as ail the injuries that had occurred to them had been caused by 
that praetice." 

Much évidence was introduced bA^ both plaintiff and défendant per- 
taining to the relative safety of différent positions on hand cars as 
places to ride. It was the opinion of some of the witnesses that it was 
dangerous to ride seated on a box in front, and of others that such 
position was safest in event of a collision from the rear, as a person 
would natural'.y be thrown backward against the levers, and not for- 
ward off the car. Alex Colley, a witness called by the défendant, and 
who was foreman of the extra gang at the time of the accident and 
still in the employ of the défendant at the time of the trial, testified 
that he did not remember to hâve received any instructions from the 
roadmaster, Thomas, not to ride on the front of his hand car. He 
also testified that Thomas had ridden on his (Coliey's) car in front 
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and had seen him (Colley) riding in front before Shanklin's death. 
Upon the close of the testimony in the trial of the case the défendant 
moved the court for a directed verdict, on the ground that the un- 
controverted évidence showed the death of Shanklin was caused by 
reason of his disobedience of the positive instructions given him by 
his superior in authority, the roadmaster. The court refused the mo- 
tion, and submitted the question as to whether or not Shanklin had re- 
ceived such instructions for the détermination of the jury. This 
action of the court is assigned as error, and is relied upon in oral 
and printed argument as the main ground for asking a reversai. 

It was clearly the duty of the court to submit the issues of négli- 
gence and contributory négligence arising on the proof for the dé- 
termination of the jury, unless it became its duty to withdraw the case 
and charge peremptorily because of the évidence relating to the in- 
structions given Shanklin and his violation of them. It is' the duty 
of a Company engaged in a coniplex business to establish and enforce 
definite rules and régulations for the protection of its employés. It 
is the duty of employés to obey such rules. McGhee v. Campbell, 101 
Fed. 936, 42 C. C. A. 94. Where such rules are established and 
promulgated in some reasonable and practical way, and employés 
bave knowledge of them, they are as law in the régulation of their 
conduct. Carroll v. E. T., V. & G. Rv. Co., 82 Ga. 452, 10 S. E. 
163, 6 L. R. A. 214; Ga. Pac. Railway Co. v. Dooley, 86 Ga. 294, 
12 S. E. 923, 12 L. R. A. 342. The instructions to section foremen 
not to ride on kegs or boxes on the front end of hand cars testified 
to by the roadmaster were not printed or in writing, but oral. It 
is true verbal or oral instructions given emloyés bave been held to 
bave the same binding effect as wri*ten rules. The A. & S. R. Co. 
v. Dorsey, 68 Ga. 228'; Prather v. R. & D. R. Co., 80 Ga. 427, 9 S. E. 
530, 12 Am. St. Rep. 263; Ga. Pac. R. R. Co. v. Manp, 80 Ga. 631, 
6 S. E. 24; McMillan v. Grand Trunk Ry. Co., 130 Fed. 827, 65 C. 
C. A. 165. But there are certain infirmities which inhere in oral in- 
structions given as a rule of conduct. The language in which they 
are framed is passing, and not fixed. Thev are uncertain, and there- 
fore open to constructions partaking of the bias and disnosi'-ion of 
the employés. If carrying with them a disagreeable restriction, they 
are likely to be ignored and scon forgotten. At last, as hère, when 
their existence, meaning, and import are called in question, when 
ihese hâve a vital bearing on the rigfhts of litigants, it is left to the 
fallible and imperfect memory of witnesses to say that thev existcd, 
what they were and what they meant. The proof concerning the 
instructions given Shanklin was not of the conclusive nature that 
would justify the court in withdrawing the issue of contributory nég- 
ligence from the jury. 

In the court's gênerai charge the jury was toM that if Shanklin was 
riding on the front of bis car sitting on a box in violation of instruc- 
tions given him by the roadmaster, and if sitting in that posi<:ion 
on the front of the car contributed to the accident resulting in his 
death, the plaintiff would not be entitled to recover, even though the 
other employés on the car behind Shanklin's were guilty of négligence 
in running into his car and causing him to be thrown from it. In view 
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of this instruction, it was not error for the court to décline to give 
two requested charges bearing on the same subject and giving ex- 
pression to substantially the same rule. We find no error in the 
record. 

The judgment of the Circuit Court is afïirmed. 



BARRY V. PIARNESBERGER et al. In re McGUIRB et al. McGUIRB & 
SCHWARTZ V. BARRY. 

(Circuit Court of Appeals, Seventh Circuit. October 2, 1900.) 

No. 1,236. 

1. MORTGAGES— lÎFFECT OF FOEECLOSURE SALE ON LiEN— ILLINOIS STATUTE.S. 

Uiider the statutes of Illinois relatlng to foroclosure sales and rédemp- 
tion tberefrom, as construed by the state Sujireme Court, whieh estab- 
lish a rule of property in the state blnding on the fédéral courts, a sale 
under a decree foreclosing a ruortgage exhausts and extinguishes tbe lien 
of the mortgage, and the same is not revived by a rédemption from the 
■sale. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 35, Mortgages, § 1C82.J 

2. Same— Rédemption fbom Sale— I^ien of Deficiency Judgment. 

Real estate in Illinois was sold under foreclosure decree in a fédéral 
court, and was purchased by the mortgagee for less than the mortgage 
debt, and a deflcieney judgment entered b.y the court agalnst the mort- 
gagors, as provided by the state statute. Hurd's Rev. St. 111. 1905, c. 77, 
§ 1, provides that, unless exécution is issued on a judgment vvithin oue 
year from its rendition, it shall cease to be a lien ou real estate. Within 
the year allowed for rédemption from the foreclosure sale the mortgagors 
sold and conveyed the property by warranty deed to a third party, who 
took possession, recorded the deed, and made the statutory rédemption 
from the foreclosure sale by paying into court the amount of the bld, 
with interest. Subsequently, and more than a year after the eutry of 
the deficiency judgment, an exécution was issued thereon and levled on 
the property. Held, that the same in the hands of the grantee was not 
subject to sueh exécution, bavlng been freed from the lien of the mortgage 
by the foreclosure sale, under the law of the state, and from the lien 
olÉ the judgment, if any ever existed, by the fallure to issue exécution 
thereon within a year. 

Appeal from the Circuit Court of the United States for the Southern 
District of Illinois. 

In foreclosure proceedings had in the original suit herein, the complainant 
in that s\iit and appellee herein bought the premises in the original bill 
and this pétition described for the sum of .ÇSOO, and afterwards, on April 7, 
1900, In the same proceeding, obtained a deficiency judgment against the de- 
fendants, the Haniesbergers, for the sum of $510..")8, under the provisions of 
section 10, of chapter 95 of the statutes of Illinois (ilurd's Rev. St. 1905), 
which reads as follows, viz. : "16. Decrees for Balance — Execution. See. 10. 
In ail decrees hereafter to be made in suits in equlty direeting foreclosure of 
mortgages, a decree may be rendered for any balance of money that may be 
found due to the complainant over and above the proceeds of the sale or sales, 
and exécution may issue for the collection of such balance, the same as 
when the decree is solely for the payment of money. And such decree may 
be rendered conditionally, at the time of decreeing the foreclosure, or it may 
be rendered after the sale and the ascertainment of the balance due : Provid- 
ed, that such exécution shall issue only in cases where personal service shall 
ha've been had upon the défendant or défendants personally liable for the 
mortgage debt, unless their appearance shall be entered in such suits." 
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The langiiage of the decre* is: "It is further ordered by the court that 
the complainant bave a Personal judgnient against Alice M. Harnesberger and 
William H. Harnesberger for the sum of five huudred and ten dollars and 
flfty-eight cents ($510.58), being the amount of said deficiency as shown by 
said master's report of sale." 

No exécution was issued upon this decree or judgment until April 8, 1903, 
a period of three years and one day. By section 1 of chapter 77 of the Illi- 
nois statutes (Hurd's Rev. St. 1905), entitled "Judgments, Decrees and Execu- 
tions," it is provided that "when exécution is not issued on a judgment within 
one year from the time the same becomes a lien it shall tbcreafter cease to 
be a lien, but exécution may issue upon such judgment at any time within 
said seven years, and shall become a lien on such real estate from the time 
it shall be delivered to the sherifC or other proper ofïicer, to be executed." 

On February 26, 1901, the Harnesbergers, being still in possession of said 
premises, executed and delivered to petitioners (appellants hereiu) a warranty 
deed of said premises, together with a power of attoruey, authorizing them, 
"for us and in our name, place, and stead, to redeem" said lot from said sale, 
and also thereupon delivered possession of said premises to appellants, who 
thereupon entered upon said premises and proceeded to make valuable im- 
provements thereon and sold a part thereof to one Schwartz. On the same 
day appellants paid to the master the sum of $844.00, being the full amount 
requlred for rédemption of said land, and also presented to him the power of 
attorney, and notified him tliat they had received and caused to be recorded 
a deed from the Harnesbergers thereof. Whereupon tbe master took the 
money and reported such rédemption to the court as made under said power 
of attorney, making no mention of the deed, which report was approved. 
Later the master filed a corrected report in this behalf. On August 14, 1900, 
appellee Barry, receiver, assigned and transferred to one Priekett said de- 
ficiency judgment On April 18, 1903, more than two years after said rédemp- 
tion, said Priekett took out exécution on this said deficiency judgment, and 
the marshal proceeded to levy upon said premises to satisfy the same, claim- 
ing that appellants stood in the shoes of the Harnesbergers, and, in order to 
redeem, nmst pay the full amount of the original mortgage debt, and the ré- 
demption "left the title in the property In them |the Harnesbergers] and it 
would still be subject to the payment of the deficiency judgment, for that 
judgment was a lien against ail of the property of tbe Harnesbergers within 
the Southern district of Illinois. * * • Therefore my contention is that no 
odds whether we view it from the standpoint that they could not redeem 
from the mortgage, or whether we View it from the standpoint that this is 
an exécution against the Harnesbergers, it is levied upon their property and 
there is no reason why the court should hâve quashed the levy." 

On May 23, 1903, apjiellants filed their pétition to quasb said levy, for 
which a stipulation of facts was substituted on Xovember 11, 1005. After- 
wards such proceediugs were had that the court refused the prayer of said 
pétition, from which ruling this appeal was taken. ïhe assigumeut of er- 
rors is limited to this one question. 

Hosea V. Ferrell, for appellant. 
F. M. Youngblood, for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge, having stated tlie case, delivered the 
opinion of the court. 

Appellants made rédemption of the lands in question as assignées 
of the défendants,' Harnesbergers,' equity of rédemption in pursuance 
of the terms of the Illinois statute. This statute lays down a rule of 
property, and has received interprétation at the hands of the Suprême 
Court of Illinois in the cases of Seligman v. Laubheimer, 58 111. 124; 
Ogle V. Koerner, 140 111. 170-181, 29 N. E. 563 ; Lightcap v. Bradley, 
18G 111. 510-520, 58 N. E. 221. That m such a case this court will 
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follow the State court décisions is toc well settled to require citation 
of authorities. In Seligman v. Laubheimer, supra, the court says : 

"The second mortgagee, wlio redeemed froni the sale, was tlie graiitee of 
the mortgagors. Bj' express provision of the statnte, he had tlie riglit to re- 
deem the hruds, by the payinent of the amonnt bid by plaiutiff in error [wlio 
was the flrst mortgagee and who piirehased tlie property at the sale for loss 
than the decree]. If he had flled a bill in ehancery to redeem, he could tlien 
be conipelled to do equity, by the paynient of the prior mortgage debt, bel'ore 
he could obtain any relief. But this rédemption was a statutory riglit. TJpon 
the paynient of the amount bid, with interest, the original cortifleute of pur- 
ehase was nul] and void. The equity of redomi)tion esttiblished by the courts 
is entirely différent from the statutory right. Tlie oiie is governed by princi- 
ples of equity jurisprudence; the other is coutrolled, in its opération and ef- 
effect entirely by the statnte. In the enforcement of the one right, the party 
must pay ail that is equitably due ; in the other he need only comiily with 
the statute." 

In the case of Ogle v. Koerner, supra, it is said : 

"But where the rédemption is niade by a party not liablo upou the mort- 
gage debt, the mortgage lien having been exhausted, the property cannot be 
subjected a second finie to the satisfaction of the same lien. The party re- 
deoming does so for his own benefit, and the holders of the senior mortgage, 
having, by the sale, become entire strangers to the jiroperty, are in no position 
to dérive any advantage from the rédemption. The sale having boeu ma de at 
public auction, and in the mauner prescribed by statnte, the presumption, as 
between the senior and junior incumbranees, is a eonclusive one that the 
property bas produced Its entire value, and, the value having been once ap- 
plied to the senior mortgage, the lien has accomplished Its full purpose and 
is thereafter fuiictus oflicio." 

In Lightcap v. Bradley, supra, this language is used: 

"It is true that, if the iiremises are redeemed by the mortgagor, they be- 
come like any other property owiied by him and may be subject to exécution 
and sale for a deficieney ; but that is because they belong to the debtor, and 
not on account of any lieu by virtue of the mortgage. A rédemption by any 
person not liable for the debt would free them absolutely, so that they could 
not even be levied upon by exécution for a deflciency." 

And again, in the same case (Bradlev v. Lightcap, 201 111. 511, 6G 

N. E. 548), it is said: 

"The sale discharged the land from the trust deed and transferred the lien 
created by contract into a statutory lien b.y the cortificate of purchase, and 
the land was released as security for the balance of the debt" 

From thèse authorities it is évident that the original mortgage lien 
was fully discharged by the master's sale. This was a proceeding un- 
der the statute, and appellants, as grantees of the mortgagee, were not 
required to pay the full amount of the mortgage indebtedness before 
they could redeem. They paid ail that the receiver seems to hâve 
deemed the land to be worth, and ail that the statute required. While 
there was an irregularity in the steps taken by appellants in making the 
rédemption, it is clear from the whole record that thèse were mistakes 
merely. There is absolutely nothing in the record to show that the 
Harnesbergers had, or ever hâve claimed to hâve, any interest in the 
premises subséquent to the sale of the equity of rédemption to appel- 
lants. The fact that appellants received and recorded the deed over- 
comes the error, if it was such. It seems clear, and we hold, that title 
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passed to appellants through the warranty deed and tlie rédemption 
proceedings. The deficiency judgment was not a lien upon any of the 
Harnesbergers' property between the dates of April 7, 1901, and April 
18, 1903, a period of 2 years and 11 days. The language of the court 
in the foreclosure decree awarding an exécution for any deficiency 
that might arise after sale is of no force, since the statute authorizes 
only a judgment or decree for the deficiency. This judgment or de- 
cree then became like any other judgment or decree, and subject 
to the same conditions as to its lien. Therefore it cannot be claimed 
that it was a lien at the date of the levy upon any interest 
the Harnesbergers may hâve had in the premises prior to the con- 
veyance to appellants. We do not mean to intimate that any such 
lien could attach. It appearing then, first, that the lien of the mort- 
gage was extinguished by the foreclosure proceedings; second, that 
by conveyance and rédemption under the statute title passed to ap- 
pellants; third, that appellants hâve been ever since the rédemption 
in open and adverse possession of the premises in question ; fourth, 
that no lien can be claimed as against their interest therein — it follows 
that the levy was without warrant of law, and should hâve been 
quashed by the Circuit Court. 

The ruling appealed from is reversed, with directions to the Circuit 
Court to quash the levy. 



STEWART et al. t. WÛESTLAKE et al.» 
(Circuit Court of Appeals, Eightli Circuit October 6, 1906.) 
No. 2,326. 

1. Mines and Minerals— FKAUDaLENT Révocation of Claim bt Lessee — 

Suit to Establish Trust. 

A lessee of a mlning daim, who lias contracted to do an amount of 
work thereon which would be a sufficient compliance with the légal re- 
quirements In respect of development, and also to notlfy tbe lessor of any 
intention to surrender or abandon the lease, cannot, upon failing to per- 
forai his obligations, secretly relocate the claim and so secure and hold 
for bimself the title, and a patent obtained under such circumstances will 
be deereed to be held In trust for the lessor. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Mines and Min- 
erais, § 62.] 

2. Same. 

Lessees of a mining claim, under a lease from an individual which 
bound them to do the work thereon required by. law aud to notlfy the 
lessor of any intention to abandon the tenancy, who, in violation of their 
contract, without notice to him allowed the work for a certain year to 
go undone, and on its expiration secretly relocated the claim for their 
own beneflt In the name of a third person to whom a patent was subse- 
quently issued, but who had in fact no interest in the claim, cannot avoid 
the conséquences of their fraud, in a suit in equity by the heirs of the les- 
sor to recover the claim, on the ground of the invalidity of the lease be- 
cause the lessor had previously conveyed the title to the claim to a cor- 
poration, of which he was président and manager, with authorlty to 
make contracts in Its name and of which he also owned ail the stock 
when the lease was made. 



♦Rehearing denled February 18, 1907. 
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Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Clinton Reed (John A. Ewing, on the brief), for appellants. 
M. B. Carpenter, for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. This was a suit by the Stewarts to secure 
a decree that défendants, Westlake, Cable, and Hendee, hold the patent 
to a mine as trustées for them upon the ground that their ancestor, 
John T. Stewart, vvhose heirs and devisees they are, was the owner 
and was deprived of his rights by fraud of défendants and a violation 
of the fiduciary relations existing between him and his agent and 
lessees. The trial court dismissed complainants' bill upon final hear- 
ing, and they hâve appealed. 

It is undisputed that at one time John T. Stewart owned the mining 
claim, and that he conveyed it to an lowa corporation, of which he 
was the président and gênerai manager, with authority to make and 
sign ail contracts for and in the name of the company. In his individ- 
ual name, and whilst the title stood in the company, he executed a 
lease of the mine for a term of three years. This was in 1899. About 
a year later, with. the consent of Stewart, the lease was assigned to and 
accepted by Westlake, Hendee, and one Campbell. Campbell after- 
wards dropped out, and he need not be further mentioned. Westlake 
and Hendee will henceforth be referred to as the lessees. When the 
lease was made, Stewart was the owner of ail of the stock of his com- 
pany, and continued so to be until his death, in 1901, when it passed 
to the complainants. The évidence shows that in the early morning 
of January 1, 1902, the lessees, Westlake and Hendee, relocated the 
claim in the name of défendant Cable. To use the local vernacular, 
they "jumped it." The excuse for this proceeding was that the req- 
uisite assessment work for the preceding year had not been done. 
One McGarry, a trusted agent of Stewart, was at the shafthouse on 
the claim during the night and knew what was about to transpire. 
Stewart lived in lowa. The proof is convincing that McGarry con- 
nived with the lessees, and that it was understood between them that 
the relocation could not be made in their names because of their rela- 
tions to Stewart. The lease required the lessees to do an amount of 
work in the development of the mine that would hâve fulfilled ail légal 
requirements for the protection of Stewart's interests, and it also re- 
quired them to notify him' in writing of any purpose on their part to 
abandon the tenancy. 

The défendants say that after his conveyance to the corporation 
Stewart had no title to the claim, the lease was void, there was no land- 
lord, and therefore no responsibilities or duties were imposed upon 
them. In effect the contention is that, though the lease was still sub- 
sisting according to its terms, the fact that Stewart signed the lease, 
instead of the company in which th* title stood, permitted them to ig- 
nore it, to violate the obligations they assumed, and to make such viola- 
tion suppiy the opportunity for securing to themselves the title to the 
leased property. The contention is not tenable. While the lease was 
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executed by Stewart, the président, gênerai manager, and sole stock- 
holder of the company, in his own name, the circumstances were such 
that the company was in no position to repudiate it. It would hâve 
been estopped from doing so. It knew that its président and manag- 
ing officer, having power to exécute leases, had made one that con- 
templated the continued development of the mine and the expenditure 
of substantial sums of money by the lessees, and that thèse things, the 
work and the expenditure of money, were going on. Moreover, the 
company never questioned or assailed the act of Stewart. The lessees 
entered into possession by the authority of Stewart, and peacefully, 
without interférence or objection from any one, operated the mine for 
a part of the term, when they conceived and put into exécution the 
scheme complained of. Under such conditions a tenant will not be 
permitted to strike at his landlord witli one hand, while he holds to 
his lease with the other. 

The proof is also convincing that neither of the lessees ever notified 
Stewart, as the lease required, of an intention to surrender or abandon 
the tenancy. It is true that Westlake swore that the notice was given 
and produced a mutilated letter press book containing a copy of a let- 
ter to that effect. Charles T. Stewart, one of the complainants and 
a son of the lessor, testified that no such letter was ever received. He 
was then attending to ail of the business of his father, who was in ill 
health. Hendee, the associate of Westlake, said no such notice was 
given, and his testimony is in harmony with the whole atmosphère of 
the case, for the proof is overwhelming that in the autumn of 1900 
Westlake and Hendee conceived the scheme to relocate the mine for 
themselves, if the necessary work for 1901 was not donc by Stewart 
or by some one else for his benefit. A notice to Stewart that they in- 
tended to abandon the lease and to repudiate their agreement to do the 
work for him would hâve put him on his guard and probably frustrated 
their plans. The secrecy with which it was thought necessary to move 
is disclosed by a letter from Westlake to one Borman, who had been 
let into the venture after the relocation in the name of Cable. West- 
lake wrote: 

"I hope you will be home by time this reaches you as I wish to rush this 
through to patent while nothing interfères. ♦ * » xhis is a matter whieh 
does not want to be spoken of outside of ourselves. * • * This is hest 
time of tlie year as Rock Hill (on which the claim was) is covered with snow, 
and no one is liable to go up there and see what we are doing. After we get 
It through to patent that settles it for ail time." 

Honest men engaged in a transaction which they hâve a right to 
undertake hâve no need to move with so much stealth, or to shroud 
their actions with such secrecy. 

In our opinion the évidence also clearly shows that, when the re- 
location was made in Cable's name, he was ignorant of it, and that after 
being informed he consented to its use as a cloak for the opérations 
of the lessees. He was an acquaintance of Westlake and lived in 
Denver. The mining claim was at Leadville. His testimony was 
noticeably brief and unsatisfactory considering that he was the patentée 
of the property in controversy. Hendee disclosed the scheme in ail 
its détails and testified to matters of grave importance that called for 
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explicit déniai from Cable if his position was a true one, but Cable 
made no déniai. The letters written by Westlake to Hendee and to 
Borman while the daim was in progress towards the patent contain 
complète réfutation of his contention that the relocation was with 
Cable's knowledge and consent, and that it and the patent afterwards 
issued were for Cable's benefit. 

Our conclusions may be briefly summarized: When the lessees 
learned that the title to the claim was in the lowa corporation, and 
not in their lessor, and that there had previously been neglect in the 
filing of the afhdavits of work donc to keep the claim alive, they con- 
cluded to abandon further development of the mine during the year 
1901 as required by their lease and to secure the property for them- 
selves if Stewart and his company did not hâve the necessary assess- 
ment work donc by some one else. Doubtless this was thought to 
be a much cheaper way of acquiring the property than by paying $35,- 
000 for it according to the terms of the contract between them. Fear- 
ing the watchfulness of McCarry, the agent of Stewart, they took him 
in and promised him a tenth interest. They afterwards repudiated the 
promise because he refused to make an affidavit which they desired 
in connection with the relocation. The lessees were advised that they 
could not relocate the claim in their own names because of their rela- 
tion to Stewart, and that McGarry could not do so for a similar reason. 
So Westlake furnished the name of Cable, who, after learning of it, 
complaisantly allowed them to continue. To secure funds for thé 
work and proceedings preHminary to a patent, Westlake and Hendee 
sold Borman a fourth interest for $1,000. Borman paid half of the 
amount, but was unable to pay the remainder. Hendee also was un- 
able to keep up his contributions, and Westlake himself was greatly 
in need of money. In ail of the correspondence between thèse parties 
there is not a word indicating that Cable had any interest in the prop- 
erty, or that he ever contributed anything towards the cost of the 
necessary work or the expenses of the proceedings. Nor does Cable 
testify that he paid anything. Though the patent ran in the name of 
Cab'e, it was obtained and held, not for him, but for those who so 
violated their duty and obligation that a court of equity will not al- 
low them to profit by their conduct. 

The law of the case is well settled. A lessee of a mining claim 
who has contracted to do an amount of work thereon which would be 
a sufficient comp'iance with the légal requirements in respect of de- 
velopment, and also to notify the lessor of any intention to surrender 
or abandon the lease, cannot upon failing to perform his obligations 
secretly relocate the claim and so secure and hold for himself the title. 
A paient obtained under such circumstances will be decreed tO' be held 
in trust for the lessor. Turner v. Sawyer, 150 U. S. 578, 14 Sup. 
Ct. 192, 37 L. Ed. 1189 ; Lowry v. Mining Company, 179 U. S. 196, 
21 Sup. Ct. 104, 45 L. Ed. 151. 

The other contentions of the défendants do not require spécial men- 
tion. They are not tenable. 

The decree of the Circuit Court is reversed, and the cause is re- 
manded, with direction to enter a decree for the complainants. 
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UNITED STATES FIDELTTÏ & GUARANTY CO. v. EGG SHIPPERS' 
STHAWBOAKD & FILLER CO. 

(Circuit Court of Appeals, Eiglitii Circuit October C, 1906.) 

No. 2,318. 

1. Iksurance— Action on Fidelity Bond — Evidknce. 

In an action on a fldelity bond insuriiis a corporation against loss 
tbrough tbe fraud or dislionesty of an ofHcer to recover a ioss resnlting 
froui liis acts, tbe testimony cliaractiTiziniç Kucb acts necessarily takes 
a wide range, and évidence of liis gênerai course of coiiduet in plaintiff's 
affairs. tliougb not directly relating to tlie transactions in issue, is prop- 
erlj- admissible to show tbe spirit and intent wbicb nioved bim. 

2. Same— Fidelity Bonds— Construction. 

Liability on a fidelity bond insuring an employer against loss through 
tUe "fraud or dishonesty" of an eui]iloyé is not limited to sucli losses as 
resuit from bis criminal acts, sucb as embezzlement or larccny. but sncli 
words bave a broader meaning, and include any acts wbicb sbow a want 
or integrity or a breacb of trust. 

3. Same— Action on Bond— Pleadino. 

The pétition in an action on a fidelity bond Insuring a corporation 
against loss through tbe fraud or dishonesty of its treasurer states a 
cause of action where it allèges that sucb treasurer falsely credited bim- 
self on the company's books witb a disburspinent wbicb be did not make, 
making him short in his accouuts, aud tbat, baviug authority to exécute 
notes and accept drafts for tbe company representiug its valid indebt- 
eûuess and not otherwise, be accepted dratts for large aniouiits wbich it 
did not owe, and used its fiiiuls in paying the sanie, resulting in loss to 
it through the insolvency of the drawer, ail of which acts be couceal.ïJ 
from its directors. 

4. Same — Application as Evidence — Iowa Statute. 

A writing executed by a corporation for the purpose of procuring a 
fidelity bond insuring it against loss through the fraud or dishonesty of 
an oiiicer, wbicb contains questions and answers and reprosentations 
which are ruade warranties. and a breacli of which by the torms of the. 
bond thereafter issiied will render the same void, is an apiùication for 
insurance within the meaning of Iowa Code 1897, § IT4I, wliich requires 
insurance companies to attach a copy of the application to each policy of 
insurance, and proVides that the omission to do so shall precmde the 
Company from pleading or proving any part of sucb apjiliciition or the 
falsity of any représentations niade therein in an action on the policy. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 21C.] 

5. Saue— Scope of Statute. 

Iowa Code 1897, § 1741, requiring insurance companies to attach a copy 
of the application to each policy of insurance issued by tliem, applies to 
ail forms of insurance, including fidelity bonds. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 216.] 

In Error to the Circuit Court of the United States for the Southern 
District of Iowa. 

J. O. P. Wheelwright (Albert C. Cobb and J. L. Stcvcns, on the 
brief), for plaintiff in errer. 

Wihiam C. Hovi'ell (Walter H. McEIroy and FI. Scott riowell, on 
the brief), for défendant in error. 

Before SAKBORN, HOOK, and ADA:\IS, Circuit Jud-cs. 
148 F.— 23 
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HOOK, Circuit Judge. This was an action by the Egg Shippers' 
Company upon a bond of the Guaranty Company insuring the former 
against loss through the fraud or dishonesty of one Boardman, its 
treasurer. The plaintiff was an lovva corporation organized by dealers 
in poultry and eggs, and its business was the purchase and sale of 
fillers for egg cases used in transportation. Though of small capital, 
it was thriving and prospérons f rom its organization down to the time 
of the conduct of its treasurer, which furnished the cause of this 
litigation. The fillers it dealt in were purchased from the manufactur- 
er, the Tama Paper Mills & Filler Company, under a contract providing 
that the plaintiff should accept and honor the drafts of the Tama Com- 
pany, due in 15 days, for ail manufactured fillers which it ordered 
shipped, and drafts payable in 30 days for the remainder of the contract 
quantity that was manufactured, but not desired for immédiate delivery. 
The contract specified that bills of lading should be attached to the first 
class of drafts, showing the fillers had been shipped, and warehouse re- 
ceipts to the other class of drafts, showing that the fillers covered by 
them had been manufactured and were actually in the warehouse sub- 
ject to the plaintiff's order. Boardman was the treasurer of the plain- 
tiflF, with authority to exécute notes and accept drafts representing its 
bona fide indebtedness. He was a salaried officer, and the financial 
management of the plaintiff's affairs was largely in his charge be- 
tween directors' meetings, which were held semiannually. At one 
meeting his officiai report showed that he had allowed the Tama Com- 
pany to overdraw its account about $3,600. He was at once instructed 
by the directors that he must not continue such course ; that they were 
not satisfied of the integrity of the manager of the Tama Company; 
that he must secure fillers balancing the overdraft; and that in the 
future nothing should be paid and no drafts should be accepted unless 
the goods aiready manufactured had either been shipped or were held in 
the warehouse subject to plaintiff's order, and unless those conditions 
were shown by bills of lading or warehouse receipts. 

There was substantial évidence tending to show the following facts, 
and on appeal we must assume them to be true. Boardman violated 
his officiai duty, ignored his instructions, concealed his conduct, and 
falsified his reports. When the crash came, there was outstanding 
about $70,000 of negotiable paper of the Tama Company upon which 
Boardman had obligated the plaintiff by way of accommodation, and in 
addition to this he had advanced to the Tama Company about $10,000 
for which he had no bills of lading or warehouse receipts. Thèse sums 
amounted to more than seven times the plaintiff's capital, and the Tama 
Company soon failed for a large sum. The plaintiff was made bank- 
rupt. Boardman was found to hâve been using plaintiff's money in 
his own affairs. He left the state soon afterwards, taking with him the 
check stubs, canceled checks, drafts, and vouchers pertaining to plain- 
tiff's business, having previously refused to allow his successor in office 
to examine them, for the reason, as he alleged, that they also concerned 
his Personal business. The items which entered into plaintiff's verdict 
for $8,700 were $3,000 of a crédit which Boardman took in his accounts 
as having paid an obligation of the plaintiff, when, in fact, he had 
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not paid it, $590.24 which the plaintiff paid upon one of the accommoda- 
tion acceptances that was held by an innocent purchaser and was there- 
fore an obligation which plaintiff could not escape, and $5,130 which 
Boardman paid to the Tama Company without bills of lading or ware- 
house receipts. Thèse items amount to a little more than the recovery, 
but it is probable that the jury omitted the odd dollars and cents to 
make a round sum. Each of them represented an actual loss to the 
plaintiff.. It is true that ail that Boardman did of a fraudulent and dis- 
honest character was not directly connected with thèse items, but it 
is also true that ail of the loss included in the recovery resulted from a 
willful and inexcusable betrayal of his trust, and the évidence of his 
gênerai course of conduct in the plaintiff"s affairs was properly ad- 
mitted to show the spirit and intent that moved him. In such cases 
the scope of inquiry necessarily takes a wide range, and we are of the 
opinion that the latitude allowed by the trial court did not go beyond 
the légal limits. The défendant claims that there was no showing of 
a breach of the fidelity bond which was conditioned to "make good 
and reimburse to the employer [the plaintiff] ail and any pecuniary loss 
sustained by the employer, of money, securities or other personal 
property in the possession of the employé [Boardman], or for the pos- 
session of which he is responsible, by any act of fraud or dishonesty 
on the part of said employé, in the discharge of the duties of his office 
or position." Another clause of the bond provided that its true intent 
and meaning was that the défendant should be responsible only "for 
moneys, securities, or property diverted from the employer through 
fraud or dishonesty on the part of the employé." In other words, 
défendant contends that no fraud or dishonesty of Boardman was 
shown. We are at a loss how to characterize his conduct if it was not 
both fraudulent and dishonest. The test is not whether he intended to 
personally profit by his course, though that he did is perhaps a per- 
missible inference from the facts shown. He occupied a position of 
trust and confidence which he secretly betrayed. He received compen- 
sation for guarding the interests of his employer and he was willfully, 
intentionally, and grossly faithless. This is not a case of mère in- 
discrétion or error of judgment. There was a breach of trust, a want 
of financial integrity, coupled with deceit and concealment, and result- 
ing in financial loss to the employer. This was both fraud and dis- 
honesty within the meaning of the bond. Cases involving fidelity bonds 
insuring against "embezzlement and larceny" or "fraud and dishonesty 
amounting to embezzlement or larceny" are obviously not in point. 
Guarantee Co. v. Trust Co., 40 C. C. A. 552, 100 Fed. 559 ; Mononga- 
hela Coal Co. v. Fidelity & Deposit Ce, 94 Fed. 733, 36 C. C. A. 444 ; 
Reed v. Fidelity & Casualty Co., 189 Pa. 596, 42 Atl. 394; Mil- 
waukee Theater Co. v. Fidelity & Casualty Co. (Wis.) 66 N. W. 360. 
In the bond before us the terms "fraud" and "dishonesty," while re- 
lating to pecuniary matters, are employed in a broader and more com- 
prehensive sensé. They are not restricted to such conduct as im- 
ports a criminal offense. An act entailing a financial loss to another 
may be both fraudulent and dishonest, and yet not fall within the 
définitions of embezzlement and larceny. 
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The défendant objected to the introduction ôf évidence, and also 
moved for a directed verdict upon tlie ground tliat the pétition did not 
State facts sufficient to constitute a cause of action. No motion to 
make the pétition more definite and certain was interposed. In addi- 
tion to full descriptive averments of the terms of the bond and a com- 
pliance therevvith, a copy of tlie bond being also attaclied as an exhibit, 
the pétition discloses that Boardman was plaintiff's treasurer, with 
authority to exécute notes and accept drafts representingf its valid 
and bona fide indebtedness and no other; that between January 1 and 
November 18, 1902, he fraudulently and dishonestly and without 
plaintiff's knowledge accepted drafts drawn on him by the Tama Com- 
pany which he knew represented no valid indebtedness of bis company ; 
that he did so to enable the drawer to dispose of them to innocent 
purchasers, and they were so disposed of ; that, without authority, he 
fraudulently and dishonestly and without plaintiff's knowledge paid 
$23,000 of such drafts from plaintiff's funds in his hands ; that the 
Tama Company was insolvent, and that Boardman charged it upon his 
books with the amount so paid out, leaving it finally indebted to his 
company in the sum of $12,000; that it was Boardman's duty to re- 
ceive and disburse plaintiff's funds and keep true books of account 
and he had no right to crédit himself with the payments made on the 
fraudulent drafts; that he also entered a crédit of $3,000 to himself 
as having paid a note of that amount, but the entry was falsely, fraud- 
ulently, and dishonestly made, because he had not paid the note, and 
as a resuit Boardman was short in his accounts. There was a further 
averment of a partial payment by plaintiff upon one of the fraudulent 
drafts that had passed into the hands of an innocent purchaser. We 
are of opinion that a cause of action was stated in the pétition and that 
the trial court was right in overruling the gênerai objection made to 
it. The mère charge that Boardman falsely, fraudulently, and dis- 
honestly took crédit upon his books for a disbursement he never made, 
resulting in a shortage in his accounts as treasurer which he failed and 
refused to pay, is in itself sufficient to sustain the pétition against the 
attack made upon it. The charge is in substance one of pecuniary loss 
caused by the dishonesty of Boardman. 

Complaint is also made that the trial court excluded the written 
statement made by the plaintiff to secure the bond sued on. It was 
offered in évidence by défendant to show certain warranties and rep- 
résentations, the breach and falsity of which were relied on to defeat 
recovery. The évidence was not admitted bec se the défendant had 
failed to comply with an lowa statute (section 1741, Code of 1897) 
which provides that ail insurance companies or associations shall attach 
to or indorse upon every policy "a true copy of any application or 
représentation of the assured which, by the terms of such policy, are 
made a part thereof, or of the contract of insurance, or referred to 
therein, or which may in any manner aft'ect the validity of said policy," 
and that the omission to do so shall preclude the company issuing a 
policy from pleading or proving any such application or représentations 
or the falsity of any part thereof in an action upon the policy. It is 
conceded by défendant that the bond in suit is an insurance contract. 
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but i_t is contendcd (1) that the instrument offered is not an application, 
and (3) that the lowa statute was not intended to apply to fidelity 
bonds. 

Although differing slightly from the usual form of appHcation for 
insurance, in that it recites than an application for the bond had already 
been made, nevertheless the writing is to ail substantial intents and 
purposes a part of that preliminary step on the part of the applicant 
that is usually designated by that term. It contains varions questions 
concerning the risk propounded by the défendant, the plaintiff's an- 
swers, and a récital that it shall be the basis of the bond if issued. The 
bond contains a référence to it as part thereof, a warranty by plaintiff 
of the truth of its statements, and a provision that untruth in any 
respect shall make the bond void. It is altogether clear that the 
written statement which the défendant failed to attach to or indorse 
on the bond is an application or représentation within the meaning of 
the lowa statute. 

The statute was originally enacted in 1880, and it is contended that 
at that time the business of insuring the fidelity of employés was un- 
known in lovi'a, and that therefore it cannot be said to bave been with- 
in the intent of the Législature in the passage of the law. Assuming 
the premise to be true, there is nothing in the statute indicating a pur- 
pose to confine its opération to those subjects of insurance that werc 
then known. On the contrary, it was framed in gênerai and com- 
prehensive terms that cover insurance of every kind and character. 
The virtue and the vitality of laws so framed are such that they extend 
to and embrace the new growth and development of the subjects to 
which they relate. With reason equal to that of the contention now 
made, it could be said that the commerce clause of the Constitution did 
not app'.y to our raiiroad Systems of to-day because they were unknown 
at the time of its adoption. The unvarying construction of the statute 
by repeated décisions of the Suprême Court of lowa is that it includes 
every insurance company, association, and individual doing an insur- 
ance business of any kind, and that its purpose is to require the insurer 
to attach to, or indorse upon, the policy a copy of every instrument 
that may affect its validity. Moreover, in 1897 a new Code for lowa 
was adopted as the existing law, the provisions of the statute in ques- 
tion were incorporated in it, and ail prior laws were repealed. In 
this Code there is explicit récognition of the business of insuring the 
fidelity of persons holding places of private or public trust, and that 
such business was then quite generally engaged in throughout the 
United States is a matter of common knowledge. 

There is nothing in the assignments of error upon the refusai to 
give instructions requested by the défendant that requires mention 
further than to say that such as should hâve been given were fairly 
^embodied in the charge of the court. 

The judgment is affirmed. 
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UNION CENT. LIFE INS. CO. T. ROBTNSON* 

(Circuit Court of Appeals, Fifth Circuit November 3, 1908.1 

No. 1,602. 

L Pbincipai, and Agent— Notice to Agent— Imputation to Pbinoipal. 

While It Is the gênerai rule that notice to an agent o£ any matter con- 
nected wlth tlie ngency Is notice to tlie principal, such rule bas no appli- 
cation to a case where tlie agent at the time he receives sucli notice is 
acting for hiinself, in hls own interest, adversely to the Interest of his 
principal, and the communication of the notice to the principal would be 
contrary to his Interest 

[Ed. Note. — For cases In point, eee Cent DIg. vol. 40, Principal and 
Agent, § 689. 

Ed. Note.^Knowledge of agent as notice to principal. Effect of adverse 
Interest, fraud, or collusion of agent, see note to Chandler v. Rutherford, 
43 C. C. A. 222.] 

2. INSUEANCE— BiNDINQ RECEIPT IsSUED BT AGENT OP LlFE COMPANT. 

A gênerai agent of défendant life Insurance company was entitled by 
hls contract of agency to a commission of 50 per cent, of the first premium 
on policies secured by him, but such commission was to accrue only when 
the premium was paid in cash to the company, and he was required to 
hold ail sums collected by him in trust. Ile took an application for a pol- 
Icy, whlch was forwarded to the company, and pending its acceptance he 
Issued to the applicant what was called a "binding receipt" for the amount 
of the first premium, whlch provided that the Insurance should be in 
force from Its date provided the application was aceepted ; otherwise 
the amount should he returned. He was authorized to issue such re- 
ceipt where the premium was in fact paid, but in thls case he recelved 
a note for one-half the premium, whlch he discounted, 'and agreed for 
purposes of hls own to give the applicant crédit for one-half on ae- 
count of hls commission. The applicant died, no pollcy having been de- 
livered, and the beneflciary brought action on the receipt, alleging that 
the application had been aceepted prior to the death. Held that, since 
the premium was not in fact recelved by the agent and held In trust, 
as required by his contract, the transaction by whlch the receipt was 
Issued was not binding upon the company unless it had knowledge or 
notice of the facts, and that such notice could not be imputed to It 
because of the knowledge of the agent. 

In Error to the Circuit Court of the United States for the North- 
ern District of Georgia. 
See 144 Fed. 1005. 

Henry C. Peeples and Robert Ramsey (Maxwell & Ramsey and 
Peeples & Jordan, on the brief), for plaintiff in error. 

Alex C. King and Samuel N. Evins (King, Spalding & Little and 
Evins & Spence, on the brief), for défendant in error. 

Before PARDEE and SHELBY, Circuit Judges, and MEEK, Dis- 
trict Judge. 

SHElyBY, Circuit Judge. This is an action at law brought by Roby 
Robinson, a citizen of Georgia, against the Union Central Life Insur- 
ance Company, an Ohio corporation, upon an alleged contract insur- 
ing the life of William F. Robinson. On January 1, 1898, an applica- 
tion was made by William F. Robinson to the insurance company for 
insurance upon his life for $5,000 in favor of his son, Roby Robinson. 

*Eehearlng denied January 15, 1907. 
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No part o£ the premium was paid at the time the application was made. 
The application was sent to the Insurance company at Cincinnati, Ohio, 
at the instance of its gênerai agent, W. M. Leary. On January 5, 
1898, Roby Robinson received at Atlanta, Ga., from Leary what is 
called a "binding receipt." This acknowledged the receipt from Roby 
Robinson of $247.85, the amount of the first annual premium, and 
contained the agreement that: 

"Wm. F. Kobinson la to be Insured from date of thla receipt, In accordance 
with ail the provisions, conditions, and stipulations of tlie polides of the said 
coinpany, provided said application shall be api)roved and accepted by said 
Company. If, however, the application shall be declined by tlie company, this 
agreement is to be nul] and void, and the amount, receipt whereof is herein 
acknowledged, is to be returned to said Roby Robinson by me on surrender 
of this receipt" 

No money was in fact paid by Roby Robinson when this receipt 
was given. He gave Leary a note, payable to him individually, for half 
the premium, due at 90 days, and he accepted from Leary a gift of 
the other half of the premium, which Leary claimed was due to him by 
the company as a commission for procuring the insurance. The note 
was discounted at a bank, where Roby Robinson paid it before its 
maturity, and on the day his father died, January 22, 1898. 

It was alleged in his pétition and contended by the plaintiff that the 
contract shown by the binding receipt was approved and accepted 
by the company before the death of William F. Robinson, and was 
in force when he died. The company contended that the application 
for insurance was never approved and accepted ; that, on the contrary, 
it was held under considération at the time of the death of William 
F. Robinson; and that, after the death of William F. Robinson, it 
tendered to Roby Robinson the amount of the premium named in the 
receipt. As another défense, the company contended that the powers 
of Leary as agent did not authorize him to bind the company by taking 
a note for half the premium, and giving Roby Robinson his (Leary's) 
commission for the other half, and that the company did not consent 
to or ratify such transaction. A more detailed statement of the facts 
that relate to thèse several contentions will be given as they are con- 
sidered. There was a verdict in favor of the plaintifï below for $5,000, 
and the comapny sued out this writ, and has made many assignments 
of error, only one of which it will be necessary to consider. 

In the course of his charge to the jury, the learned trial judge said : 
"I State to you, gentlemen, that notice to an agent of any matter con- 
nected with the agency is notice to the principal." There is no doubt 
but that this is a correct statement of the gênerai rule. It is sometimes 
more elaborately stated that when, in the course of his employment, 
the agent acquires knowledge or receives notice of any fact material 
to the business in which he is employed, the principal is deemed to 
hâve notice of such fact. Tiffany on Agency, § 59, p. 257. The in- 
surance company reserved an exception to this charge. The charge 
was only pertinent as applying to the transactions between Roby 
Robinson and Leary, as the agent of thé insurance company. It was 
équivalent to instructing the jury that any knowledge that Leary ob- 
tained or had in référence to his transactions with Roby Robinson 
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was to be imputed to the insurance company. The reason usually 
given for the rule announced by the trial judge is that, if the notice 
is received in the Une of the agent's authority, it is his duty to inform 
his principal, and the law présumes that he performs this duty; and 
that, ordinarily, on principles of public policy, the knowledge of the 
agent is imputed to the principal. Story on Agency, § 140. There 
is, however, an exception to the gênerai rule which is as well establish- 
ed as the rule itself. The rule has no application to a case where the 
agent is acting for himself, in his own interest, adversely to the inter- 
est of his principal. In such case the adverse character of his interest 
takes the case out of the opération of the gênerai rule, because, first, 
he will be likely, in such case, to act for himself, rather than for his 
principal ; and, secondly, he will not be likely to communicate to the 
principal a fact which he is interested in concealing. It would be, 
therefore, both unjust and unreasonable to impute notice by mère 
construction under such circumstances. Thomson-Houston Electric 
Co. V. Capitol Electric Co. (C. C.) 56 Fed. 849; Frenkel v. Hudson, 
82 Ala. 158, 2 South. 758, 60 Am. Rep. 736. In Allen v. South 
Boston Railroad Co., 150 Mass. 200, 206, 23 N. E. 917, 919, 5 I,. R. A. 
716, 15 Am. St. Rep. 185, the court said : 

"There Is an exception to tbls nile freferring to the gênerai m le abovB 
quotpd] when tbe accent Is ensaged In comiuittina; an independeiit fraudaient 
act ou his own accouiit. and the facts to be inii)uted relate to this frnudnlent 
act. It is sornetlmes said tliat It cannot be pri'sumed that an aèrent will com- 
municate to bis principal acts of fraud which he has conimitted on hla own 
account in transacting the business of his principal, and that tbe doctrine of 
imputed UnoM'Iedfce rests upon a presumption that an agent will ooininuuicate 
to liis principal uliatever he knows coucerning the business he Is eugaged In 
transactlug as agent." 

There hâve been conflicting suggestions as to the true reason for 
the rule in question and the exception to it (Irvine v. Grady, 85 Tex. 
120, 125, 19 S. W. 1028 ; Allen v. South Boston R. R. Co., supra) ; 
but it would not be useful to enter on that inquiry, for, whatever may 
be the true reason for the rule and the exception td it, both are un- 
questionably too well established now to be controverted. Both hâve 
been uniformly held applicable to officers and other agents of corpo- 
rations. Tiffany on Agencv, § 61, p. 266; Barnes v. Trenton Gaslight 
Co., 27 N. J. Eq. 33-37 ; Whelan v. McCreary, 64 Ala. 319, 329. 

The record shows that Leary was a gênerai agent of the insurance 
Company. Under the contract of agency, ail moneys and securities 
received by him for the company were to be held by him as a fiduciary 
trust, and not to be used by him for any purpose whatever. If money 
and securities when collected were not immediately sent to the insur- 
ance company, they were to be at once deposited by him in such bank 
or banks as the company might approve, to the crédit of the company. 
In référence to Leary 's compensation, it was agreed that he was to 
receive a commission upon premiums which were paid in cash to, and 
received by, the company on ail policies of insurance effected through 
his procurement at the rate of 50 per cent, on the first premiums paid 
on such policies as the one in question. Such commissions were to ac- 
crue only as the premiums were paid in cash to the company. Through 
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Leary's agency, W. F. Robinson macie an application for $5,000 of in- 
surance in favor of his son, Roby Robinson. The application repré- 
sentée! that the premium had been paid in advance. It contained this 
provision : 

"I agrée tliat any policy whieh may be issiied under this application stiall 
not be valid until tlie flrst premium is paid to tlie c-omiiany, or its anthorized 
agent, and tlie receiiJt therefor countersigned by tlie agent, aud delivered dur- 
ing my lifetime." 

It seems to hâve been understood between Roby Robinson and Leary 
that the former was to pay the premiums upon the policy applied for by 
W. F. Robinson. The following is the account given by Roby Robinson 
himself as to what occurred between him and Leary at the time of the 
issuance of the binding receipt: 

"On January 3th Leary came into my office in the Equitable Building, and 
wanted to know if I was going to pay for the Insurance, or who was golng 
to pay for it. I told him I was goiug to pay for it, as previously told him, 
and he wanted to know when. X told him I was ready to iiay for it whenever 
he delivered the policy. lie said he wanted to close the matter up that day, 
as he wanted toi get it in some report for the previous year, wliicli was close 
about that time, or a little later on. I told him I did not waiit to pay for the 
policy until I got it. He says, 'If you will pay for it now I will give you a 
binding receipt' * « * with regard to the payment receipted for in this 
binding receipt, I gave him my note at the same time he gave me that re- 
ceipt. The note was written ont then and tliere, and delivered to him when 
. he delivered me the receipt. The paper, dated Atlanta, Ga., January 5th, 
ISOS, signed 'Roby Robinson,' being a note due in ninety days. payab'e'to W. 
M. Leary, or order, for ,$123.9.3, is tlie note. I explained to Jlr. Leary that I 
eould not pay for tlio binding receipt at that time. but if lie wanted to close it 
up I would give him my note, and ho could get the note discounted at the 
.\tlanta National Bank. I suppjose it was discounted that day, becaiise I never 
honrd anything from it. and subsequently be told me it was nll right. The 
writing in the body of the note is in Leary's liandwriting. With relerence to 
the face of the note being $12.3.93, wliile the binding receipt calls for $247.85, 
I will say Mr. Leary told me he had a commission due him in writing instir- 
ance. That, of course, I knew, and he stated furthermorc that if he could 
Write a certain amotmt of Insurance he would get a bonus on his business, and 
that he would give me a discount on the premium. I thcrefore only gave him 
my note for half the amonnt : the other part was Mr. Leary's commission that 
he gave to me, and this is ail I gave bim. I don't remember that he told me 
what his commission was in the matter, but be told me he would give me a 
discount of fifty per cent. Ile led me to helieve that was his commission on 
the transaction. * « * -^'ijl Leary said he had commissions coming to him 
out of his business, and that he vvould give me his commission off, whatever 
you may call it, of 50 per cent., and that's the reasou * * * ^hy the note 
was made for half the amount." 

Roby Robinson thereupon gave his note to Leary for $123.93, 
and received from him the binding receipt, vv'hich recites that $2:t7.8o 
had been paid to him, being the first anntial premium on an application 
for a policy on the life of W. F. Robinson. No moncy was in fact 
paid. It appears, hovvever, from the record that Roby Robinson's note 
for $123.93 was discounted in bank by Leary. The other half of the 
prernium was considered as between the two paid by Leary's giving 
Robinson the benefit of the commission upon the premium to which 
he claimed to be entitled. Leary had told Robinson that he wanted to 
close the matter up that day, as he wanted to get it in a report of his 
work for the previous year. He told him, also, that if he could write 
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a certain amount of insurance he would get a bonus on his business. 
It appears that it was this bonus that encouraged him to give a dis- 
count to the amount of one-half of the premium. The amount of the 
bonus which lie was to receive from the company is not shown by the 
record. Judging by the ordinary rules that influence men, the bonus 
that he was to receive was probably greater than the sum he was 
releasing to Robinson, and it is probable that it required the addition 
of the Robinson policy to his other earnings to entitle him to the 
bonus. This agreement between Roby Robinson and the insurance 
■company 's agent, it seems to us, under the circumstances that sur- 
rounded it, made pending the application of W. F. Robinson, was 
intrinsically of such a character that it is not reasonable to presimie 
that the agent would hâve informed the principal of its nature and pur- 
pose. It may be said that Leary had a right to release the commis- 
sion, because, if Robinson had paid the premium to him in cash, he 
would bave been at liberty to return one-half of it to him. This, how- 
ever, does not conform to Leary's contract of agency. His commission 
of 50 per cent., according to the agreement, was to accrue "only as the 
premiums are paid in cash," and the receipt which he gave Robinson 
provided that, if the application for insurance shoidd be declined by the 
company, "the amount, receipt whereof is herein acknowledged, is to 
be returned to said Roby Robinson." If Leary had received the cash 
from Robinson, it was clearly his duty to hold it as a trust fund for 
the insurance company, to be used in discharging the obligation of the 
receipt in the event the application for insurance was declined. Both 
. he and Roby Robinson must hâve known this, for they both were in- 
formed of the words of the receipt, the one signing it and the other 
receiving it. The receipt was at least prima facie évidence that the 
entire premium had been paid, which was untrue, and, although it 
was subject to explanation by other évidence, it cast the burden of mak- 
îng such proof on the insurance company. With the application only 
submitted to the company, to efïect insurance it required its accept- 
ance and the issuance and delivery of a policy. The binding receipt 
changed this. If it is controlling, it required by its terms only its 
approval and acceptance by the company to eiïect insurance. Wliile 
the company was considering, or, at least, had before it, the applica- 
tion, Leary, its agent, issued the receipt. It is true that he was a 
gênerai agent, and had authority to issue it ; but he had authority to do 
so only upon the payment of the required premium. Conceding that 
the note given by Roby Robinson effected the payment of one-half of 
the premium, we are constrained to hold that the other half was 
not paid by the mère words of Leary giving Roby Robinson his agreed 
commission, which he had not in hand, and which was not due to him and 
had not accrued to him by the terms of the contract of agency. His 
title and right to the commission was dépendent upon the approval and 
acceptance of the application by the company. The company's right 
to the premium did not accrue till it accepted the application. Leary 
was giving what he did not bave or own ; Robinson received nothing. 
But if it be conceded that the transaction was as if the money passed 
from Robinson to Leary, and was by the latter returned to the former, 
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the resuit is not altered, for the controlling fact îs that at the time of this 
transaction, whatever may hâve occurred later, the apphcation had not 
been accepted, and the money, if it had been paid by Roby Robinson, 
.would hâve been held by Leary in trust for the company, to be re- 
turned to Robinson in the event of the rejection of the application. 
There is no view of the case that makes the anticipated commission the 
property of the agent at the time of his attempted gift of it. A trans- 
action like this, in justice and right, shoukl not bind the company, 
unless it is shown that, with full knowledge, it ratified it. We reach 
this conclusion without imputing any wrongful intention to Roby 
Robinson ; nor do we impute intentional fraud to the company 's agent. 

Conceding, but not deciding, that the facts would sustain the jury's 
finding, shown by the gênerai verdict for the plaintiff, that th« con- 
tract embraced in the receipt was "approved and accepted" by the 
Insurance company, we are of opinion that the transaction between 
Roby Robinson and Leary was such that the approval and acceptance, 
if made without knowledge of what occurred between them, would not 
be binding on the company. We find in the record no évidence of 
direct notice to the company. We are of opinion that the circum- 
stances proved are such that Leary's (the agent's) knowledge of the 
facts was not constructive notice to the company (the principal), and 
that the charge of the court, in effect, that it was notice, was erroneous. 

There are other questions in the case, but, as the évidence on the next 
trial may not be the same, we think it unnecessary, and, perhaps, not 
advisable, to décide them or comment on them. 

The judgment of the Circuit Court is reversed, with instructions 
to grant a new trial. 
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SOUTH ATLz\NTIC TOWING CO. v. SWAN et al. 

(Circuit Court of Appeals, Fiftli Circuit. November 3, 1906.) 

No. 1,59G. 

TOWAGE— LOSS OF TOW— LlABILlTY OP TUG FOE GnOTJNDINO DP ToW. 

Conflicting évidence, talîen chiefly in the présence of the trial judge, 
hehl to support his flndings that the sinlting of a bark in tow In the 
Satilla river, Ga., while being towed down to sea laden with lumber, 
was due solely to the fatilt of the tug in allowlng the barl< to ground 
upon a mound of stones to one slde of the channel, whlch had been 
there for many years, and was generally Icnown to navigators of tbe 
river, but was unknown to the master of the tug, and afterward in 
pulllng her off, instead of waiting for her to be floated by the rising 
tide; the resuit being such injury to her bottom that she sank at once. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia. 

For opinion below, see 130 Fed. 36. 

William Garrard and P. W. Meldrim, for appellants. 
Walter G. Charlton, for appellees. 



3C4 148 FEDERAL EEPORTEH. 

Argued before PARDEE and SHEEBY, Circuit Judges, and 
MEEK, District Judge. 

MEEK, District Judge. This cause cornes up on appeal from the 
decree of tlie District Court of tlie United States for tlie Southern 
District of Georgia, sitting in admiralty. The iibel in rem was filed 
by John Svvan and others, owners of the barl<: Justine H. Ingersoll, 
against the steam tug Inca, then lying in the port of Brunswick, Ga. 
The Soutli Atlantic Towing Company, owner of tlie tug, intervened 
as claimant. The trial below resulted in a decree in favor of the 
libelant against the défendant, the claimant, and a surety company 
(the tug having been released to claimant on bond), for the suni 
of $6,700.89. From this decree claimant appeals. 

The Justine H. Ingersoll took on a cargo of 373,000 feet of lumber 
at the Hilton & Dodge Mills, a point up the Satilla river, in the 
State of Georgia, about 18 miles from Saint Andrew's Sound. Her 
destination was New York, via the river and the sound, and she was 
ready to begin her voyage on February 8, 1903. The steam tug Inca 
was engaged to carry her to sea, and for this purpose took her in tow 
at the mills about 1 o'clock p: m. of that day. The bark was 142 
feet long, and, loaded, drew 17 feet 3 inches ait, and 16 feet 6 inches 
forward. The Satilla river is a navigable river at the point where 
the bark was lying, having an ebb and flow tide, with a rise of about 
6 feet, and with sufficient draft to fîoat the bark in safety. The tide 
began to flow in about noon, and the voyage was commenced on a 
young fiood. The hawser, with 350 feet of length, was made fast 
on the bark to her port bow and at the stcrn of the tug to lier star- 
board bitts. While going around a curve or bend in the river, about 
a half mile from the place of starting, the bark. while being drawn by 
the tug, W2S run upon a mound of rock or ballast that had been sunk 
in the river years before. The river at this point was from 375 
to 390 feet wide. The channel was 200 feet wide, with a depth of 
water of from 28 to 30 feet, and, going down, was to the right or star- 
board of the stream. The mound of rock was on the port side of the 
channel, and in the curve or bight of the river. The bark struck 
and stuck between the foot of her mizzenmast and stern. The tug 
made three efforts to pull her ofï the obstruction, and finally succeeded 
on the third. While pulling at her for this purpose, her rudder 
came up, and in coming ofif the obstruction she lost her shoe, and was 
so injured otherwise that she filled, and sunk in 5 or 10 minutes. 
A survey was held upon the bark after siuking, and, as repairs would 
bave cost $10,000, it wâs recommended by the board of surveyors 
that she be sold as she lay, which was done. She was almost a total 
loss, bringing but $725 at the sale. This amount was bid largely for 
lier apparel and fûrniture. 

The faults charged against the master of the Inca were, substan- 
tially, that he failed to exercise ordinary and reasonable care and 
caution and maritime skill — first, in towing the bark on <-he st?ge of 
tide then existing; second, in handling the bark immediately before 
and at the time and place of grounding ; and, third, in bis efforts to 
get the bark ofï the obstruction. The contentions of the claimant 
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were tliat the bark was unseaworthy, and that sKe was not steered in 
the wake of the tug, but permitted to sheer off to port, thus bringing 
herself upon the mound of rock. 

When the master of the bark engaged the services of the steam 
tug to carry her to sea, and the tug assumed the task, the latter was in 
control, and became the dominating mind in the undertaking. White 
V. Steam Tug Lavergne (D. C.) 2 Fed. 788; The Annie WilHams 
(D. C.) 20 Fed. 866; The Express, 3 Chf. 463, Fed. Cas. No. 4209. 
In the relations existing between the steam tug and the tow, duties 
were imposed upon each. The conditions under which the venture 
was to be undertaken were confided to the tug. Her holding out for 
this service implied a knowledge of the conditions of the stream, 
channel, and tide that were to be met, so far as reasonable maritime 
expérience and efBciency as pilot in this river could inform her. It 
was for her to détermine the hour of starting; to fix the relative 
positions of the tug and tow ; to control the length of hawser ; to 
regulate the speed of the vessels according to the exigencies of the 
voyage; to give necessary instruction to the tow for its movements 
and safety. The corrélative duties of following the guidance of the 
tug, to keep as near as possible in her wake, and to conform to her 
directions, were imposed upon the tow. The exercise of reasonable 
care and skill within this sphère were incumbent upon her. The 
Margaret, 94 U. S. 497, 24 L. Ed. 146; The Fannie Tuthill (D. C.) 
12 Fed. 446. 

Entering upon a considération of the faults charged against the 
tug, it appears that the warning testified to hâve been given the master 
of the tug as to the dangerous stage of the tide upon which lie was un- 
dertaking the tow had peculiar référence to shoals in the river that had 
to be passed several miles below the point of grounding. Probabîy, 
had the tide been at full flood at the time of starting, the S'One mound 
would not bave been an obstruction, and the bark could bave passed 
over it in safety. But the channel of the river 200 feet in vvidtli was 
navigable, irrespective of the stage of tlie tide. 

As to the manner of handling the bark immediatelv before and at 
the time and place of grounding, it is shown that the Satil!a is a mud- 
dy, fresh-water stream ; that the master of the tugboat had an ex- 
périence of 15 years as a, pilot, and was accustomed to ply his vocation 
on this river; that he did not know of the stone mound simk in the 
river at this point, although it had been made many years before 
by vessels dumping their ballasts of stone, and was known by othei 
pilots on the river. In one instance the knowledge of its présence 
had been handed down from father to son. Thèse circnnistances, taken 
in connection with the ebb and flow of the tide and tlie conséquent 
changing of depths and currents, with the draft of vessels plyiiig there, 
and with the configuration of the banks of the river, made it incum- 
bent upon bim to be advised of its présence. If the accident resulted 
through his ignorance of this known oljstruction to navigation, the 
owners of the tug wou'd be liable. The Margaret, supra ; The Flo- 
rence (D. C.) 88 Fed. 302; The Robert H. iiiuaett (D. C.) iiU Fed. 
214. 
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As to what transpired immediately before and at the time of the 
grounding, we quote from the opinion of the learned trial judge, who 
manifestly gave attentive considération to the case: 

"It appeared fuom the évidence at the time of the misadventure, she [the 
tug] was going ahead vvith ail her power. Talving the diagram as true, in 
connection with the testimony of Floyd, the master of the tug, we discover 
thèse facts: Tlie river is 375 or 390 feet vî-ide at the point whore the Inger- 
soU grounded. ïhis was on the port side of the vessel, and on the left-hand 
side of the river. The channel was 200 feet wide. According to the testimony 
of Floyd, the obstruction which caused the loss of the vessel was 60 feet to 
the left-hand edge of the channel. The bark was 142 feet long and 40 feet 
wide, and It Is safe to conclude that if ail Floyd said was true, around the 
natnral sweep of the tow at the end of a hawser 800 feet long would bave car- 
ried the tow to the point where she struck. There were peculiar reasons, 
therefore, why the tow should hâve received the most eareful instructions to 
avoid this danger. There was at least 24 feet of water everywhere in that 
neighborhood, except on thèse ballast mounds. Besides, the master of the tug 
must bave known that while she was going around the bend, the strong flood 
tide striking the tow on the starboard bow would bave a tendency to bear 
her off to port and on thèse obstructions. That she was wobbliug, and that 
she was following her own course, Floyd testifles. It does not appear, nor 
is it pretended, that any caution was given by any one aboad the tug. It ap- 
pears, moreover, that she did not strike the obstruction with her stem, an<î as 
she went eut of the way only 60 feet from the edge of the channel and came 
upon the rocks under her mizzenmast, the probahilities are very strong that 
if Floyd's testimony is true, that her sagging or divergence from the channel 
was due to the curve of the river and the force of the tide, and not to any 
fault or niisconduct on the part of the tow. But if the testimony of the 
officers and the availahle members of the crew of the Ingersoll can be aecepted, 
the facts illustrate conduct on her [the tug's] part far more inculpatory. Not 
only does it appear from this évidence that after having been warned, the 
master of the tug started the voyage at a dangerous stage of the tide, but that 
he kept down the left side of the river, and dvagged the bark directly on the 
ballast mounds. When notified by the cries from the tow that the bark was 
agrouud, he slacked the hawser, and she floated. He then started ahead agaln, 
and dragged her further up on the mound, where she stuck. It is then con- 
tended by libelants that, instead of waiting for the rise of the tide, which In 
a little while would certainly bave floated her, notwithstanding the protests of 
the master of the tow, who cried out that he was damaging the tow, Floyd 
trled to 'twist' her ofï by alternately slacking or slowing down, and then go- 
ing ahead at full speed. Ilis own testimony on this sub.iect is exceedingly in- 
jurions to bis side of the case. Ile said : 'I pulled her just as hard as I could 
pull her, right straight down the river. I kept her as near heading down the 
river ail the time as it was possible for me to do with my hoat.' He was 
asked, 'How far starboard did the tide swing the vessel? Auswer. It swung 
the vessel until she headed almost across the river.' ïhis was when her 
bottom was on the rock. He continued: 'When the vessel swung, it carried 
the tug around with her. Pulling ail we could pull, the tide carried the ves- 
sel's bow right around after her, so as to be nearly about across the river. After 
the vessel had swung around as far as she was going, I held up pulling for a few 
minutes. Question. For what purpose did you stop? Answer. I did not 
want the vessel to swing any further. Question. You walted a few minutes? 
Answer. After I found that the vessel had stopped swinging, I slowed the 
boat down a little; gave one bell. I waited for about ten minutes, and then 
I, what we call, "hooked" her up again — that is, rang the jingle bell — and 
that pulled tho vessel's head down the river then about a point and a half 
or maybe two points ; not over two points. I found she was not going any 
further. I slowed the boat down again, and waited about flfteen minutes, and 
then hooked the boat up again, and the vessel jumped right off the obstruc- 
tion, just slid off, and swuug around behind the boat, and you could see the 
vessel settling down in the water. Question. She sunk immediately? An- 
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swer. Tes, sir.' Now, ît does not seem difflcult to discover bad judgment 
from thèse facts. It Is not difficult to account for the injury to the Ingersoll 
which eaused her to sink in flve minutes. It is plain tbat lier bottom under 
tlie mizzenmast was ground into uothingness by the alternate action resulting 
from pulling with full speed and slowing up on the part of the tug. It will be 
observed that the hawser from the tug was attached to the port bow of the Ing- 
ersoll. The Ingersoll was grounded iiear her stern. She was not so fastened, 
however, but that the tide readily swung her up stream. The résistance of her 
full length was offered to the tide wlien tlie tug would slow up pulling. This 
would make her swing with the tide, and when it would go aliead at full 
speed, superadd to the power of the tug the power of a mighty lever to be 
found in the barlc, 142 feet long, which was constituted by the hull of the 
ship. This would impart reverse action. It is probable that thcre are not 
mauy wooden vessels which could bave long withstood this grinding move- 
ment, and when in a few minutes the tide bad arisen sufflciently to float her, 
she immediately sank. It is true that a number of witnesses from Brunswick, 
where the tug is owned, testifled that this was the proper way to get tbe 
tow off, but two or more were stockholders in tbe défendant company, and the 
court does not feel obliged, on account of expert testimony of this sort, to 
disregard what seems to be obvions inference, even from the évidence of Floyd. 
Sinee subséquent soundings also made by Floyd at the équivalent stage of the 
tide found 17 feet of water on this mound, it does not admit of a doubt that 
an exhibition of a half hour's patience would hâve floated the bark o£E without 
■damage. It may hâve been désirable on bis part to make haste in order to 
.^cross the shoals below, but it was mueh better to lose a tide than to lose a ship. 
An attentive considération of the évidence satisfies the court that, notwith- 
standing the irreconcilable conflicts in the évidence, the testimony of the wit- 
nesses for the libelant is entitled to credence. Capt. Christopher Edwards 
appeared and testified orally, and seemed to be telling the truth. The testi- 
mony of the master of the tug seems incredible. He testified that nobody on 
the bark sung out or gave any call to him for help in ail the finie the bark 
was fast. In vievv of the imminent péril of the bark, the fact that she was 
■aground for nearly a half hour, the contradictions by the libelants, and the 
utter improhability of this statement, it is wholly disregarded by the court, 
and throws the gravest doubt on ail the testimony of Floyd." 

The testimony in the trial below on the merits, with the exception of 
that of one witness, was given in the présence of the judge. It was 
in a remarkable degree conflicting on many of the issuable questions 
of fact. The hne of cleavage between the witnesses for Hbelant and 
.claimant is clearly marked by their testimony, which cannot in any view 
',of the transaction be harmonized. The judge sitting at the trial can 
see the witnesses, hear their statements, observe their demeanor, and 
compare their varying degrees of intelligence. In this he has a decided 
advantage over an appellate tribunal in discovering where the truth 
lies, and coming at the real nature of the transaction. Because of this, 
his fîndings of fact are entitled to considération and weight. The 
■Quickstep, 9 Wall. CCS, 19 L. Ed. 7C7. Every reasonable presumption 
in favor of their correctness should be accorded them, and they should 
not be set aside or modified uniess it clearly appears he has fallen into 
error or mistake. Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 
894, 31 L. Ed. 664; Camden v. Stuart, 144 U. S. 104, 13 Sup. Ct. 
.585, 36 L. Ed. 363 ; Southern Pine Company of Georgia v. Savannah 
Trust Company (C. C. A.) 141 Fed. 802. In this case the fmdings of 
fact by the trial judge are, in our opinion, supported by a preponderat- 
ing weight of the évidence. His déductions and inferences therefrom 
are, for the most part, just and fair. We conclude that the tug was 
,at fault in bringing her tow upon the obstruction, and thr\t she was 
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also at fault in the method adopted to bring her tovv dear of the ob- 
struction. She failed to bring to the performance of the duty she 
assumed reasonable skill and care, and to exercise this skill and care 
in each step of her work, as she was bound to do. The Margaret, 
supra; The Quickstep, supra; The Cayuga, IG Wall. 177, 21 L,. Ed. 
354; Hughes on Admiralty, p. 123. 

But one other question requires considération. It is contended by 
claimant that the bark was unseaworthy ; that her inhérent weakness 
and decay caused her destruction. It is well settled that the master 
of a bark oiïering her for towage represents her as sufiSciently staunch 
and strong to withstand the ordinary périls to be encountered on the 
voyage. The Edmund h. Levy, 128 Fed. 684, 63 C. C. A. 235, and 
cases there cited. It is true the Justine H. Ingersoll was an old bark. 
She was built in the year 1876 at a cost of $34,000. She had been 
overhauled and repaired at intervals, the last time prior to her loss be- 
ing in the year 1901. She was then classed as A 1>2, which classifi- 
cation obtains for four years. Vessels of that class are regarded as fit 
for the carriage of ail kinds of cargo on ail voyages. She sailed in the 
latter part of November, 1902, from New York to Porto Rico with 
a cargo of gênerai merchandise, including much refined sugar and 
paper. From thence she sailed to the Brunswick bar, and was towed 
up the Satilla river for her cargo of lumber. There is a sharp con- 
flict in the testimony with relation to the condition of her keel and hull 
at the time of the accident. This évidence, however, was not intro- 
duced at the hearing on the merits, but was brought forward before the 
commissioner, when the case was referred for the taking of testimony 
as to damages. On the hearing before the judge there was no sub- 
stantial contention that the bark was unseaworthy. We are of the 
opinion the testimony adduced before the commissioner was not suf- 
ficient to cause the trial judge to recède from his entertained view that 
the bark was staunch and sound. Besides, we are not prepared to hold 
that the misadventure resulting in the bark's loss was one of the 
ordinary périls to be encountered on the voyage down the Satilla river. 
The tug was not privileged negligently to run the bark on the mound 
of rock because she was old. Pettie v. Boston Towboat Company, 49 
Fed. 466, 1 C. C. A. 314 ; The Jonty Jenks (D. C.) 54 Fed. 1021. The 
amount of damages awarded is not deenied excessive, and will not be 
disturbed. 

The decree of the trial court is affirmed. 
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LAÏTIXG V. OWASSO MFG. CO. 

(Circuit Court of Aii])eals, Eiglitli Circuit. October C, 190G.) 

No. 2,305. 

1. Appeal and Ekeor—Review— IIarmless Erkor. 

The assigning of a wrong reason by a trial judfre for direeting a verdict 
for a détendant after the close of tlie évidence is uot prejudicial to tbe 
plaintiff, nor ground for a revcr.sal of tbe judgnient, if tbe direction of 
the verdict was rigbt upon otber grounds. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§ 3417. ] 

2. Masteb akd Servant — Injurt to Servant — Defeotivb Appliances. 

Tbe deatb of a plaintifT's Intestate, who was an employé in defend- 
aiit's factory, caused by tbe falling of an elevator thereiu, held, uncler the 
évidence, not due to any defeet in tbe elevator or its oi)eratiiig macbinery, 
or to any want of care or proper inspection, wbicb would render défend- 
ant liable therefor, but to tbe tboughtless act of a feliow servant of tbe de- 
ceased, wbicb could not bave been toreseeu and against tbe effect of which 
the safety device was not designed to guard. 

In Error to the Circuit Court of the United States for the East- 
ern District of Arkansas. 

Plaintiff's intestate was injured by tlie fall of an elevator in tbe factory of 
tbe Owasso Manufacturing Company, and as a resuit he sbortly afterwards 
died. The charge in tbe pétition is that tbe eompany negligently permitted 
the safety brakes of the elevator to become so defective that they failed to 
respond, and that It did not exercise rcasonable care in iusiiecting and main- 
taining in proper condition the elevator and its various api)liauces. Tbe de- 
eeased was an employé of the oomprniy, bis position being tîiat of foreman 
upon the second or upper story of the fatftory building. 'J'he building was of 
two stories with a basement beneath. The elevator was usetl for the niove- 
ment of materials and manufactured products and for the asc/ent and doseent 
of tbe employés. It was an ordinary platform elevator, liftcd and biwered by 
two cables extending from a revolving druni beîow, o]icrated by stoam power, 
upwards to two wheels or pulleys, and thence downwards to a transverse beam 
at the top of the elevator. The vreight of the elevator and its contents in as- 
cent or descent was upon thèse cables. Immediately under and about flve inches 
below tbe transverse beam was a steel spring extending horizontally with the 
beam ahnost across the widtb of tbe elevator. Tlie strain \ipon the cables 
upon whieh the elevator bung was likewise communicated to tbe spring. Each 
end of the spring was pivoted to and near the middle of a métal lie dog, the 
upper end of wbicb was also pivoted to tlie beam, and tbe lower end of which 
was sharpened so as to pierce, in oase of eniergency. two perpendicular timbers 
extending the entire length of the elevator shaft and along opposite sides 
thereof. Thèse timbers, or guides as tliey were called, and slioes fixed upon 
the movable elevator. kept the elevator steady in its course. Wlien the strain 
caused by tbe weight of the elevator and its contents was unon the cabes, and 
therefore also upon the s])ring, the latter was bent upward toward the lower 
part of tbe transversc! beam, and conseqxiently tbe dogs at either end of the 
spring were witbdrawn from contact with tbe perpendicular guides. The 
purpose of this eontrivance was that, if there should be an unexpected break- 
ing of tbe cable, a release of the strain thereon, and also a résultant release 
of the tension upon the spring. the dogs would be tlirown out at the sides, 
would pierce the perpendicular guides and so prevent tbe précipitation of the 
ele^'ator to the botton. There were also two oiierating cables which controlled 
the movement of the drura upon which the elevator cables were wound and un- 
wound. A pull upon one of thèse operating cables shifted a belt at the machin- 
ery below and caused the elevator to ascend. A similar manipulation of the 
otber operating cable caused it to descend. The elevator was easily and cus- 
tomaril.y operated by those who were upon it. 
148 F.— 24 
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TTpon tlie occasion in question, two employés were taking an. eiupty truck up 
to tlie second floor of tbe factory. "When tliey placed it upon tbe elevator 
at the floor below one end of It was pushed beyond tbe elevator platform, and 
when tbey reaeberl tbe second story tbe projecting end of tbe truck encountered 
the floor of tbat story, and the truck was tipped up and became tigbtly wedged 
between the elevator platform and the floor. One of the employés qulcTcly 
got ofC oC the elevator, went around to the slde thereof, and pulled tbe operat- 
ing cable for a descent of tbe elevator. Tbe deeeased went to the assistance 
of the otber employé, wrenehed tbe tilted" truck from Its wedge-like position, 
and, tbe safety dogs not engaging the perpendicular guides, the elevator witb 
the men upon it instantaneously fell to the bottom of the shaft, causlng the 
death complained of. At the conclusion of the évidence tbe trial court, mo- 
mentarily overlooking the primary duty of tbe company to exercise reasonable 
care to furnish its employés with reasonably safe appliances and to maintain 
them in like condition, directed tbe juiy to return a verdict for the défendant 
upon the ground that the employé wbose duty it was to inspect the elevator 
was a fellow servant of the deeeased. But, after tlie verdict was returned and 
the jury discharged, the court announced that it rested its action upon tbe 
absence of évidence of négligence warranting a recovery. 

H. F. Auten and J. H. Carmichael, for plaintiff in error. 
Ashley Cockrill and J. M. Moore, for défendant in error. 
Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

The case was fairly tried. Full opportunity was given the plaintiff 
to prove his cause of action, if he had one. No obstacle, whether in 
the réception or rejection of évidence or otherwise, that impeded 
or prevented him from doing so, was erroneously interposed during 
the trial. Therefore, if at the conclusion of ail of the évidence the 
absence of a cause of action was so clearly manifest that it was the 
duty of the trial court to direct a verdict for the défendant, it is not 
material that in the discharge of that duty a wrong reason was at 
first assigned. No possible préjudice to the plaintiff could hâve re- 
sulted from the sélection of the wrong ground for the action of the 
court. He could not hâve been misled to his détriment. He was 
through with his proofs, and if they were insufficient the defect was 
past cure. In such a case, so circumstanced, if the destination was 
right it matters not what road was taken to reach it. If, as the court 
held after a verdict had been directed and returned upon an untenable 
theory, there was no substantial évidence warranting a recovery by 
the plaintiff, the verdict should not be disturbed. 

We are of the opinion that the plaintiff made no case. The mère 
fact that the elevator fell upon the occasion in question does not give 
rise to a presumption or inference of négligence, since the deeeased 
was an employé of défendant, and in such cases the doctrine res 
ipsa loquitur does not apply. Railway Co. v. O'Brien, 67 C. C. A. 
421, 132 Fed. 593. The évidence conclusively showed that the ele- 
vator was of an approved pattern, in gênerai use, made by a respon- 
sible concern, and had given very satisfactory service for some years. 
It also appeared that it had frequently been examined, and that a 
commendable degree of care had been exercised in inspection and 
supplying new parts as conditions required. About six months before 
the accident, the elevator was overhauled, and new guides upon which 
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it moved in ascent and descent were inserted. The plaintiff's conten- 
tion that the spring was too weak to operate the safety dogs is with- 
out support, save in the testimony of one Bull, who swore that while 
he was employed in the factory the dogs failed to work and the ele- 
vator fell to the bottom several times. This testimony is at variance 
with that of ail of the other witnesses ; but, giving it ail of the effect 
that can properly be claimed for it, it should be said that the oc- 
currences related by Bull happened two or three years before the 
accident in question and before the elevator was overhauled. Un- 
disputed évidence showed that, several times after Bull left the serv- 
ice of défendant, the last being but a few days before the accident 
that befell the deceased, the elevator suddenly started to fall, and 
the safety device operated efïectually and checked the descent. 

There is no doubt that, when the deceased got upon the elevator 
platform where it was wedged at the second floor, another employé 
pulled the operating cable for a descent and caused the drum below 
to so revolve that the lifting cables, upon which the elevator hung, 
unwound ; and, when the end of the truck was wrenched by deceased 
from between the elevator platform and the second floor of the build- 
ing, and the elevator thus released began to fall, the hanging weight 
of the unwound cables, together with the friction of their passage 
over the wheels or pulleys above the elevator, prevented the spring 
from straightening out and sending the points of the dogs into the 
guide timbers. This was an unusual and exceptional condition caused 
by the ill-considered, thoughtless act of a fellow servant, and against 
which the safety device was not designed to guard. Négligence of 
the défendant cannot be predicated upon it. 

It is also claimed that the elevator guides were placed too far from 
the points of the dogs to permit of opération, even when there was no 
tension upon the spring. This claim is the resuit of a misapprehension 
of the testimony of a witness who described the structure after it had 
been overhauled. He said that the play between the guiding shoes 
of the elevator and the upright guides upon which they moved was a 
half inch on each side, not an inch and a half, as contended. The 
foregoing conclusions dispose of the case. 

The judgment is afifirmed. 



BEr^L TELEPHONE 00. v. DETHARDING. 

(Circuit Court of Appeals, Seventh Circuit. October 2, 390G.) 

No. 1,246. 

1. Weit of Ereoe— Revibw— Refusal to Géant New TniAi,. 

Under tlie practice of the fédéral courts, errer cannot be assigned on 
the refusai to grant a new trial. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 2, Appeal and Error, 
i 741.] 

2. Masteb and Servant— Injuet of Sekvantv- Assumed Risk. 

PlaintiflC's intestate was employed by défendant téléphone company as 
a "trouble flnder," and was sent by his superior, in the line of his duty, 
to ascertain the cause of the failure of a téléphone to work properly, 
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which was unliiiown. In climbins a cable pôle his hand came in contact 
with a guy wire, l'rom whicli he received an electrlc sliock, which caused 
him to fall, and be was kllled. Froni tlie effects of a storm on tbe pré- 
viens niglit, or li-om sonie other cause not showu, tbe telepbone wires 
leading from tbe poie Imd sngged across electric ligbt wires, and bad 
become lieavily cliarged witli electricity, and aiso clutrged tbe guy wii'e. 
HeM, tljnt tlie risk trom such danger was one knowu to and assunied by 
plaintiff's intestate as one noeossarily incidental to bis employment, and 
that tUcre could be no reeovery from défendant for bis deatb. 

[Ed. Xote. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 550.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Illinois. 

On May 26, 1904, tbe "wire cbiof" of plaintiff in error received word at bis 
oltice in East St. Louis tliat certain of tbe telepbones served by tbe company's 
drop lines leading to the Metropolitan Building, situate at tbe nortbwest cor- 
ner of Fiftb Street and Missouri avenue, in tliat city, were out of order. 
Intestate of défendant in error, wbo was at tbe time in tbe service of tbe 
plaintiff in error as a so-called "trouble man," was sent by tbe wire cbief to 
wbat was known as tbe "cable pôle," located in the vicinity of the service 
complained of, to open tlie Une, and discover wlietber the trouble lay between 
the cable pôle and tbe oltice, or between the cable pôle and tbe disabled télé- 
phone. He iiroceeded to tbe cable pôle, and began to climb it As he laid 
hold of a guy wire alflxed to tbe cable pôle at tbe distance of about 10 feet 
from tbe ground, be was seen to shudder and fall to tbe sidewalk, striking 
upon and fracturing bis skull, from the effects of whicb be died shortly after. 
To recover tbe statutor,y amount for wrongfully causing bis deatb, tbis suit 
was brought. The accident resulted from tbe sagging of tbe drop lines (wbicb 
were originally constructed so as to run over and across certain electric ligbt 
Unes carrying a current of high voltage) down upon tbe latter in such a man- 
ner as to charge tbe drop lines, and througb ttiem, by means of certain so- 
called "bridie lines" upon the cable pôle, tbe said guy wire witb a high de- 
gree of voltage. It does not appear that either of tbe parties knew of tbe 
condition existing in the said guy wire at the time. From tbe évidence it 
appears that the cable pôle is wrapped witli wire, commencing about 18 
inches from tbe ground, and extending upward to about feet. Fastened 
around the pôle, and in contact with tbis wrapping of wire, was a peannt 
stand, so arrangea as to form a circuit médium from tbe wire to tlie ground. 
A man standing upon the wire and grasping tbe guy wire formed a complète 
circuit. 

The first déclaration of défendant in error contained two counts. Tbe first 
chargcd that it was the duty of plaintiff in error to so equip and maintain 
its pôles and wires and guy wire that it would be reasonably safe to work 
about them, aud that, wliile uslng due care, décèdent of défendant In error 
was ascending one of tbe pôles, and came in contact with the guy wire. Tbe 
second charges that wbile acting under tbe express orders aud direction, with 
ail due care, he was ascending one of its pôles, and bis band came in contact 
with tbe guy wire. 

To thèse counts plaintilï in error flled a demurrer, whicb was confessed, and 
an ameuded déclaration substituted. Tbis contains one count, wbicb charges 
plaintiff in error witb négligence in constructing and niaintaining its said 
wires over and across tbe said electric liglit wires, in such a manner as to per- 
mit the!r contact witb said ligbt wires, and tbereby to become charged witli 
a current of high voltage and communicate it to said guy wire, vvhereby, wbile 
acting under instructions, the intestate of défendant in error. was killad. To 
tliis déclaration iilaintiff in error flled a plea of not guilty, and aiso, by leave 
of court, a plea of the statuteof limitations, alleging that tbe amended décla- 
ration set out a new cause of action, and that" the statutory period for bring- 
ing suit bad elapsed. To this latter plea défendant In error fiîed a gênerai 
replication, wbicb was demurred to, and tlie demurrer overruled. The cause 
then went to hearing upon tbe plea of not guilty, and a verdict for $5,000 
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n-as given, iipon which judgment was entered. At the close of the évidence 
for défendant in error, plaintiff in error moved tlie court to instruct for it, 
wlii<:li \v;is denied. The same motion was deuicd at tlic conclusion of ail tlit- 
évidence. Auiong otlier matters. the court instrueted the jury tliat "the ijlain- 
tifC has charged in liis amended déclaration, iu (■ffoct, that the defciKlant 
failed to use ordinary care in the érection and maintenance of its teicphoue 
pôle and drop wires eutering the Metropolitan Building, in conséquence of 
which such drop wires came iu contact vvith an electric wire, and thereby 
beeame charge<l, and conducted such charge of electricity to the guy wire lu 
question, whereby the deceased was shocked and killed"; and in anothcr part 
of the instructions told the jury: "And if you further believe from the évi- 
dence that the said crossed wires was iiot one of the ordinary hazards as- 
sumed by hte deceased in his employment, * * « then the jury will find 
the issues iu favor of the plaintiff" ; both of which instructions were ex- 
cepted to by plaintiff in error. 

The errors assigned, so far as matenal hère, are: First. The overruling of 
the demurrer to the replication to the plea of statute of limitations. Second, 
third, and fourth. The refusai of the court to take the case from the jury. 
Fifth and sixth. ïbe aforesaid clauses from the court's instructions. Sev- 
enth. The refusai of the court to grant a new trial. .'^, 

Amos C. Miller, for plaintiff in error. 
B. H. Canby, for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

After stating the foregoing facts, KOHLSAAT, Circuit Judge, de- 
livered the opinion of the court: 

Under the practice of the fédéral court, no error can be assigned up- 
on the refusai of the court to grant a new trial. Addinsrton v. United 
States, 165 U. S. 184, 17 Sup, Ct. 288, 41 L. Ed. 679 ; Blitz v. United 
States, 153 U. S. 308, 313, 14 Sup. Ct. 934, 38 L. Ed. 725 ; Waterhouse 
V. Rock Island Alaska Min. Co., 97 Fed. 466,. 477, 38 C. C. A. 281. 

The sole ground of action set up is that the téléphone company was 
négligent in the construction and maintenance of its wires over and 
across the electric light wires, whereby the guy vi'ire beeame charged 
with a dangerous current, causing the death complained of. Unless 
the fact that the wire sagged down upon the electric light wires es- 
tablishes négligence in construction and maintenance thereof, there is 
nothing in the record sustaining the charge of négligence. On the 
other hand, it appears that there was a storm of considérable violence 
on the evening preceding the discovery of defects in the téléphone serv- 
ice. The fkct that the failure in the telenhone service foll^wed this 
atmospheric disturbance fairly justifies the inference that the wires 
were properly maintained up to that evening. It is shown that they 
had been in position for a number of weeks without complaint being 
made. 

It is the theory of défendant in error that the wires had been gradu- 
ally sagging, for want of proper construction, for a considérable time, 
and on this night came down upcn the electric light wires. This is mère 
conjecture. The record discloses no évidence upon which the jury 
could base such a finding. Moreover, décèdent of défendant in error 
was charged as one skilled in the business with the duty of ascertain- 
ing the cause of the interruption of téléphone service. He was seek- 
ing the very trouble which killed him. He knew there was something 
wrong, and that the business was very dangerous. He knew he could 
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protect hîmself by the use of rubber gloves, and tbat sucfi précaution 
was usual. There were no représentations made to him that anything 
about the premises was safe. The crossed wires were not easily dis- 
cernible. Nobody knew what was the matter. Nor is any lack of 
diligence on the part of défendant below shown. The danger came 
clearly within those assumed by him when he entered upon the occupa- 
tion of "trouble finder" for plaintiff in error. Such being the case, 
no recovery can be had (Tuttle v. Détroit G. H. & M. Ry. Co., 133 
U. S. 189, 7 Sup. Ct. 1166, 30 L. Ed. 1114; Northern Pacific R. R. Co. 
V. Herbert, 116 U. S. 655, 6 Sup. Ct. 590, 29 L. Ed. 755 ; District of 
Columbia v. McEUigott, 117 U. S. 621, 6 Sup. Ct. 884, 29 L. Ed. 946), 
and the motion to take the case from the jury should hâve been grant- 
ed. The amended narr. does not in our judgment présent such a de- 
parture from the cause of action assigned in the original déclaration 
as to make it a new cause of action. In view of the foregoing, it be- 
comes unnecessary to pass upon the other errors assigned by plaintiff 
in error. The judgment is reversed, and the cause remanded for a 
new trial. 



EVERETT T. MANSPIELD. In re PEASLET. Ex parte EVERETT. 

(Circuit Court of Appeals, First Circuit October 31, 1906.) 

No. 642. 

VBWDOB and PtTBOHASEB— BbEAOH OF CoNTBACT BT VENDOB— LiKN Oï PUB- 
CHASER POB iHTEBBST. 

Where a vendor has falled to make title as requlred by bîs contract for 
a sale of land, the purehaser Is In equity entltled to recwer interest on any 
sdrances made on the purchase money, whether with a stakeliolder or 
pald to the vendor. and Is aiso entltled to a lien on the land for the amount 
of such deposits and the interest ; and thèse rules apply in bankruptcy pro- 
ceedings. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 48, Vendor and 
Purehaser, f 885.] 

For opinion below, see 137 Fed, 190. 

John Everett, for appellant. 

Jesse M. Barton (Alfred L. Mansfield, on brief), for appellee. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. In this case Everett, the appellant, made 
a bargain for the purchase of real estate from Peasley, the bankrupt, 
whose trustée in bankruptcy is Mansfield, the appellee. It is well to 
put the case in that form, although the contract for the purchase of the 
property was made by one Bradshaw, and assigned by him to Everett. 
The terms of the purchase were $200 down, $1,000 in the course of a 
few days, and the balance, namely, $3,400, "upon the deliver'y to said 
Bradshaw by said Peasley of a deed conveying a good title to the said 
Bradshaw of the real estate in question." It was stipulated that 
Peasley was to hâve 30 days in which to furnish the deed. The pay- 
ments of $200 and $1,000 were duly made to Peasley. The $3,400, 
according to the contract, was deposited in the hands of a stakeholder. 
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Peasley did not make a gfood title within the 30 days, and the case states 
that a satisîactory deed was never furnished by him. Some litigfa- 
tion grew out of the transaction, and pending that litigation Peasley 
went into bankruptcy. Thereupon the litigation was dismissed, and 
Everett, as the assignée of Bradshaw, claimed repayment of the 
$3,400, which was ordered, and also a lien on the real estate or its 
proceeds for the repayment of the two sums, $200 and $1,000, which 
lien was established by the court in bankruptcy, and that money has 
been received. The court also allowed a lien for the interest on the 
two items of $200 and $1,000; but, Everett having petitioned for 
interest on the $3,400 and a lien therefor, the pétition was denied, and 
Everett appealed to us. The only possible suggestion for a distinction 
between interest on the $1,300 and on the $3,400 is that the former was 
paid to the bankrupt as purchase money, while the $3,400 was de- 
posited with a stakeholder. Of course, the agreed period during which 
a deposit may lie idle may, perhaps, be regarded as days of grâce, and 
therefore exceptional, provided the deposit is returned before it 
expires. 

By Lord Cairn's Act certain questions touching this topic were 
settled by statute in England, but none of the authorities which we cite 
are colored by that fact. The case relates only to liquidated amounts ; 
that is, the amounts paid on the purchase money or deposited with the 
stakeholder. It has no relation to unliquidated damages, such as the 
différence between the value of property bargained for and the bargain- 
ed price, which unliquidated damages, although the same may be al- 
lowed on a bill to cancel a contract for the default of the vendor, may 
not be protected by a lien. Cornwall v. Henson (1900) 2 Ch. 298, 
305. The text-writers and cases speak of a deposit. Williams on 
Vendor & Purchaser (1906) 22, says that in London the deposit is 
usually put into the hands of the auctioneer, but at country sales into the 
hands of the vendor's soliciter, adding that, when the deposit is paid 
to an auctioneer, he receives it as a stakeholder. Strictly speaking, a 
deposit is not a payment to the vendor, and therefore is a fund put 
into the hands of the auctioneer or some other stakeholder, as in the 
présent case. Nevertheless, in the English authorities the word "de- 
posit" covers advanced payments to the vendor. It must also be borne 
in mind that, under some circumstances, the purchaser pays interest 
on the balance of the purchase money ; and the greater portion of the 
discussion about interest in the English authorities is with référence 
to that fact. It is necessary that their discussion of the two classes of 
interest should not be confused. 

The gênerai rule applicable to this case as stated in Fry on Spécifie 
Performance (4th Eng. Ed. 1903) 621, 622, as follows: 

"This lien in the case of a purchaser extends to ail Installments of the 
purchase money, interest thereon at 4 per cent, per anuuni, sums paid under 
the contract as interest on the unpaid purchase-money, interest thereon, and 
the costs of an unsuecessful action by the vendor against the purchaser." 

The gênerai rule is also stated in Dart's Vendors & Purchasers (7th 
Eng. Ed. ]905), as follows: 

In case of default on the part of the vendor, "the purchaser, if he hâve paid 
al] or any part of the purchase money, will hâve a lieu for it, with interest, 
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on the land and title deeds, eren though be may hâve taken an Independent 
security, and also hâve hls costs of suit." 

The rule in regard to the lien in question is also declared in gênerai 
terms by Sugden on Vendors (Perkins' 8th Am. Ed.) 671. 

The right to the lien was first clearly stated in 1855 in Wythes v. 
Lee, 3 Drewry, 396, by Vice Chancelier Kindersley, although the prin- 
ciples which establish it, as said there and subsequently elsewhere, are 
old in the equity law. They were fully stated in 1864 in Rose v. 
Watson, 10 H. L. C. 672, 678, G82, 684. They are based on the 
well-known fundamental rule that in equity what is agreed to be donc 
is regarded as donc ; so that, froni the time that a contract is made for 
(he purchase of real estate, the vendor is often held as, in a certain 
sensé, a trustée for the purchaser, and the purchaser is regarded, in a 
certain sensé, as the real owner of the land, so that each, on the 
ordinary équitable rules, has a lien for his protection. The whole 
practice in equity with référence to such contracts is clearly on the basis 
that the parties are under mutual équitable obligations to each other, so 
that either one party or the other should receive interest on his money 
as against the rents and profits, which are also, under certain circum- 
stances, to be accounted for. 

Wherever the question of interest on a deposit is raised in thèse 
authorities, interest is said to be allowed, and a lien given for it. No- 
where in any text-book or case that we bave found is any distinction 
made between strictly a deposit in the hands of the auctioneer, or other 
stakeholder, and a deposit made in the form of an advance payment to 
the vendor. On the other hand, the extent to which équitable rules 
apply to this matter of interest appears from some cases and authorities 
in which a question of lien did not arise. For example, in Lord Anson 
V. Hodges, 5 Sim. 287, 228, decided by Vice Chancellor Shadwell in 
1833, it was said that the vendor had failed to make good his repré- 
sentations as to the property, "and therefore justice would net be done 
to the défendant" — that is, the purchaser — "unless he was allowed inter- 
est on his deposit." The rule stated hère, it will be seen, is the mère 
rule of justice. In Sugden on A'^endors (édition already cited) 640, 
referring to an action at law, it is said that where the purchaser re- 
covers a deposit only from the auctioneer, in this case the stakeholder, 
he may in an action against the seller recover interest on it. Further, 
Sugden, at the same page (640), says: "If a vendor canmt make a 
good title, and the purchaser's money has been lying ready, without in- 
terest being made by it, the vendor must pay interest to the purchaser" ; 
and this rule is reiterated in Dart (édition we bave already cited), at 
page 990. Thèse last citations, of course, relate to actions at law for 
damages, but they illustrate the broad principle on which the rules 
rest. 

Thèse authorities show that the rules as to allowances of interest 
are of the broadest character, and go to the full extent of making the 
purchaser entirely good in case of default on the part of the vendor, 
as the vendor is made good in the case of default on the part of the 
purchaser. One receives the land with ail the rents and profits, and 
the other his money with ail interest thereon ; and, so long as the 
question relates to liquidated payments of purchase money and deposits, 
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it is impossible to perceive any substantial principle which should faîl 
to give a lien wherever one party or the other is entitled to his interest. 
To sum up, ail the authorities use language broad enough to cover a 
deposit, whether it is paid into the hands of a stakeholder or to the 
vendor, and none of them make any distinction on that account; and 
there is no distinction in principle that we can see. Therefore, in this 
case, the purchaser had not only a claim against the bankrupt for 
interest on the deposit, but also a lien on the land therefor. 

The decree of the District Court is reversed; the case is remanded 
to that court, with directions to enter a decree allowing interest on the 
deposit and a lien on the land, or the proceeds thereof, to secure the 
payment of the same, in accordance with our opinion passed down this 
day; and the appellant recovers his costs of appeal. 



PITTSBtlRGH PLATE GLASS CO. v. EDWARDS. 

(Circuit Court of Appeals, Eiglitli Circuit. October 6, 1900.) 

No. 2,332. 

BANKKXJPTCY— VOIDABLE PREFERENCE. 

A chattel mortgage given by a debtor, covering ail of his Personal prop- 
erty, nine days before his bankruptcy, and when hopelessly insolvent, to 
secure a comparatively small debt, held voidaiile, as a préférence under 
Bankr. Act ,Tulv 1, 1808, 30 Stat. 5(S2, c. 541. § 60b [U. S. Comp. St. 1901, p. 
34451, as amended by Act Feb. 5, 1903, 32 Stat. 799, c. 487. « 13 [U. S. 
Conip. St. Supp. 1905, p. 6891, on évidence tliat the créditer had practically 
ceased selling the bankrupt goods some time before and had been re- 
peatedly pressing for payment of his account through his agents and the 
attorney who took the mortgage, and that checks previously given him by 
the bankrupt had been dishonored ; such facts, wliich were known to the 
attorney, and his avoidance of obvious and reliable sources of information 
of the bankrupt's condition, being sufflcient to charge him with notice of 
the insolvency and to give him reasonable cause to believe tliat a préf- 
érence was intended. 

Appeal from the District Court of the United States for the South- 
ern District of lowa. 

L. G. Susemihl (T. A. Murphy, on the brief), for appellant. 
W. E. Blake (Harold J. Wilson, on the brief), for appellee. 

Befjre SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. The question in this case is whether a 
chattel mortgage taken by the appellant upon the property of the 
bankrupt constitutes a voidable préférence under section GÔh of the 
bankruptcy act (Act. Tuly 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. 
St. 1901, p. 3445]), as amended by Act Feb. 5, 1903, c. 487, § 13. 
32 Stat. 799 [U. S. Comp. St. Supp. 1905, p. 689]. Since it appears 
without dispute that the mortgage was secured within four months 
before the filing of the pétition and the maker was insolvent at the time, 
the question may be more narrowly stated: Had the appellant or 
its attorney who attended to the matter reasonable cause to believe 
that a préférence was intended by the bankrupt? The référée an- 
swered in the affirmative, and he was sustained by the District Court. 
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We are of the opinion that they were right. For several months 
prior to the taking of the mortgage the appellant had almost wholly 
ceased its sales to the bankrupt, and was insistentlv pressing for a 
full satisfaction of its account. Two agents of appellant had re- 
cently visited the bankrupt to secure payment. An attorney then went 
to the city where the bankrupt did business with instructions not 
to do anything if the agent who last preceded him had secured a 
substantial payment on the demand. The agent had secured such a pay- 
ment and also a check for the balance. The attorney learned of the pay- 
ment and returned home. The check was subsequently dishonored. 
One previously given had also been dishonored. The attorney went 
again and secured another check, dated ahead, for the balance then due, 
and also a note for the same amount secured by a chattel mortgage 
uopn ail of the bankrupt's tangible personal property, consisting of 
machinery, materials, and manufactured stock, worth many times the 
amount of the debt. This was nine days before the adjudication in 
bankruptcy. By agreement the mortgage was not to be placed on 
record if the bankrupt should send a draf t for the amount of the debt 
by the time the date of the check came by. This check, the third 
one, was also dishonored and the mortgage was recorded the day 
before the adjudication. The bankrupt was hopelessly insolvent. 
That he intended a préférence is inferred as a necessary conséquence 
of his act iîi giving the mortgage while in such financial condition, 
and an examination of the record impresses us with the belief that the 
appellant's attorney was so well satisfied of the bankrupt's insolvency 
and its effect upon the mortgage he was about to take that he purpose- 
ly traveled as close to the edge of actual knowledge as he could with- 
out obtaining it. He testified to efforts to ascertain the bankrupt's 
financial condition, whether he owed certain parties, and that he re- 
lied on the information obtained, but he ignored other sources of in- 
formation which were at hand and were so obvions and so much 
more accurate and reliable that in view of the undisputed facts of the 
case intentional avoidance is suggested. The finding that the rep- 
résentative of appellant had reasonable grounds for believing that a 
préférence was being intentionally given is sustained. 
The order is affirmed. 
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BOWBRS V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. October 6, 1906.) 

No. 2,337. 

PosT OrFicE— Stealing Lettek fbom Post Office— Indictment. 

Tlae provision of Rev. St. § 5469 lU. S. Comp. St. 1901, p. 3C92], which 
makes it a criminal offense to steai from a post oflice any letter, is de- 
signed to préserve the sanctity of tlie mails, and not nierely to punisl: the 
tlieft of another's property, and an indictment tliereuuder is not governed 
by the rules applicable to one for larceny, but is sufficient if it charges that 
the défendant unlawfully stole from a designated post otHce a letter, de- 
scritied sufîiciently for its identification, and it is unnecessary to aver that 
it eontained anything of value, or vi-hose pi'operty it was, or that it was in 
the post office for transmission through the mails. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Post Office, §§ 
75-77.] 

In Error to the District Court of the United States for the Western 
District of Arkansas. 

Writ of error to review a judgment upon conviction of a postal 
offense under section 5469, Rev. St. [U. S. Comp. St. 1901, p. 36921. 

Robert J. White and Charles E. Warner, for plaintiff in error. 
James K. Barnes, U. S. Atty., for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. The only question presented is whether the 
indictment charges an offense against the laws of the United States. 
The charge is : 

"That the said Charles D. lîowers, on the fourteenth day of November, tn 
the year 1903, in the said division of a said district, and within the jurisdic- 
tion of said court, did unlawfully and feloniously, steal and take a certain 
letter, directed to Sears, Roebuck & Co. at Chicago, 111., from the post 
office of the said United States at Paris, Arks., which said letter then and 
there eontained an article of value, to wit, a United States postal money or- 
der of the value of thirty-one dollars and fortj' cents, contrary," etc. 

Section 5469, Rev. St. [U. S. Comp. St. 1901, p. 36931, under which 
the indictment was found, is somewhat complicated and involved, but 
the following may fairly be extracted from it as defining a distinct and 
complète offense: 

".iny person who shall steal the mail or steal or take from or out of any 
mail or post oïRce, branch post office or other authorlzed depository for mail 
matter, any letter or packet * • * shall, although not employed in the postal 
service, be punishable by imprisonment at hard labor for not less than one 
year and not more than five years." 

Counsel seek to hâve the indictment measured by the strict rules 
that obtain in some jurisdictions in cases of larceny, and contend 
that it is insufficient because it does not charge that the letter was the 
property of some one other than the accused, and that, while the value 
of the inclosed postal money order is given, there is no statement of the 
amount for which it was drawn, of the person who procured it, or of the 
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person to whom ît was payable. It is also said tîiat tîie description of 
the letter is not sufficient, and that there is no charge that it was in the 
post office for transmission through the mails. 

This is not the ordinary case of larceny, and ît is not g-overned by 
the same rules. The statute creating and defining the offense of which 
Bowers was charged and convicted was designed to préserve the sancti- 
ty of the mails, not merely to punish the theft of another's property. 
United States v. Falkenhainer (C. C.) 21 Fed. 624; United States 
V. Trosper (D. C.) 127 Fed. 476. It will be observed that the indict- 
ment follows the language of the statute quite closely. It is made an 
offense "to steal froin the post office any letter." The indictment 
charges that Bowers unlawfully and feloniously stole from a desig- 
nated post office a letter of a specified description. This is sufficient, 
without further averment that the letter was in the post office for trans- 
mission through the mails. The letter was not addressed to Bowers, 
and it was not necessary to aver expressly that it belonged to some one 
else. The value of the letter and its contents is wholly imimaterial. 
Indeed, it matters not under the clause of the section quoted if tlie 
letter contained nothing whatever of value. The averment in the in- 
dictment that it contained a postal mOney order worth a certain svnn 
of money shonld be taken not as of a substantivc élément of the statu- 
tory offense, but as descriptive of the letter, and this, in connection with 
the address of the letter and the place where it was charged to hâve 
been stolen, was sufficient to apprise the accused of what he had to 
encounter at the trial, to enable him to prépare his défense and also 
reasonably sufficient for his protection in case of another prosecution 
for the same offense, though as to the latter oral évidence would be ad- 
missible if necessary for the purpose of further identification. 

The judgment is affirmed. 



LTHRART BUnEATT t. FRED MA CET CO.. TJmltpd* 

(Circuit Court of Appeals, First Circuit October a, lOOG.) 

No. 614. 

Patents— Va T.TDTTT and Twfrtngement— Cakd REcoung. 

'llie Williams patent, No. 023,8.", for iniproveiuenta In enrd rpcnrdg, Is 
voi(J for lack of Invention, in view of tlie prior art, as are also cljiiins 3 and 
4 of patent No. (>24.~>'.)7 to the same inventer ; but claims 1 and 2 of tUe 
latter patent, wliicli cover a group of laterally réversible twin tub cards, 
disclose patentable novelty and invention. Also held infrlnged. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 134 Fed. 8SG. 

Odin Roberts (Roberts & Mitchell on the brief), for appellant. 
Fred L. Chappell, for appellee. 

Before PUTNAM and LOWFJX, Circuit Judges, and EROWN, 
District Judge. 

•Renearlng denlcd January 3, 1907. 
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BROWN, District Judge. Tlie two patents to Stephen T. Wil- 
liams, for improvements in card records, No. 623,857, dated April 25, 
1899, and No. 624,597, dated May 9, 1899, relate particularly to the 
reversai of index record cards. 

In the prior patent to J. M. Gunn, No. 583,227, dated May 25, 1897, 
are shown groups of cards serially indexed by index tabs projecting 
above the upper edges of the cards. Viewing the group of cards from 
the front, the first index tab is at the extrême left, the index tab of the 
second card is at the right of the tab on the first card, the index 
tab on the third card at the right of the index tab on the second card, 
and so on throughout the séries. Were it desired to use the back of 
one of the Gunn cards, and to reverse it back for front, such card, 
when reversed and placed in the group, if turned bottom up, would 
display no index tab, and if turned sidevvays would show the index 
tab out of its proper position in the séries, and turned with its back 
to the observer. 

Williams, in patent No. 623,857, makes provision for reversing the 
card by turning it bottom side up. He provides an additional tab, 
or a "twin tab," as it is called, on the bottom edge, this tab being mark- 
ed on the opposite side with an index number. The card being turned 
upside down, the top tab disappears entirely from sight, and its place 
is taken by the bottom tab. The séries of tabs is thus preserved. In 
order to indicate the fact that the card has been reversed, Williams 
provides for a color distinction between the bottom and top tabs. 
lyooking at the entire séries, it is possible to tell at once which of the 
cards hâve been reversed, and the fact of a reversai may be utilized 
to convey information as to the length of the record, etc. 

In patent No. 624,597, provision is made for reversai side for side. 
and back for face. An additional tab is provided, so that the card 
shows always two projecting tabs. The original tab does not dis- 
appear from sight, as it would if the card were turned upside down, 
but still remains visible. 

Williams provides each card in the group with two tabs ; the first 
card haying a tab on each end of the upper edge, and the last, or 
tenth card of the group, having two tabs placed centrally side by side, 
while the intermediate cards each hâve twin tabs which are equi- 
distant from the edges. Viewed from the front, we see this différence 
from Gunn: That, whereas Gunn has a single séries of tabs running 
from left to right, Williams has two séries of tabs starting at the 
outside edges and meeting in the center at the back. 

No anticipation of this arrangement is shovim. This is not a mère 
duplication of the Gunn séries, and such a group of cards is capable 
of performing functions which could not be performed by the Gunn 
arrangement with a mère duplication of its tabs. The provision of a 
double séries meeting at the center of the back card of the group 
prevents the interférence of one séries of tabs with the other séries. 
Were the tabs of the Gunn séries so disposed as not to pass the center 
of the group, it might be possible to reverse the cards laterally by 
the provision of an additional tab for each card so placed that, upon 
reversai, each additional tab would occupy the position of the originaj 
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tab; but such an arrangement is not suggested by the Gunn patent 
Nor does the Langstroth patent, No. 475,043, dated May 17, 1892, 
suggest the use of a double séries of index tabs meeting in the center. 
It is true that Langstroth uses the following language : 

"If eut away at any other point than the center, It will be manifest that the 
card raust be eut equidistant froin the center upon each side, to allow the card 
to be reversed in the box and both sides used." 

While Langstroth discloses the idea of reversing a card, if such an 
idea needed disclosure, and the further idea that spaces, and perhaps 
projections, upon a card must be so arranged as to préserve the same 
relative position when the card is reversed, yet there is more than 
this in the Williams double séries. The idea that, by the use of a 
double séries of tabs, one séries on each side of the center, the cards 
can be reversed without disturbance of the sériai order of the tabs, is 
a decided advance upon anything disclosed by Langstroth, who was 
not dealing at ail with séries of index tabs. 

We are of the opinion that patent No. 624,597 discloses a patent- 
able novelty in the group of laterally réversible twin tab cards therein 
described. It is apparent, however, that our reasons for upholding 
this patent are not applicable to patent No. 623,857, and that we 
cannot regard Williams as the inventor of a "twin tab System" broad 
enough to comprehend the devices of both of thèse patents. Save for the 
fact that Williams provides for showing by color différence that a 
card has been turned upside down, his patent discloses merely a dupli- 
cation upon the bottom edge of the Gunn séries of cards, of what is 
shown by Gunn upon the top edge. When the front face of the card is 
filled, the original tab on that card is turned down out of sight, and per- 
forms no further function, so far as is disclosed by patent No. 
623,857. 

While it is suggested by the patentée that, in his patent No. 624,597, 
the space for indexing is limited to one-half the length of that edge 
of the card on which the index is placed, and therefore such card must 
be of considérable length to admit of double indexing, and that, in 
the présent patent, No. 623,857, he can use cards shorter than any 
that would be practical with cards having twin tabs of the kind shown 
in his other patent, yet the prior art, against which we must view 
this patent, is not that of Williams' other patent, but as disclosed in 
the Gunn patent; and this distinction of using a shorter card is not 
applicable to avoid anticipation by Gunn. We think there is no more 
invention in making the bottom of the card similar to the top, and re- 
versing it, than there would be in putting a new card in its place. 

We agrée with the contention of the defendant's counsel that this 
is a mère duplication, a répétition of the Gunn séries on the bottom 
or sides, and introduces nothing novel or patentable. We do not 
lose sight of the fact that the color differentiation is used to indicate 
the fact of reversai. Color indications for various purposes are 
shown in the Gunn patent, and we do not think that this simple 
device of a reversai signal entitles Williams to cover by this patent 
the elaborate System of signais which can be produced by the use of 
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various colored tabs brought into successive positions by the turninjj;- 
of the card. 

Claim 5 was intended to cover the construction of corner tabs of 
greater projection than the intermediate tabs in order to protect the 
intermediate tabs. This claim must be regarded simply as for a mechan- 
ical device for protecting the index tabs, by providing legs to carry 
the weight of the cards, or projections as a guard against abrasion 
or injury. A similar resuit is attained by the use of wooden strips 
to elevate the tabs. This is shown in Fig. 4 of patent No. 633,857. 
While it is doubtless useful, in a réversible card, to hâve the card itself 
carry the means for protecting the tabs, and while such a construction 
of the cards enables theni to be slipped into an ordinary box without 
further provision for protecting them, we agrée with the conclusion 
of the learned Circuit Judge that this does not amount to a patent- 
able invention. 

We therefore agrée with the conclusion of the Circuit Court that 
patent No. 623,857 is void for want of invention. This brings us to 
the question whether the défendant infringes patent No. 624,597, 
which covers the group with the double index on the cards. 

It is claimed by the complainant that its card ledger embodies both 
patents. Its cards as manufactured contain twin tabs, both upon 
the top and on the bottom. The defendant's cards are similar in 
structure. The first différence to be noted is that the defendant's card 
is reversed by turning it bottom up ; the printing for the second page 
of the record on that card being upside down until the card is reversed. 
Upon reversai from top to bottom, the defendant's card, it is said, 
uses the twin tab arrangement of patent No. 623,857. This we hâve 
found to be a mère duplication of the Gunn system, and therefore 
open to the défendant to use. 

The défendant, however, has upon both the top and the bottom 
edges of the card a second or additional tab, so that, whether the 
defendant's card is in its normal position or bottom side up or re- 
versed end for end, it shows two tabs, and a group of the cards pré- 
sents the same symmetrical arrangement of tabs as is shown in patent 
No. 624,597. 

It is the contention of the défendant that in its device there is one 
set of tabs to produce consécutive indexing, and another set of tabs 
for signal purposes and for nothing else. In other words, the défend- 
ant contends that it does not use the two tabs on the top of the card 
for the purpose of substituting the index number in latéral reversai, 
but that it uses the additional tab to put into the séries a tab of différ- 
ent color, and to indicate by this color, and not by an index numéral, 
a spécial fact. 

The patentée says, however: 

"It Is obvious that the twin tab system of Indexing is not confiued to a déci- 
mal enumeration of the indices, but that the indexing may be by the days of 
the week, or thg months, or by the letters of the alphabet— in fact, by any 
index character that may be suitable, according to the nature of the record 
which is to be kept" 
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Wliile it was doubtless contemplated that, upon the latera! reversai 
of a card having twin index tabs on its upper edge, the second index 
tab should bring a numéral of différent color in place of the original 
tab, we think it apparent that the inventor contemplated the use of any 
character for the substituted tab that might be suitable, His novel 
mechanical arrangement permits of the préservation of the numerical 
order upon one séries of tabs, and also of the giving of a signal 
by color change in the other séries of tabs. The utility of thèse 
twin index tabs for lacerai reversai, and the value of a double séries 
of tabs on the same edge, are demonstrated by practical use. 

We do not think the patent can be evaded upon the ground that 
the défendant uses the backs of the tabs in a somewhat différent way 
from that of the complainant. The defendant's cards are in structure 
substantially the same as complainant's. While the défendant is doubt- 
less at liberty to use twin tabs on opposite edges for the purposes of 
reversai, we do not think the défendant is entitled to use twin tabs 
upon the same edge in such manner as to secure the advantage of 
the double séries of tabs of the complainant. We are of the opinion 
that claims 1 and 2 of patent No. 624,597 are valid and are infringed 
by the défendant. As we are of the opinion that the patentable novel- 
ty is only in the group of laterally réversible twin tab cards, claims 
3 and 4 for a single réversible index card must be held invalid as not 
disclosing a patentable invention. 

The judgment of the Circuit Court is reversed as to claims 1 and 2 
of patent No. 624,597, and is affirmed as to claims 3 and 4 of said 
patent and as to patent No. 623,857; and the case is remanded to 
that court for further proceedings not inconsistent with this opinion; 
and neither party recovers costs in this court. 
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NATIONAL CASH EEGISTEE CO. T. GBOBET et aL 

(Circuit Court, S. D. New York. September 26, 1906.) 

Patents— iNFKiNOBMENT—RECOKSTEtJCTioN or Patbnted Machinb. 

Complainant manufacturée! and sold witliout restriction two styles of 
patentée! cash registers, numbered, respectively, 78 and 79. Tlie two 
were aiilie, except tliat No. 79 contained an additional printing device. 
wbicli, in combination wlth t! ?! otlier parts, was covered by a separate 
patent. Défendants, who were repalrers of cash registers and dealers in 
second-hand machines, beeoming the owners of one of each style of ma- 
chine, removed from the -■".o. 79 the printing device, whlch was its distinc- 
tive feature, and attached it to the No. 78, wlthout the addition of any new 
parts, malving in effeet a No. 79 machine. Held, that such action was not 
an infringement of the patent coverlng such printing attachmeut. 
[Ed. Note. — For cases In point, see Cent Dig. vol. 38, Patents, { 397.] 

In Equity. On motion for preliminary injunction. 

Kerr, Page & Cooper and Mr. Hayward, for complainant 
Samuel O. Edmonds, for défendant. 

HOUGH, District Judge. The complainant is the owner of patent 
No. 483,511, issued on September 27, 1903, to one Cook, and covering "a 
printing attachment" for cash registers and indicators intended to print 
"both detached checks and a permanent record." Apparently before, 
and certainly since, Cook's invention cash registers hâve been put on 
the market by the complainant, producing, when properly actuated, 
a check bearing printed détails of the tran.saction in respect of which 
information is wanted. Préservation of the checks produces a busi- 
ness record. Cook's invention secures successive impressions of the 
type, one upon the check, which on receiving its legend is ejected from 
the machine, and a second impression on a continuous roll of paper, 
which, by the same force that causes the printing upon it, is made to 
unwind before the type, and after receiving the impriut previously 
given to the check is rewound upon a c}iinder, from which it may 
be at any time removed, thus giving to the owner of tlie machine a 
list or record of every check emitted therefrom, and therefore of every 
transaction had, since the next préviens removal of the record roll. 
The machine which produces only checks is covered by various patents 
other than Cook's, and that which also keeps the "permanent record'' 
of checks produced is covered by the same patents, and by Cook's 
patent also. The style of register vifhich does not enibody Cook's 
patent is designated by the complainant as its "No. 78," wlu'le tliai 
which does contain Cook's patented machinery is known as "Ko. 79," 
and sells for a considerably higher price. 'J'his suit is based on Cook's 
patent, and in the usual form allèges an infringement thereof by the 
défendants, in respect of which a preliminary injunction is asked. 

It is obvious that the No. 79 machine performs every function that 
does the No. 78 ; but gives in addition the permanent record, and gives 
this added product solely by the added machinery of Cook's invention. 
The défendants are expert machinists, who repair cash registers and 
other intricate machinery, and are also dealers in second-hand registers. 
They aver that, having an old No. 79 machine lawfuily in their posses- 
148 i\— 25 
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sion, they detached therefrom Cook's patented device, and affixed the 
same to an old No. 78 machine, also lawfully in their possession, 
thereby producing what may be fairly described as a "second-hand 
No. 79." This allégation is substantially admitted by the complainant's 
counsel, who déclares "that the défendants hâve added to the old 78 
machine the précise invention, no more, no less, that is stated in the 
patent in suit," and who does not deny that the machinery was taken by 
the défendants from something once duly and unreservedly sold by 
the complainant. The view hereinafter taken of this matter renders 
it unnecessary to consider any point raised in argument, other than 
the question whether the above admitted facts constitute infringement. 
It will therefore be assumed (but not decided) that the patent in suit 
is valid, and that the complainant is neither guilty of lâches nor de- 
barred from enforcing its rights herein by any want of equity in 
itself. 

In Morrin v. Robt. White Engineering Works (C. C.) 138 Fed. 81, 
the learned court endeavored to digest the law as set forth in the re- 
ported cases regarding the repair, reconstruction, or change of patent- 
ed articles unreservedly sold by the patentée. It is there said that 
the "attempted generalization" was "probably imperfect," and, in the 
sensé that human foresight cannot foretell what human ingenuity wil! 
devise, I fînd that to be the case; for exactly as presented, this cause 
must be regarded as one of first impression. It is obvions that the de- 
fendants' acts hâve deprived the complainant of profits, by prolonging 
the useful life of Cook's patented product, and delaying the sale of a 
new No. 79 machine; and it is equally obvious that the défendants, 
unless scrupulously regardful of a patentee's rights, must be frequent- 
ly tempted to the apparently easy act of making a few new wheels 
or cams, to render more successful the transfer of the patented ad- 
juncts from a No. 79 to a No. 78. But this case is left with the court, 
without any doubt cast upon the défendants' assertion that in making 
the change complained of "no parts" were used manufactured "by any 
other concern save the National Cash Register Company." Taking. 
therefore, the above statement as true, it seems to me clear that the 
défendants hâve neither repaired, reconstructed, nor replaced any 
patented article, nor any material part of such article. 

The test of lawful repairing is that the "identity of the machine''' 
must be retained (Gottfried v. Brewing Co. [C. C] 8 Fed. 322), pro- 
vided that in executing such repairs a separately patented part be not 
replaced by one not made under the authoritv of the patentée (Singer 
Mfg. Co. v. Springfield Foundry Co. [C. C] 34 Fed. 395), and when the 
machine is "practically worn ont" repair cannot extend to reconstruc- 
tion — the owner must "cast it aside and buv a new one from the paten- 
tée." Shickle, etc., Co. v. St. Louis, etc., Co., 77 Fed. 739, 23 C. C. A. 
433. Thèse are, I think, illustrative cases, and the défendants' acts 
are not obno*ious to their doctrine. National Phono. Co. v. Fletcher 
(C. C.) 117 Fed. 149, presented a procédure as new when brought to 
the court's attention as thèse défendants' opérations seem to me. 
In that case the défendant claimed : 

"The right to gather up ail the complainant's output, recast the same, sub- 
tract what he will, add hls owu parts, good or bad, and put It afloat again as 
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the patented product simply because he used some of the original parts, each 
In Itself unchanged." 

The court there found that this might destroy the merit of the pat- 
ented article, in substituting something of the defendant's, and therefore 
enjoined the practice. Hère, however, thèse défendants hâve added 
no parts of their own, hâve used only the défendants' products, and 
are not obnoxious to the charge of substituting anything for the com- 
plainant's genuine article ; for, indeed, the only différence between the 
machine complained of and any similar machine in complainant's fac- 
tory is that the former was not assembled by the complainant's work- 
men. 

The real and only question hère presented is whether the complain- 
ant as a conséquence or part of its rights as patentée is solely entitled 
to put together the "printing attachment" of Cook and the other patent- 
ed contrivances common to the No. 78 and No, 79 machines, and 
solely to vend the résultant combination. It is not denied that the 
owner of a patented article freed from the lawful monopoly by an un- 
restricted sale may "improve [the same] as he pleases in the same 
manner as if dealing with propertv of any other kind." Chaffee v. 
Belting Co., 23 How. 217, 16 L. Éd. 240. Nor that one licensed to 
use the whole of a machine "does not become an infringer because he 
uses a part only." Young v. Foerster (C. C.) 37 Fed. 202. The sale 
or use of a duly patented élément, in combination with an unpatented, 
unpatentable, or otherwise free élément, is permissible. Morgan En- 
velope Co. v. Albany Paper Co., 152 U. S., at page 433, 14 Sup. Ct. 
627, 38 L. Ed. 500; George Frost Co. v. Kora Co. (C. C.) 136 Fed. 
487_(affirmed 140 Fed. 987, 71 C. C. A. 19). Applying thèse consid- 
érations to the case in hand, I see no différence between what the de- 
fendants hâve donc and what they might hâve donc had complainant 
separately sold ail the new parts requisite to the composition of No. 79 
machines, at priées which enabled compétent machinists to assemble 
them at a profit. If they continue to conduct this business honestly, 
their fîeld is limited, but in this instance they absolutely owned enough 
of complainant's output, without adding anything of theirs but mechan- 
ical skill, to produce a machine which as much belonged to them as 
did the component parts constituting it. 

I am not unmindful that the completed machine became the proper- 
ty of one Kessler, but in légal intendment the machine was the défend- 
ants while they performed the acts complained of. It is quite true, 
as urged at the argument, that some of the language in the Cotton 
Tie Case (106 U. S. 89, 1 Sup. Ct. 52, 27 L. Ed. 79) may be taken 
as limiting the right of any person to use again a patented article 
when the original construction as designed by the patentée has come to 
an end. But that case, as explained in Morgan Envelope Co. v. Al- 
bany Paper Co., supra, must he understood to rest entirely upon the 
effect given to the limited license under which patented cotton ties were 
sold. I do not think it applicable hère. Thèse défendants hâve chan- 
gée the style number on the machine to which they hâve added their 
spécimen of Cook's invention, by covering the figures "78" in the case 
front with a métal plate bearing the figures "79." Of course, this 
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machine is not complainant's style "79." If tliey hâve the exchisîve 
right to the use of that number as applied to cash registers, such righr, 
does not rest on the patent law. Its use by défendants may be unfair 
compétition, but it is not infringement. Geo. Krost Co. v. Kora Co., 
supra. 

The apphcation for preliminary injunction is denied. 



EUSSELL V. WINCHESTER REI'EATING ARMS CO. 

(Circuit Court, 1). Connecticut. Noveiiibur 2, 11)00.) 

No. 979. 

1. PaïEKTS— InPEINGEMSNT— COMBINATIONS. 

A combinatioii patent is not infiinged by a devicc wliich is not only 
structurally différent, but does not perforni hy reason of its eombination 
various fuuctioiis which are iiilierent necessities of tlie patented combitia- 
tion and Iiave beea specifically poiiited out iu tlie spécification. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, §§ 382- 
389.] 

2. Same— Magazine Gun. 

The Russell patent No. 501,307, for a mn.siixine gun, claims 4, 8, and 
29, construed, and, as limited by the prior art, tlieir language, and tlie pro- 
ceedings in the patent office, Jiekl not infringed. 

In Equity. On final hearing. 

Watrous & Day and James H. Hayden, for complainant. 
George D. Seymour, for défendant. 
Francis H. Parker, U. S. Dist. Atty. 

PLATT, District Judge. Tliis is a bill in equity alleging infringement 
of United States letters patent No. 501,.367, dated july 11, 1893, for 
improvements in magazine guns. Only three claims are now in issue, 
and the usual demand for an injunction and accounting follows. Com- 
plainant's invention has never been embodied in a practical vi'orking 
form. That fact is not décisive against him, but it compels the court 
to carefully scrutinize his spécifications and claims, and to so restrict 
his monopoly that it shall not be extended an iota beyond what he has 
accurately and clearly disclosed. Pie made his ovvn bed, and he must 
occupy it gracefully. The exhibits hâve had a checkered career, but 
it is hoped that those remaining will enable the trier to deal justly be- 
tween the parties. 

To find the disclosure and vi^hat is thereby covered by the grant, we 
go naturally to the arena in which the contract was, step by step, 
brought into form, beginning with the application and studying its 
career until finally reduced to concreteness in the granted patent. The 
claims finally left at issue, after a struggle v^'hich began with 4 patents 
and 91 claims, are 4, 8, and 29 of letters patent No. 501,367 : 

"(4) In a fire arm the boit, the firing pin having a projection, the brace 
pivotally connected to the boit, the handle connected to the brace and having 
a recess therein, in eombination with the receiver, whereby when tlie haiidle is 
swung toward the boit the projection on the pin engages said handle and holda 
the handle into proximity with the boit, ail substantially as described." 
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"(S) lu a magazine gun, the magazine having a passage tlirough which a cart- 
ridge paclîage case may pass without obstruction, and a deteut in tbe line of 
movemeut of cartridges in said case, in combination with an open-ended car- 
tridge pacl^age case constructed to pass directly tbrough tbe magazine leaving 
the cartvidgey therein, substantially as described." 

"C29) In a magazine gun, tbe magazine liaving a passage tbrough wbich a 
cartridge paciiage case may pass \Yitliout obstruction, and a deteut in the line 
of movemeut of cartridges in said case, in combination witli a cartridge 
package ease constructed to pass tbrough the magazine, and baving a yielding 
catcb for tlie cartridges, whereby the cartridges reniaiu in tlie magazine when 
tbe pacliage case is passed therethrough, substantially as described." 

Thèse are the siftings froin an earher voluntary réduction to 11 
daims out of the 37, which attempt to cover the disclosures of this 
patent. They represent the possibilities which hâve persisted in the 
minds of the inventor and his expert assistants. On gênerai princi- 
ples one must be inclined to doubt the probability that infringement 
will be found, and this is especially true when it appears that the al- 
leged infringing mechanism is constructed in exact accordance with 
the disclosures found in the patents to J. P. Lee, Nos. 547,583, 522,- 
603, 506,322, and 506,319. To overcome the presumption arising 
from thèse grants a very clear case ought to be presented by the com- 
plainant. 

Tet us see what kind of case has been made out. For convenience 
we will first look at claim 4, which is the only breach mechanism claim 
at issue. It is conceded by the complainant that ail the éléments of 
this combination claim are old, and that, if thev are to be construed 
litera'ly, there is no infringement. To be a trifle more spécifie, it is 
conceded that it was old in rotary boit guns to use the firing-pin spring 
to hold the handie rigid in its boit operating positions, and in straight 
pull guns to hold a pivotai boit handie rigid with respect to the boit 
by a spring. The on!y semblance of novelty would be the using of 
the firing-pin spring in a straight pull gun to produce the rigidity. 
The daim is silent in that respect, and the patentée does not talk about 
it in the spécifications. He knew how the Patent Office would hâve 
been likely to meet a suggestion of such novelty, and he naturally told 
us about other things which the combination would do and which he 
thought to be patentable. 

The défendant insists that, if ail the déments of the claim are old, 
there is no room for patentability, unless we find a new and useful 
resuit proceeding from the coaction of ail the déments. The results 
are, the défendant contends : (1) Taking care of the brace by using 
the handie as a lever to raise and lower it, so that it may not jam or 
wedge when the boit is moved back and forth. (2) Engagement of 
the handie directly with the boit, so as to take its forward thrust ofï 
the brace and thercby relieve the strain on the pivot of the brace. Also 
that the brace of claim 4 must bave a recoil-taking function, and that 
it must really be a brace, with the necessary and characteristic func- 
tions of a brace. 

I cannot find in the spécifications or daims any suggestion that 
holding the handie in rigid connection with the boit was novel and 
represented the essence of the invention. On the contrary, it appears 
very clearîy that the handie shall be hcld "into proximity with the 
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boit," and those words of their own vigor preclude the idea of rigidity. 
The law is settled that the combination of an alleged infringing de- 
vice is not that of the patent because tt will do the same work in one 
of the several opérations which it is designed to effect in substantially 
the same way, and it does not infringe when it is not only structurally 
différent, but performs the other opérations in a substantially différ- 
ent way. Is not the complainant in worse plight when the alleged 
infringing device is not only structurally différent, but does not per- 
form by reason of its combination varions functions which are inhér- 
ent necessities of the patented combination, and bave been specifically 
pointed out in the spécifications? In short, the "brace" of the dis- 
closure cannot be found in defendant's construction. 

Let me add an extra word or two bearing upon that proposition. In 
the spécifications (lines 70-78) the patentée says: 

"The handle pièce is connected to the brace by a plu, 14, in the brace entér- 
ina a groove in the handle, or by other connection which permits a free longi- 
tndinal movement of the handle relutively to the reeess in the brace." 

Nothing but a locking brace of that description is disclosed in the 
spécifications, and in preparing claims to meet the disclosure such a 
locking brace is, in one way or another, always specifically mentioned, 
except in claim 4. There the word locking is not found, and for that 
reason the complainant's experts are able to build up the ingénions 
theory which permits them to find infringement. 

There is no suggestion in the patent of a brace which does not lock. 
We can hardly expect to find a pioneer claim in a patent based upon a 
function which is not mentioned either in spécification or claim. It 
is certainly asking too much to demand such a construction of an 
isolated claim in a patent which confessedly bas added nothing of 
practical commercial advantage to the world's knowledge. The 
"brace" had many functions, among which niay be instantly discovered 
anti-friction and wedging, taking the recoil thrusts, and protecting 
the brace pivot. Thèse functions are not présent in that portion of 
defendant's actuator which the complainant insists must be called the 
brace, and which he séparâtes from the handle by some vague, in- 
tangible, imaginary line, and which, thinking that he bas found, he 
wishes to endow with a fimction which, if it were the only one in bis 
patented combination, might give him the chance to argue with some 
plausibility that the défendant invades the territory preoccupied by 
claim 4. 

Complainant's Exhibit Model No. 3, prepared under complainant's 
direction, would seem to settle the question of fact as to whether the 
handle and brace of the patent in suit can be made intégral and still 
perform the suggested functions of claim 4. They are certainly not 
intégral in the exhibit, and it is not conceivable that complainant would 
hâve overlooked such an opportunity to demonstrate the feasibility of 
maldng them so. Claim 4 is not iiifringed, 

Claim 8, above set forth, stands at the head of the numerous claims 
which were framed to cover the patentee"s disclosure of what he had 
donc to improve the method of feeding cartridges to the magazine and 
the construction of the magazine. It omits one élément found in the 
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conibination of daim 29, and therefore, if there is no infringement 
hère, no time need be wasted on the latter daim. Its lang;ua,a;e seems 
plain and well adapted to cover a combination whidi expresses a 
definite inventive thought. It apparently states a combination of 
mechanical éléments in a magazine gun which wiU enable the user to 
load the magazine in a better way than had been known bcfore. As we 
study the disclosure we become convinced that tlie inventor's concept 
was like this : One requires a magazine with a passage through which 
a cartridge package case holding several cartridges can easily and un- 
obstructedly pass, leaving the cartridges in the magazine ready for 
service. The cartridges, of course, cannot pass, because an obstruc- 
tion appears in the line of their movement, and the cartridge package 
case cannot go through that portion of the magazine in which the cart- 
ridges are detained. Obviously the passage referred to must be found 
in the unobstructed portion. The only unobstructed portion is that 
made free for the desired purpose by cutting away tlie lower left- 
hand corner of the magazine. 

To be sure about the contract, however, it is right to study with 
great care what the patentée says in his application, and what he has 
said about his application while seeking his grant. We find him saying 
in the patent in suit: 

"My purpose is to feed a packing case filled witli cartridges into tlie maga- 
zine, and pass tlie case direetly through the magazine, leaving the cartridges 
behind in the magazine. It is conimon, as In the Mannllcher gun, to put a 
cartridge package in a magazine, and permit the empty case to be withdrawn 
from the magazine after the cartridges hâve been lired. But this is objœtion- 
able, since the cases in which cartridges are packed should be light, so as not 
to load the soldier with neediess weiglit. Beiiig made of thin métal usually, 
the cases are liable to indentation, and in such case the cartridges become 
elogged b.v the packlng case against the action of tlie magazine spring, and the 
gun is temporarily disabled. There are other cartridge packages wliich are put 
wholly or partly into the magazine or applied to the nionth thereof, and the car- 
tridges are forced from the case into the magazine, when the cases are with- 
drawn from the loading end of the magazine. To avoid this reversai of move- 
ment I hâve arranged to pass the packing case.s right through the magazine, al- 
though in the magazine of the présent invention the former course may still be 
pursued in filling the magazine." 

What the patentée, who knew the art, had in mind, was to get rid of 
the clip before firing the gun, and so provide for a cheap clip that 
could be thrown away, and which could not endanger the gun by re- 
maining in it during the whole or a part of its actual firing use. He 
seems to bave admitted in cross-examination that his change of con- 
struction from the Mannlicher gun consisted in making the magazine 
open at the bottom, and also at the sides, so that the clip could be taken 
out forcibly, and this use was emphasized by roughening the end of 
the clip, so that a better grip could be taken upon it by the hand. The 
patentée intended to get rid of the clip in advance and to avoid the "re- 
versai of movement" then in vogue by forcibly passing the clip right 
through the magazine. 

It will be understood that, in practicing the reversai of movement 
method, the cartridge clip was stuck into the magazine from above 
by hand, the cartridges stripped out as peas are .stripped from a pod, 
and the clip then pulled up and out at the top. To improve upon this 
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way of doing, he eut away the lower corner and formed a passagfe in 
the side wall of the magazine to let the cHp through, and a vertical 
slot in the side wall, so that the hand could easily get at the lower end 
and pull it away, leaving the cartridges behind. The patentée wanted 
a method claim when he began the hunt for the grant which the patent 
in suit covers. He called that one 8, and it was as follows : 

"The method o( loading a magazine, which consists in passing an open ended 
cartrldge paelilng case Into the magazine, retaining the cartridges in tlie maga- 
zine, and withdrawing the paclting case by a continuation of the movement of 
Inserting the same, thus passlng the case through the magazine." 

The examiner required a Jivision, and the patentée resisted. In his 
pétition to the commissioner we find, inter alla, thèse things : 

"Appllcant claims a pecullar magazine gun, and a mode of manipulating ît. 
The gun Is made with a passage through it, and the cartridges are fed into the 
gun in a clip or paclcing case, when, by carrying the hand to the reverse side 
of the gun, the clip Is drawn through, leaving tlie cartridges in the gun. 

"The eighth claim in the application is as follows : 

" 'The method of loading a magazine, which consists in passing an open 
ended cartridge paeking case into the magazine, retaining the cartridges In the 
magazine, and withdrawing the pacliing case by a continuation of the move- 
ment of inserting the same, thus passing the case tlirough the magazine.' 

"Other claims in the case are based on the structure by which It is made 
possible to pass the clip or feed case directly through, leaving the cartridges 
behind, as, for instance, claims 9, 13, and 34, which claims relate to the struc- 
ture of the gun f rame ; and claims 17 and 18 relate to the combination of the 
feed case with the gun." 

It appears, therefore, that at the very outset his inventive thought was 
limited to a method of forcibly passing a cartridge case through a 
fixed magazine by a substantially continuous movement of the hand, 
80 as to get rid of it and leave the cartridge behind. If that was his 
method, it must follow that the means which he conceived must hâve 
been adapted to exploit his method, and nothing else. On page 30 he 
says: 

"In box magazine guns there are several methods of loading. One method is 
to apply a full box or magazine at the bottom of the gun, and feed from this 
box into the gun, removing the box or case by hand af ter it is exhausted. An- 
other plan is to apply the fuli clip or paeking case at tlie top of the gun, where, 
as in the pending case, It is held up by the follower until ail the cartridges are 
exhausted, when it drops eut by gravity. The présent invention is an improve- 
ment on this latter plan. The desirability of the improvement arises from the 
fact that the clip or casing does not always drop out when empty, and the 
cartridges niay become clogged in the clip, thus disabling the gun." 

"The construction of the gun and feed case are but slightly changed from 
the old form last mentioned, but the advautage gained is considérable, since 
the clip or case can be passed right through the frame with almost a continu- 
ous movement, and Is then thrown away." 

And so it appears that the patentée had in his mind a clear distinction 
between a gun in which the clip is forcibly removed at the time of 
charging and one in which it is permitted to remain in the magazine 
and drop out by gravity. 

One more glimpse at the patentee's mind may be had on page 48, 
when, in reply to an objection to certain claims because there was no 
mechanical connection between the feed case and the clip, he says: 
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"As to the lack of combination between the feed case and the clip, for what 
purpose was the magazine eut away, but to permit the entry of the Angers to 
enter and grasp the clip? For what purposè was the clip roughened and 
strengthened, except to permit this grasp, while the clip is in the position in 
the magazine at which the fingers flnd it when entering the recesses? The 
structures hâve a peculiar form, for a single purpose, namely, the convenient 
withdrawal of the clip." 

The appeal resulted in his losing- his method claim. The board in 
their décision used this language : 

"It appears that the applicant bas merely made a magazine gtin which is 
loaded by putting the cartridge package into one end of the magazine and 
puiling it out." 

Thereupon the patentée canceled the disputed method daim 8, and 
offered in heu thereof the claim 8 now at issue. In support of it 
he refers to the guns of the prior art which the examiner had cited, 
and says, on page 61 : "Net one of thèse permits the package to pass 
through the magazine and leave the cartridge behind." This was the 
last expression of his inventive thought prior to the grant. It heiped 
to push claim 8 past the doubts of the examiner. He must not re- 
pudiate it now. Any expansion of claim 8 beyond what it then meant 
to the patentée would amotwt to a reissue of the patent by the court 
with "passage" and "directly," and the mandatory clause about pass- 
ing the clip "through the magazine leaving the cartridge therein," 
eliminated. It is not for us to inquire whethér he was forced by the 
art to so limit his claim. The fact remains that he did so limit it, and 
the rights of the public demand that he shall keep to his bargain. 

This matter has been more thoughtfully considered than might 
perhaps appear from the rather broad way in which this opinion treats 
it. There is no end to the good reasons which might be written out 
in support of the final conclusion which has been reached. One look 
at defendant's clip shows that, under the construction of claim 8 which 
seems to be forced upon it, there can be no shadow of reason for claim- 
ing infringèment, and so it would be wasteful to analyze its construc- 
tion. Claim 8 is not infringed. It would be worse than wasteful to 
multiply words respecting claim 29. I am satisfîed that there is no in- 
fringèment there. 

Let the bill be dismissed, with costs. 



GOSS PRINTTNG PRESS CO. v. SCOTT. 

(Circuit Court, D. New .Tersey. February 13, inno.) 

Patents— SuiTs fob Infringèment — Accdukting befobe Masteb. 

Semble that, on a référence for an accounting by défendant under b de- 
crop fiiidins Infringèment of n pntpnt. the défendant is tlie onlv "pnrty 
accounting" within the meaning of equity ruie 79, and complainant caimot 
be required to bring in an account as therein provided. 

In Equitv. On accounting before a master. 
See 134 Fed. 880. 

C. E. Pickard, for complainant. 

Benjamin F. Lee and James G. K. Lee, for défendant. 
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CROSS, District Judge. A decree has been entered in the above 
cause declaring that the défendant has infringed a certain patent 
owned by the complainant for printing presses, and the ordinarj- 
référence was thereupon made to a master to ascertain the complainant's 
damages and the profits which the défendant has realized from said in- 
fringement. This accounting has proceeded for some time, and the 
complainant has rested its case without claiming damages. They 
were waived upon the argument, if indeed such waiver does not ap- 
pear in the case upon the record before the master. The motion 
now before the court is that the complainant be requircd to présent 
an account on its part. 

The claim is made that proper practice requires the complainant to 
take and state an account in the form of debtor and créditer, as re- 
quired by equity rule 7d, and thereupon the défendant will hâve a 
right to disprove or surcharge the same. The complainant has taken 
proofs, which, it must be concluded, were satisfactory to it, since it has 
rested its case, showing the profits made by the défendant from the use 
of the complainant's patent. Nevertheless, upon demand made by de- 
fendant's counsel, it furnished a statement or claim, which subsequent- 
ly upon further demand was particularized, in order that the défendant 
might know the extent and particulars of its claim. Counsel of com- 
plainant did this, as he says, ex gratia. The master having declined 
to further yield to the defendant's request, the matter is now before the 
court upon an application for an order directing the complainant to 
amplify and particularize and state in débit and crédit form his said 
account. The défendant relies upon rule 79, but I think that rule has 
no applicability. It refers expressly to "parties accounting," and the 
■complainant is not a party accounting. The défendant is the only party 
■directed to account, and the only party accounting within the meaning 
■of that rule. I hâve not been referred to any case holding that, under 
the circumstances hère disclosed, the complainant is obliged to furnish 
to the défendant a claim, as it was called under the old chancery prac- 
tice. 

It is unnecessary, however, to détermine that question upon this ap- 
plication, since I think the complainant has donc ail that can properlv 
he required of it in any event. It makes no différence whether what 
he did was donc compulsorily or by favor. Tt has been doue, and is 
a part of the record ; and it now remains for the défendant to admit 
the claim, or disprove or surcharge it, and, unless admitted, he should 
proceed thereto at once. 



GOSS PRINTING PRKSS CO. v. SCOTT. 
(Circuit CouLt, D. New .Jersey. Ajiril 5, ItiOG.) 

WlTNESSES — CaOSS-EXAMIXATlOX — I'aTENT.S — ScJIT ]?0B lNFBI.\OEME>fT — AO- 
COUNTING BeFOKE MASTER. 

Tl>e defeudant, ou an aeeounting before a mastev for infriiigement of 
a i)ateiit, is not eiilitled, to eross-examine eomplaiiiant's counsel on a so- 
called "statement" flied by him at tbe close of comjilaiiia'ut's évidence, and 
beint; nierely a siuniuary iirepaved from tiic évidence takeu wliich does 
uot constitute original evidinice. 
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In Equity. On accounting before a master. 
See 134 Fed. 880. 

J. J. Kennedy and A. H. Adams, for complainant. 
B. F. Lee and J. G. K. Lee, for défendant. 

CROvSS, District Judge. Counsel for the complainant has moved 
the court to strike ont certain testimony of C. E- Pickard, one of 
complainant's counsel, heretofore taken by the défendant on its behalf, 
and to discharge said Pickard from further attendance before the 
master as a witness. The examination of the witness has been di- 
rected exclusively to certain alleged facts and figures appearing 
in a paper called a "statement,"' which the complainant at the close 
of its évidence placed on the record, and which appears from the 
testimony, and from statements of counsel on the argument, to hâve 
been prepared entirely from évidence taken by the complainant on 
an accounting to ascertain profits made by the défendant, pursuant 
to a decree in this cause, adjudging the défendant to hâve infringed 
the complainant's patent. 

On a previous motion, I decided that, in furnishing this statement, 
counsel for the complainant had done ail that the défendant could ex- 
pect. This ruling was made upon a motion by the défendant to require 
the complainant to take and state an account in the f orm of debtor 
and créditer under equity rule 79. I did not then, and do not now, 
consider that statement as primary évidence, although I did say, obiter, 
that it might operate as an estoppel upon the complainant. It was useful 
to guide the défendant, and the court; but it did not purport to be, 
and the testimony of Pickard shows clearly, that it is not original 
évidence. It was a summary of what counsel claimed the évidence of 
complainant disclosed. As counsel of complainant, the witness does 
not claim to be an expert accountant or otherwise, and has stated 
over and over again that he has no personal knowledge of the figures 
shown by the statement ; but that they are col'.ated from the évidence 
in the cause, which is as open to the défendant as to the complainant. 
The examination of the witness has already proceeded for several 
days, and at very considérable expense to the parties and inconvenience 
to the witness, notwithstanding which the witness' examination as to 
the statement has covered only a few, 5 or 6, of the 40 machines men- 
tioned therein. Inasmuch as the testimony is clearly hearsay, and 
cannot ultimately be considered by the court, except so far as it may 
be suppôrted by the testimony upon which it is based, and as its con- 
tinuance would involve a great and useless expenditure of time and 
money, I deem it my duty to stop the further examination of the 
witness with référence to the statement at this point, and to strike 
from the record the testimony he has already given; and, further, 
as it is not claimed that the witness has substantive knowledge as to 
any other matter pertinent to the accounting, he will be discharged 
from further attendance before the master. 

The witness has verified the statement upon information and belief. 
If défendant desires to move to suppress this affidavit, although I do 
not regard it as at ail probative, he will be heard thereon. 
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WHITING SAFETY CATCH CO. v. WESïEUN WIIEELED SCRAPER 

CO. et. al. 

(Circuit Court, N. D. Illinois, B. D. May 23, 1905.) 

, No. 27,256. 

Patents— Suit for Infiîinqement— Pj^rties. 

A corporation and au individiial uiay be .-joined as defendiints In a suit 
for iufringement ot a patent, wliere it is allesod tUat tlie iiidividual dé- 
fendant owns practically ail of! the stock of tlie corporation and per- 
sonally directs its afîairs, and tliat tbey conspired togetlier to commit 
the aets of iufriugeniont. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 38, Patents, §§ 459, 
471.] 

In Equity. On demurrer to bill. 

' W. A. Panneck and Francis A. Hopkins, for complainant. 
' Gffield, Towle & Linthicum, for défendants. 

KOHLSAAT, Circuit Judge. The cause cornes "before the court on 
demurrer to complainant's bill. The bill joins the défendant corpora- 
tion with, its principal stockholder and manager, Smith, in a proceed- 
ing for infringement and accounting. It allèges (clause 4) that the 
défendants, conspiring to injure complainant and deprive it of the 
profits arising from certain letters patent, jointly and severally un- 
lawîuUy used and sold articles covered by the patent in suit; that 
(4a) Smith is the ovvner of ail but a mère nominal amount of the stock 
of défendant corporation and directs its afîairs, and is personally active 
in directing the infringement complained of, and himself commits the 
infringement. 

■ The main ground of demurrer is that there is a misjoinder of par- 
ties défendant, in that it is attempted to join an officer of the défend- 
ant corporation with the corporation. In the case of Glucose Sugar 
Refining Co. v. St. Louis Syrup & Preservirg Co. (C. G.) 135 Fed. 
540, it is laid down that an officiai of a solvent corporation cannot be 
joined with the corporation in a suit for infringement and accounting, 
merely because as such he directed the business of the corporation. See, 
also, cases therein cited. In Hutter v. De Ouincv Bottle Stopper Go. 
et al, 138 Fed. 28,3, 63 G. G. A. 653, Judge Coxe, speaking for the 
Gircuit Gourt of Appeals for the Second Circuit, says that, in the ab- 
sence of proof establishing the officiil's infringement by himsélf as an 
individual, to join him is unwarrantable and reprehensible. "An in- 
junction," says the court, "agairst the corporation, restrains ail its 
officers, agents, and servants, and there is little justification for making 
thèse persons défendants, except in rare instances, where it is shown 
that they hâve infringed the patent as individuals or hâve personally 
directed infringement." In National Cash Register Co. v. Leland, 94 
Fed. 502, 37 G. C. A. 372, a majority of the court, speaking by Judge 
Lowell, hold that a director who, by his vote or otherwise, specificallv 
directed the infringement, may be joined with the corporation in a suit 
brought to recover damages for such infringement. To the same efïect 
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are Robinson on Patents, § 913 ; Ferguson v. Ëarl of Kinnoull, 9 Clark 
& F. 251. 

Applying- the rule to the case at bar, the facts would seem to bring it 
squarely witliin the exception named in Hutter v. De Quincy Bottle 
Stopper Co., supra ; for hère it is alleged that the défendants, conspir- 
ing together, did the acts complained of and that Smith, being in full 
control of the corporation himself, througlr it, did infringe. Tliis is a 
libéral statement of the substance of the bill, for it cornes very near 
alleging that Smith alone committed the act of inf ringenient. The mat- 
ter is one fairly to be considered after the évidence is in, and the court 
should not be called upon to dispose of it upon demurrer, in view of 
the somewhat mixed, but still sufficient, allégations of the bill. 

The demurrer is overruled. 



THE NEW YORK PHONOGRAPH CO. v. EDISON et al. 

(Circuit Court, S. D. New York. September 24, 1900.) 

Attorney and Client— Motion fob Disouarge of SoLicrroE— Bbeach op 

CONTRAOT. 

The question wliether a isolicitor in a pendiiis suit lias been guilty of a 
breach of bis eontract of omplo.vment will not be deteruiined on a motion 
for bis smnmary diseharge, ^yllere the facts are in dispute, l)Ht will be left 
for décision in a plenary action for the breach, and a substitution will be 
permitted only on the giving of security to protect his rigbts, should he 
prevail in such action. 

[M. Note.— For cases in point, see vol. 5, Cent. Dig. Attoruey and 
Client, §§ 11.3--I15.] 

On Motion for Discharge of Solicitor. 

Max J. Kohler, for the motion. 
Mr. Mellville, opposed. 

LACOMBE, Circuit Judge. The motion summarily to discharge the 
solicitor for complainant on the ground of alleged breaches of his eon- 
tract of employment is denied. The questions of fact raised on the 
papers are too numerous. too complicated, and too sharply controvertcd 
to be thus disposed of. Whether any ore, who was a party directly or 
by privity to the eontract of employment of solicitor and associate 
counsel, has broken such eontract, is a matter to be determined by ple- 
nary action between the parties interested, in which action damages ap- 
propriateto the conclusion reached will be awarded, and proper consid- 
ération given to any sums of money which may bave passed between 
parties down to the time when such judgment may be entered. 

Complainant, however, should not be compelled to continue the em- 
ployment while such controversy with the employés is in progress ; 
but it must provide abundant security against possible loss. A mère 
p- ;scrvation of lien on the ultimate recovery will not be sufficient, be- 
cause the new solicitor and counsel may so mismanage the cause as to 
make the accounting barren of pecuniary results, which présent solicitor 
and counsel might secure if they were allowed to proceed with it. Sub- 
stitution will be granted upon thèse terms : 
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First. It shall be sent to a master to détermine what compensation, 
on the basis of a quantum meruit, would be now due to solicitor and 
counsel, including disbursements. The expansés of such inquiry by the 
inaster to be borne by complainant. 

Second. The sums so found to be earned shall be paid in cash, but 
only upon the payée giving sufficient security to repay the same, or any 
part thereof, sliould the judgment in a plenary suit against him, to be 
brought in 30 days, decree that by reason of any neglect or misconduct 
on bis part complainant had suffered a loss properly chargeable against 
the amount of bis earned services. 

Third. If the payée elect not to give security, the money shall be 
deposited in court to await the resuit of such plenary suit. 

Fourth. The lien provided for in the contract of employment shall 
remain in force against the proceeds of the litigation, so that, in the 
event of the court's holding that the employé committed no breach and 
that forcible substitution is a breach by the employer, such employé may 
be made whole for the loss sustained by being forced eut of the further 
prosecution of a profitable litigation. 



UNITED STATES v. GEORGE LTJEDERS & CO. 

(Circuit Court, S. D. New York. Jaly 11, 1906.) 

No. 4,082. 

CusTOMS DuTiES— Classification— Blood Ciiak— Carbon— Similitude. 

Blood charcoal a substance which, like bone cliar, is composed chiefly 
of Carbon, and is used for decolorizing sugar, is not dutiable uuder TarifC 
Act Jiily 24, 1897, e. 11, § 1, Sch^dule B, par. 97, 30 Stat. 150 [U. S. Comp. 
St. 1901, p. 162.5], as an article composed of carbon, but either under 
paragraph 10, Scbedule \, 30 Stat. 152 [U. S. Comp. St 1901, p. 162T], 
as bone char by similitude, or at the similar rate provided in section 
6, 30 Stat. 205 [U. S. Comp. St. 1901, p. 1093], for unenumerated 
manufactured articles. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below reversed the assessment of duty by the collector 
of customs at the port of New York, the action of the Board of 
Gêner ' Appraisers therein being taken on the authority of a former 
ruling, G. A. 6,076, T. D. 26,508, which reads as follows: 

Sharretts, General Appraiser. Thèse protests are lodged against the assess- 
ment of duty at the rate of 35 per cent, ad valorem under Tarife Act July 24, 
1897, c. 11, § 1, Scbedule B, par. 97, 30 Stat. 15G [U. S. Comp. St 1901, p. 
1633], on certain merchandise invoiced as bone char and blood charcoal, re- 
speetively, which was elassifled by the collector as carbon and is alternatîvely 
claimed by the importers to be dutiable at the rate of 20 per cent, ad valorem 
under the provisions of section 6, 30 Stat. 205 [U. S. Comp. St. 1901, p. 1693], 
or paragraph 10, Schedule A, § 1, of the présent act, 30 Stat. 152 [U. S. Comp. 
St. 1901, p. 1627]. We find from the testimony adduced at the hearings in the 
case that the sald merchandise is not the ordinary bone char of commerce ; It 
being made from the blood and not the bones of animais. 
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We further find that it Is not oommercial carbon. Analysis of the substance 
In dispute by comparison with genuine bone char gives the following ifesults, 
namely : 

Blood Chareoal. Bone char. 

Carbon G5.39 per cent. 64.23 per cent. 

Alurnina 16.44 13.45 

Water 14,80 14.00 

Tn addition to which, and common to each, are small percentages of ferrie 
■oxide, silica, magncsia, and lime. It will thus be seeu tliat the séparation of 
bone char and blood chareoal into thelr constituent éléments establishes the 
fact that tliey are very simllar, it not identical ; and, as shown by the record, 
t)oth are suitable for use in decolorizing sugar. 

In addition to blood chareoal and bone char, there are many allotropie forms 
-of carbon, such as the diamond, graphite, wood chareoal, and coal ; none of 
which is classifled in trade as carbon. We are therefore of the opinion that 
the collector's return vvas erroneous, and reverse liis décision in each case, the 
Board holding the merchandise to be a manufactured article not enumerated 
in the act ; and, although we incline to the opinion that, inasmuch as blood 
chareoal is similar in material, quality, texture, and intended purpose of use, 
to bone char, by similitude, It is dutiable under paragraph 10, without de- 
cidlng speclfically whether the merchandise falls under section 6 or paragraph 
10, we sustain the claim in the protest that it is dutiable under oue or the other 
^f thèse provisions of the tariff act, at 20 per cent, ad valorem. 

Charles Duane Baker, Asst. U. S. Atty. 

Hatch & Clute (J. Stuart Tompkins, of counsel), for importers. 

WHEELER, District Judge. On opinion of Board, décision af- 
firmed. 



WEISS et al. T. HAIGHT & FREESE CO. 

(Circuit Court, D. Massachusetts. July 13, 1006.) 

No. 208. 

1. Bquity— Master's Kepobt— Evidence. 

It is not necessary nor usual for a master to report ail of the évidence 
taken before him, uniess rerjuired by the order of référence. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, § 901.] 

2. Evidence— Fhaud by Corporation— Letters of Officers. 

If the issue to be determined eoncerns the honesty or fraud of corporate 
dealing, letters written by those who control the corporation which de- 
scribe and characterize its fraud may be given in évidence. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, §§ 916, 
917.] 

3. Same— Froof of Knowledge of Person Deceased— Statembnts. 

Where knovvledge, intention, or other mental state of a person deceased 
is a proper and material fact to be proved in a case, statements of such 
person in his lifetime, from which such knowledge, intention, or other 
mental state may reasouably be inferred, are admissible in évidence in an 
action by his personal représentative. 

4. Corporations— Insolvency Proceedings by Cbeditob— Fratjdulent Busi- 

ness. 

Where a corporation represents to the public by advertisement and 
otherwise that it is doing the business of a legitlmate stockbroker, while 
in fact it carries on merely the business of a bucket shop and makes no 
real purchases of stocks, using the money of its customers to carry on 
such business, and being itself insolvent while its offlcers couvert its 
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property to tlielr own use, a suit in equity will lie by a customer wlio bas 
paid money to it without Isnowledge of its f raudulent cliaracter, in bis 
own behalf aud on behalf of others similarly situated, l'or tbe appointment 
of a reeeiver and for an accouuting and distribution of its assets among 
its creditors. . , , 

In Equity. On exceptions to report of mastcr. 

May 8, 1905, the following bill in equity was filed by complainant, as 

administratrix of Charles Weiss, deceased: 

To tbe Judges of tbe Circuit Court of tbe United States for tbe District of 
Massacbusetts : 

Anna L. H. Weiss, of Needbam, In the county of Norfollc and conimon- 
wealtb of Massacbusetts, as she is tlie adminiptratrix of tho estate of 
Cbarles Weiss, late of said Needbam, deceased, intestate, the plaintiff being 
a citizen of said commonwealtb of Massachusetts, brings tliis, her bill, 
against Haight & Freese Company, a corporation incorporated under tbe 
laws of the statè of New York, but baving a usual place of business in Boston 
in tbe county of SuffoUî and eonnnonwealth of Alassaebusetts, baving appointed 
the Commissioner of corporations of said commonwealtb its attorney for 
service of process. 

And tbereupon your orator coniplains and says that she briugs this bill 
as a créditer of the said défendant on lier own account and in behnlf of 
ail such other creditors as may cboose to join liereiu. That your orator 
is informed and bolieves, and therefore allèges, that tire défendant at the 
tiines hereinafter mentioned, and thereafter, bas pretended to carry on the 
business of buying and selling stocks, bonds, commodities, and securities 
upon commission, and to exécute orders for tlie purchase and sale of the 
same. That, wlth the purpnse of de^eiviug and defrauding such ircrsons 
as may be induced to deal with it, t'ie défendant bas organized offices to carry 
on such pretended business in Boston al'oresaid, and in New York and 
l'hiladelphia, witli other branch ollices and connections elsowiiere. That tlie 
said détendant, altliougb authorized by its charter to buy and sell stocks, 
bonds, and sectirities upon commission, in reality exécutes no orders for 
tbe purchase or sale of tire same, except wlien it becomes necessary to do 
so for tlie purpose of eovering up and concealing the real nature of its 
business, wbieh is in substance to aocept ail orders for the purchase and 
sale of any stocks, bonds, commodities, or securities vi'bicb may be given 
to it at tlae market priées, and by inducing its custnmers to exet'uto pawers 
of àttorhey or otber autbôrity for the purchase and sale of the same, and 
by permitting customers to trade upon a very slight inargin, to take ad- 
vantage of market fluctuations in such a way tliat tbe account of each 
customer may be pretended and representod to bave been sold ont at a 
priée showiug a loss to such customer, T,bat, in pursuance of tbe aforesaid 
fraudulent scbeme tbe défendant charges its customers a commission 
for the pretended exécution of their orders of purchase and a similar com- 
mission for pretended exécution of orders of sale, aud interest comiiuted 
upon tlie différence between the aniount paid by such customer as margins 
aud tlie vvbole market value of tbe securities supposed to bave been pur- 
cbased as aforesaid, and upon fictitious loans and balances, so that tbe 
interest so eharged amounts to a very large sum. That, for tbe purpose 
of carrying on the said pretended business, the défendant bas a spécial 
form of eontract witb its customers, whicb is as follows: 

"Wben stocks are purchased tliis order may be executed in any city or 
place, wbether on auy excliange through a member tbereof and subjeet to 
its customs and rules, or by private purchase, as Halgbt & Freese Com- 
pany may elect; and any other client of Haight & Freese Company may be 
the seller. But Haight & Freese Company is not to be obliged to disclose 
tbe name of any client in any event. The purchase may be made delivery 
on purchaser's demaud. Haight & Freese Company may pledge for any 
amouiit the securities, wlien bougbt, mingled witli tbe securities of other 
customers, or of brokers ■ tbemselves, : and may loan any stock, giving bor- 
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rowers the rlght to sell and to return différent certiflcates, and may, with- 
out any demand of or notice to me whatever, and on any exchange, or 
by private sale, olose ont ail transactions on margin : (1) As to securities, 
wheiiever margin is less than one-lialf of one per cent, oé the aggrogate of 
the par value of ail the securities being carried for me on margin, and (2) 
as to conimodities whenever margin is exhausted. Ail orders to buy, here- 
after or heretofore given, are to be considered as subject to the above unless 
otherwise expressly stipulated therein." 

And when stocks are sold, as f ollows : 

"This order may be executed in any city or place, either on any exchange 
through a member thereof and subjcCt to its customs and rules, or by 
private sale, as Haight & Freese Company may elect, and any other client 
of Haight & Freese Company may be the buyer. But Ilaight & Freese 
Company Is not to be obliged to disclose the naine of any client in any 
event. Haight & Fre«se Company may, withotit nny demand of or notice 
to me whatever, and on any exchange, or by private purchase, close ont 
ail transactions on margin : (1) As to securities. whenever margin is less 
than one-half of one per cent, of the aggregate of t!ie par value of ail 
the securities being carried by me on margin, and (2) as to commodities 
whenever margin is exhausted. Ail orders to sell, hereafter or heretofore 
given, are to be considered as subject to the above unless otherwise ex- 
pressly stipulated therein." 

That if the account of any customer dealing with said défendant is not 
closed Dut so as to show a loss, or if the resuit of the double and illégal 
commissions so charged, and interest charges as aforexaid, do not exeeed 
any apparent profit made by such customer, he is indnced to continue his 
trading until the account shows a loss, or until the snmo lias been closed 
«ut for lack of sutficient margin; but In fact no business Is transacted, 
and ail transactions are entirely fictitious and fraudnlent as against its 
customers. 

That your orator Is informed and believes, and therefore allèges that, 
■ in pursuance of the above-described fraudnlent scheme and pretense, the 
défendant indnced your orator's intestate, Charles Weiss, on or ab:nit the 2d 
day of September, 1902, to begin to gi^ie it orders for the purchase and 
sale of stocks and securities, and induced him to pay to it from time to time 
between the said 2d day of September, 1902, and the .Slst day of .Tanuary, 
1905, varions sums of money amounting in the. aggregate to .$.",?!80. That 
the said sums were paid by him to the défendant as margins against his ac- 
count. and for commissions and Interest charî^ed as aforosaid. That tho 
said Weiss was fraudulently iuduced by said défendant to believe that 
his orders for the purchase and sale of securities had been duly executed. 
and that his said transactions had resnlted in large losses. That the said 
Weiss continued to deal with said défendant as aforesaid up to within 
a short time of his death, which oecurred on the 17th day of Pebruary in 
tlie current year, 190.5. That thcreafter your orator, being the widow of the 
said Weiss, having been duly app 'inted administratrix of his estate, and 
having duly qualifled as such administratrix. had an interview with one 
of the employés of said défendant with référence to the said account of lier 
intestate, and the said defendnnt rcpresented to your orator that there 
was due to her nnder said account only the sum of $1G0, as tlie alleged balance 
thereof, and falsely pretending and rcpresentiiig tliat that was the entire 
amount due to your orator. ind'Kc^l her to accept the snine and sign a 
receipt therefor. Thnt your orator was t'nen ignorant of tbo fact that tho 
defcndanfs transactions v,-ith lier iiite-tato under said account had been 
fictitious. and that no stocks or bonds had been purcluised or sold tiierc- 
under ; but she bas since been informed, and now believes, and tlierefoi-e 
allèges, that In fact no actual pnrcbases or sales were niade for lier in- 
testate nnder said account, and that the said account was wliolly fraudnlent 
and fictitious, and so manipulated as to show a loss of the money paid 
in as aforesaid. That the détendant now owes your orator the said sum of 
$5,380 less the said amonnt of iJlGO received by her as aforesaid, to wit, 
-15,220 with interest tbereon. 
148 F.— 26 
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That your orator Is Informed and belleves, and therefore allèges, that 
many other persons besldes her intestate hâve been deceiT^d and defrauded 
in the same manner as above stated. That by means of large advertise- 
nients in the newspapers the public hâve been Induced to believe that the 
défendant is eugaged in legitimate business, whereas In fact said business 
is a mère swindling device Imown as a "bucket shop." ïhat the défendant 
bas made and is malclng large profits from its customers, which its officers 
and persons controlling its affaira eoiistantly withdravf and convert to 
their own use. Tliat tlie défendant bas no cai)ital, aud keeps no regular 
books of aceount, but, in order to conceal tire real nature of its business, bas 
prepared and keeps false and fictitious boolcs of aceount. That the de- 
fendant has a large number of creditors and has not suflicient assets to 
pay their elaims, but is carrying on its business opérations from day to 
day by means of the money received from customers dealing with it. 

To the end, therefore, that the défendant may, if it ean, show why your 
orator should not bave the relief liereby prayed, and may, according to 
the best of its knowledge and bellef, full, true, direct, and perfect answer 
make, but not upon oath, which is hereby waived, to the allégations herein 
contained ; and, inasmuch as your orator has no adéquate remedy at law, 
she prays: 

(1) That a writ of Injunction issue restraining the défendant, Haight & 
Freese Company, its officers, agents, and servants, from paying over or 
delivering any of the property in its hands or control to any person other 
than a receiver to be appointed by this honorable court as hereinafter 
prayed, and restraining and enjoining ail other persons or corporations, 
and particularly ail banks, trust companies, and safety deposit companies 
having in their possession or control any property belonging to said de- 
fendant, whether standing in its name or in the name of Charles H. Poor, 
Jr., manager, or William G. Conkllng, or in the name of William H. Llllls, 
vlœ président or treasurer, or of one Beardsley, cashier, or in the name 
of any of the directors of said corporation, Including one George G. Turner 
and Harvey Watson, from paying over or transferring the same to any 
person other than such receiver, or from permitting the défendant or either 
of said persons nanied, other than a receiver of this court, from removing 
the same; and particularly from allowing the contents of any safety de- 
posit box standing in the name of the défendant or of any or either of said 
persons mentioned from being withdravvn, except by such receiver, until 
the f urther order of this court. 

(2) That a proper and sultable person may be appointed to reeeive, coi- 
lect, and take possession of ail the property of said défendant, including 
ail of its assets, choses in action, accounts and books of aceount, cor- 
respondence, papers, and memoranda, whether in the possession of said 
défendant, or of either of the persons above mentioned, or of any other 
person acting in the defendant's behalf, with authority to reeeive and 
hold the same as such receiver of this court, until further order of this court. 

(3) That an aceount may be taken of the amount due to your orator, 
and of such other creditors as may join in this bill, and that such amounts 
as may be due upon an accountlng, as aforesaid, may be ordered to be paid. 

(4) That said défendant may be perpetually enjoined and restrained 
from carrying on the above-described fraudulent business and transac- 
tions, and its property may be distributed among its creditors, and that 
it may be ordered to be dissolved. 

(5) That your orator may hâve such other and further relief in the 
premises as the nature of the case shall require and to your honors shall 
seem meet. 

And may it please your honors to grant also unto your orator a writ of 
subpœna to be directed to said défendant Haight & Freese Company, 
connnanding it to appear and make answer to the aforesaid bill of complaint, 
at a certain time, aud to abide by the further order of the court. 

After the appointment of a receiver and the filing of an answer and 
amended answer by défendant, the issues were referred to Marcus 
Morton, as master, who reported as follows: 
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In accordance with the order of référence, dated January 25, ldOC>, T hâve 
heard the parties and their couusel, hâve taken the testimony, aud herewlth 
report to the court the flndings of fact and conclusions of law on the issues. 

The plaintiff, as administratrix of the estate of her husband, Charles 
Weiss, brought the bill in suit in behalf of herself and ail creditors of the 
défendant corporation to obtain the appointment of a receiver and an 
accounting. 

Ervan E. Chesley, Gilbert E. Ellis, Oscar A. Ritzman, Frederick C. Rafter. 
Herbert P. Dowell, Peter N. Campbell, Charles R. Coombs, and William M. 
Silberstein were admitted by the court as parties plaintiff and were heard 
by the master. 

George L. K. Loeser, Marius Berry, Adolph Kaufman, and Samuel Brim- 
berg were aiso admitted and heard as plaintiffs, but their claims were sub- 
sequently withdrawn without préjudice. 

The plaintiffs vrhose accounts were presented claimed to be entitled to 
i-ecover the amount paid In by them to the défendant company as margins 
in certain stock transactions, on the ground that the défendant company 
fraudulently pretended to carry on and held itself out to the public as 
carrying on a legitimate stock brokerage business, and in pursuauce thereof 
to actually exécute orders given by customers for the sale and purchase 
of stocks and commodlties, whereas it was in reality only a "bucket shop" 
so ealled, not actually executing customers' orders, but only pretending 
so to do. 

It appeared that the défendant corporation vi'as organized in 1900. 

W. H. Lillis and George G. Turner owned practically ail the stock, were 
the offlcers of the company, and with one Harvey Watson managed the 
business. 

Eranch offices were established in some 70 différent places throughout 
the United States; the gênerai method of carrying on the business being 
the samè everywhere. 

The defendant's place of business In Boston was at 85 State street. The 
company occupied the second floor of the building and several floors above. 
The rooms on the second floor were for customers and were fitted out with 
ail the conveniences necessary to carry on a brokerage business and such 
as were used by ail stockbrokers. There were stock boards and tickers, 
téléphones and telegraph machines, telegraph operators and clerks, and 
"buy and sell" slips for customers' orders. 

The défendant issued and distributed to the public a "Guide to Investors," 
containing notices from papers referring to them as "Bankers and Brokers," 
and also published from time to time market letters, in which they advertised 
themselves as buying and selling stock. 

Customers, including ail the plaintiffs, who ordered stock bought would 
receive a notice on a printed form that the stock had been bought. Thèse 
notices, as also the order slips, contained a provision that the order could 
be executed on any exchange in any place by private purchase from any other 
client of the défendant or any one else, and also that the plaintiff could 
pledge securities mingled with the securities of other clients or its own, or loan 
such securities, giving the borrower the right to sell and to return other 
certificates, and also to close out the securities and commodlties without 
notice to customers when the margin reached a certain minimum point. 

Statements were also rendered by the company from time to time to 
customers, including the plaintiffs. In which it appeared that they were 
charged commissions upon transactions, interest upon the purchase cost 
of stocks, or commodlties bought, and were allowed interest upon the balance 
in their favor. Dividends declared upon stock alleged to bave been bought 
by défendant for customers and held as security were also credited on cus- 
tomers' accounts. Statements also indicated the stocks of which the cus- 
tomers were "long." 

The orders when they were given to the telegraph operator on the second 
floor at 85 State street were telegraphed to the floor above, where there 
were other operators to receive the orders from downstairs and from other 
branch offices. 
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The orders were Iianded by the operator to a clerlï:, who woiild flll thom 
by puttirig upon the order a prioe which he obtained from the stock board 
or tape. The clerk then signed upon the order the time when and the price 
at which it was fiUed, and this information was tlien telegraplied downstairs. 

Among the bocks o( the plaintitï theve was found only one which showed 
that any stoclvs had been actually pureliased, and that book contained rela- 
tively but a few transactions. No boolc or boolcs were found by tire re- 
ceivei's showing any loan transactions or deposit of collatéral with banks 
or trusts companies or transactions between the défendant conipany and 
a membor of any stocli exchantte. One book showed some transat'tions 
between the said Lillis and a firni of brokers nanied W. X. Fuller & Co., 
then members of the Boston Stock Exchange, which appureutly was a Com- 
pany book, but the transactions were relatively few in inimber. 

There was a IMiiladelphia wire in tlie oftiecs. and some orders were 
apparently transmitted to a broker on the Consolidated Exchange of Phila- 
delphia. There was nothing, however, in the books of the eompany to 
indicate how many orders were so executed, and no officer of the eompany 
appeared to testify as to such orders. 

A card catalogue was kept indicating some few stock transactions. 

The accountant for the receivers could not tell from an examination of 
the books whether or not the défendant eompany had on hand at any given 
finie stock ordered to be purchased. 

In View of the fact that the acconnts of the eompany were carefuily kept, 
the absence of such book or books was signiflcant. 

It also appeared tliat at the time that the reeeiyers took possession there 
were on hand in the Boston office only about 110 eertificates of stock, wofth 
at that time about $13,000, and other eertificates worth about 53,000 in tna 
branch offices. 

The court subsequently ordered the return of most of thèse to certain 
creditors. 

None of the eertificates which the books of the eompany indicated that 
the plaintifCs were "long of" were inckided in those so found. 

The défendant eompany also used a form of release which is given in full 
hereafter to protect it against liability under the acts referred to therein 
and commonly designated as the "Bucket Shop" acts. 

The plaintlff also put in évidence the books of the Company and state- 
ments in the cashler's handwriting apparently made up from the books, 
checlîs and check books and account books used by persons claimed and 
proved to be offlcers or agents of the eompany, and the testimony of S. S. 
Fitzgerald, who was acting for tlie receivers in taking possession of the 
assets of the eompany in explanation of them. 

The défendants duly excepted to tins Une of évidence. 

The évidence of the method of conducting the business other than that 
indicated by the évidence of the books so conclusively established the nature 
of the business that I excluded from my considération the somewhat com- 
plicated System of keeping the books and the testimony of Fitzgerald in 
regard to the same. 

The évidence clearly showed, and I flnd, that the défendant eompany 
fraudulently held itself out to the public as a legitimate stock brokerage 
house and as actually buying and selliug the securities ordered by customers. 
Its wliole method of advertising, conducting its business, and dealing with 
customers indicated that it intended that the public ■ should so believe. It 
was equally clear, and I find, tliat the défendant eompany was not conducting 
such a business, but was in reality running a so-called "Bucket Shop." 

The transactions with their customers, although on the face actnal transac- 
tions, were fictitious ones and were intended by the eompany to be fictitious, 
exeept possibly in a very few instances which did not aflrect the gênerai 
practice. 

Correspondence between said Lillis and Turner plainly Indicated that they 
considered the business to be illegitimate. 

The légal right to reco^-er the amount paid to the défendant eompany by 
the varions plaintiffs is based upon the proposition that the payment had beeu 
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luade upon tlio understanding on the part of the plaintiffs tliat they should 
be applied by the détendant company lor the purpose of buying stocks to be 
oarried on niurs;ius, and that they were received by the détendant œmpany upon 
the implied agreemeut that they should be so used, and that they had not been 
so usetl. 

The proposition assiimed that the i)]aintil'fs in oaeh case boiicved and nnder- 
stood that they and tlie défendant company were curryiug on actual trans- 
actions and were not cngaged m sucli gauibiing transactions as tlio law stamps 
as illégal. 

Excluding for the prosent a considération of the WVjiss and Silberstein 
claiins, the évidence was quite clear, and I flnd, tliat ail the othor plaintiffs 
believed and understood that the (lonipany was nctnally carrying l'or them on 
niargin the stocks ordered, and ihat the transactions were actual andi legiti- 
rnate ones. 

The method of carrying on business by the défendant company, as has been 
stated, would natiirally Induce such a belief and would fairly warrant its 
interence in the absence of évidence tending to show the coutravy. 

It also warrants the inference, and I flnd, that the détendant company 
agreed to use the margins for the actual purchase of stock. 

There was évidence to show afflrmatively that the plaintiffs Chesley, Ritz- 
man, and Campbell believed and understood that the défendant conipatiy was 
actually filllng their orders. Chesley testified that at times he bought and paid 
for the shares and rtctwved the certiflcates. Ritzman testiflcd tUat he did not buy 
more than he could 'mj for so that he could take the eertilicates up if the priée 
went down. Campbell bought ancî paid for and received in a nuniber of in- 
stances the certiflcates, and testified that he supposed that the défendant 
company was actually buying the stock for him. 

The plaintiffi EUis, as appeared from the cross-exaniination, never asked. for 
or received any stock. The plaintiff Rafter did not, bave money sufïicient to 
talte up some of his stoclî and did not want the certiflcates. The p'aintiff 
Dowell opened an account for margin trading, never called for or desired the 
certiflcates, was settiug off his purchases against his sales, and "was playing 
the marliet for a profit." 

Such évidence was not inconsistent with legitimate margin transactions, and 
did not in my opinion overcome the effect of the other évidence. 

I flnd therefore that the plaintiffs under considération were led to believe by 
and did believe that the défendant company was actually buying and selling 
stock for them, that the défendant company imfrliedly so agreed, and that it 
did not keep its agreement. 

Weiss Claim. 

The évidence in this claim was contradictory. The same methods were used 
with Mr. Weiss as with the other customers, and, as has been stated. thoso 
methods would natm-ally lead him to believe that the transactions were real. 

The plaintiffi Berry testified that he comiilained to Weiss about the interest 
charged by the défendant company, and said to him that he, tlie witness, might 
as well "go out to abucket shop," and that Weiss persuaded him from do- 
ing so and said it was a flrst-ciass house. 

The witness also testified tliat lie said to Weiss: "Suppose thèse shares are 
not actually bought?" And Weiss said that they were; that they were actual- 
ly bought on the Exchange in New York, and were held there by the banks 
who loaned money as collatéral. 

To meet this evidenc-e the défendants relied upon the testimony of ono 
Stover and six releasos which Weiss liad signed. 

Stover testified that he was a close friend of Weiss, and that he had often 
talked with him about the business of the défendant company : that Weiss 
asked Irni whe'iipr t'^e défendant eoniitany was a "bucket sho])" and was told 
that it was; that Weiss also asked aliout the strength of the eompany and 
was tokl that tlie «ituess' e.^perience had been satisfactory. 

On cross-examination it appeai*ed that the witness took customers to the de- 
fendant company and received a percentage of the commission from the cus- 
tomers and the company for so doing. 
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The releases were as folio ws: 

"Boston. 

"Received of Haight & Freese dollars on aecount, and I hereby re- 

lease and dlseharge Haight & Freese Co., ils offleei's, agents, servants and eacli 
of them from any and ail right of action, elaini or deuiand under or by 
vlrtue of ehapter 437 [p. 338] of Aets of Massachusetts for tUe year 1800 or 
any amendment thereof ; or under or by virtue of any law or statute what- 
ever, for any payment at any time heretofore made or value of anytliing at 
any tlme heretofore delivered on any contract or transaction vvhatever, and 
I coveuant never to sue tlœrefor them or either or any of them and I hereby 
waive ail rights under said act and under ail amendmeuts thereof. 

"Witness my hand and seal this day of ." 

Thèse releases, which were used with ail eustomers to whoin money was 
paid, v^ere undoubtedly intended by the défendant company to protect it from 
claiins under the so-called "Bucket Shop Act." 

In the absence of other controlling évidence, the signing of such a release 
would fairïy raise a doubt as to the knowledge of a customer of the nature 
of the transaction. 

It Is perfectly possible, howevcr, that a customer who wiia called upon to 
sign such a release could sign it without appreciating its signiflcance. It 
seems hardly fair to charge the plaintiff with a knowledge of the fictitlous 
nature of the transaction because he signed such releases wheu he had 
been led to believe by repeated actions of the défendant company that the 
transactions were genuine. 

The évidence of Stover, a man worklng for the défendant'» Interests, dld 
not carry to my mind the welght that Berry's testimony did. I flnd that the 
plaintiflf Weisa was led to believe by and did believe that the défendant com- 
pany was actually buying and selllng stock; that the défendant company Im- 
pliedly so agreed ; and that It did not keep such agreement. 

A release signed by the plalntifC Mrs. Weiss was also put in évidence. This 
release under seal was In the same form as the releases signed by Mr. Weiss, 
eseept that thèy were "in full of ail demands" instead of "on aoeount." 

The release upon its face, as has been stated, was designed to relieve the 
défendant company from llability under the so-called "Bucket Shop Act," 
and might fairly be interpreted as being conflned to such purpose. I flnd that 
ail the releases by their terms purported to disehnrge the défendant company 
only from liabillty under the Acts of 1890 therein referred to, and were not 
intended nor did they discharge the défendant from llability for the claim 
in suit. 

I report the following évidence, and make flndings of fact thereon in case 
my interprétation of the release is erroneous : 

Mrs. Weiss testifled that, in response to a message purporting to corne 
from the office of the défendant company, she w'ent there on March 31, lt>02, 
with one Schmitt. She asked for the money that was due her husband aud 
upon request showed the certiflcate of her appointment as administratrix 
and was given .?in4.62. She was told by the cashier that it was ail that was 
due. She started to go ont with the money and was then asked to sign the 
release, being told "that it was ouly a matter of form," aud that she there- 
upon signed it and Schmitt witnessed it. She stated that she never had had 
any business expérience. She did not ask for an aecount because she thought 
that they wonld do what was right by her. That neither she nor Schmitt 
read the release. 

Schmitt testifled that he did not read the release. 

The cashier of the défendant company testifled that Mrs. Weiss asked for 
the balance of her husband's aecount and was requested to show her ad- 
ministration certiflcate. That the release was passed to her to read, and she 
signed It and passed it back and was then giveir the money. He also testifled 
that he told her that it was a release in full, and that both Mrs. Weiss and 
Schmitt read it over. 

It was claimed that the release was fraudulently obtalned aud was theie- 
fore not binding. 
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The eTidence did not satisfy me that the cashier had misrepresented to Mrs. 
Weiss the contents of the instrument or Its purport. She had ample oppor- 
tuiiity to examine it and learn its contents. 

The Company and its offlcers, however, were knowingly conducting an 11- 
legitimate business. 

The ofticers, and the cashier, must be presumed to hâve known of the lia- 
bility of the company to repay the margins. 

The nature of the receipt itself would tend to indieate this. 

The cashier did not state to Mrs. Weiss the true facts, but led her to be- 
lieve, if he did not openly state, that the araount paid to her was ail that was 
due. ' 

A failure on the part of an ofRcer or employé of a corporation which was 
carrying on, to bis knowledge, an illegitimate business to state ail material 
facts to a customer who had been actively misled into believing that the 
business was legitimate and bis rights duly protected is, in my opinion, such 
a fraud lu fact and law as woiild avoid a release obtained from said cus- 
tomer. 

The fact that the défendant company oecupied a position in relation to 
its customers more or less of a flduciary nature makes the concealment of 
the true facts stiU more culpable. 

The plaintiffs had paid iu as margins, from time to time, différent amounts, 
and had, in some instances, drawn out cash. 

The net balance due to each was as f ollows : 

Krvan E. Chesley §3,996: G. K. Ellis $5,897.25; 0. A. Ritzman $180.50; F. 
C. Rafter .$560 ; H. F. Dowell $320 ; C. R. Coombs $4,043.40 ; Peter N. Campbell 
$18,407.31. 

Cari Weiss had paid in $5,380 and had drawn out $327.50. Crediting his 
account with the amount paid to Mrs. Weiss, $164.02, the net balance due to 
her Is $4,887.88. 

It is agreed that the claim of the plaintilT Silbersteln for $100 should be al- 
lowed, and that he had a preferred claim, inasmuch as the amount was paid 
lE by him only a few minutes before the reeeivers took possession. 

I also flnd, at the request of the plaintiffs, that at the time the reeeivers 
were appointed the entire assets of the défendant company did not exceed 
$150,000, and that the liabilitles of the company to customers \TOre over 
$500,000, whether such liability existed to repay to customers the exeess 
of margins paid in and not drawn out or to pay them the amount which 
would hâve been due had the business, as conducted, been liquidated accord- 
ing to the books when the reeeivers were appointed. 

I flnd, therefore, that the défendant company was insolvent. 

I report, at the request of the détendant, that there was no évidence 
that the défendant had failed to meet its obligations in the ordinary course 
of Its business prier to the appointment of the reeeivers. I did not consider 
the good will, if any, iu stating the assets of the défendant, and there was 
no évidence offered that it had any value. 

The défendant, after the hearings before me had been closed and the 
draft report had been submitted, for the first time requested me to report ail 
the évidence. 

I refused this request, inasmuch as the rule to the master did not direct 
me to report the évidence. 

The défendant took the following exceptions ta the admission of évidence : 

The plaintiff offered In évidence the following conversation held by clerks 
of th« défendant company with Stephen S. Fitzgerald, asaociate counsel for 
the reeeivers, who toolc possession, with others, of the corapany's premises: 

The conversation and the conditions under which it was held was testifled 
by Mr. Fitzgerald to be as f ollows : 

The rooms taken possession of on the third floor were a storage room, a 
room oecupied by clerks adjoining the storage rooms, and the room oecupied 
by Mr. Lillis the other side of the room with the clerks. The room with the 
clerks in it had a blackboard on one side, a lot of tickers, and a number of 
clerks at the tickers. In the middle of the room was a long table on which 
there were a number of slips of paper and a man standing over them. Fitz- 
gerald asked the clerks to stop doing business. They were writing out 
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figures on little slips of paper. He asked what the figures were, and tliey told 
him they were orders from the branch offices. On the middle of the table 
there was a lot of siniilar orders with figures in heavy pencil with a ring 
around them. Some of the clerljs were writing out figures on a little black- 
board which was given to tliem by a clerk at the end of the blackboard, who 
was reading from a tape. In the center of the room vs-as a clerk who was 
examiuing the orders which were arraugcd in groups, and the orders which 
had been fllled were separate from the orders wliich had not tseu fiiled. He 
looked at the blackboard and then down at the orders. Mr. Lillis was in his 
room, aud the door betwceii the rooms was open. He was clearly witliln 
earshot. 

The défendant duly objected and excepted to the admission of the conversa- 
tion contained in this testiniony. 

The testimony of two plalntiffs, Ritzman and Campbell, to the following 
effect, was admitted : 

The plaintiff Ritzman, on direct examination, testilied in part as follows : 

"Q. On any of thèse purchases or sales of stock were you informed by the 
défendant company or by any of its officers or agents that thcy were not 
actually executing the order which you put in? 

"A. No, sir. 

"Q. So far as you knew they were executing the orders? 

"A. Certainly. 

"Q. You intended them to exécute them?" 

This question was objected to and admitted and exception duly taken. 

"A. I never knew any différence." 

The plalntifC Campbell, ou direct examination, testifled in part as follows : 

"Q. Had you any reasoii to believe that tliey (the défendant corporation) 
were not actilally buying and selling thèse stocks? 

"A. No. I had no reason to believe but what they were buying them just as 
they stated. 

"Q. What was your intention as to the exécution of the orders, whether you 
intended that they should buy the stock when you told them to biiy it?" 

This question was objected to and admitted subject to the defendant's ex- 
ception. 

"A. I supposed that they would buy it, supposed they were buying It the 
same as I hâve dealt with other brokers, aud they say they buy their stocks 
and bave them on liand, hold them. I supposed they were doing the same 
thing." 

The plaintiffs offered in évidence a conversation of the plaintiff Berry with 
Charles Weiss, the intestate of the plaintiff Anna L. H. Weiss in December, 
3902, In substance as follows: 

"Charles Weiss told me how money could be mado in stocks and explalned 
thiugs to me. M'entioned how soveral men had made money and said the de- 
fendant actually bought shares on the Exchauge in New York, and that they 
were held there by the banks, who lent money as collatéral, and further that 
a uniform rate of interest at C per cent, was charged because they could not 
change the rate of Interest evory time the mouey markct fluctuated." 

The défendant objected and duly excepted to the admission of this testi- 
mony. 

The défendant objected to the évidence of the plaintiffs other tlian Weiss, 
including tliose whose claims were subsequeiitly withdrawn, as to their indi- 
vidual transactions with the défendant being considered as évidence in the 
Weiss case; there being no évidence that said transactions were known to 
Charles Weiss. 

I admitted the testimony of thèse plaintiffs in the first instance as évidence 
necessary to prove the elaim of each plaintiff and made no ruliug as to its 
admissibility as évidence in the Weiss case. I subsequently considered and 
gave welght to it in the Weiss case only so far as it tended to show the gên- 
erai method of business which the défendant comi)any was holding itself out 
to the publie as conducting. The évidence apart from this testimony was, in 
my opinion, sufflcient to warrant tlie flndtngs which I made as to the apparent 
method in which the défendant eonducted its business. 
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The plalutiff offered évidence as to the gênerai methods of the business of 
the défendant corporation, some of vvhieli metliods were not shown to hâve 
been brought to the notice of any of the plaintitt's. 

The défendant objeeted and duly excepted to the admission of such évidence. 

The plaintilï ottered in évidence certain letters marlied Exhibit 5, 6, and 7, 
which were as follows: 

"April 24, 1905. 

"Dear Bill: Nine interments hère to day. Three suits started agaiust ns 
as a resuit of newspaper notorioty. Hâve engaged Al Shields to défend. We 
iire in délicate position; if we confess gHml)ling by stoelis on niaririu which 

lets us ont in this state. The d n paper niight encourage proceediiigs by 

the losers against us as a ganibliug house — if we défend regularly boolvs niay 
be made to be produced. I will défend with view to delay. The 'systeni' 
should take in some casli to-day and wipe ont some obligations. I bave re- 
oovered my serenity and am again 'on the percb,' N. A. to-day pursued Par- 
rish & Co. members of Oon. Looks as if charter would be anuulled upon 
technicalities. ' 

"As ever, G." 

"Fahey was down and gone home again." 

"Boston, Oct. 18, 1904. 

"Mr. G. G. Turner & Mr. Harvey Wat^'m: As far as possible when our 
customers attempt to draw cash against pnper profits we endeavor to hâve 
them retain fair sized margins on their holdings, though it is not prudent to 
liold off in every case. It dépends entirely upon circunistauces, and where 
we think it désirable we explain our reasons in about the following way; 
It is hardly necessary to call your attention to this niatter, as you undoubt- 
edly are taking the same stand yourself, and you might perhaps be able to 
make some suggestion to us to add to the explaTiation. 

"The fact that we try to exact more than the ordinary margins does not 
alter the distinctly bullish attitude we liave maintained for many months, 
but wlian spéculation broadens eut to its présent dimensions a broker bas, for 
the protection of ail his customers, to take a more conservative stand and 
must expect more than the usual co-operation from liis customers. As stocks 
rise in value the sums required by the broker between the usual mnrgin and 
the market cost to take on new Unes increases enormously while banks In- 
sist upon a large security on loans, and turtliermore. there are many issues, 
good ones too, which banks diseriniinate against and which a broker must 
lock up in his safe. As we do a tremendous business in fractional lots, it is 
an impossibility at ail times to give an account the minute scrutiny it re- 
(juires as to margins, and thenefore, for our own protection as well as for 
our customers as a wliolCj^stop loss orders liave to be kept in and the usual 
courtsey of calliug additional margins oniitted in many cases. Witli an ac- 
coiuit amply margiued the broker's lot is just so mucli casier as he bas the 
opportimity to care for sucli accounts and give due notice if more funds 
should be required. Many pi'omising Mc('Ounts hâve been utterly sacriflced 
by exhaustioa through slim margi;is during some Sharp décline where co- 
operation with tlie broker would hâve carricd them back on the rallies to 
tlieir original condition. Our conservatism, w-hich is an insurance to our 
customers, sometimes diverts Ijusiuess, bat we woald ratlior be sure than 
sorry. It bas euabloMl us to kefi)) couLiuuously in business for a score of 
years witli capital uninipaired, while bouses which bave undertaken to care 
for business ou too small margins fre(]uently dropjied from the ranks ; traders 
not only losing accrued profits but margins as well. 

"The above Une of argument, of course, would not apply to pyramiding, 
as you would undoubtedly be willing to accept trades of that nature on 
nominal margins. 

"Yours truly." 

"Philadelphia, Mar. 17, 1904. 
"Jly Dear Bill : Your letters received and contents duly noted. I tnist 
you will live up to the conclusions contained thevein not only for the eommon 
benefit but for your own spécial good and health, as well. 
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"I don't know wliether or not my selieme will stand water but I incline to 

tlie opinion that it vvill lielp some in tlie sliape tliat I liave extiaustively 

outlined it to T. Faliey. Tou know my sentiments as to scUing ; aiiytiiing tliat 
would l^t us ont now witli $300,000 eacli or more I would feel inolined to ac- 
cept. You and I could go into some nice legitimate business togettier where, 
if tlie profits were not so large, they would be certain witliout molestation 
and with our capital to utilize in arbitrage, stock borrowing and carrying for 
interest, etc. I am sure we could witliont killing ourselves make it earn 
safely 15 per cent, per annuui, whicli would not only keep the wolt from tlie 
door but lîeep us sutficiently occupied so as not to beeonie rusty, and we could 
get three or four nionths oach annually for traveling and pleasure as long 
as we were together knowing as we do tbat we ran trust each other. 

"Tbere is always the fear in my mind tbat sometliing uiight liap])en wben 
markets are hlgb to drive us out of business in whieb case it would be 
oblivion. I don't fear bull markets, but other things ; lience my extrême 
willingness to listen to a good offer now. What can and will Rand's folks 
positively do and in what way will they guarantee to us the carrying out of 
their olïer. It should be if accepted — Spot cash! Sorry you can't be on deck 
Friday. Am half iuclined to run uj) to Boston Saturday nlght — meeting you 
tbere Sunday for a talk. Do thè Fall River boats still run Sundays? I 
thiuli the Met, I-'attee and as many others as are good from Boston should 
be brought into alliance with H. & F. Loring, McLean and Laharee Baxter. 
Labaree and McLean hâve joinod issues witli H. & F. Loring. We be- 
tween us could build up and make Con. Ex of Phila. safe and bave a 'stock 
Co. of Names.' The Exchange would do well on clearances alone far more 
than paying expenses. It should be talked over. Note Labarees paper — 
'member Con. Ex of Thila. and Correspondents of N. Y. Cotton Ex. N. Y. 
CofCee Ex. & Chi. Board of Trade.' How is that for nerve? If I don't see 
you there hope to bear from you in N. Y. Thèse n^atters are well worthy 
of considération for the eonimon benefit of ail interested. Together in some 
such manner we are a i)ow6r — separately we are vulnérable and amenable 
to the law and the shyster lawyer. 

"As ever. G." 

The défendant objected and exeepted to the admission of thèse letters. It 
was clearly proved that they were written by one of tlie oiïicers of the 
corporation to another officer. 

The plaintitï ofCered évidence of the manner in which the défendant con- 
ducted its business, including the literature and the letters above referred to, 
which was not shown to hâve been brought to the attention of said Charles 
Weiss. 

The défendant objected to the admission of this évidence as évidence in 
the Weiss case. I eonsidered and gave weiglit to the évidence only so far 
as if tended to show the apparent and actual method in which the défendant 
corporation conducted its business. 

William P. Maloney, Asa P. French, George Hogg, and James S. 
Allen, Jr., for complainants. 

I. R. Clark, G. F. Ordway, and Franklin Bien, for défendant. 

LiOWELL, Circuit Judge. Anna Weiss, the complainant, admin- 
istratrix of Charles Weiss, filed this bill in equity in behalf of herself 
and ail such other creditors of the défendant as should join therein. 
The bill alleged, in substance, that Charles Weiss had employed the 
défendant as broker to buy stocks on margin ; that the défendant had 
deceived and defrauded Charles by pretending to do this as a legitimate 
broker, while in fact it carried on merely a bucket shop, and had made 
no real purchase of stocks. The bill further alleged the defendant's 
insolvency, its keeping of false and fictitious books of account, and the 
conversion of its property by its officers to the use of the latter. The 
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bill prayed for a receiver who should distribute the corporate property 
among the crédite rs. 

James D. Coït was appointed receiver, and took possession of a large 
amount of property belonging to the défendant in this commonwealth. 
Like proceedings were begun in Connecticut, New York, and Pennsyl- 
vania, and considérable sums of money were taken by the receivers 
appointed in those states. Many persons, alleging themselves to be 
creditors of the défendant, hâve intervencd, and hâve been made parties 
complainant in this proceeding. The defendant's answer, as amended, 
set ont that it was not a bucket shop, but actually bought and sold 
stocks for its customers, including Charles Weiss. It set out further 
that it was not bound to make actual purchases of stock, and that 
Charles Weiss did not intend that any purchases should in fact be 
made ; that he understood fully the nature of the business ; that he, 
during his lifetime, and Anna Weiss, as his administratrix after his 
death, executed full releases to the défendant of ail claims against it. 
The answer further denied insolvency and fraud. The case was re- 
ferred to a master, who has reported in favor of the parties complainant 
on substantially ail the issues raised. To this report the défendant has 
filed sundry exceptions. 

Most of thèse exceptions may be disposed of summarily. The de- 
fendant objected that the master failed to report ail the évidence, but 
this was not required by the order of référence, and is not usual. 
Objection was made to the master's use of the phrase "bucket shop" 
and "long" of stocks. The meaning of the report is plain. Objection 
was made to the master's finding of fraud, but the defendant's fraud 
was proved, not only by the gênerai method of its dealings, as shown 
in évidence, but also by letters written by the persons who directed 
its opérations. The letters were admissible in évidence. If the issue 
to be determined concerns the honesty or fraud of corporate dealing, 
letters written by those who control the corporation, which describe 
and characterize its fraud, may be given in évidence. The défendant 
had $150,000 of property, and owed $500,000, and therefore it was in- 
solvent. The défendant objected that the master made no allowance 
for the good will of the business. As the defendant's officers character- 
ized this business as that of a "gambling house" and as "vulnérable and 
amenable to the law," the master's omission was obviously necessary. 
That many, if not ail, of the intervening creditors were deceived, and 
thus defrauded by the défendant, also appeared. It follows that a de- 
cree may be entered conformable in gênerai to the prayer of the bill. 

There remain only to consider certain exceptions relating to the orig- 
inal complainant Weiss. Whatever conclusion the court may reach 
regarding this claim, the décision of the case as a whole will be the 
same. The défendant contended in argument that Weiss knew that 
the défendant was merely a bucket shop, and so was not deceived or 
defrauded ; therefore, that his administratrix cannot recover. It is to be 
noticed that the défendant set up in its amended answer : First, that its 
business with Weiss was that of a legitimate broker ; and, second, that 
Weiss knew that the business was that of a bucket shop. The incon- 
sistency of thèse défenses does not strengthen the defendant's po-sition. 
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To support lier contention that Charles Weiss was cleceivcd by the de-; 
fendant, the complainant offered the évidence of Berrj', who testified 
to conversation with Charles Weiss, in which the latter asserted in 
effect that the defendant's business was that of a legitimate broker, 
and that stock was actually ^bouglit by the défendant. To the admission 
of this évidence the défendant objected, but its admissibility seems 
well settled by binding authority. The issue was Charles Weiss' 
knowledge of the defendant's business, the state of his mind upon the 
subject. To prove intention, knovi^ledge, or other mental state the 
statements of the person in question are held admissible. In Mutual 
Ivife Insurance Company v. Hillmon, lio U. S. 285, 12 Sup. Ct. 909, 
36 L. Ed. ?C6, the issue conccrned a journey allegcd to bave been 
taken by Walton, who was a party to the suit. The letters of Walton 
stating his intention to take this journey were admitted against ob- 
jection. Whether Walton was living or dead at the tiine of trial was 
uncertain. His previous intention to take the journey in question made 
the journey more probable, and his statement of intention was admitted 
for the ultimate purpose of proving that the journey was taken. So, 
in Commonwealth v. Trefethen, 157 Mass. 180, 31 N. E. 961, 24 L. 
R. A. 235, the statement of a person deceased that she intended to 
commit suicide was held admissible to prove that she had killed her- 
self and so had not been murdered by the défendant. Thèse cases 
go further than this court is required to go in the case at bar, for in 
them the statement of intention was used to prove the doing of the act 
intended.. The. speaker's mental condition was irrelevant, except so 
far as it tended to prove the doing of the phvsical act. In the case at 
bar, the opinion or knowledge of Charles Weiss was the ultimate fact 
to be proved, and to prove it his statements regarding his knowledge 
or oninion were admissible. Eake Shorc Railway Co. v. Herrick, 
49 Ohio St. 25, 29 N. E. 1052. 

The défendant, further objected that the receipts, signed first by 
Charles, Inter by Anna, released the défendant from the cause of action 
hère sued on. The master was of opinion that they released only the 
spécial rlght of recovery given by Rev. Lavvs Mass. c. 99 ; but they 
are of broader scope, and were expressed to release ail Weiss' claims 
against the défendant connected with thèse transactions. 

The complainant contended thèse receipts were obtained by the de- 
fendant's fraud. Upon the who'e, considering that Weiss had been 
deceived by the défendant, and that he supposed that the défendant 
was doing a legitimate business, considering the incongruous and dis- 
reputable character of the défense set up in the answer, and the relation 
of the par*ies, I do not think it is going too far to hold that the releases 
given by Charles Weiss were obtained by fraud, and I hâve less doubt 
on this head regarding the releases which were signed by Anna Weiss. 

The receiver has asked for an allowance on account for himself and 
for his counsel. The circumstances are extraordinary. The excep-- 
^ional energy and vigilance of the receiver and his counsel hâve se- 
cured large sums of money for the creditors of this fraudulent gam- 
bling house. The litigation has been long and has been hard fought, 
and the compensation of an officer of the court should not be postponed 
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tintil the decree of distribution. I shall allow on account $5,000 to 
Mr. Coït, the receiver; $5,000 to Mr. Turner, his principal counsel; 
and $1,000 to Mr. Fitzgerald, who has rendered valuable and necessa- 
ry services in a subordinate capacity. Counsel for the complainant 
has also asked for an allowance, but this should be deferred until dis- 
tribution. 



UNITED STATES v. BEADFORD et al. ' ' 

(Circuit Court, E. D. Louisiana. Decomber 23, 11)05.) ' '■ 
No. 2,413. 

1. CKIMIÎîAt ÏjAW — LtMITATTONS — CONSPIKACY. 

An overt act being necessary to sustain a prosefution for conspiraey 
to delTaud tlie United States, under Kev. St. § .5440 |U. S. Comp. St. 
1901, p. 3670J, tlie statute ot limitations does not begin to run against 
such a prosecution until the commission ot an overt act; and sinee every 
sucb overt act is a renewal of tlie conspiraey, a ijrosocution may be in- 
stituted within threc years after the commission of iuiy overt act, al- 
though more than tliat length of time may hâve elapsed since tlie con- 
spiraey was flrst formed or the flrst of such acts was committed there- 
under. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 14, Criminal Law, 
§ 275.] 

2. COXSPIRACY — INDICTJIENT. 

Avennents in an indictment for conspiraey, under Rev. St. § 5440 [U. 
S. Coriip. St. i'JOl, p. 3(i7GJ, that défendants conspired to fraudulently 
obtain the Issuance by the United States of land scrip in satisfaction 
of a coufirmed prlyate land daim, which scrip wlien issued could be 
located on public lands of the United States, and that such conspiraey 
was carried out by fraudulenlty procuriug the appointment of an admin- 
istrator of tlie succession of the true claimant, on whose application the 
scrip was issued, and by whom it was sold, and the proceeds converted 
by défendants to their own use, are sufficient to sustain the charge that 
the conspiraey was one to defraud the United States. 
S. Same — OoNSPiRACY TO DefhatjD United Staïes — Eléments of Offense. 

To constitnte a conspiraey to defraud tlie Uuited States, within Rev. 
St. § 5440 [U. S. Comp. St. 1901, p. 3(>76J, it is not necessary that there 
should hâve been a iiurpose to defraud the T'nited States of a thing of 
pecuniary valu*, or that the conspiraey should liave been successful, or 
that the conspirators received pecuniary advantage therefrom. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, C«us])iracy, §§ 35, 
39, 41.] 

4. Same — Indictment. 

Where an indictment, under Rev. St. 5 .J440 [U. S. Comp. St. 1901, p. 
3676], charged that défendants conspired to defraud the United States 
by unlawfully and fraudulently procuriug the issuance of, and convert- 
ing to their own use, certain land scrip, and that to effetrt the objects of 
the conspiraey they "unlawfully, knowingly, falsely, and fraudulently" 
applied for and procured the ap]>ointnient of a preteuded administrator 
of the succession of a person to whom a private land claim had boen 
conflrmed, on whose application tlie scrip was issued, it was not neces- 
sary that the government should prove that defendîints had actual 
kuowledge of the true facts in relation to the succession, knowledge or 
that the allégations made in their pétition for tlie appointment of the 
administrator were false ; but it is sufficient if défendants had no 
knowledge of their trutli, or reason to believe them to be true, and they 
were in fact false. This is true altUough the indictment avers actua! 
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knowledge, such an averment being surplusage, and one which nced not 
be proved. 

5. JUDGMENT— COLLATEBAL ATTACK— CeIMINAL PbOSISCUTION. 

A prosecution for conspiracy to defraud the United States, averred to 
hâve been effected in part by procuring ttie appointment of an adminis- 
trator by a state court which was without jurisdiction, is not a col- 
latéral attacli upon the judgment of such court ; nor, even if so, vvould 
such judgmeut be a bar to the prosecution, since a collatéral attack may 
he niade in a criniinal case wlien its purpose is to punish a crime com- 
mitted by means of the decree, judgnieut, or record attaclted. 

Indictment for Conspiracy to Defraud. 

On February 26, 1904, the grand jury found and returned into court an 
indictment against James L. Bradford, William H. Wright, George Baldey, and 
l'^rancis Lowry, Jr. The indictment contained three counts. The flrst coiint 
charges, among other things, that the four défendants, "on the ninth day of 
August, A. D., one thousand nine hundred and two, in the Eastern District 
of Douisiana, * * • did unlawfully, knowingly, willfully, and feloniously 
conspire, combine, and conl'ederate and agrée together and among tbemselves 
to defraud the United States of certain certificates of location, otherwise 
known as land scrip, of the value of five thousand dollars, and of the title and 
possession of public lands of the United States and within the United States 
of great value, to wit, five thousand dollars, upon wliich said scrip could by 
lavsr be located, by unlawfully and fraudulently procuring and converting to 
their own use and benefit certain certificates of location, otherwise known as 
land scrip, of the United States, provided and to be issued in and by virtue 
of the provisions of a certain act of Congress of the United States approved 
June second, one thousand eight hundred and flfty-eight [hère setting out the 
title of the act], which certificates of location, otherwise known as land scrip. 
were to be issued in satisfaction of the foliowing described land claims «î 
one William Miller, namely [hère setting out the land claims], which said 
private land claims were the property of the said William Miller, who died 
In the year one thousand eight hundred and forty-five, and after his said 
death were the property of his heirs and légal représentatives residing beyond 
the limits of the state of Louisiana, and which said certificates of location, 
otherwise known as land scrip, when issued in satisfaction of said claims, 
would also be, and were, the property of the said heirs and légal représenta- 
tives of the said William îliller; that thereafter, to wit, on the ninth day of 
August, A. D., one thousand nine hundred and two, in the city of New Or- 
léans * * * to efCect the object of said conspiracy, combination, and con- 
fédération and agreement, the said [hère naming the défendants] did unlaw- 
fully, knowingly, feloniously, and fraudulently apply in the name of one 
John C. McCants, a person unlawfully interposed by and on behalf of the said 
fhere naming défendants], as the pretended administrator of the succession 
of the said William Miller, deçeased, to and receive of and from the United 
States Surveyor General of the District of Louisiana at New Orléans five of 
said certain certificates of location, otherwise known as land scrip, issued 
under said act of Congress of June 2, 18.58 (11 Stat. 294, c. 81), and described 
particularly as follows [hère describing the certificates] ; that thereupon and 
thereafter said [hère naming the défendants] falsely and fraudulently caused 
isald certificates of location, otherwise known as land scrip, to be illegally sold 
at private sale by said pretended administrator, Jolm C. McCants, the person 
Tmlawfully interposed for their beneflt, as aforesaid, and received the i)roceeds 
thereof, and converted them to their own use ; that tliereafter the said certif- 
icates of location, otherwise l^nown as land scrip, were located on the publie 
lands of the United States, and the United States was deprived and defrauded 
of the title and possession of said public lands, and especially of the foliowing 
described public lands in the New Orléans land district of Louisiana, to wit 
[hère describing the lands], and the United States was also left exposed to 
claims in said premises for said certificntrs oC location, otherwise Icnown as 
land scrip, or their value, by the heirs and légal représentatives of said Wil- 
liam Miller, deçeased, the facts in référence to the said pretended admln- 



UNITEB STATES V. BRADFORD. 415 

istration of the succession o£ said William Miller being, and well known to 
tlie said [hère naming the défendants] to be, that said William Miller left 
the State oï L/Ouisiana in the year one ttiousand eight hundred and twenty-flve, 
and never thereafter resided in said state ; that he died in the year oue 
thousand eight hundred and fortj-flve in the eity of Cincinnati, state of 
Ohio, where he resided at the time of his death ; that his succession was 
opened in said city of Cincinnati, and his last wil! and testament, vvhich he 
had left, was duly probated there, and his heirs and legatees put in possession 
and his succession closed; that he left no property and no debtsin the state 
of Louisiana, and his succession owed no debts, taxes, local assessruents, or 
charges of any kind in the state of Louisiana, and yet, on the eleventh day 
of March, A. D., one thousand eight hundred and ninety-eight, the said [hère 
naming the défendants] did apply to the honorable the Sixteeuth Judicial Dis- 
trict Court for the parish of Washington, state of Louisiana, in the naine of 
said John 0. McCants, a person unlawfully interposed for their bcnefit for 
letters of administration on the estate of said William Miller, decoased, and 
for the appolntment of an attorney for absent heirs, and for an appraisement 
and inventory, falsely and fraudulently alleging and causiug It to be alleged 
in said application that the said William Jliller was domiciled and died in 
said parish of Washington, state of Louisiana, and that his succession was 
largely in debt, and owed state, parish, and municipal taxes and local assess- 
ments and charges ; that in said proceedings the said [hère naming the défend- 
ants] caused the said clalms of said William Miller for certificates of location, 
otherwise known as laud scrip, under said act of Congress (chapter SI) afore- 
said, of the public acts of Congress of eighteen hundred and iifty-eight, ap- 
proved June 2, 1858, to be falsely appraised, in ail at $78, wheii in truth and in 
fact the said certificates of location, otherwise known as land scrip, were 
well worth at that time the sum of fourteen hundred dollars — contrary to the 
form of the statute, etc." 

The second count is f ramed substantially on the same Unes as count 1. It 
charges a conspiracy by and between the défendants on the 20th day of April, 
A. D. 1903, with regard to certain certificates of location, which were to be is- 
sued in satisfaction of a certain private land elaira of one Maria Taiirus. de- 
ceased. The count charges that on the 20th of April, A. I). 1903, to efCect the 
object of the conspiracg', the défendants "did unlawfully. knowingly, falsely, and 
fraudulently apply in the name of John C. MeCants, a» the pretended admin- 
istrator of the succession of Maria l'aurus, to, and receive of and from, tho 
United States Surveyor General of the District of Louisiana fourteen certif- 
icates of location, which they falsely and fraudulently caused to be illegally 
sold at private sale by the pretended administrator, and received the pro- 
ceeds thereof, and converted them to their own use, etc. That thereafter the 
said certificates were located on public lands of the United States." The 
count goes on to charge: "The facts with référence to the said pretended 
administration of the succession of the said Maria Taurus being, and wel) 
known to the said [hère naming the défendants] to be, that said Maria Taurus 
did not die in the parish of Washington, state of Louisiana ; that she was 
never domiciled therein, and that her succession owed no Qebts, taxes, local 
assessments, and charges of any kind in said parish of AV'ashington, and yet, 
on the eleventh day of March, A. D. one thousand eight hundred and ninety- 
eight, the said [hère naming the défendants] did ai)ply to the honorable the 
Sixteenth Judicial District Court for the parish of Washington, state of Louis- 
iana, in the name of said John C. JIcCants, a person unlawfully interposed for 
their benefit, for letters of administration on tho estate of said Maria Taurus, 
deceased, and for the appolntment of an attorney for absent heirs and for an 
appraisement and inventory, falsely and fraudulently alleging. and causing 
it to be alleged in said application, that the said Maria Taurus was domiciled 
and died in said parish of Washington, state of Louisiana, and that her suc- 
cession was largel.y in debt, and owed state, parish. and municipal taxes and 
local assessments and charges ; that in said proceedings the said [hère naming 
the défendants] caused the said daim of said Maria Taurus for certificates of 
location, otherwise known as land scrip. under said act of Congress (chapter 
81, etc.), aforesaid, of the publie acts of Congress of 18.58. approved June 2, 
1858, to be falsely apprai.sed in ail at thirty-two dollars, when in truth and in 
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fact the said certiflcates of location, otherwise known as land sprlp, were 
well worth ttie sum of $640 — contrary to the form of the statute," etc. 

The third couat Is framed substnntially on the same Unes as counts 1 and 
2. It charges a conspiracy by and between défendants on the 9th day of Kov- 
ember, A. D. 1901, with regard to certain certiflcates of location wbkh were to 
be Issued In satisfaction of a certain private land claim of one CUaries Smith, 
deceased. ïhe count charges that on the 9th day of November, A. D. 1901, 
to effect the objects of the conspiracy, the défendants diii "uiilawfuUy, kuow- 
ingly, falsely, and fraudulently apply in the name of oue John C. ilcOants, 

* * * as the pretended adiniulstrator of tlie succession of said Charles 
Smith, deceased, to and reçoive of and trom the United States Surveyor Gen- 
eral of the District of Louisiana, at New Orléans, two of said certiflcates of 
location ; * • * that thereufion and tbereafter tlie said [hère naïuiiig the 
défendants] falsely and fraudulently caused the said certiflcates of location 

♦ * * to be illegally sold at private sale by said pretended adiuiiiistrator, 

♦ ♦ • and recelved the proceeds thereot, and converted them to tbeir own 
use; that tbereafter the said certiflcates of location * » • were located 
on public lands of the United States," etc. The count further charges that 
"the facts with référence to the said pretended administrution of the suc- 
cession of the said Charles Smith being. that on the eleveuth day of March, 
A. D. one thousand eiglit huudred and niuety-eight, the said [hère naining the 
défendants] did apply to the honorable the Sixteeuth Judiclal District Court 
for the parish of Washington, state of Louisiana, in the name of said John 
0. McCants. a person unlawfully interposed for tbeir benefit, for letters of 
administration on the estate of said Charles Smith, deceased. and for the 
appointaient of an attorney for absent heirs, and for an appraisement and in- 
ventory, falsely and fraudulently alloging and causing it to be alleged in 
said application that the said Charles Smith was donùcUed and died in the said 
parish of Washington, state of Ivouisiaua, and that his succession was largely 
in debt, and owed state. parish. and municii)al taxes and local assessments 
and <'linrges; thsit in said proceedings tlie said fnaniing défendants] caused the 
said claiins of Charles Smith for certiflcates of location, otherwise known as 
land scrip. under said act of Congress (chapter 81), aforesaid, of the public 
acts of Congress, apiiroved June 2, 18.'i8. to be falsely appraised, in ail at 
thirty-eiglit dollars, wlien in truth and in fact the said certiflcates of location 

* • • were tlien well worth the sum of six hundred dollars, and whereas in 
truth and in fact as said (hère naming défendants] then and there well knew. 
the said Charles Smith did not die in the parish of Washington, state of 
Louisiana ; that he was not domiciled there, and that his succession owed no 
délits, taxes, or local asse.ssnients and charges of any kind in said parish of 
Washington, state of Louisiana — contrary to the form of the statute." etc. 

Tlip défendants Brartford. Wright, and Baldey having been tried to'.'ether 
and. at tlie same tinie. the defen<liints Bradtord and Wright were found guiity 
on coiints one. two. and tbree. and the défendant Baldey was acquitted. The 
defenilants Brarlford and Wright, having been sentenced, sued ont a vvrit o{ 
errnr to the Circuit Court of Àppeals. and the trial judge annexed to the bill 
of exceptions his re«sons for the action coniplalned of in the bill. 

W. W. Howe, U. S. Atty., and Rufus E. Foster, Asst. U. S. Atty. 
Farrar, Jonas & Kruttschnitt, for défendant James L,- Bradford. 
Frank L. Richardson, for défendant William H. Wright. 
Waiter H. Rogers, for défendant George Baldey. 

PARLANGE, District Judge (after stating the facts). In my opinion, 
the only important questions raised on behalf of the défendants and re-. 
served by their biUs of exception are : (A) Is this criminal action barred 
by the statute of limitations ? (B) Does the indictment set out and the 
proof show that the conspiracy was for the purpose of defratiding the 
United States, within the intendment of Rev. St. § 5440 [U. S. Comp. 
St. lyoi, p. 3676] ? (C) Was the governnient required to make affirma- 
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tive proof beyond a reasonable doubt of the actual knowledge of de- 
fendants with regard to the facts in the successions, as averred in 
the indictment, and was the court's charge on that point correct? 
(D) Does this case involve a collatéral attack on the appointment of 
the administrator in the successions, which attack the government was 
debarred from making? 

A. The statute of limitations. At common lavv, the conspiracy alone 
constitutes the offense, without any overt act, and the conspirators can 
be prosecuted from the instant the conspiracy is formed. But under 
Rev. St. § 5440, no conspiracy can be prosecuted until an overt act 
is committed. I am fully aware of the statements found in the déci- 
sions to the effect that under Rev. St. § 5140, the gist of the offense is 
the conspiracy, and that the overt act is no part of the offense. Mr. 
Justice Woods so stated in United States v. Britton, 108 U. S., at page 
204, 2 Sup. Ct., at page 534, 27 L. Ed. 698. It may be interesting to 
notice, in passing, that it seems the same learned jurist had previously 
held the reverse in United States v. Dennee, 3 Woods, at page 50, Fed. 
Cas. No. 14,948. But those statements hâve never been made with 
regard to or as affecting the question of the statute of limitations hère 
presented. I agrée fully that the overt act is not an élément of the of- 
fense in the sensé in which, in criminal law, a spécifie criminal intent, 
for instance, is an ingrédient of an offense. Such ingrédients are, as I 
believe, always culpable per se; whereas the overt act may be per se, 
and, considered independently of the conspiracy, a perfectly innocent 
act. But the indisputable fact remains that an offense under Rev. St. § 
5440, cannot be prosecuted until an overt act is committed. A criminal 
offense against the sovereign, which he cannot prosecute and punish, 
is, it seems to me, a matter which the légal mind cannot grasp. It is 
plain, then, that the statute of limitations is not set in motion by the 
forming of the conspiracy, but that the moment the conspiracy is form- 
ed, and an overt act is committed by one of the conspirators to effect 
the purpose of the conspiracy, that moment the offense can be prosecut- 
ed, and the statute of limitations begins to run as regards that con- 
spiracy and that particular overt act. But I am absolutely unable to 
agrée that if, after committing the first overt act, the conspirators do 
nothing more for three years, and they are not prosecuted within that 
time, they can thereafter continue the conspiracy, or renew it either 
publicly or secretly and as often as they please, and that they can commit 
as many acts as they choose to effect the object of the conspiracy, and 
yet bave absolute immunity from prosecution for the conspiracy. It is 
well settled, as I hâve already said, that the overt act need not itself be 
an offense. It might therefore be absolutely noncriminal per se, and, 
being such, it could not attract the attention or arouse the suspicion 
of the government. That immunity from prosecution for the conspir- 
acy would resuit from the lapse of three years after the commission of 
the first overt act, although the conspiracy were thereafter continued 
or repeatedly renewed, and many other overt acts committed under it, 
is, to my mind, an utterly irrational conclusion, which the law could 
never hâve contemplated. 
148 F.— 27 
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It was said during the trial thatmy view woukl lead to the conclu- 
sion that for the same offense persons might be subjected to many pros- 
ecutions. But this is entirely incorrect. While the conspiracy per se 
might be the same, yet if the conspirators chose to renéw it, or to 
continue it in existence, and to commit new overt acts to carry it out, 
the conditions under which the right of the government to prosecute 
would arise, would be différent every time a new overt act was com- 
mitted. If, under such: circumstances, the conspirators are subjected, 
so far as the statute of limitations is concerned, to a prosecution every 
time they commit an overt act, that resuit is not brought about by any 
act of the prosecution in splitting up a continuons offense, as was at- 
tempted to be done in Re Snow, 120 U. S. 281, 7 Sup. Ct. 556, 30 L. 
Ed. 658, a prosecution for unlawful cohabitation with several wives, or 
by tolling the statute of limitations ; but the resuit flows directlv and exr 
clusively from the acts of the conspirators themselves. It might be said 
of their complaint, as was said by the Suprême Court of Vermont, 
quoted by the Suprême Court of the United States in O'Neill v. Ver- 
mont, 144 U. S., at page 331, 12 Sup. Ct., at page 696, 36 L. Ed. 450 
(a prosecution for unlawful selling of liquor, in which the défendant 
was convicted of 307 offenses, and sentenced, in the aggregate, to a fine 
of $6,638.72 and to imprisonment for more than 55 years) that the 
resuit is brought about, not by the law, nor by any interprétation of it, 
nor by any act of the prosecution, but solely by the fact that the com- 
plaining défendants committed too great a number of offenses. Ob- 
viously, if the défendants had been charged with numerous différent 
conspiracies, completed, as regards the ability of the government to 
prosecute, by the commission of many différent overt acts, they would 
not be heard to complain of a situation brought about entirely by their 
own criminal acts, and which subjected them to many prosecutions. 
What différence, so far as regards the statute of limitations, is there in 
principle between the condition just stated and the proposition that there 
may be as many prosecutions as there are overt acts, when the same con- 
spiracy is renewed as each différent overt act is committed ? The con- 
spiracy C, plus overt act A, create a criminal condition for which the 
government can prosecute under the terms of Rev. St. § 5440, during 
three years from the date of overt act A. The same conspiracy C, or 
any other conspiracy, plus overt act B, create another and a différent 
criminal condition, for which the government can prosecute during three 
years from the date of overt act B. And so on. No court has ever held 
that under Rev. St. § 5440, the statute of limitations begins to run from 
the original formation of the conspiracy, and before the commission of 
any overt act. As I hâve said before, it is inconceivable to me that 
the statute of limitations should begin to run before the government 
could prosecute. The différence of opinion is : ( 1 ) Whether the stat- 
ute of limitations begins to run from the commission of the first overt 
act, regardless of any subséquent overt acts ? Or (2) whether a prosecu- 
tion begun within three years of any overt act, committed to effect the 
purpose of a conspiracy then in existence and in fuU opération, is main- 
tainable. The first view has been upheld by Judge Deady, The Dorris 
Eckhoff (D. C.) 32 Fed. 556, and Judge Bunn, Northwestern Mut. 
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Life Ins. Co. v. Cotton Exchange Real Estate Co. (C. C.) 70 Eed. 159, 
for whose opinions I hâve the greatest respect, but with whom I am 
entirely unable to agrée. The extraordinary resuit of such a doctrine 
I hâve already referred to. The second view, which in my opinion is 
the correct one, has been ably set out by the Suprême Court of Miss- 
issippi in American Pire Ins. Co. v. State (May 24, 1897), 22 South. 
99; by the Suprême Court of Pennsylvania in Com. v. Bartilson, 85 
Pa. 487; by the Suprême Court of IlHnois in Ochs v. People, 124 111. 
429, 16 N. E. 662 ; by Judge Speer in United States v. Greene et al. 
(D. C.) 115 Fed. 343; by the Suprême Court of New York in People 
v. Mather, 21 Am. Dec. 122-147, 4 Wend. (N. Y.) 259, and by other 
authorities. 

It is well and fully settled that the commission of an overt act is, per 
se, a renewal of the conspiracy. Bishop's New Cr. Proc. vol. 2, § 206, 
and vol. 1, § 61 ; A. & E. Enc. Law (2d Ed.) vol. 6, verbe "Conspiracy," 
p. 844, text and notes; American Pire Ins. Co. v. State (Sup. Ct. Miss., 
May 24, 1897) 22 South., at pages 102 and 103; Com. v. Bartilson, 
85 Pa. 487-489 ; People v. Mather, supra, and other cases. However„ 
I did not so charge the jury, although I would hâve been entirely 
justified in so doing. I charged, favorably to the défendants, that the 
jury had to find that the conspiracy existed and was in opération within 
three years, and that then they had further to find that an overt act to 
effect the object of the conspiracy had also been committed within the 
three years. 

It is settled that the jury need not hâve found that the inception of 
the conspiracy took place within the three years. They had the right 
to go back to its origin for the purpose of determining whether it was 
continued or renewed and existed and was in opération within the 
three years. American Pire Ins. Co. v. State, supra ; McKee v. State, 
111 Ind., at page 382, 12 N. E., at page 612 ; Judge Speer in United 
States v. Greene et al. (D. C.) 115 Fed. 343, and other cases. The 
doctrine as to the point under considération, which, in my judgment, 
is the correct one, is set out fully in the text of Am. & Eng. Enc. of 
Law (2d Ed.) verbis "Limitation of Actions," vol. 19, at page 165. 
In footnotes on that page, it is made to appear that the doctrine of the 
text is not in accordance with the décision of Judge Bunn (United 
States V. McCord et al. [D. C] 72 Fed. 159), and the décision of 
Judge Deady (United States v. Owen et al. [D. C] 32 Fed. 534), 
already referred to by me. Those two cases are the only ones cited 
in opposition to the text on the question of limitation. It should be 
noticed that while in one of the same notes, the case of Dealy v. United 
States, 152 U. S. 539, 14 Sup. Ct. 680, 38 L. Ed. 545, is cited, that 
citation is evidently meant to show that under Rev. St. § 5440, an 
overt act is required, and that the same is not part of the offense. 
Dealy v. United States does not refer in any way to the question of 
limitation involved in this cause. 

B. Defrauding the United States. That the indictment allèges and 
the proof shows a conspiracy to defraud the United States seems to me 
to be obvious. The indictment charges that défendants "unlawfully, 
knowingly, wiUfully, and feloniously" conspired to defraud the United 
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States out of certain certificates of location, otherwise known as land" 
iScrip, and of the title and possession of public lands of the United 
States, upon which said scrip could by law be located. The indict- 
ment furtlier avers that the scrip when issvied would be and was the 
property of certain persons named. Tlie indictment fnrther avers 
the obtaining of the scrip by the défendants, the sale of it by them, 
and their appropriation of the proceeds. It is further averred tliat sub- 
sequently public lands were located under the scrip. It was contended 
that the indictment sets out a scheme to defraud the persons named 
as being the lawful owners of the scrip, and not a scheme to defraud 
the United States. But it is évident to me that the resuit of the con- 
spiracy was to defraud both the United States and the rightful owners 
of the scrip, and the fact that other persons besides the United States 
were to be defrauded cannot, of course, benefît the défendants. Even 
if it were true that to sustain the indictment in this case it was req- 
uisite to show that the carrying out of the conspiracy was to cause 
pecuniary loss to the United States, I am satisfîed the proof estab'ished 
,that fact. Where scrip in satisfaction of a confirmed private land 
claim is obtained from the United States, unlawfully, by fraud and 
artifice, and land is located under the scrip, and the lawful owner has 
been guilty of no lâches or other fault, I am clearly of opinion that it 
is the dutv of the United States, although they may not be coercible, 
to indemnify the lawful owner. By confirming a private land claim, 
the United States solemnly acknowledge their ol)ligation to the claimant. 
No one doubts that a debtor is not liberated by payment to one who 
has falsely and fraudulently, and without any lâches or other fault of 
the lawful creditor, imposed upon and deceived the debtor by represent- 
ing himself to be the lawful creditor. The United States fully recog- 
nize their obligation to make the rightful claimant whole under such 
circumstances. They hâve made to that effect a rule or law for them- 
selves. I so understand from reading an officiai letter on file in the 
United States General Land Office, of date May 31, 1904, from Hon. 
W. A. Richards, Commissioner of the United States General Land 
Office, to the Honorable Secretary of the Interior, and the approval 
on file in the same office, under date of June 11, 1904, by the latter 
officiai, of the action suggested by the former. New scrip was issued 
to Miss Fletcher for that portion of the scrip which she had been 
unable to recover in the cases of Fletcher et al. v. McArthur et al. 
(Sixth Circuit) 68 Fed. 65, 15 G. C. A. 244; same court, 117 Fed. 
393, 54 C. C. A. 567. The action of the Land Department was based 
on the following authorities : Secretary Stuart's décision ; Lester's 
Land Laws, vol. 1, p. 612, Nos. 621, 622; Opinion of Hon. R. B. 
Taney, Attorney General, 2 Op. Atty. Gen. p. 501 ; Opinion of At- 
torney General John Nelson, 4 Op. Atty. Gen. p. 298 ; Opinion of At- 
torney General Reverdy Johnson, 5 Op. Atty. Gen. p. 183 ; Opinion 
of Attorney General Cushing, 8 Op. Atty. Gen. p. 377; Case of Charles 
D. Mousso, 22 Land Dec. Dep. Int. 42. 

The case of Antonio Vaca, 4 Land Dec. Dep. Int. 13, in which it 
had been held that the Land Department was functus officio aftcr 
scrip had been issued in satisfaction of a private land claim, and couid 
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not issue new scrip although the scrip issued was fraudulently ob- 
tained, was expressly disapproved in the officiai communications just 
mentioned, with tiie statement tliat the Antonio Vaca décision has 
not been foUowed by the Land Department. 

It may be of interest to note that in the case of Grevemberg v. Brad- 
ford (one of the défendants in this cause), 44 La. Ann., at page 403, 10 
Soutli., at pag^e 786, the contention was made on behalf of the défend- 
ant, Bradford, that even if the sale of the scrip which he had pur- 
chased was void for reasons sirailar to those averred in this cause, 
yet as he(the défendant, Bradford) had purcliased the scrip in good 
faith, he could not be deprived of the land which he had located under 
it, and that the claimant had a remedy against the United States, as 
if no scrip had issued ; citing authorities, some of which are cited 
by the Commiissioner of the General Land Office in bis said letter of 
May 31, 1904. It should be noticed that in the Fletcher Case, 117 
Fed'., at pages 395 and 396, 54 C. C. A. 567, the land itself was not 
awarded to the claimant, because the purchasers of the scrip under 
which they located the land were in good faith. Miss Fletcher was 
only awarded the value of the scrip. And in the officiai letter of date 
May 31, 1904, above referred to, the Commissioner of the General 
Land Office advised the Secretary of the Interior that, even if the 
statute of limitations had not run, the United States should not sue 
to annul the patents issued on the scrip, "for the reason that the scrip 
was bought by persons upon représentations made by officiais of the 
government that it had been properly issued and delivered." 

It is thus made plain beyond question how the United States may 
be and are defrauded of their land by such a scheme as that set out 
in the indictmient. But whi!e, under the proof, the questirn does not 
arise in this case, it is beyond question, in my opinion, that to con- 
stitute a conspiracy to defraud the United States under Rev. St. § 5440, 
it is entirelv unnecessary to either allège or prove a purpose to defraud 
the United States of a thing of pecuniary value. The confusion as 
to the contention made that to constitute a conspiracy to defraud, under 
Rev. St. § 5440, there must be a purpose of defrauding the United 
States of pecuniary value, arises from the failure to distinguish be- 
tween the purpose of statutes intended to punish cheats and frauds 
by private persons committed against other" private persons. and the 
purpose of Rev. St. § 5440, which is intended to punish frauds against 
the sovereign. So far as my knowledge goes, ail the statutes of 
the former class, both in this country and in England, provide, either 
in express terms or by clear intendnient, that the cheating or defraud- 
ing must be of a thing of value. Such is the entire cxtent to which 
those statutes go, and, of course, in prosecutions under them, it is 
essential to allège and prove that the purpose of the défendants was 
to defraud others of things of value. But no such restriction is found 
in Rev. St. § 5440, either in terms or by intendmcnt. It uses the 
broadest possible language. It punishes ail who conspire to defraud 
the United States "in any manner and for any purpose." It is cer- 
tainly just as important that the government should not be defrauded 
with regard to its opérations, even if no pecuniary value is involved, 
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as that it should not be defrauded of its property. In fact, I believe 
that it is far more important that the government should be pro- 
tected against the former class of frauds, and it would be astonishing, 
inde,ed, if Congress had failed to afiford protection against such frauds. 

The matter is so fully and ably discussed in the unanimous décision 
of the Circuit Court of Appeals for the First Circuit in the case of 
Curley v. United States, 130 Fed. 1, 6i C. C. A. 369 (a conspiracy to 
defraud in a civil service examination) , that I deem it unnecessary to 
attempt to deal further with the matter. Specially notice McGregor 
V. United States (Fourth Circuit) 134 Fed., at page 195, 69 C. C. A. 
477, and cases there cited. 

Although I hâve stated herein my opinion that the United States 
may be defrauded even when no pecuniary value is involved, it should 
be specially noted that, under the facts of this cause, the court did 
not go into that question with the jury. It should also be noted 
that the court granted without modification spécial instruction No. 11 
concerning conspiracy, etc., requested on behalf of défendant Brad- 
ford, but applying by its language to both défendants. 

While the following matters of law may hâve but little bearing on 
this cause, as an effectuai and successful conspiracy was shown, they 
may still hâve some value in the gênerai considération of the cause. 
In prosecutions under Rev. St. § 5440, it need not be averred or shown 
that the conspiracy was successful. Gantt v. United States (Fifth 
Circuit) 108 Fed. 61, 47 C. C. A. 210. It is not necessary to show that 
the conspirators received pecuniary advantage froni the conspiracy. 
United States v. Newton (D. C.) 52 Fed. 275; United States v. 
Allen, Fed. Cas. No. 14,432. 

C. Averment in indictment as to défendants' knowledge of the 
facts in the successions. (1) The indictment charges, inter alia, 
that the défendants "unlawfully, knowingly, willfully, and feloni- 
ously" conspired to defraud the United States. (2) The indict- 
ment then further charges that the conspiracy was to be effected 
by the défendants "unlawfully and fraudulently" procuring and con- 
verting to their own use and benefit the certificates of location. (3) 
The indictment then further charges that the défendants, to effect the 
objects of the conspiracy, "unlawfully, knowingly, falsely, and fraud- 
ulently" applied in the name of one John C. McCants, "a person un- 
lawfully interposed," by and in behalf of the défendants, "as the pre- 
tended administrator of the succession of said William Miller, de- 
ceased, to and received from the United States Surveyor General of 
the District of Louisiana" fîve of the certificates of location; that the 
défendants "falsely and fraudulently" caused the certificates of loca- 
tion "to be illegally sold at private sale by said pretended administra- 
tor, John C. McCants, a person unlawfully interposed for their bene- 
fit," and that the défendants received the proceeds, and converted them 
to their own use. It should now be specially noticed that there is no 
complaint, as I understand (but, if there be any, it is utterly without 
basis) as to the averments of intent, fraud, and falsity made concern- 
ing the matters just mentioned under Nos. 1, 2, and 3. The gênerai 
charge shows that the défendants' rights were fully guarded in thosc 
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respects. I am perfectly clear that the indictment cotild hâve stopped 
there, and hâve been entirely sufficient and valid. It may be that it 
would even then hâve been redundant. What deficiency could hâve 
been suggested? It avers the conspiracy with redundancy as tointent, 
etc. It sets ont the means which are averred to hâve been unlawful 
and fraudulent, and it may be said, in passing, that it was possibly 
unnecessary to set out the means. See Mr. Justice Woods in United 
States V. Dennee, 3 Woods, 47, Fed. Cas. K'o. 14,948, approved by 
the Fifth Circuit in Gantt v. U. S., 108 Fed. G3, 47 C. C. A. 210. 
See Bishop's New Crim. Proc. vol. 2, §§ 207, 208 ; United States v. 
Benson (Ninth Circuit) 70 Fed. 596, 17 C. C. A. 293; and it would 
seem Gantt v. U. S. (Fifth Circuit) 108 Fed., at page 63, 47 C. C. A. 
310. The indictment sets out the overt acts, and avers that they were 
committed "falsely and fraudulently." The overt acts averred are: 
The application for the scrip; the sale of the scrip; the appropriation 
of the proceeds of the sale. The overt acts were no part of the of- 
fense. United States v. Britton, 108 U. S. 204, 2 Sup. Ct. 531, 27 
h. Ed. 698 ; Gantt v. U. S., 108 Fed. 62, 47 C. C. A. 210, and other 
cases. While it is well settled (Gantt v. U. S., 108 Fed. 63, 47 C. C. 
A. 310, and other cases there cited) that the indictment need not 
show how or in what manner the overt act would tend to affect the 
object of the conspiracy, in this cause the overt acts are manifestly 
acts tending to and culminating in the successful carrying out of the 
conspiracy. Proof of any one of the overt acts, coupled with proof 
of the conspiracy, would hâve been sufficient. It is obvions, therefore, 
that the indictment would hâve been abundantly sufficient even if it 
had ended with the averments concerning the matters referred to above 
under Nos. 1, 2, and 3. It would hâve set out with more than légal 
sufficiency the conspiracy, the means, and the overt acts. However 
if it could be conceived that it would thus hâve been insufficient thê 
Crim Pn'vol'rf 20?"'^^ ^^^^ ^''" ^^ ""'" °^ particulars. Bis'hop, 
But the prosecutor unnecessarily chose to go further, and by wav 
of amplification and gênerai averment he set out the true facts as to 
the successions, and averred that they were "well known" to the de- 
fendants ; and he further set out that in the application for the admin- 
istration the défendants "falsely and fraudulently" alleged and caused 
to be alleged the facts which were therein set out. ït should again 
be specially noticed that, as I uuderstand, the complaint is not as 
to the averment that the allégations with regard to the successions 
were falsely and fraudulently made by the défendants, but, if I hâve 
misconceived the full scope of the complaint, the gênerai charge shows 
that défendants hâve no cause whatever to complain as to the averment 
of falsity and fraud just mentioned. My understanding is that the 
only cause of complaint as to this whole matter is that the court re- 
fused to charge, as requested by défendants, that the government must 
prove beyond a reasonable doubt that the défendants knew the true 
facts in the successions. The court, in its gênerai charge, instructed 
the jury, inter aha: 
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"Now, It Is for you [thé jury] to say whether the government lias or has 
not proven thèse allégations [Jurisdictioiial allégations in tlie pétitions for 
administration] to be false." 

And: 

"As to the knowledge of the défendants that the facts stated In the péti- 
tions in the successions of Miller, Taurus, and Smith were taise, I charge 
you that it was not requisite that the governmeut sliould hâve proven that 
the défendants actually knew that the facts were false. It is suilicient on 
that one point that tlie défendants made the allégations in the pétitions in 
the successions of Miller, Taurus, and Smith in bad faith, and without re- 
gard as to whether they were true or not, and without having any lïnowl- 
edge whatever of their truth, or any reason to bclieve that they were true, 
and with the intent and for the purpose of defrauding the United States, as 
charged. On this point you will remember the testimony of the défendant 
Bradford. Ile said, as I remember (but this is a matter entirely for you), 
that he had a vague reeollection that some one liad told him that Miller 
lived in Washington parish, and possibly he testified that he had some vague 
information about Smith." 

In Cooper v. Schlesinger, 111 U. S. 148, 4 Sup. Ct. 360, 28 h. Ed. 
383, the Suprême Court, through Mr. Justice Blatchford, said; 

"The jury were properiy instructed that * * * a statement reclc- 
lessly made, without Icnowledge of its truth, was a false statement know- 
ingly made, within the settled rule." 

This language was used in approving the charge of the trial judge, 
in which he had said: 

"It is not necessary to constitute a fraud that a nian who makes a false 
statement should know preeisely that It is false. It is enough if it be false, 
and if it be made recklessly, and without an honest belief in its truth, or 
without reasonable ground for believing it to be true, and be made deliber- 
ately, and in such a way as to give the person to whom it is made rea- 
sonable groimd for supposing that it was meant to be acted upon, and has 
been acted upon by him accordingly." 

Statements not known to be true by the person making them are 
in law false. Lynch et al. v. Mercantile Trust Co., 18 Fed. 486. Spe- 
cially see A. & E. Ency. Law (3d Ed.) verbis "Fraud and Deceit," 
vol. 14, pp. 95-97, 99, 101, text and notes. In law to "know" is to 
possess information. Bouvier's Law Dict. verbo "Knowingly." Hence, 
one who -states a fact without possessing information does not know 
the fact, and makes a false statement. But the averment of knowledge 
with regard to the jurisdictional facts in the successions was entirely 
unnecessary; especially so, as the prosecutor charged that the défend- 
ants, had made the allégations "falsely and fraudulently." Averment 
of knowledge unnecessarily stated may be rejected as surplusage. 
Bouvier's Law Die. verbo "Knowingly," and cases there stated. The 
indictment is perfectly good without it. If the jury found that the 
conspiracy itself, with ail its ingrédients of intent, fraud, etc., existed, 
and thàt after its formation the défendants had for the purpose of ef- 
fecting the object of the conspiracy "unlawfully, knowingly, falsely, 
and fraudulenly" committed the overt acts, or any one of them, and, 
assuming that it was necessary to go further, if the jury had found 
that the jurisdictional facts were "falsely and fraudulently" averred 
by the défendants in the application for administration, the jury would 
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have been warrantée! in finding the défendants guilty. As a matter 
of défense, the défendants could have shown that they were in good 
faith in making the jurisdictional averments. But the court did 
net charge that the onus of proving good faith was on the défendants, 
though it is believed such a charge would have been lawful. The court 
virtually charged, favorably to the défendants, that the onus of proving 
bad faith, etc. (as stated in full lu the gênerai charge), was on the 
government. This was ail that the défendants were entitled to. It 
was, as I believe, much more than they could claim. 

The "Whisky Prosecutions" in this court, in or about the year 1876, 
attracted great attention throughout the country. There were very able 
coursel engaged for the prosecution and for the défense. Every point 
was carefully and exhaustively examined and contendcd for. The in- 
dictments were ail, as I believe, on the same printed forms. I have 
examined one of tliose cases (United States v. Fehrenback et al., No. 
513 of the U. S. Circuit Court, Eastern District of Louisiana) which 
went up on writ of error to Circuit Judge Woods, afterwards Mr. Jus- 
tice Woods. See 2 Woods, 175, Fed. Cas. No. 15,083. The indictment 
in that case, which was closely scrutinized in both the trial and the ap- 
pellate courts, first states the conspiracy to defraud the United States 
of internai revenue tax on a large quantity of spirits. The indictment 
then goes on to allège a number of overt acts, each one of which was 
the removal of a certain quantity of spirits upon which the tax had not 
been paid. No averment is to be fourd that the défendants knew that 
the tax had not been paid on the spirits alleged to have been removed. 
It is plain, therefore, that the government was not called upon to prove 
the actual knowledge of the défendants as to that matter, and it was 
left to the défendants to prove, if they could, as matter of défense, 
that they did not know that the tax had rot been paid, or that they 
honestly believed it to have been paid. If the averment had been added 
that the défendants knew that the tax had not been paid, would the 
government have been held to prove actual knowledge? Clearlv not. 
If an indictment for larceny of a horse, after charging that A. B. fe- 
loniously took, stole, and carried away a certain horse, the property of 
C. D., contained the further unnecessary averment, "He, the said A. B.. 
well knowing that the said horse was the property of the said C. D.," 
would the prosecution have to prove, and be limited to proving, actual 
knowledge ? Clearly not. It would suffice for the prosecution to prove 
that the défendant did not honestly believe that he was the owner. A. 
& E. Enc. Law (2d Ed.) verbo "Larceny," vol. 28, p. 525. In fact, the 
Suprême Court has said in a similar case that the matter of an honest 
mistake was one of défense. Stone v. U. S., 167 U. S., at page 189, 
17 Sup. Ct., at page 783, 42 L. Ed. 127. This supposed case concern- 
ing larceny is stronger than the case at bar, for in larceny the fact that 
the thing stolen is the property of another is an élément of the offense, 
whereas the matter under considération involves only an averment of 
knowledge as to a matter which is no part of the offense. 

Doubtless, the doctrine of surplusage does not apply, when the un- 
necessary allégation is as to the identity of the thing which is the ob- 
ject of the crime, as if in larceny the défendant is charged with steal- 
ing a black horse. In such a case, as a matter of fairness to the de- 
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fendant, the prosecution will be held to the proof of tlie unnecessan' 
qualificative. But the niatter in hand involves no possible question of 
unfairness or surprise to the défendants, and is gfoverned by totally dif- 
férent considérations. 

D. Collatéral attack. There is no collatéral attack on the appointment 
of the administrator by the state court, involved in this criminal cause. 
There was no judicial sale of the scrip, and it was conceded that the 
private sale of the scrip was null and void under the law of Louisiana. 
In fact, part of the argument to sustain the contention that the United 
States were net and could not be defrauded by the conspiracy was that 
the sale of the scrip was an absolute nuUity, and that therefore no rig-ht 
of the United States was affected by it. 

The question then, is, whether the appointment of the administrator 
was an insuperable bar to the prosecution by the United States of the 
fraud committed upon them. It may be said incidentally that it was 
shown that the appointment was made by the clerk and without proof. 
Strange indeed would it be if such action, denominated a judgment, had 
the effect of paralyzing the arm of the government when it seeks in this 
cause to vindicate its criminal laws. îf, in a civil suit, a party seeks 
to attack collaterally the appointment of an administrator, he is told 
that his remedy is a direct attack in the court which made the appoint- 
ment. But in this cause no remedy has been or could be suggested to 
the government. It has not been even pretended that the government 
would hâve had a standing in a civil suit in the court of Washington 
parish to ask the annulment of the appointment. The proposition 
means, therefore, that whenever a criminal fraud is committed on the 
United States, they are absolutely powerless to prosecute the pffenders, 
if the fraud has been committed by means of a state court judgment. 
Such a proposition is self-refuting. 

But I repeat that there is no collatéral attack on the appointment of 
the administrator involved in this cause. A collatéral attack on the pp- 
pointment of an administrator in a civil suit has invariably for its object 
his removal, or the déniai or disregard of his authority, or the recoyery 
"of some property or property right. The appointment of the adminis- 
trator McCants— such a.s it is — has in no manner whatever been disturb- 
ed by this prosecution or its resuit. No property of any kind, no 
right whatever in or to property, has been or can be affected by any ac- 
tion in this cause. It is utterly immaterial to the goyemment whether 
or not McCants continues indefinitely to be administrator. How, 
then, can it be said that there has been a collatéral attack upon his ap- 
pointment? But, conceding. arguendo, what is clearly untrue, viz., that 
a collatéral attack was permitted in this cause, what then? In a crim- 
inal action, such an attack can be made under circumstances similar 
to those appearing in this cause. The sovereign who prosecutes, not 
for the purpose of disturbing the civil judgment or any civil right 
arising from it, but for the sole purpose of vindicating his criminal laws, 
cannot be debarred by a civil judgment obtained by the wrongdoer for 
the very purpose of committing the offense. No authority has been 
or can be produced to support the contrary. Mr. Wharton tells us 
(Criminal Evidence [9th Ed.] section 595): 
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"Wlienever a pjirty seeks to avail himself of a former Judgment fraudu- 
leutly obtained, the opposite party may sbow tlie fraud, and thus avoid the 
judgment In criminal issues, tUis is settled law." Numerous cases eited. 

The same distinguished author, in the same work (section 570a) 
says: 

'■Xor is the ):act tliat an issue was detorminod in another trial between tïie 
dei:endant and a private suitor, or between tlie sovereign and anotlier défend- 
ant, concluslve as to persons not parties to snch issue. Tlius, when parties 
are indicted for proeuring a fraudulent divorce, tlie prosecution niay go be- 
hind the record, and inqnire into tlie inerits ; and, on an indictment for con- 
spiring to falsely accuse an innocent nian of crime, the jn-oseontion eau 
go behind the record of conviction, and show that the conviction was the 
resuit of fraud" — citing cases. 

The same author, in same work (section 570a) says: 

"It is as much an indictable offense to clieat by fraudulently obtaiuing a 
judgment as it is to cheat by fraudulently obtaiuing a bond." 

Answering the contention that the sovereign in such a case should 
sue to annul the judgment in the court which rendered it, the same au- 
thor, in the same work (section 570a) says: 

"But the commonwealth of Massachusetts was not a party to the judg- 
ment alleged to hâve been fraudulent, and eould not hâve been Leard on a 
motion to open it Judgments, as we will see, can be impeaclied collaterally 
for fraud." 

The same author, in same work (section 595) says, in speaking of 
collatéral attack, that an acquittai or conviction, fraudulently obtained, 
can be so attacked. As to prosecutions for procuring fraudulent 
marriages, see same author, same work (section 590a), and same author 
(Criminal Law [8th Ed.] vol. 2, § 1362). A person indicted for 
forging a will cannot set up the probate of the will as even prima facie 
a défense. Same author (Criminal Evidence [9th Ed.] § 597). See, 
as to the inadmissibility of civil judgments in criminal prosecutions, 
1 Greenl. Ev. (lôth Ed.) § 537 ; A. & E. Ency. Law (2d Ed.) ; Verbis 
"Res Judicata," vol. 24, pp. 831, 832. At the latter page it is said 
(note) that the civil judgment is inadmissible, even if there is mutuality 
of parties — citing Stone v. United States, 167 U. S. 178, 17 Sup. Ct. 
778, 42 L. Ed. 127, and otlier cases. I deem a further citation of au- 
tliorities on this point unnecessary. 

Again, assuming that this were a civil action, in which a collatéral 
attack on the appointment of the administrator was actually attempted, 
under the circumstances set forth in this cause as to the successions, 
I find that the attack would unquestionably be allowable as to the 
Miller succession, and it would seem such an attack could also be 
made concerning the Taurus succession. Death ; an existing succes- 
sion (that is to say, an estate not previously administered and finally 
wound up by a compétent court) ; inhabitancy or citizenship of the 
State; property within the state; and, semble, in Louisiana, debts — 
are fundamental facts, some of which, at least, must co-exist before 
probate power can validly be exercised. What doubt could possibly 
exist that the attempt to reopen the Miller succession in Washington 
parish in 1898, more than half a century after his estate had been fully 
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and finally wound up in Cincinnati in a compétent court, after his es- 
tate had been wholly merged into the ownership of his heirs, and after 
ail his debts had long since been paid or extinguished, was an utter 
and absolute nullity? No authorities can be nceded as to such a ques- 
tion. Still, see Garrett v. Boeing (Sixth Circuit, Judges Taft, Lurton, 
and Severens), 68 Fed., at page 60, where it is said: 

"The question constaiitly remains, what are tlie inatters relating to tlie 
[probate] jurisdiction, i,vithoiit the existence of which the court is without 
power to proceed? lioubtless, tlie persou whose estate is to be administcred 
must hâve deœased. There must be a succession — tliat is, an estate — sub- 
jeet to the laws ol: the state, and susceptible of administration in tlie courts 
appointed for that purpose, and the prcperty to be administered must be of 
that succession, and the succession must not hâve been already judicialiy ad- 
ministered. rn the latter case, it is no longer in the succession, but has passed 
flnaily into new ownership. Probably there are other things of Iili:e gênerai 
eharacter, the existence of which might defeat the jurisdiction," etc. 

See, also, Fletcher et al. v. McArthur et al. (Sixth Circuit) 68 Fed. 
65, 15 C. C. A. 224, and 117 Fed. 393, 64 C. C. A. 567. 

After the settlement o£ an estate, "the probate jurisdiction déter- 
mines, and can no more be revived. The mortuaria proceedings can- 
not be reopened." Chief Justice Bermudez, in Atkinson v. Rodney, 
35 La. Ann. 314. A succession being closed, it can never be revived 
by administration. Cross on Successions, § 21, p. 15, and other cases 
and authorities. 

Even if Miller's succession had not been finally settled half a cen+ury 
prior to the attempt to administer upon it in Washington parish, that 
attempt w^ould bave been an absolute nullity because Miller did 
not die an inhabitant or citizen of lyOuisiana, nor did he leave property 
situated or debts due in Louisiana. I am not aware that any state has 
attempted to deal with decedents' estâtes where the decedents were not 
inhabitants or citizens of the state, and where they did not leave prop- 
erty within the state. Louisiana has not attempted to do so. A state 
has control only over its inhabitants or citizens and the property within 
its borders. In Perry v. St. Joseph R. R., 29 Kan. 420, it was held 
that a probate court has no jurisdiction to issue letters' of administra- 
tion where the décèdent was not an inhabitant or résident of the state, 
and left no estate in the state. As already stated, the probate laws of 
a state can affect only the inhabitants or citizens of that state or the 
property within its borders, and an appointment of an administrator 
where there is no property within the state, or where the décèdent was 
not an inhabitant or citizen of thé state, is an absolute nullity. Sec 
Mr. Justice Peckham in Bolton v. Schriever (N. Y.) 31 N. E. 1001, 18 
L. R. A. 342; Brown on Jurisdiction, page 444, § 131b. See Judges 
Taft, Lurton, and Severens in Fletcher v. McAr+hur et al. (Sixth 
Circuit) 68 Fed. 65, 15 C. C. A. 324, and 117 Fed. 393, 54 C. C. A. 
567, and other cases. 

In every proceeding of a judicial nature there are one or more facts 
which are strictly jurisdictional, the existence of which is absolutely 
necessary, and without which the act of the court is a mère nullity. 
Noble V. Union River Logging R. R., 147 U. S., at page 173, 13 Sup. 
Ct., at page 273, 37 L. Ed. 123. Death of the person whose estate is 



UNITED STATES V. BRADFOED. 429 

sought to be administered is such a fact. The fact that the person 
was not an inhabitant or citizen of the state, coupled with the further 
fact that he left no property in the state, absolutely deprives any probate 
court of a state from attempting an administration. Of course, it is 
well settled (though the jurisprudence of the Suprême Court of 
Louisiana has varied on the point) that where the fundamental juris- 
dictional facts really exist, and a secondary question arises as to which 
one of several probate courts in a state has the right to administer the 
estate by reason of some fact arising or existing within its territorial 
hmits, then the finding of the court in favor of its jurisdiction on this 
secondary question is prima facie vahd, and is not subject to collatéral 
attack, however erroneous the finding may be. If erroneous, the decree 
is voidable but not void, and the nulhty can be declared only by means 
of a direct attack in the court which made the finding. Such would 
seem to be the présent jurisprudence of Louisiana, although formerly 
it was not, and collatéral attacks were allowed based on the fact that 
the décèdent died a résident of a parish in the state other than that in 
which his estate was administered. Miltenberger v. Knox, 31 La. Ann. 
399; Succession of Williamson, 3 La. Ann. 261; Clemens v. Com- 
fort, 26 La. Ann. 269, and other cases. But where, because of the 
lack of the fundamental jurisdictional fact or facts, no court of pro- 
bate in a state would hâve power to administer an estate, the situation 
is totally différent, and the erroneous finding by a court of the funda- 
mental jurisdictional fact or facts cannot confer jurisdiction, and the 
appointment of an administrator and ail his acts are absolutely null 
and void, and can be attacked collaterally any where by any party in 
interest. The clear-cut and radical différence between the two classes 
of cases is well illustrated by two décisions of the Circuit Court of 
Appeals for the Sixth Circuit, rendered on the same day : Garrett v. 
Boeing, 68 Fed. 51, already cited, in which a collatéral attack was not 
permitted. It was based, inter alia, on the fact that the décèdent died 
domiciled in the parish of St. Mary, La., and not in the parish of Lafay- 
ette, La., where the probate proceedings involved in the cause had 
taken place. But in the case of Fletcher et al. v. McArtliur et al., 68 
Fed. 65, 15 C. C. A. 224, already cited, the same court, on the same day, 
permitted a recovery by a collatéral attack on probate proceedings car- 
ried on in a Louisiana court in the succession of one who had died a 
citizen of Mississippi. See, also, same court in 117. Fed. 393, 54 C. C. 
A. 567. Notice Simmons v. Saul, 138 U. S., speciallv at pages 441, 
447, 448, 451 et seq., 11 Sup. Ct 369, 34 L. Ed. 1054. 

As to the Taurus succession, it would seem that in Louisiana a col- 
latéral attack could hâve been made on the pretended appointment of 
the administrator, had this been a civil case, because Maria Taurus left 
no debts. I am fully aware that there is authority in other states to the 
effect that the existence of debts is not a jurisdictional fact in probate 
matters. But in the case of Burton and Wife v. Brugier and Sheriff, 
30 La. Ann. 478, the Suprême Court of Louisiana held that the appoint- 
ment of an administrator when there are no debts is absolutely null, 
and a judicial sale at the instance of the administrator is an absolutu 
nullity, and the purchaser at the sale and the sherift" are mère très- 
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passers if they enter upon the property sold. This case was decided 
by Chief Justice Manning, and on rehearing- by Mr. Justice Spenser, 
two of the ablest jurists who hâve sat on the bench of the state Su- 
prême Court. Under the civil law doctrine, "le mort saisit le vif," 
set out in the Louisiana Civil Code (articles 940 et seq.), a succession in 
Louisiana is transmitted to the heir by the mère fact of the death of the 
de cujus and the opération of law. When there are no debts, there 
cannot be even a temporary suspension of the full opération of the légal 
transmission. The property becomes absolutely and without restriction 
the full property of the heir from the very instant of the death of the 
de cujus. The private land claim of Maria Taurus was confirmed to 
her in 1835. She was a widow in 1815, and had cultivated the land 
since a time anterior to the year 1800. The pretended appointment 
of McCants as administrator took place in 1898. The longest prescrip- 
tion applicable to any debts she might hâve left is 10 years. It is there- 
fore certain that she could not in 1898 hâve had any existing debts. 
To summarize: (1) No collatéral attack was made in this cause. (S) 
A collatéral attack may be made in a criminal case when its purpose 
is to punish a crime committed by means of the decree, judgment, or 
record collaterally attacked. Especially is this true in such a case as 
this. No man can claim impunity for a criminal fraud committed on 
the United States because he committed the fraud by means of a false 
state court decree. (3) Even in a civil case the appointment of Mc- 
Cants as administrator could be attacked collaterally under the aver- 
ments in the indictment of the facts set out as to the succession of Mil- 
ler. His estate had been lawfully and finally settled in a compétent 
court in Ohio more than half a century before the attempt made in 
Washington parish to administer upon his estate. He died an inhabit- 
ant of Ohio. He left no debts in Louisiana or elsewhere which could 
hâve been in existence in 1898. 

As to the Taurus succession, it would seem that, under the law of 
Louisiana, the appointment of an administrator to her estate was void, 
because she left no debts. 

XOTE. — As to the mattcr o( the statute of limitations, It should be notleed 
that the sole point at issue on that braneh of the case was whether, as regards 
the statute of limitations, a i)rosecution for conspiraey under Rev. St. § 
,5440, is maintainable if Instituted within three years of the commission of the 
last or of any overt act. The proseeution in this cause was the first one in- 
stituted on the conspiraey involved. No question of double or multiple prose- 
eution or punishment for the same offense was presented for décision. What 
was said by défendants' counsel in the matter was merely by way of argu- 
ment, in an attempt to show that the court's conclusion wou!d lead to er- 
roneous results. Whether, because pf the peculiar nature of the offense de- 
nounced by Rev. St. § 5440, separate punishment can be lawfully inflicted every 
time an overt act is committed on a renewàl of the original conspiraey, when 
previously the conspirators hâve been convicted and punished witli regard to 
one of the overt acts, is a matter which was not involved, and did not arise, 
and which therefore did not call for décision by the court. 
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UNITED STATES v. SCOTT. 
(District Court, W. D. Kentucky. October 23, 1906.) 

COSrMERCE— POWERS OF CONGKESS— StATDTE EELATING TO INTEESTATE CARRIEBS 
AS EMPLOYEBS. 

Section 10 of Act Jnne 1, 1898, 30 St. 428 [U. S. Comp. St 1901, p. 3210], 
entitled "An act concerning carriers engaged in Interstate commerce and 
their employés," which section makes It a crlminal offense for any em- 
ployer subject to the provisions ot the act or any officer, agent, or re- 
celver of such employer to reqiiire any employé to agrée as a condition of 
hls employment not to become or remaln a member of any labor organiza- 
tlon, or to threaten bis removal, or otherwise dlscriminate against blm be- 
cause of such membershlp, or to attempt or conspire to prevent any employé 
who lias been discharged or bas quit from obtalnlng employment, is not 
in tbe constltutional sensé a régulation of commerce or of commercial 
Intercourse among the states, inasmuch as its essential object manlfestly is 
only to regulate certain phases of the right of an employer to choose bis 
own servants, wbether tbe duties of those servants when employed shall 
relate to Interstate commerce or not ; and its provisions being thus broad 
«nd gênerai, without limitation to transactions relating to interstate com- 
merce, but ai)pllcable equally to matters beyond the control o£ Congress, 
it is unconstitutional and void. 

On Demurrer to Indictment. 

George Du Relie, U. S. Atty. 

Morton K. Yonts, for railroad telegraph operators. 

Jas. P. Helm & Ben. D. Warfield, for défendant. 

EVANS, District Judge. Congress passed an act concerning car- 
riers engaged in interstate commerce and their employés, which was 
approved June 1, 1898 (30 Stat. 434-428, c. 370 [U. S. Comp. St. 1901, 
pp. 3205-3211]). By its first section the act was made to apply to 
common carriers engaged in the transportation of passengers or prop- 
■erty wholly by railroad or partly by railroad and partly by river for 
a continuons carriage or shipment from one state to another. Sec- 
tion 10 (30 Stat. 428 [U. S. Comp. St. 1901, p. 3210]) of the act is in 
this language : 

"That any employer subject to the provisions of this act and any oflicer, 
agent, or receiver of such employer who shall require any employé, or any 
person seeking employment, as a condition of such employment, to enter into 
an agreement, either written or verbal, not to become or remain a member of 
any labor corporation, association, or organization ; or shall threaten any em- 
ployé with loss of employment, or shall unjustly discriminate against any em- 
ployé beeause of bis membership in such a labor corporation, association, or 
organization ; or who shall require any employé or any person seeking employ- 
ment, as a condition of such employment, to enter into a contract whereby 
such employé or appllcant for employment shall agrée to contribute to any 
f und for charitable, social, or bénéficiai purposes ; to release such employer from 
légal liability for any personal Injury by reason of any beneflt received from 
such fund beyond the proportion ofthe beneflt arising from the employer's 
■contribution to such fund ; or who shall, after having discharged an employé 
attempt or conspire to prevent such employé from obtaining employment, or 
who shall, after the quitting of an employé, attempt or conspire to pre- 
vent such employé from obtaining employment, is liereby declared to be guilty 
■of a misdemeanor, and, upon conviction thercof in any court of tlie United 
.States of compétent jurisdiction in the district iu which such offense was com- 
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mitted, shall be punished for each offense by a fine of not less tlian one hun- 
dred dollars and not more than one thousand dollars." 

The indictment in this case contains six counts ; but it will suffice to 
say that in substance each of tliem charges, in appropriate language, 
that the Louisville & Nashville Railroad Company is a common carrier 
engaged in the transportation by railroad of passengers and property 
by continuons carriage or shipment from one state into another; that 
the accused, J. M. Scott, is and was its agent and chief train dispatcher, 
and as such had supervision and control of the employment for the 
said Company of certain telegraph operators, including those men- 
tioned in the indictment, who were, as such, in the employment of the 
said railroad Company; and that the accused did threaten them and 
each of them with the loss of their said employment if they joined a cer- 
tain labor association known as the "Order of Railroad Telegraphers," 
which order was a corporation organized under the laws of the state 
of lowa, but the aims and purposes of which are not otherwise shown. 

The défendant has demurred to the indictment upon the ground that 
the provisions of section 10 of the act are not such as Congress is au- 
thorized by the Constitution of the United States to enact, and thus 
is raised a question of great deliccy as well as interest and importance, 
and one which therefore has called for very de'iberate considération. 
The subject has been carefully investigated by the court, and its con- 
clusions are now to be statçd. 

It is conceded that there are no clauses of the fédéral Constitution 
which c^n sunnort the tenth section of the act, unless it be those found 
in article 1, § 8, of that instrument. It is thcre provided that: 

"Ttie.CoTijrre«s sliall hâve power Inmoiig otber tliings] to rcgulnte commerce 
wifli foreisn nations, and aniong tlio seh-eral stntes, and with the Indinn trihes 
[and] to m.ike ail laws whièh sliall he necessary and proper for carryiug into 
exécution the foregoing powers." 

The interprétation of the last of thèse clauses is governed by the rule 
laid down by the Suprême Court in McCulloch v. Maryland, 4 Wheat. 
421, 4 L. Ed. 579, which, ever sïnce its announcement in 1819, has 
been accepted by that court (and, of course, by ail other courts) as 
perfectly accurate. Speaking through Chief Justice Marshall, the 
court said: 

"We admit, as ail must adjtnt, that the powers of tlie governmpnt are lim- 
ited. and that its limite are not to be trausceiided. But we think the sound 
construction of the Constitution must allow to the national Législature that 
discrétion, with respect to the means by which the powers it confers are to be 
carried into exécution, which will enable that body to perform the high duties 
assigned to it in the nianner most bénéficiai to the people. Let the end be 
legitimate, let it be within the seope of the Constitution, and ail means which 
are appropriate, which are plainly adapted to that end, wbich are not pro- 
hibited, but consist with the letter and spirit of the Constitution, are constitu- 
tioual." 

In respect to the législation now in question, emphasis may profitably 
be laid upon the éléments of the rule requiring that législation "shall 
be within the scope of the Constitution," that it shall "be plainly adapt- 
ed" to constitutional ends, and be consistent with the spirit of that 
instrument. 
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Certain other elementary and well-understood propositions may also 
be noted at this point. First. Unless congressional législation be sup- 
ported by constitutional authiority, it cannot be supported at ail. The 
rule in this respect is différent from the rule applicable to state légis- 
lation, which is usually valid unless expressly forbidden. In other 
words, congressional législation must hâve warrant in the language 
of the Constitution, while state législation may be valid unless express- 
ly prohibited. Second. Every congressional enactment is presumed 
to be a constitutional exercise of power until the contrary is clearly 
established, and proper respect for a co-ordinate branch of the govern- 
ment requires the courts of the United States to give effect to this 
presumption, unless the lack of constitutional authority to pass an act 
in question is clearly demonstrated. United States v. Harris, 106 
U. S. 635, 1 Sup. Ct. 601. 27 L. Ed. 290 ; Trade-Mark Cases, 100 U. S. 
96, 25 L. Ed. 550. Third. But, if the unconstitutionaiity of an act is 
demonstrated, the courts of the United States, whether the highest 
or the lowest of them, and especially the former, hâve not hesitated se 
to décide. The well-established rule for our guidance in sucli rRses 
is stated by Chief Justice Fuller in Pollock v. Farmers' Loan & Trust 
Co., 157 U. S., at page 554, 15 Sup. Ct., at page 679 (39 L. Ed. 759), 
as follows: 

"Neceasarily thp power to decI.Tre a law iinconstltiitional 1s alwnrs oyornispd 
with relnotance. but the dtity to do so. in a profier rase, ('jintiot lit' ili'i'lincl. aiul 
must be disclun-frod in aeeordanoe with the delilK'rnte .indiquent of tlie trihuual 
In wliich the validity of the enat-tiueut is directly drawn in question." 

A number of congressional enactments hâve been hcld to be 
void, but we will note onlv a few of them, such as Hei>hurn v. 
Griswold, 8 Wall. 610, 19 L. Ed. 513, which nullified the légal 
tender législation, the Trade-Mark C;ises, 100 U. S. 82. 25 L. Ed. 
530, which overthrew the législation respecting trade-marks, the 
Civil Rights Cases, 109 U. S. 3, 3 Sup. Ct. 18, 27 L. Ed. 835, which 
declared the législation of Congress designed to protect civil 
rights under the fourteenth amendment to be invalid, the case of 
Poîlock V. Farmers' Loan & Trust Co., 157 U. S. 429, 15 Sup. Ct. 673, 
39 L. Ed. 759, which disposed, in the same way, of the législation im- 
posing an income tax, and the case of James v, Bowman, liiO U. S. 
127, 23 Sup. Ct. 678, 47 L. Ed. 979, which held that the le.cîislation 
designed to protect the right of suffrage under the fifteenth amend- 
ment, which expressly gave Congress the power to enforce the 
amendment by appropriate législation, was unconstitutional. We can 
hardly fail to observe that the législation in each of the cases just 
named was of much greater moment than that embraced in section 10 
of the act of June 1, 1898, although that fact of itself might not be 
particularly important in its efïect upon judicial action. 

While the tide of advancing events has wisely and inevitably forced 
upon the courts the necessity of giving broad and apparently ever- 
expanding latitude to the commerce clause of the Constitution, still it 
may be that there should be a limit to its elasticity, and possibly it 
might not be an altogether unmixed evil for some of the people now, 
as was once the habit, to call for a strict construction of that instru- 
148 F.— 28 
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ment. If such call served no other purpose, it might be usefui as the 
occasional hoisting of a cautionary signal. Our government was 
organized and has greatly prospered under a system of "checks and 
balances," and it should always be remembered that those checks and 
balances yet remain for most essential purposes. Certainly the writer 
will always cherish the highest respect for the Congress of the United 
States, and in a particular sénse for that Congress which enacted 
the législation now before the court, but that respect should not pre- 
vent a careful and attentive investigation of the questions involved in 
this case when they are raised by a citizen in bis own défense against 
a serious criminal charge. 

The word "commerce" as used in the Constitution, has been defined 
by the Suprême Court. In the great case of Gibbons v. Ogden, 9 
Wheat. 189, 6 h- Ed. 23, it was said: 

"Commerce, untloubtedly, is traffio, but It Is something more — it is inter- 
ooiu'se. It describes the commercial intercourse between nations and parts of 
nations in ail its branches, and is regulated by prescribed rules for carrying on 
that intercourse." 

The power conferred upon Congress is to regulate this commercial 
intercourse and the carrying on thereof among the states, and unques- 
tionably it may devise any proper and necessary means for doing that 
p?"ticular thing. Does the législation now in question, in any fair 
sensé, regulate commercial intercourse among the states, or does it 
only regulate certain phases of the intercourse between employer and 
employé? If the latter is ail, even though this législation is associated 
in the same act with other provisions which do regulate commercial 
intercourse among the states, can it be maintained as constitutional ? 
It is elementary that one provision in an act may be constitutional and 
another unconstitutional. One may stand and the other fall if they 
may be separated, as hère they easily can be as between section 10 and 
the other clauses of the act ; so that section 10 might fall and the re- 
maining portions of the act of June 1, 1898, be constitutional. It is 
true it has been judicially determined that Congress has the power, 
in regu'ating Interstate commerce, to impose duties upon carriers which 
hâve référence to the safety of employés while actually discharging 
duties pertaining to Interstate commerce, as well as to that of passen- 
gers and property ; but it can hardly be f airly contended that the provi- 
sions of section 10 hâve any such purpose in view. 

Those provisions relate, not to the safety of the employés while 
actually discharging duties pertaining to Interstate commerce, but to 
their being members of labor unions, and, in the matter of making and 
enforcing contracts for hiring them, forbids discriminations against 
them on that ground. Indeed, we cannot, and we certainly should 
not, shut our eyes to the fact (which is clear enough upon the face 
of the section as well as otherwise) that the essential purpose of the 
enactment was not to "regulate commercial intercourse among the 
states," but was to prevent, generally, discriminations against what 
is called union labor in one state alone as well as in more than one. 
We cannot too strongly emphasize this obvious fact. If this proposi- 
tion be true (and it seems to us that no one can fairly doubt it), 
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then the question is settled ; for, whatever the states might do in such 
matters through their own Législatures, the Constitution of the United 
States does not confer upon Congress by any express language, nor 
by any fair implication from any language used, the power, when 
servants are employed, to prevent discriminations against union labor, 
either in Kentucky alone or in several states, even if the hirer at the 
time does happen to be engaged in interstate traffic. Such législation 
for such a purpose cannot be supposed to hâve been in the contempla- 
tion of the framers of the Constitution. The législation to prevent dis- 
crimination against union labor in respect to employing or retaining 
servants, therefore, is not, in the opinion of the court, a régulation of 
commerce, and certainly it is not a "régulation of commercial inter- 
course among the states" within the meaning of the Constitution, 
and yet the régulation of that one thing, namely, the matter of dis- 
crimination against members of labor unions in respect to the employ- 
ment and rétention of servants, is the clear and only purpose of sec- 
tion 10. Ivooking squarely at the language of the section, this would 
seem to be the only conclusion that is possible. 

Viewing the matter from another and somewhat narrower stand- 
point, we find another most cogent objection to section 10 of the act. 
In the Trade-Mark Cases, 100 U. S., at page 96, 25 h. Ed. 550, Justice 
Miller, speaking for the court, said: 

"Governed by this view of our duty, we proceed to remark that a glance at 
the commerce clause of the Constitution discloses at once what has been often 
the subject of comment in this court and eut of It, that the power of régula- 
tion there conferred on Congress Is limited to commerce with foreign nations, 
commerce among the states, and commerce with the Indian tribes. While 
bearlng in mlnd the libéral construction that commerce with foreign nations 
means commerce between cltizens of the United States and citizens and sub- 
jects of îoreign nations, and commerce among the states means commerce be- 
tween the individual citizens of différent states, there still remains a very 
large amount of commerce, perhaps the largest, whlch, belng trade or traffic 
between citizens of the sanie state, is beyond the coutrol of Congress. When, 
therefore, Congress undertalies to enaet a law whlch can only be valid as a 
régulation of commerce, it Is rea.sonable to expect to flnd on the face of the 
law, or from Its essential nature, that it is a régulation of commerce with for- 
eign nations, or among the severa! states, or with the Indian tribes. If not 
so limited. it is in excess of the power of Congress. If its main pui"pose be 
to establish a régulation applicable to ail trade, to commerce at ail points, 
especially if it be apparent that it is designed to govern the c-ommerce wholly 
between citizens of the same state, it is obviously the exercise of a power not 
confided to Congress. We find no récognition of this priuciple in the chapter 
on trade-marks in the Revlsed Statutes." 

See, also, Baldwin v. Franks, 120 U. S. 686, 7 Sup. Ct. 656, 763, 
32 L. Ed. 766. 

Now, it cannot be overlooked that the législation, the consti+ution- 
ality of which is drawn in question by the demurrer to the indictment 
in this case, undertakes to punish any discrimination against union 
labor by any railroad company which is actually engaged in inter- 
state commerce, whether such discrimination be in respect to the hir- 
ing or rétention of telegraph operators employed in respect to purely 
local and state traffic, or to the hiring or rétention of those employed 
in respect to commerce among the states. Properly construed, the in- 
dictment fails to show whether the operators named therein were cm- 
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ployed upon one or the other description of commerce, but wliether 
this is so or not, tlie characteristic we hâve imputed to section 10 
would seem manifestly to bring the objections to it within the reach 
of those sustained by the Suprême Court in its condemnation of the 
trade-marlî législation. 

Again, it may well be said that section 10 regtilates in a certain 
respect the outside conduct of those railroad companies which, as 
part of their business, engage in Interstate commerce, but it does not 
regulate the commerce itself, and what it does regulate bas as much 
and probably more relation to state commerce than to that which is 
Interstate. Section 10 of the act, in short, does not differentiate cases 
where the telegraph operator is employed in merely local and state 
traffic from cases where the work relates to Interstate traffic. Both 
those who work upon local and state traffic and those who work upon 
interstate commerce are embraced by the législation indiscriminately. 
In other words, ail are equally embraced in the provisions of section 
10, whether the operator works upon local or state business only or 
upon interstate traffic. In the opinion of the court it cannot reason- 
ably be doubted that this brings section 10 within the rule laid down 
in the Trade-Mark Cases. 

While section 10, as a whole, is easily separable from other pro- 
visions of the act of June 1, 1898, its own clauses are not separable 
from each other, and other observations of the Suprême Court in its 
opinion in the Trade-Mark Cases, 100 U. S., pp. 98, 99, 25 L. Ed. 550, 
may very apprôpriately be referred to in this connection. It was there 
said: 

"It was urged, however, that the gênerai description of the offense included 
the rnore limited one, and that the section was valid where such was in fact 
thé cause of déniai. But the court said, through the Chief .Justice : 'We are 
uot able to reject a part \A-hich is unconstitutional and retain the remainder, 
becau?e it is not possibie to separate that which is constitutiotial, if there be 
any such, from that which Is not. The proposed effect is not to be attained by 
strilcins out or disregarding words that are in the section, but by insorting 
those that are not there now. Each of the sections must stand as a whole, or 
fall altogether. The language is plain. There is no room for construction, 
unless it be as to the effect of the Constitution. The question, then, to be de- 
terinined is, whether we can introduee words of limitation into a pénal stat- 
ute so as to mal^e it speei'ic, when, as expressed, it is gênerai only. * * * 
To limit this statute in tlie manner now asked for would be to make a new 
law, not to enforce an oid one. This is no part of our duty.' If we should, 
in the case before us, undertalte to make by judicial construction a law which 
Congress did not make, it is quite probable that we should do what, if the 
matter were now before that body, it would be unwilling to do, namely, make 
a trade-mark law which is only partial in its opération, and which would com- 
plicnte the rights which parties would hold, in some instances, under the act 
of Congress, aud in others under state law." 

The same view was also taken in Baldwin v. Franks, 120 U. S. 687, 
7 Sup. et. 656, 763, 32 L. Ed. 7G6. 

The able arguments of counsel bave included a discussion of many 
collatéral questions supposed to hâve more or less bearing upcn the 
main points involved, such as the question of class législation and the 
objection thereto, the question of the right of private contract, and the 
danger of interfering therewith, and the question of the alleged public. 
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and overwhelming necessity that the carriers of the country shall 
be left in full control of the matter of the employment of their own 
servants and in the exclusive exercise of the right to select them and 
discipline them. Certainly it might be pertinently contended that that 
was class législation, and possibly very unfair législation, which, favor- 
ing a certain class, made it criminal to discriminate against it, and 
yet permitted that very class of labor to discriminate arbitrarily against 
everybody else. Justice might rather demand (if, indeed, the questions 
of fitness and freedom of choice are to be ignored or minimized) that 
any discrimination by any class against any other class of laborers 
should be forbidden, if any is, inasmuch as one class of laborers is 
probably no more sacred than another, and the weaker class is quite 
as much entitled to protection against the powerful as the latter is 
against che former. To forbid discriminations against union labor, 
whi!e discriminations by it against others, if made, are allov.'ed, would 
not seem to be a very palpable or conspicuous exaraple of equal and 
exact justice to ail, and might be open to the criticism that it is class 
législation. But, while ail thèse considérations might hâve weight in 
other connections, still the court prefers to put its judgment in this case 
upon two propositions, viz. : (1) That section 10 of the act of June 1, 
1898, is not, in the constittitional sensé, a régulation of commerce or 
of commercial intercourse among the states, and cannot jus*^ly nor fair- 
ly be so construed or treated, inasmuch as its essential object mani- 
festly is only to regulate . certain phases of the right of an employer 
to choose his own servants, whether the duties of those servants when 
employed shall relate to interstate commerce or not; and (3) upon 
the ground that section 10 is so broad as to be condemned by the.rule 
laid down in the Trade-Mark Cases. 

Thèse considérations hâve brought the court to the very clear and 
deliberate conclusion that section 10 of the act of June 1, 1898, is not 
sustained by constitutional warrant, and is therefore insufficient to 
st!poort the indictment. 

The demurrer must be sustained. 



ORDER OF R. R. TELEGRAPHERS v. LOUISVILLE & N. R. CO. 

(Circuit Court, W. D. Kentucky. November 17, lfX)6.) 

Removai. of Causes— Value in Controversy— IIow Stiown. 

In a suit in a state court for an injunetioii, based upon a law of the 
TJiiitPfl ''tfitps. iviiere tlie value in controversy is not sliovvn by tlie com- 
plainant's pleading, for tlie purposes of reuioval of tbe cause, it may be 
suo>in in the potilion for reuioval. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removai of Causes, 
§ 132.] 

CoMMEBCE— Régulation of Interstate Caebiers— Constitutionalitt of 
Statute. 

Act June 1, 1808, c. 370, § 10. 30 Stat. 428 [TJ. S. Comp. St. 1901, p. 
S210], which mnkes it a criminal offense for any interstate carrier as an 
employer to reciuire any "employé or person seeking employment" to 
enter into an agreement not to become or remain a member of any labor 
orgauization, or to threaten any employé with loss of employaient or un- 
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Justly dlscrlmlnate àgalnst any employé because of his membershlp la 
sueh labor organizatlon, Is vold, as not wlthln the constltutlonal power 
of Congress to regulate Interstate commerce. 
8. Masteb and Seevant — Pbeventing Employés fkom Joinino Labob 
Unions— RiQHTS of Labob Oboanizations — Consteuction of Statute. 

If Buch section be assumed to be constitutlonal, and to give by Impli- 
cation a right to a civii remedy, such remedy la confined to "employés" 
or "persons seeklng employment," and it cannot be made the basls of a 
suit for an injunction by a labor corporation to restraln a carrier from 
pretenting by intimidation or threats complainant's représentatives, who 
are neitlier employés nor seeking employment, from soliciting members 
from among défendants employés. 

In Equity. On demurrer to bill. 

Morton K. Yonts, for complainant . 
Helm & Helm, for défendant. 

Evans, District Judge. The complainant filed îts pétition (liere- 
inafter to be called its "bill of complaint") in the Jefferson circuit court, 
in which it alleged that it was a body corporate, organized under the 
laws of the state of lowa, and was "an organization instituted for thé 
purpose of uniting railroad telegraphers, Une repairers, levermen, and 
interlockers, employed on railroads, for the protection of their interests, 
to elevate their social, moral, and intellectual condition, to promote 
the gênerai welfare of its membership, and to promote and encourage 
a mutual benefit department for the aid and comfort of the beneficiaries 
of deceased members." T^f bill of complaint further shows that the 
complainant is engaged in lawf ul business in Kentucky and elsewhere ; 
that it dérives revenue tor its existence from the collection of dues from 
its members; that it bas been endeavoring to secure members from 
among the railroad telegraph operators employed by the défendant, and 
for that purpose has sent out représentatives to solicit members among 
the railroad telegraph operators employed by the défendant, but that the 
défendant, to prevent its said employés from joining the order, has sent 
forth varions détectives for the purpose of inaugurating a System of in- 
timidating and terrorizing complainant's représentatives, and bave donc 
80 to the extent of deterring them and making them afraid to solicit 
such operators employed by the défendant to become members of the 
complainant order; that the défendant, to accomplish its purpose, has 
carried on a campaign of intimidation against complainant's représen- 
tatives in the work aforesaid; that the défendant, through its agents, 
has followed complainant's représentatives, and has endeavored to dis- 
suade its telegraph operators from becoming members of its order by 
threats of dicharge from service, and has thus put its employés in 
fear ; that the def endant's agents hâve listened to complainant's agents 
when they talked to defendant's operators, and bave prevented said 
operators, by threats of force and violence and by putting them in fear, 
from engaging in conversation with complainant's représentatives, so 
as to ascertain the objects and purposes of complainant's organization, 
and bave threatened complainant's représentatives with great bodily 
harm, and by intimidation and a display of force and arms, and by 
threatened intimidation, bave endeavored to compel complainant's rep- 
résentatives to desist from their efforts to secure members from among 
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•defendant's said telegraph operators. The bill avers that the com- 
plainant "is engaged in the good and lawful business aforesaid, and that 
the sole and only purpose of its organization is to promote the business 
and welfare and interests of raiiroad telegraph operators through- 
out the country, and that if it is enabled to exercise its rights and 
privilèges under the law it can and will secure a great number of mem- 
bers for the said order from among the raiiroad telegraph operators em- 
ployed by the défendant, and that it will dérive large revenue in the 
shape of dues frorn said prospective members." The bill then sets 
forth the relief to which the complainant claims to be entitled, to wit, 
an injunction to compel the défendant to cease and altogether to desist 
from the conduct described in the bill, and states that "ail the acts afore- 
said which bave been committed by the défendant, and its agents, ser- 
vants, and employés, in the way and manner as set forth în this pétition, 
and which the said défendant will continue to do unless enjoined and 
restrained by the orders of this court, are in violation of an act of Con- 
gress of the United States of America, of date June 1, 1898, 30 Stat. 
424, c. 370 [U. S. Comp. St. 1901, p. 3205], entitled "An act concerning 
carriers engaged in interstate commerce and their employés"; and 
more particularly are the said acts which défendant and its agents, ser- 
vants, and employés hâve committed, and will continue to commit un- 
less enjoined and restrained, in violation of section 10 of said act 
(30 Stat. 428 [U. S. Comp. St. 1901, p. 3210]), which is in words 
and figures as follows, to wit : 

"That any employer subjeet to the provisions of this act and any offlcer, 
agent, or receiver of siieh employer who sliall re(iuire any employé or any 
persou seeking employment as a condition of such employment, to enter Into 
an agreeraent, either written or verbal, not to become or remaln a member of 
any labor corporation, association, or organization, or shall threaten any em- 
ployé with loss of employment, or sball unjustly discriminate against any 
employé because of bis membership In such a liibor corporation, association, 
or organization, or who shall require any employé or any person seeking em- 
ployment, as a condition of such employment, to enter Into a contract whereby 
such employé or applicant for eni]iloyment sball agrée to contribute to any 
fund for charitable, social, or bénéficiai purposes; to release such employer 
from légal liability for any personal injury by reason of any beneflt received 
from such contribution to such fund ; or who shall, after having dlscharged 
an employé, attempt or conspire to prevent such employé from obtalning 
employment, or who shall, after the quitting of an employé, attempt or con- 
spire to prevent such employé from obtaining employment Is hereby declared to 
be guilty of a misdemeanor, and, upon conviction thereof In any court of the 
Utiited States of compétent .l'urisdlction In the district in which such offense 
was committed. shall be pnnished for each offense by a fine of not less than 
one hundred dollars and not more than one thousaud dollars." 

The bill also avers that the défendant is a common carrier engaged 
in interstate cominerce. Upon the pétition of the défendant the action 
was removed to this court, and subsequently the défendant demurred 
to the bill. Pending the considération of the questions raised by the de- 
murrer doubts arose in the mind of the court as to whether the case 
was removable, and an argimient was directed upon that question. 
It is, of course, manifest that the suit arises, at least in part, if not 
entirely, under the laws of the United States, but as the complainant 
did not (and under the state practice need not) show any value in 
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controversy, the question arose whether the value of the matter in dis- 
pute coulcl be shown in the pétition for removal alone. Whether we 
should as to tliis question follow the rule in Tennessee v. Union & 
Planters' Bank, 152 U. S. 454, 14 3up. Ct. 654, 38 L. Ed. 511, 
Postal Telegraph Co. v. Alabama, 155 U. S. 487, 15 Sup. Cf. 192, 
39 L. Ed. 231, Oregon Short Line Ry. v. Skottowe, 162 U. S. 495, 
16 Sup. Ct. 869, 40 L. Ed. 1048, Arkansas v. Kansas & Texas Coal 
Co., 183 U. S. 185, 22 Sup. Ct. 47, 46 L. Ed. 144, which requires 
that the facts showing that the case arose under the Constitution or 
laws of the United States shali appear by the plaintifif's pleading and 
nat elsewhere, or whether we should follow the rule in Stevens v. 
Nichols, 130 U. S. 231, 9 Sup. Ct. 518, 32 L. Ed. 914, and City of 
Ysleta V. Canada (C. C.) 67 Fed. 6, which permits the fact of diverse 
citizenship to be shown in the pétition for removal, was the question 
to be solved. We found it in some confusion, some cases holding one 
way and some the other; but upon the avcrments of the pétition for 
removal, as ndw amended and not controverted (Dishon v. Cincinnati, 
N. O. &_T. P. Ry. Co., 133 Fcd._ 471, 66 C. C. A. 345), and upon 
the considération that such an injunction as that prayed for, if 
granted, would represent a considérable money value, we hâve reached 
the conclusion not to remand the case. 

This brings us to the questions arising upon the demurrer. At 
the argument some contention was made by the complainant that the 
bill bore wider than a claim to relief under section 10 of the act of 
June 1, 1898, and possibly there might be some color for the suggestion 
if, as will be seen from the averments copied from the bill of complaint, 
the complainant did not charge the acts complained of to be violative 
of that statute and claim relief entirely upon that ground. Otherwise 
the averments of the bill as to the acts and conduct of the défendant 
as to force, intimidation, and violence are too gênerai, vague, and in- 
definite to make a case for the exercise of the power of the court to 
grant extraordinary relief, wi'hout giving the party défendant an 
opportunity to try the issues of fact by a jury. Granting an injunction 
should never be donc, except in a clear case. It is always a matter of 
Sound discrétion, and one should never be granted unless the facts are 
very explicitly disclosed and appear to be such as to warrant the relief 
where there is no plain and adéquate remedy at law. The complainant 
is an lowa corporation, which states the objects of its corporation to 
be Pt least partly social. It claims to be soliciting, through "rep- 
résentatives," persons in the employment of the défendant to join it : 
but, whde it shows that the défendant is opposed to its employés doing 
so, and is endeavoring to prevent it by a campaign of intimidation, etc., 
no one of such "représentatives" is named, nor is any spécifie instance 
of intimidation or violence set ont or described in such forni as to 
identify it. Without something much more definite than this, there is 
no equity in the bill, when viewed from the standpoint of gênerai équit- 
able principles; that is to say, no case is disclosed by the bill which 
would properly authorize the relief asked. And especially does this 
appear to be true when we reflect that, if any injury has been or should 
be donc to those "représentatives," they, as individuals, will personally 
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liave a plain remedy thereon. For such injury to its "représentatives," 
in the absence of a conspiracy, the complainant in its own name does 
not appear to be entitled to any relief. 

But, apart from those considérations, we think the proper construc- 
tion of the bill of complaint limits it to a claim to rehef under section 
10 of the act of June 1, 1898, and nothing else. That section seems to 
be relied upon as the single basis of the relief sought, and the de- 
murrer will be disposed of from that point of view. Otherwise, if 
complainant claims to be entitled to relief upon tvi'o separate and dis- 
tinct grounds, the bill is open to the objection of multifariousness. 
Brown v. Guaranty Trust Co., 128 U. S. 403, 9 Sup. Ct. 127, 32 L. 
Ed. 468. 

1. We hâve heretofore, in the case of United States v. J. M. Scott, 
held section 10 of the act to be unwarranted by the Constitution. In 
the opinion delivered in that case (148 Fed. 431), the grounds for 
that conclusion were stated at large, and need not be repeated. 

2. We think, however, we need not hâve gone that far in this case, 
because we think that no proper construction of section 10 would in- 
clude the case stated by the complainant. That section makes certain 
things criminal when donc by a common carrier engaged in interstate 
commerce, as the défendant hère is ; but it covers only "employés" of 
such carriers and "persons seeking employment" from such carriers. 
It is neither claimed nor averred in the bill that the complainant is an 
"employé" or a "person seeking employment" from the défendant, and 
for that reason the complainant in no way shows itself to come within 
the provisions of section 10. Indeed, it is obvions, from the nature 
of the complainant, that it could not itself be an employé nor a seeker 
of employment for itself. 

3. Section 10 does no more than make certain acts criminal and pun- 
ishable by criminal proceedings. Certainly it does not, in tenus, give 
any right to a civil remedy even to "employés" or to "persons seeking 
employment." If the right to a remedy by civil action could be implied 
in their favor from the prohibitions of the statute, it certainly must be 
that the complainant is much too remote from any inclusion in the 
terms or purposes of the législation to be entitled to a still further 
implication of a nature to entitle it to a civil remedy thereunder. It 
would seem, therefore, to be entirely clear that, whether section 10 be 
constitutional or not, and whether its prohibitions would by implication 
give a civil remedy to "employés" or to "persons seeking employ- 
ment," the complainant, being neither one or the other, is not entitled 
to any of the benefits of législation which by no proper interprétation 
can be said to embrace it. 

4. Besides, if section 10 be criminal only in its scope, and if it can- 
not be implied from its terms that any civil right or remedy was in- 
tended thereby to be given, then the effect of the complainant's bill 
is to seek an injunction against the commission of a crime. This, 
luider the fédéral jurisprudence, is not admissible. 

For thèse reasons the demurrer will be sustained, and the bill will 
be dismissed, witli costs. 
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CHICAGO, R. I. & P. RY. CO. v. WILLIAMS et al. 

(Circuit Court, D. Kansas, First Division. Oetober 31, 190G.) 

No. 8,410. 

1. ]iS.IINENT Domain— DELEGATION OF POWEB— Pboperty Pbeviously Devoted 

To Public Use. 

General power eonferred by tbe Législature upon a local board to estab- 
lish bighways does not empower sueb board to condenni for bighway pur- 
poses land whicli bas previously been appropriated under the power of 
eminent domain, and is being used for a dilïerent publie puiix)se, sucli as 
the station grounds of a railroad company, wbicb use would be interfered 
with or destroyed by such second appropriation. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 18, Eminent Domain, 
§§ 107, 108.] 

2. Samb— Action by Board in Excess of Powers— Rbview by Courts. 

Wien a local board or body attempts to exercise a power of eminent 
domain not eonferred on it by the Législature, its action is subject to re- 
view and control by the courts, state or fédéral. 

In Equity. On demurrer to bill. 

M. A. Low and Paul E. Walker, for complainant. 
Garver & Larimer, for défendants. 

POLEOCK, District Judge. The bill of complaint in this case avers 
complainant, in the opération of its road at the station of Rexford, 
Thomas county, this state, to be the owner and to maintain a dépôt, 
dépôt platform, main line, siding, passing tracks, station grounds, build- 
ings, and other improvements, ail acquired by it under the lavvs of the 
state, and ail necessary for the transaction of its business as a common 
carrier for hire. 

The bill further avers that défendants, acting under the authority 
of the county board of Thomas county, hâve laid ont and are about to 
open for travel a highway 60 feet in width over and across the station 
grounds, platforms, tracks, and other improvements of the company 
located at said place, and that unless enjoined défendants will open said 
highway, and thus destroy and render useless said property of com- 
plainant at said place in the carrying out of the public use to which 
it is now devoted. To this bill défendants demur. 

The theory of complainant, as made out by its bill, is that, as the 
property now sought to be appropriated to highway purposes is already 
appropriated to and necessary for the discharge of a pubHc use, the 
same may not be taken for another wholly inconsistent public use, 
without such power has been expressly eonferred upon défendants by 
législative sanction, or by clear and necessary implication from légis- 
lative enactments; and that no such express or implied législative 
authority is eonferred upon défendants in this case. 

The theory of défendants, as stated in the brief of their solicitors, 
is: 

"(1) The laying out and opening of a public highway to accommodate pub- 
lic travel is the exercise of tiie political power of the state, exclusively wlthin 
the control of the Législature or snch tribunals as it may vest with the 
power, and entirely beyoud the control or supervision of the courts. (2) The 
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act wbieli is sought to be enjoiued by this suit is one within the rightfui 
power of cmineut domain, a sovereign right of tlie state, and cannot be in- 
terfered witli by the fédéral courts so long as such power is being exercised 
within the limitations of authority granted by the Législature." 

In so far as the second proposition stated by défendants' solicitors 
is concerned, it must be conceded, if the insistence be that the authority 
to lay out and open this highway across and over the property of com- 
plainant in the manner attempted by défendants is found to be expressly 
granted by the Législature of the state to défendants, or granted by 
necessary implication from législative enactments found, then a fédéral 
court will not enjoin the exercise of such power. Neither will a state 
court, for the power of eminent domain is a sovereign power of the 
state. But if it be thought by solicitors for défendants that a fédéral 
court (the requisite jurisdictional facts being made to appear) may not 
interpose its mandate in any case in which a state court might right- 
fully interfère, merely because it is a fédéral court, then such contention 
cannot be allowed to prevail, for the judiciary act provides : 

"The Circuit Courts of the United States shall hâve original cognizance con- 
current with the courts of the several states of ail suits of a civil nature at 
common law and in equity," etc. 

The questions, therefore, arising for détermination on this demurrer 
are: (1) Is the laying out of the public highway in question, under 
the laws of the state, the exercise of a purely political power, delegated 
to défendants to détermine the necessity for its exercise and to enforce 
such détermination, entirely uncontrolled by the courts? If so, the 
demurrer must be sustained. (2) If not, has the power hère attempted 
to be exercised by défendants been granted by the Législature to défend- 
ants in express terms, or by such clear implication as to preclude inter- 
férence on the part of the courts? If so, the demurrer must be 
sustained. 

It must be conceded, and is conceded, by the solicitors for complain- 
ant, that the laying out and opening of a highway for the purpose of 
public travel, under the power of eminent domain, is the exercise of a 
législative power, It must also be conceded, and is conceded, that the 
Législature cannot, by authorizing a railroad company to exercise the 
sovereign power of eminent domain in the acquisition of its right of 
way, station grounds, etc., deprive itself of the power of eminent do- 
main to the extent that it will in future be precluded from again re- 
taking the same property, once condemned and devoted to a public 
use, through its lawfully constituted agents, for another public use, al- 
though inconsistent with the former, should the necessity for such 
retaking arise. But such power of reappropriation, and the povi'er to 
détermine the necessity for it, must be either exercised by the Légis- 
lature itself, or granted to its lawfully constituted agent in clear and ex- 
press terms or by necessary implication. The right to exercise such 
power of reappropriation by an agency of the state will not be pre- 
sumed. 

From an examination of many adjudicated cases touching this sub- 
ject, I am of the opinion the following principles may be deduccd: 
(1) When an attempt is made to exercise the power of eminent do- 
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main in the taking of private property devoted to a private use by a 
lawfuUy constituted agency of the state, on which the Législature has 
conferred the gênerai power of eminent domain, the question of the 
necessity for the taking is left to the décision of the agents exercising 
the sovereign power, and the existence or nonexistence of the necessity 
for the appropriation cannot be questioned in the courts. (3) Whcn 
property once taken through the lawful exercise of the sovereign power 
of eminent domain is devoted to and necessary in the carrying out of 
such public use for which it was taken, is sought to be reappropriated 
by the sovereign power itself, or through its lawfuUy constituted agent, 
on which agent the express or necessarily implied power to so do has 
been conferred by the Législature, the power to détermine the necessity 
for the retaking rests in the sovereign or its agent, and the existence 
' or nonexistence of the necessity will not be controlled by the courts. 
(3) Where an attempt is made by an agency of the state, on which 
agent there has been conferred only the gênerai power of eminent 
domain, to appropriate property theretofore taken under such gênerai 
power, which property at the time it is sought to be retaken is actualU' 
and necessarily used in carrying out the public purpose for which it 
was first taken, in such case the agency of the state attempting the ex- 
ercise of the power is not the sole and exclusive judge of the necessity 
for the re-exercise of the power, and the courts are not in such case 
precluded from examining into the necessity for such retaking. 

While ihere is an apparent conflict in the many adjudicated cases bear- 
ing on this subject, yet I am of the opinion their seeming inconsistencies 
may be reconciled, and that many of them, at least, may be brought into 
harmony with the above-stated principles, as the examination of a por- 
tion of the cases cited and relied upon by solicitors for défendants will 
show. For exampîe, in the case of Com'rs of Wabaunsee Co. v. Bisby, 
37 Kan. 253, 15 Pac. 241, there was an attempt to take private property 
devoted to a private use for a public highway. It was held the only 
question friable on appeal was the amount to be awarded the owner 
of the property. The same is true of Jockheck v. Com'rs of Shawnee 
Co., 53 Kan. 780, 37 Pac. 621. It was thought in that case the home- 
stead character of the private property sought to be taken was ma- 
terial. The court held it was not. The same may be said of Boom Co. 
V. Patterson, 98 U. S. 403, 25 L. Ed. 206 ; Shoemaker v. United States, 
147 U. S. 282, 13 vSup. Ct. 3G1, 37 L. Ed. 170; Eackus v. Fort St. 
Union Depot Ce, 1G9 U. S. 557, 18 Sup. Ct. 445, 42 L. Ed. 853. 
In each of thèse cases the state, through its lawfully constituted agency, 
upon which it had conferred the power of eminent domain, sought to 
appropriate private property, devoted to a private use, to a public use. 
Irrigation Co. v. Klein, 63 Kan. 484, 65 Pac. 684, was precisely of the 
same character. The question there litigated was the right of the 
irrigation company to exercise the power of eminent domain at ail, 
and the good faith of its attempted exercise. In C, B., U. P. R. Co. 
V. A., T. & S. F. R. Co., 28 Kan. 453, the single question presented 
was the constitutionality of that part of the statute allowing the de- 
fendant railroad company to enter upon the land condemned upon pay- 
ment to the county treasurer of the amount of tlie award made by the 



p. ET. CO. V. WILLIAMS. il5 

commissioners conclemning the land. In K. C. R. Co. v. Com'rs of 
Jackson Co., 45 Kan. 716, 26 Pac. 394, the sole question litigated was 
the right of the railroad company to recover damages for the laying 
ont and opening of a highwav over its right of wav and track. In 
Railway Co. v. Railvvay Co., 67 Kàn. 569, 70 Pac. 9'39, 73 Pac. 899, 
the question now under considération seems to hâve first received the 
attention of the Suprême Court of this state. In that case section 267 
of Lewis on Eminent Domain (2d Ed.) vol. 1, is quoted with approval, 
as follows : 

"ïhe gênerai autbority to locate and construet a rniirond from one point 
to anotlier does not authorize the taking of property already devoted to 
railroad uses. In one of the cases cited the court says : 'A charter to build 
and maintain a railroad between certain points, withont describing its course 
and direction, but leaving that to be determined and established by the corpo- 
ration, as provided by the gênerai laws, does not prima facie srive any power 
to lay out the road over land already devoted to, and within the rocorded lo- 
cation of, another railroad. It Is not to be presuined that the Législature in- 
tended to allow land thus devoted to one public use to be subjected to an- 
other, unless the autbority is glven in express words or by necessary implica- 
tion. And such imijlication can only be found in the language of the act, or 
from the application of the act to the sub.iect-matter ; .so that the railroad 
could not be laid, in whole or in part, by reasonable intendment, on any other 
Une.' ïhe Législature niay authorize one railroad to take the property of 
another, and, as indicated in the opinion just quoted, this may be done by ex- 
press words or by necessary Implication. Thèse gênerai rules are undoubted, 
but their application to particular cases is often attended with much diffl- 
culty, as will appear from the following S'octions." 

On rehearing, it is said by Burch, Justice, delivering the opinion: 

"ïhe record, therofore, fairly présents a case of an attcmpted condemnation 
by one railroad company. under tlie gênerai sta^utes of eminent domain, of 
land owned by another railroad company already in actual aud necessary use 
for railroad purposes. 

"Under the autbority of the text quoted in the former opinion (Lewis, Em. 
Dom. [2d Ed.] § 2(37), and the adjudicated cases upon which that text is 
based, this cannot be done exccpt by express statutory warrant, or by neces- 
sary implication from the language of the statutes, when an effort to apply 
the law is made. ïhe latest décisions of the courts support this doctrine." 

— Citing Western Union Tel. Co. v. Pennsylvania R. Co. (C. C.) 120 
Fed. 362; Western Union Telegraph Co. v. Pennsvlvania R. Co., 123 
Fed. 33, 59 C. C. A. 113 ; Indianapolis & V. R. Co. v. Indianapolis & 
M. R. Transit Co. (Ind. App.) 67 N. E. 1013. 

The courts of other states hâve had occasion to pass upon the ques- 
tion now under considération. In Albany Northern Railroad Company 
V. Brownell, 34 N. Y. 345, it is said : 

"ïhe question is then presented wliether, when a railroad company bas ac- 
quirod the title of a pièce of land for the site of a building necessary for its 
business, the local authorities can occnpy the gronnd for a hi.glrivay, and thus 
prevent the company from erecting the proposcd building. I am of opinion 
that it cannot be lawfully done." 

In Matter of Boston & Albany R. R. Co., 53 N. Y. 574, it is said : 

"The sole qxiestion, then, is wliether the Législature bas conferred upon 
the applicant the power to enter upon and tal;e possession of property already 
held and dedicated by autbority of law to one public use for another and en- 
tircly différent use, also declared to be j)ublic. The autbority must be 
sought in the statutes, by which ail the powers which railroad corporations 
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may exercise over property witliout the consent of the owners are con- 
ferred, and, if not found, tlien it does not exist It mnst be expvessly conferred 
— that is, in direct tenus or by necessary implication — and tlie implication 
does not arise if tlie powers expressly conferred can, by reasonable intend- 
nient, be exercised witliout the appropriation of property already actually 
held and used for another public use." 

Again, in Matter of City of Buffalo, 68 N. Y. 167, Folger, Justice, 
rendering the opinion, said: 

"In detenuining wbether a power generally given is meant to bave opéra- 
tion upon lands already devoted by législative authority to a public purpose, 
it is proper to consider the nature of the prior public work, the public 
use to whlch it is apjilied, the extent to wliicli that use would be impalred or 
dimlnished by the takiug of such part of the land as may be demanded for 
the subséquent public use. If both uses may not stand together, with some 
tolerable interférence whieh may be compensated for by damages paid; if 
the latter use, when exercised. must supersede the former — it is not to be im- 
plied from. a gênerai power given, without having in view a then existing and 
particular need therefor, that the Législature meant to subject lands devoted 
to a publie use already in exercise to one which might thereafter arise, A 
législative intent that there should be such an effect will not be inferred from 
a gift of power made in gênerai terms. To defeat the attainment of an im- 
portant public purpose to which lands liave already been subjected, the 
législative intent must uneqnivocally appear. If an Implication is to be re- 
lied upon, it must appear from the face of the enactnient, or from the applica- 
tion of it to the particular subject-matter of it. so that by reasonable intend- 
ment some especial object sought to be attained by the exercise of the power 
granted could not be reached in any other place or manner." 

In Prospect Park & C. I. R. R. Co. v. Williamson et al., 91 N. Y. 
552, Mr. Justice Rapallo, rendering the opinion, said : 

"Thèse lands having already been lawfully appropriated, under the right 
of eminent domain, to a publie purjjose, express and direct législative authority 
is necessary to justity tlieir appropriation by proceedings in invitum to a 
différent public, purpose, and that gênerai laws authorizing the laylng out of 
highways are not sufBcient. In respect to the crossing of railroad tracks by 
highways, such express authority is contained in the gênerai railroad act, but 
thls authority does not exteiid to lands taken for dépôt purposes." 

In Jeduthun Wellington et al., Petitioners, etc., 16 Pick. (Mass.) 
87, 26 Am. Dec. 631, the Suprême Court of Massachusetts held: 

"We think, therefore, that thie rule applies to this case, that where the Légis- 
lature hâve appropriated any territory to a spécifie public use, and the lay- 
ing a highway over it would be inconsistent with such public use, and contrary 
to the ternis and provisions of such appropriation, the gênerai power of the 
couuty commissioners to lay out highways, so far as such appropriated ter- 
ritory is concerned, is suspended and superseded." 

In Proprietors of Locks & Canals v. City of L,owell, 7 Gray, 223, 
the Suprême Court of Massachusetts held: 

"It is undoubtedly true that land or other property which has once, in con- 
foruiity witli the provisions of the Constitution, been devoted to the public 
use, may atterwards in like manner be again taken and appropriated to 
the public service under a subséquent statute duly enacted, if such a purpose 
is expressly, or by unavoidable implication, authoriued by its provisions; 
for, in every exigency that can from time to time occur, tlie right to take 
private property for public use must remain paramount in tlie state, or its 
power to promote the gênerai welfare wovild be paralyzed and destroyed. 
It belongs to the Législature to détermine when thèse exlgencies arise, aud 
upon what occasions this extrême right of the governmeut sball be exer- 
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cised and enforced. Thus, a portion of land laid ont for a public common 
may by spécial provision of law be converted into a public highway; and 
again, a portion or the whole of a public highway may be appropriated to 
the service of a private corporation empowered to construct, and required 
to maintain for the public use, an iron railway. Wellington, Petitioners, 
16 Pick. (Mass.) 103, 26 Am. Dec. 631; Springfield v. Connecticut River 
Railroad, 4 Cush. (Mass.) 72. Thèse cases aft'ord illustrations of the gênerai 
power of the Législature to dévote to another and new service, for the use 
and accommodation of the public, any species of private property, altliough 
it may bave before, for a similar purpose, but in a différent manner, been 
specially set apart and appropriated. But if such an appropriation has once 
been made, the property cannot afterwards be interfeved with, or the right 
of holding and enjoying it in that deflnite manner be interrupted or dis- 
turbed, except under the provisions of some subséquent statute, expressly or 
by necessary implication autliorizing its subjection to public service in an- 
other and différent manner. This principle, applied to the présent case, 
Is décisive of the rights of the parties in relation to the point fn eontroversy 
between them. The plaintiffs hâve under their charter already acquired the 
exclusive right to the possession and occupation of the lands upon and through 
which the défendants hâve caused their drains to be laid and constructed. 
But the défendants contend that this right has been superseded by the same 
authorlty from which the grant of it was derived. This undoubtedly eould 
hâve been donc, for it is, as has already been shown, clearly compétent for the 
Législature, in order to meet a pressing emergency and to accomplish some 
obiect of immédiate public necessity or importance, to détermine that a new 
appropriation of thèse lands ought to be allowed. If it should be found 
essential or reasonably necessary for the public good, as, for instance, to 
préserve or promote the health of tire inhabitants of a city rapidly inereas- 
ing in population, to take the lands and use the canal of the plaintiffs for 
the purpose of drainage, such an appropriation might undoubtedly be made 
under statutes contaiuing suitable provisions, and conferring the requisite 
authority. But no such necessity is deelared, nor is any such right given 
to the défendants by any of the provisions of theîr city charter. The city 
council are, indeed, therein allowed, by a provision expressed in very gênerai 
terms, to lay down drains and sewers through streets and private lands; 
but In this there is no such directness and particularity as to import that 
a new appropriation to the public use of land which had already been law- 
fully taken, and was still held and devoted by the plaintiffs to another 
public service, was iutended by, or even at ail in the contemplation of, the 
Législature." 

In rendering the opinion in Boston & Maine R. R. v. Lowell & 
Lawrence R. R. Co., 124 Mass. 368, Mr. Justice Gray said : 

"The gênerai principle is well settled, and has been applied in a great 
variety of cases, that land already legally appropriated to a public use is 
not to be afterwards taken for a like use, unless the intention of the Légis- 
lature that it should be so taken has been manifested in express terms or 
by necessary implication. For instance, a highway "cannot be laid out acros.'i 
a navigable river without authority of the Législature, and such authority 
Is not to be implied from a gênerai statute empowerlng courts of sessions or 
eounty commissioners to lay out iilghways. Commonwealth v. Coombs, 2 
Mass. 489 ; Commonwealth v. Roxbury, 9 Gray (Mass.) 451. 494, and other 
cases there clted. In Commonwealth v. Coombs, Chlef Justice Parsons said : 
'The statute gives a gênerai authorlty to the sessions to lay out highways ; 
but the statute must bave a reasonable construction. This autliority, thère- 
fore, cannot be exteuded to the laying out of a highway over a navigable 
river, whether the water be fresh or sait, so that the river may be obstructed 
by a bridge. A navigable river is, of common right, a public highway, and 
a gênerai authority to lay out a new highway must uot be so extended 
as to give a power to obstruct au oijen liighway already in the use of the 
public' " 
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In City of Seymour et al. v. Jeffersonville, M. & I. R. Co. et al. 
(Ind.) 26 N. E. 188, the Suprême Court of Indiana held: 

"We do not doubt the power of the Législature to authorlze the condam- 
nation of land owned and occupied by a rallroad company. The question 
hère, however, is not as to the existence of that power in the Législature, 
but the question is as to whether that power has been exercised. It is 
settled beyond controversy that land already appropriated to a public use 
caunot be appropriated to another public use unless the statute clearly con- 
t'ers authority to make a second seizure." 

In Milwaukee & St. P. Ry. Co. v. City of Faribault, 33 Minn. 167, 
the court held: 

"The rule Is well settled that in cases of this kind the législative Intent 
must be made to appear by express vvords or by necessary implication, 
* * * and such implication never arises except as a necessary condition 
to the bénéficiai enjoyment and eXûcIent exercise of the power expressly 
granted, and then only to the extent of the necessity. HIckok v. Hine, 23 
Ohio St. 523, 13 Am. Rep. 255. That the gênerai power in question may 
be beneflcially enjoyed and efficiently exercised, without any such inter- 
férence with plaintiff's exclusive easement in its dépôt grounds as prac- 
tically to destroy its value, seems too plain a proposition seriously to be 
eontroverted. It cannot be presunied that tho Législature, in conferring 
this gênerai power, ever contemplated its exercise in such a way as would 
resuit in the destruction of the site for the Deaf .and Duuib Asylum, the 
reuioval of county buildings located at Faribault, or the abandonment 
of the capot grounds of the plaintiff.; the property in each of thèse cases 
being specilically appropriated to an important public use by express sanc- 
tion of law. It is claimed by défendant that the eity councll in this case 
was the sole and exclusive judge as to the public necessity and propriety 
of laying out the proposed street, on the grouud that the necessity and 
expediency of laying out highways is exclusively a législative, and not a 
judicial, question. This is undonbtedly a correct rule as applied to the 
Législature itself, and also to a municipal body when acting within the con- 
ceded limits of its delegated powers. But when. as in this case, the Juris- 
diction of the inferior tribunal over the particular svibject-matter dépends, 
not upon au express grant of power, but upon the existence of an alleged 
necessity from which the disputed power is to be implied, the décision of 
such tribunal upon the existence of the necessity is neither final nor con- 
clusive upon the courts." 

In St. Paul Union Depot Co. v. City of St. Paul, 30 Minn. 359, 15 
N. W. 684, it is held : 

"It is also the gênerai rule that a gênerai statutory authority In a charter 
cannot be presumed to authorize the taking of land already lawfully ap- 
propriated and needed as a site for a dejot and its necesssiry appendages. 
or car sliops, etc., or land within the Unes of the location of a railroad and 
parallel with the traek, for the purpos-es of a street or highway, for the 
reason that it has already been set apart for a spécifie public use under the 
sanction of law, and it cannot, therefore, be diverted to another public 
purpose, except the power be expressly givcn or necessarily implied. And 
there can ordlnarily be no necessary implications of the existence of such 
authority from the grant of a gênerai statutory power to lay out streets, 
because there Is ample authority to appropriate other lands, and especially 
wliere, as in this case, the public necessity for the particular street is not 
demonstrated." 

In Armiston & C. R. Co. v. Jacksonville, G. & A. R. Co. (Ala.) 3 
South. 710, the Suprême Court of Alabama held : 

"By what power can this suprême function of government be exer- 
cised? Kot under the geueral power to take private proi^erty for public use, 
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in the exercise of a jurisdiction conferred on ttie courts of the country. 
Such power does not extend to property aiready dedicated to, or condemned, 
or acquired and lield by, anotiier corporation for public use, unless it is 
expressly given by the statute conferring the jurisdiction. Lands once 
talien for a pul)lic use, pursuant to law, under the right of eniinent domain, 
cannot, under gênerai laws, and without spccial authority from the Légis- 
lature, be appropriated by proceedings in invitum to a difCerent public use, 
It requires législative authority for destroying a corporate franchise or 
corporate rights, by merging them in another, d(«med more bénéficiai to 
the public." 

' In Baltimore & O. & C. R. Co. v. North (Ind.) 3 N. E. 144, the 
Suprême Court of Indiana held: 

"The law seems to he well settled that lands once taken for a public 
use cannot, under gênerai laws, without an express act of the Législature 
for that purpose, be appropriated by proceedings in invitum to a difCerent 
public use. The Législature, as the suprême and sovereign power of the 
state, may doubtless interfère with property held by a corporation for one 
purpose and apply it to another ; but the législative intention so to do must 
be stated in clear and express ternis, or must appear from necessary 
implication." 

In City of Ft. Wayne v. Lake Shore & M. S. Ry. Co. (Ind. Sup.) 
33 N. E. 215, 18 L. R. A. 367, 32 Am. St. Rep. 2?7, the Suprême 
Court of Indiana held : 

"While the construction of a street or other public highway across a 
railroad track is generally attended vkith some ineonvenience to the company, 
yet it is not ordinarily inconsistent with the use of the railroad for the 
purposes for which it was constructed. But even this rule, which allows 
the construction of streets and other public highways across railroad 
tracks, has its limitations. ïhey cannot be so constructed where by doing 
so the railroad would be unable to use its tracks at the point of the crossing 
for the purposes for which they were constructed ; in other words, the cross- 
ing must oceur at a point where the use of tlie highway or street will not 
deprive the railroad of the use of its tracks." 

While it cannot be doubted under the power of eminent domain in 
this state, a highway may be laid out and opened for travel over the 
rig'ht of way and track of a railway company, just compensation being- 
paid to the company; yet, under the statutory provisions of this state, 
and in the light of the foregoing adjudicated cases, I am of the opinion 
where it is sought, as averred in the bill in this case, to lay out and 
open a highway for travel over and across property aiready appropriat- 
ed and necessary to a public use, such as the dépôt platform, yards, 
station grounds, side and passing tracks of a railway company at its 
station, under the gênerai power of eminent domain, where such taking 
will destroy or render useless such property for the public purpose to 
which it is dedicated, a court of equity is not precluded from an ex- 
amination into the necessity of such reappropriation. And further, 
that there is no such express or necessarily implied authority conferred 
upon the défendants in this case as will authorize the défendants, by 
the attempted exercise of such power, to conclude the question of such 
necessity from examination in the courts. 

Therefore, the demurrer to the bill is overruled. 
148 F.— 29 
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ST. LOUIS MIN. & MILIa CO. v. MONTANA MINING CO., Limited. 

(Circuit Court, D. Montana. October 11, 1906.) 

No. 538. 

1. CotTBTS— Fedebal and State Couets— Right to Peotect— Pkioe Jueisdic- 

TION. 

A party wLo bas appeared in a fédéral court, and' contested an action 
tlierein tlirougli botU trial and api)€llate courts, the resuit being a final 
judgment against him, will net be permitted to render such judgmeut in- 
efCectual by instituting and niaintaining a new suit in a state court, the 
purpose of whieli is to relitigate the questions detennined by such judg- 
ment with the sanie adversary. 

2. Same— Enjoining Suit in State Ooxjkt. 

Rev. St. § 720 [U. S. Comp. St. ,1901, p. 580], which prohibits a fédéral 
court from grantlng an injunetion to stay proeeedings in a state court, 
does not prevent a fédéral court from enjoining a party to an action be- 
fore it from prosecutiug a suit in a state court when necessary to protect 
its own prior jurisdiction, or to maiîe effectuai its owu prior judgment, 
determining the rights of parties before it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 1418. 

Enjoining proeeedings in state courts, see notes to Garner v. Second Nat. 
Bank, 16 C. C. A. 90; Central Trust Co. v. Grantham, 27 0.0. A. 575; 
Oopeland v. Bruning, 63 C. C. A. 437.] 

In Equity. On pétition for injunetion. 

This case has been before the courts a long time, and bas twice been con- 
sidero<l in its différent phases by the Circuit Court of Appeals of the Ninth , 
Circuit Montana Mining Company, Limited, v. St. Louis Mining & Milllng 
Company of Montana, 102 Fed. 430, 42 0. C. A. 415, and St Louis Mining & 
Milliug Company of Montana v. Montana Mining (^îonipauy, Limited, 104 Fed. 
664, 44 C. C. A. 120, 58 L. R. A. 725. The action at lavv was to recover dam- 
ages for trespass upon a vein, the apex of which lies Inside the surface lines 
of the St. Louis mining claim, but which vein in its downward course de- 
parted from a perpendicular, and crossed the vertical side lines of the St. 
Ix)uis claim, entering under the surface of the adjoining ciaim, owned by the 
Montana Mining Company, Limited, where the trespass upon the vein by the 
Montana Minhig Company is charged to hâve been committed. PlaintifC al- 
leged owuership of the vein, which it charged défendant extracted ore from. 

The défendant, among other défenses, pleaded au estoppel by deed, alleging 
that plaintifC is estopped from claiining any of the minerai found, or which may 
hereafter be found, in a certain pièce of ground called the "30-foot strip," or 
"Compromise strip," because about March 7, 1884, one Charles; Mâyger, who 
was then and there the predecessor in interest of plaintifC, made, exeeuted, 
and delivered to William Robinson, James Huggins, and Frank P. Sterling, 
who were and are the predecessors in interests of this défendant, a bond for 
a deed, wherein and whereby he covenanted and agreed to convey the sald 30- 
foot strip or compromise ground to the predecessors in interest of this défend- 
ant, or their assigus, with ail the minerai therein contained; that thereafter, 
and after the said Charles Mayger had obtaincd a United States patent for 
the whole of said St. Louis Iode mining claim, including said 30-foot strip or 
compromise ground, the said Mayger, in order to cheat and defraud the de- 
fendant, assumed to convey the said compromise ground to the above-named 
plaintifC; that thereafter the défendant demanded of and from the said défend- 
ant and from the said Mayger a deed for the said compromise ground, in ac- 
cordance with the terms and provisions of the bond aforesaid, and the said de- 
fendant and the said Ma.vger having refused and declining to make, exécute, 
or deliver such a deed, the défendant thereafter, and on or about the 6th day 
of September, 1804, connu e'uccd an action in the District Court of tlie First 
Judicial District of the state of Montana, within and for the county of Lewis 
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& Clarke, whereln the défendant was plaintiff and the above-named plaintiff, 
together with the said Charles Maygor, were défendants, to compel the spéci- 
fie performance of the said bond for a deed bereinbefore mentioned and set 
forth ; tliat thereafter such proceedings were had in said action as that on tbe 
Ist dny of June, 1S9.5, judgment was duly made and entered therein in favor 
of the défendant, the plaintiff therein, and against the plaintiff, défendant in 
said action, whereby, among other things, it was ordered, adjudged, and de- 
creed that the said bond bereinbefore mentioned be speciflcally performed, and 
that the défendant, the above-named plaintiff, malîe, exécute, and dellver to 
thls défendant a good and sufflcient conveyance in fee-simple absolute, free 
from ail incumbrances, for the premises mentioned and described in the eom- 
plaint In said action and in the bond bereinbefore mentioned; that in pur- 
suance of said judgment, order, and decree, the said plaintiff, on or about 
the Ist day of July, 1895, made and executed a deed to this défendant of and 
for the said premises, and of ail tbe minerai therein contained, and thereafter 
the said deed was duly delivered to this défendant. And this défendant avers 
that in and by tbe said proceedings and the said deed the said plaintiff Is 
estopped from claiming anv part of the said compromise ground or 30-foot- 
strip, aforesaid, or my minerai contained therein. 

The plaintiff, by replication, denied that it was estopped for any cause. It 
admltted tbe exécution of the bond, as stated in the answer, and averred that 
the same was executed and made on accoimt of an application of one William 
Mayger for a patent to the St. Louis Iode mining claim, and on aecount of an 
adverse claim interposed by the defendant's predecessor in interest of the said 
compromise ground, as being a part of what was known as tbe Nine Hour 
quartz claim. Plaintiff admitted that Mayger agreed to convey the compromise 
pièce of ground. witb ail minerais therein contained, to the predecessor in 
interest of the défendant, and averred that the said claim comprised no min- 
erais contained in or beneath the compromise ground, except such as were con- 
tained in leads. Iodes, or ledges whlch had their tops or apexes within the St. 
Louis mining claim, exclusive of the 30-foot strip or compromise ground. 
Plaintiff, by replication, further averred that it was seeking to recover only 
such quartz, rock, or ore, and the value thereof, and the damages for the re- 
moval and conversion of the same, as comprised Iodes having their apexes 
within the boundary Unes of the St. Louis claim, exclusive of the .SO-foot strip 
or compromise ground. Plaintiff admitted that Mayger reeelved a patent for 
the 30-foot strip or compromise ground, and alleged that the 30-foot strip or 
compromise ground was at ail times a part and portion of the quartz Iode 
mining claim known as the Nine Hour; that tbe same was never a part or 
portion of tbe St. Louis mining claim ; that in the action in the state' court 
whereln the Montana Mining Company was plaintiff, and the St. Louis Com- 
pany and Mayger were défendants, the action was based upon the agreement 
mentioned in tbe answer in said suit, and was brought to compel défendants 
therein to make a good and sufflcient deed for the promises known as the 30- 
foot strip or compromise ground ; that the court found tbat said strip was 
at ail times a part of the Nine Hour mining claim, and was by the parties to 
said agreement agreed to be a part thereof ; and that the said agreement was 
made for the purpose of settllng and determining a boundary Une between the 
Nine Hour mining claim and the St. Louis mining claim, which had been in 
controversy ; but that the deed conveyed no other title than such as was at- 
tacbed and' incident to the said 30-foot strip or compromise ground, and that the 
minerais therein contained were intended to comprise, and did comprise, ail 
such minerais as were contained in veins, Iodes, or ledges having their apexes 
inside of the 30-foot strip. 

A référence to the cases reported and beretofore cited will show that the 
principal controversy between plaintiff and défendant In the action in trespass 
in the Circuit Court vi-as wbether the deed executed and delivered by the 
plaintiff on tbe Ist of July, 189ô, conveyiug the 30-foot strip or compromise 
ground to the défendant, included the extralateral rigbt of a vein ajoexlng 
within the boundarles of the St. Louis claim, but passing on Its downward 
course beyond the vertical side Une of such claim into tbe 30-foot strip or 
compromise ground. ïhere was also involved a question of tbe exact extent of 
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tlie extralateral riglit, inasmueh as tlie vein had a width of about 25 feet, and 
crossed the vertical side Une at an angle. 

The issues thus generally stated were tried in the Circuit Court of the United 
States for the District of IMoutana in August, 1905, and verdict rendered in 
favor of plaintiff, upon which a judgnient was cntered for $195,000. Tlie 
Montana Jlining Company, Limited, appealed to the Circuit C/Ourt of Appeals, 
where upon August 13, 1906, the .ludgment of the Circuit Court was affirrned. 
147 Fed. 897. ïhe Circuit Court of Api^eals has consistently upheld the views 
of the Circuit Court that the conveyauce by the St. IjOuIs Company to the 
Montana Company of the land in contro\-ersy, In pursuauee of a decree of the 
state court in Montana, had no other effiect than to flx the surface boundary of 
the side line between the two elaims in accordance with the original conten- 
tion of the grantee, the Montana Mining Company, and did not deprive the 
grantor of any extralateral right nnder the ground so conveyed. After the 
décision of the Circuit Court of Appeals, the St. Louis Mining & Milling Com- 
pany filed a motion in tliis court, asking that the injunction which had been 
granted several yoars pi-ior, in an action ancillary to the law case, be dissolved, 
to the end that the St. Louis Mining & Slilling Company niight be permitted to 
enter upon and extr.'ict minerai from the vein within the compromise strip, 
but which had its apex within the Ihnits of the St. Louis claim. This motion 
to dissolve was granted. Thereafter the Montana Mining Company, LIr.iited, 
applied to the judge of the District Court of the First Judicial District of the 
state of Montana for the issuance of an order upon the St. Louis Mining & 
Milling Company to show cause why a writ of Injunction should not be issued, 
restraining the St. Louis Jlining & Milling Company and Charles Mayger from 
asserting any right, title. or interest, of any klnd or ch.i.racter, in or to the 
compromise ground described in the decree tnade by the state court, heretofore 
referred to, and entered about .Tune 1, 1895. A temporarj' restraining order 
was issued by the state court. 

The St. Louis Mining & Milling Company now aslis this court for an order 
requiring the Montana Mining Company to appear and show cause why it 
should not be enjolned from further jH-osecuting the application made to the 
judge of the district court of the stite for an iniunction against it, and 
prayer is added for a restraining order, preventing défendant from prosecut- 
ing such application for an injunction. The petitioner sots up that by the 
judgment of this court in the action at law, to which the injunction suit 
was ancillary, it was adjudged that the conveyauce made in conformité' 
with the directions of the judgment referred to in the state court did not 
.convey to the Montana Mining Company, Limited, any part of the vein which 
had its apex within the surface boimd'U'ies of the St. Louis claim, and ontside 
of the compromise ground ; but. notwithstanding such judgment by this 
court, that défendant is now seeking. by application to the state court for 
an injunction against the St. IjOuIs Mining Company, to obtain a décision 
of the state court contrary to tue décision of the fédéral court, and contrary 
to the judgment in the action at law to which the suit in injunction was 
ancillary. 

J. B. Clayberg, M. S. Gunn, and Bach & Wiglit, for complainant. 
W. E. Cullen, W. E- Cullen, Jr., and E. C. Day, for défendant. 

HUNT, District Judge (after stating the facts). The decree in the 
spécifie performance suit, made June 1, 1895, in the district court of 
the state, did not détermine what extralateral rights the owners of the 
St. Louis claim had beneath the surface in the compromise strip. It 
appears very plainly that the owners of the adjoining claim were 
not assailing such extralateral rights in the spécifie performance 
suit referred to, and that "the purpose of that action was to fix a bound- 
ary line between the two mining elaims, reserving to each claim the 
rights that would hâve attached if the boundary line had been settled 
without controversy." Montana Mining Company, Eimited, v. St. 
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Louis Mining & Milling Comoany of Montana, 102 Fed. 430, 42 C. 
C. A. 120, 56 L. R. A. 725. Such is the language of the Court of Ap- 
peals in its opinion, and so free from ambiguity is it that the argument 
of défendant that the decree made by the state court determined that 
this défendant has a right to mine the ground in controversy in the 
law suit, No. 291, in the fédéral court, and that plaintifï herein has 
not such right, cannot possibly be sustained. It was by the litigation 
in tliis court that afterwards there was a trial of the question of owner- 
ship and title to the portion of the Drum Lummon vein which had its 
apex within the limits of the plaintifï's St. Louis claini, and which 
extended downward beneath the surface of the compromise strip, and it 
was in this court that the very contention that is now made, as to the 
force of the judgment in the spécifie performance suit, was earnestly 
put fOrward by way of a plea in bar, and it is in the fédéral courts 
that that contention has been invariably held unsound, whether pre- 
sented before the trial court or the appellate tribunal of the Ninth 
Circuit. 

The parties voluntarily submitted themselves to the jurisdiction of the 
fédéral court in the law action, No. 291, and hâve sought the équitable 
aid of the same court to protect the identical property involved in the 
law action. They hâve contcsted the right of plaintiff to mine in the 
compromise strip, and it is not for the Circuit Court now to deny its 
jurisdiction to hâve tried the questions it did try, or to décline to act in 
the ancillary action. 

Judge Hawley, in one of hic vigorous opinions (Rogers v. Pitt, 96 
Fed. 668), used this language, which is most pertinent to the case at bar : 

"Whatever tlie ritrlits of the défendants may hâve been at the time of the 
institution of the suit in tliis court. If tViey hiid taken ])voper steps to stay 
the proceedinjrs in this court, as a matter of comity between the state court 
and this court, it is clear to my mind that, by coming into this court after 
service of process upon them. and submittincr themseh'es to its jurisdiction, 
they waived their rishts to liave tlie case tried in the state court. The 
défendants ousht not, after voluntarily submittino; theiuselves to the .luris- 
diction of this court, and contosting the proceedings herein, and obtaining 
what they deenied to be an adverse ruling, to them endeavor to bave a 
change of tlie place of trial, and take tlieir chances in another court, on 
the ground that they might hâve brought the complainant within the jurisdic- 
tion of the state court had they tal;en the necessary stcps so to do." 

So I regard the jurisdiction to hear and décide the law action as hav- 
ing been complète, and the question of jurisdiction as concluded and 
beyond successful dispute. 

Jurisdiction to try title to the ground in controversy in the action 
at law having existed in this court, and the questions presented in 
action No. 291 having been alone tried herein, it is the duty of the 
fédéral court to sustain its judgment, as afïirmed by the fédéral court 
of appeals; and, if necessary to make the decree dissolving the injunc- 
tion in the ancillary suit brought in this court effectuai, this court has 
the power to restrain the défendants from proceeding to prosecute the 
application for an injunction now pending in the state court, which, if 
granted by the state court, would prevent plaintiff from mining the 
identical ground that, by the judgment of the court of appeals, belongs 
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to it, and whicli it lias a légal right to mine. The effect of an injunc- 
tion by the state court would be to render inefïectual the judgment of 
the United States Circuit Court of Appeals in a case over which it had 
and exercised jurisdiction. 

But it is said that injunction against the défendant herein by the 
fédéral court is not the proper remedy, inasmuch as section 720 of the 
Revised Statutes of the United States [U. S. Comp. St. 1901, p. 580] 
forbids a fédéral court to grant a writ of injunction to stay proceedings 
in a State court. If the question presented by the learned counsel for 
défendant were before the court as res intégra, its manifest importance 
would make décision far more difiîcult than it now is ; for the courts of 
the two jurisdictions, fédéral and state, must be permitted to exercise 
their full powers, without interférence with one another and without 
conflict. Fortunately this principle is so generally adhered to that en- 
croachments seldom occur, and I hâve no doubt that its obvious wisdom 
would be found the basis for perfect accord between the fédéral and 
state courts in this matter, should the learned judge of the state court be 
called upon to examine the whole record in this case, and to décide as 
to his course in the premises. But the présent pétition for injunction 
to restrain the défendants being now before the fédéral court in which 
the law action between thèse parties was decided, and in which the in- 
junction issued in the ancillary suit was dissolved, after the judgment 
of this court was appealed from and affirmed, the duty of the fédéral 
court is to act in aicl of its own jurisdiction, and to render its decree 
effectuai, retaining jurisdiction for ail purposes within the gênerai 
scope of the equities to be enforced in the suit ancillary to the law action 
tried. 

The Suprême Court of the United States has laid down the doctrine 
which this court must foUow: In Julian v. Central Trust Co., 193 
U. S. 93, 34 Sup. et. 399, 48 L. Ed. 624, where a sherifï was proceed- 
ing to sell property which had been conveyed by a decree of the fédéral 
court, and where the contemplated action of the sherifï had the effect 
of annulling and setting aside the decree of the fédéral court, the Su- 
prême Court said in such a case a supplemental bill could be filed in the 
fédéral court, with a view to protecting the prior jurisdiction of such 
court, and rendering effectuai its decree. "In such cases," said the 
court, "where the fédéral court acts in aid of its own jurisdiction, and 
to render its decree effectuai, it may, notwithstanding section 720, Rev. 
St., restrain ail proceedings in a state court which would hâve the 
effect of defeating or impairing its jurisdiction." To sustain this rule 
Justice Day cites French v. Hay, 22 Wall. 250, 22 L. Ed. 799. In 
that case the appellant argued to the Suprême Conrt, as does the 
défendant before this court, that under section 720 injunction would 
not lie when issued by a fédéral tribunal a"-ainst a party suing in the 
courts of the state. But the Suprême Court refused to sustain the 
reasoning of the appellant, and said : 

"Having the possession and .l'urisdiction of tlie case, that jurisdiction em- 
liraced everything iu the onse, and every question arising which could he de- 
temined in it, until it reached its tennination, aud the jurisdiction was ex- 
liausted. While tlie jui-isdictiou Insted, it was exclusive, and could not be 
trenched upon by any othcr tribunal." 
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The court also speaks of the results which would follow if relief could 
not be given by the fédéral tribunals where their jurisdiction attached, 
and demonstrates that their decrees niight be nullified, in so far as 
any protection could be given by them. "Instead of terminating the 
strife between him and his adversary, they would leave him under the 
necessity of engaging in a new conflict elsewhere. This would be con- 
trary to the plainest principles of reason and justice. The prohibition 
in the judiciary act against the granting of injunctions by the courts 
of the United States, touching proceedings in state courts, has no ap- 
plication hère. The prior jurisdiction of the court below took the casé 
out of the opération of that provision." This décision is applicable, 
because, as heretofore stated, it was in this (the fédéral) court that the 
right of the parties to mine the ground involved in the law action in 
this court was involved ; there never having been, as indicated, any issue 
in the state court wherein such right was adjudicated. In Dietzsch v. 
Huidekoper, 103 U. S. 494, 26 L. Ed. 497, Justice Woods, for the court, 
expressly stated that "a court of the United States is not prevented 
ffom énforcing its own judgments by the statute which forbids it to 
grant a writ of injunction to stay proceedings in a state court." In 
that case the action of the Circuit Court of the United States enjoining 
appellants from proceeding in an action at law brought on a replevin 
boild was sustained. Again, in the very récent case of Riverdale Mills 
V. Manufacturing Company, 198 U. S. 188, 25 Sup. Ct. 629, 49 L. 
Ed. 1008, the Suprême Court, through Justice Brewer, reversed the 
Circuit Court of Appeals of the Fifth Circuit, and affirmed the order 
of the Circuit Court granting an injunction preventing défendant from 
prosecuting a suit instituted in the courts of the state of Alabama. 
The effect of section 720, Rev. St., was considered, and it was distinct- 
ly held that: 

"A fédéral court, excrcising a Jurisdiction apparently belonging to It, may 
thereafter, by ancillary suit, inquire whether that jurisdiction In fact existed. 
It may protect the title which it has decreed as against every one a party to 
the original suit, and prevent that party from relitigatlng the questions of 
right which hâve already been determined." 

The cases cited are authority for issuing the injunction prayed for 
in this proceeding. They demonstrate that, as incidental to a case: 
to which the constitutional and statutory powers of the fédéral courts 
are extended, injunctions to restrain parties from proceeding in state 
courts will lie, and are not infrequently issued. They further establish 
that section 720 was not intended to impair the jurisdiction of the 
fédéral courts, as that jurisdiction had been conferred by the Con- 
stitution and laws, which empower courts of equity to interfère and ef- 
fectuate their own decrees by injunction or writs of assistance, in order 
to avoid the relitigation of questions once settled between the parties. 
Story's Equity Jurisprudence, § 959; Central Nat. Bank v. Stevens, 
169 U. S. 432, 18 Sup. Ct. 403, 42 L. Ed. 807 ; Foster's Fédéral Practice, 
§ 211 ; Desty's Fed. Prcedure. vol. 3, p. 803. 

The substantial rights of the parties in the law action having been 
litigated in the fédéral courts, I am of the opinion that the duty of this 
court is to uphold its jurisdiction in the ancillary suit by issuing the 
injunction prayed for. 
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THE TRANSFBR TUG NO. 9. 

THE CALDERON. 

(District Court, S. I). New Yorl£. September 29, 190G.) 

Collision — Steam Vessels Meeting — Mutual Fatilt. 

The steamsliip Calderon, passing out to sea, and a transfer tug with 
a car float on eaeh side, meeting In New Yorlc Harlwr about half way 
between ttie Battery and Governor's Island in tbe early uioruing, both 
held In fault for a collision between tlie Calderon and tbe car floats — ■ 
the Calderon for initiating an agreement to pass to tbe left and after 
it was assented to attempting to pass to tbe rigbt, also for excessive 
speed, whieb was probably 12 or 14 miles an bour, and for her failure 
to sooner stop and reverse ; the Transfer for assenting to tbe signal 
to pass to the left and attempting to earry out tbe agreement when ber 
heading was such that a passing to tbe rigbt was apparently proper, and 
she was showing a red ligbt to the Calderon, and also for not sooner 
stopping and backing. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, § 40.] 

In Admirality. Cross-suits for collision. 

Wing, Putman & Burlingham, for the Calderon. 
William Greenough, Henry G. Ward, and William S. Montgomery, 
for Transfer No. 9 and the floats. 
James J. Macklin, for the cargo on the floats. 

ADAMS, District Judge. Thèse were cross actions to recover the 
damages sustained through a collision between Transfer Tug No. 9 
with 2 loaded floats in tow, one on each side, and the steamship Cald- 
eron, loaded and bound to sea, which occurred on the 28th day of 
January, 1906, just before daylight, about half way between the 
Battery and Governor's Island in New York Harbor. The original 
action was brought by the Société Anonyme de Navigation Royale 
Belge Sud-x\mericaine, as owner of the steamship Calderon, against 
the steamtug Transfer No. 9 and her car floats to recover damages al- 
leged to amount to $10,000, and shortly thereafter the New York, 
New Haven & Hartford Railroad Company, as owner of the Transfer 
tug and floats, brought the cross action, alleging damages at $30,000. 

The tug was about 100 feet long and the car floats were each about 
375 feet long. They had started early in the morning from Dock 6 
of the Central Railroad of New Jersey at Communipaw. The tug 
had float No. 2 on her starboard side and float No. 12 on her port side. 
The floats had 14 or 15 cars on them but they were not unusually 
loaded and the tug had no diffîculty in handling them. They proceed- 
ed across the , North River, the last of the ebb tide, which was pre- 
vailing there, setting the tow down the river somewhat so that when 
she reached the East River current, from the beginning of the flood 
tide, she was well in the center of the river, betwen the Battery and' 
Governor's Island. 

The Calderon was about 390 feet long and 47 feet 5 inches beam. 
She was bound to Manchester, England, and being fully loaded she 
started from her pier 8 in Brooklyn, a short distance above the Wall 
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Street Ferry, witli the assistance of the tug Daizell. She was at first 
set up the river slightly with the flood current but the tug straightened 
her down the river and she then proceeded, under her own steam, 
betvi'een the Battery and Governor's Island. 

The Transfer's account of the matter is as follows: 

"That said floats were îaden with flfteen cars coutaining merchanclise ; tlie 
tow tlius matle up started from her said i)ier 6 at about 6:25 A. JI. bound for 
Oak Point, New Yorlc, the tide being slaek water In the North River at said 
time and about ttie first of tlie flood tide in tbe East River. 

That when said steamtujî "Xransfer No. 9" and said floats were rounding 
thf. Battery and about lialf way betweon said Battery and tbe two red liglits 
on Governor's Island those in charge of the navigation of the said steamtug 
"Transfer No. 9" observed a steamship coniing down the said Sast River, 
which steamship afterwards proved to be the "Calderon," the said steamer 
exhibitiug, of l'-^r side lights, only the green, to that of the green light of the 
said steamtug, liie said steamer at the time being a little below the South Ferry 
on the Manhattan shore. That while the vessels were in this situation i pro- 
ceeding green to green, the said steamship biew a signal of two whistles to 
the said steamtug "ïransfer No. 9," which "Transiter No. 9" ùnmediately 
answered with a signal of two whistles and stàruoarded her wheel. That in 
Company with the said steamship com.ing down the East River and a little 
astern of her and on her starboard side was a Sound steamer and also bound 
up the river and a little ahead of the steamtug '"ïransfer No. 9" with 
her tow was a steamtug. That said Sound steamer sounded a signal of one 
whistle which was answei'cd by both, said steamtug having a tow a short 
distance ahead of and on the port hand of "Transfer No. 9," but in order to 
clear the said Sound steamer it was not necessary for the said steamtug 
"Transfer No. 9" to port her wheel ; that said steamship then blewl a signal 
of one whistle, she approaeliing at a high and unlawful rate of spoed and port- 
ed her wheel giving the snid steamship a rnnk sheer to starb'nrd; whereupon 
alarm whistles were sounded by the said steamtug "Transfer No. 9" and hei* 
engines reversed fiill speod astern. but that said steamshi)) coming on, struck 
float No. 2 to-wit the starboard float, on her port bow with the port bow of 
the said steamer, breaking the said float loose from her fastenings as well 
as the float on the port side of said tug and doing such damage to said car 
float No. 2 that she subsequently sunk at the Quartermaster's dock on Govern- 
or's Island, where she was taken to in order to prevent hor from sinking in 
desp water, the cars and contents of the same on said float being submerged 
and the cargo in said cars very seriously damaged and considérable quanti ty 
of the same lost. 

That said steamtug "Transfer No. 9," as woll as the said car floats, although 
it was substantially dnylight or break of day, had ail their lights required by 
law properly set and brightly burning, and that a propei lookout was main- 
tained and that said steamtug as well as the said tow were properly oflicered 
and mamied by compétent and skilful persons. 

That said collision occurred in tlie vicinity or abreast of the City Dump 
Docks at the Battery and about 700 fcet therefrom. 

Fourth: That said collision was wholly owing to the fault. négligence and 
carelessness of those in charge and controlling the said steamship; 

(1) In procecding at a high and unjustiflable rate of speed. 

(2) In not keeping a proper lookout. 

(3) In not conforming with her signal of two whistles and proceeding to the 
starboard of the said steamtug "Transfer No. 9" and her said floats to wit 
starboard to starboard. 

(4) In not slowing, stopping and backing before collision and in time to 
avnld the same. 

(5) In blowing a signal of one whistle. 
((>■> In not sounding alarm whistles. 

(7) In not doing anything to prevent collision." 
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The Calderon's account of the matter is as follows: 

"Second. On January 28th inst., at nbout 6 :30 A. M. being not vet davlight, 
the Calderon Icft Pier 8, Brooklyn, Indcn with a genoral cargo, bouiul for 
Manchester, England. She was tully nianned and equiiijied, ni charge of an 
exporieuced uiaster, with a skllled Sandy Hook pilot to talce her to sea. The 
weather was clear, with light drlzzlmg raiu ; tide in the Kast River slack. or 
the flrst of the flood, with light easterly wind. The Calderon was assi.stod 
eut of her slip by a tugboat, which she disniissed when lieaded down the rivor. 
A lookoilt was forward at the steamship's bow; the chiot officer with a spà- 
man was also ou the forecastle hcad loohing out. The master, pilot, and thirii 
officer were on the bridge, where was also the quartermaster steering the shiji. 
The Calderon had set and burning her regnlation lights including two white 
masthead range lights. ail of which were showing brightly. 

Third. When the Calderon was about in the mlddle of the fairway between 
New York and Govemor's Island, and headiug westerly, a red light was seen 
bearing about a half point on the starboard bow and about a third of a 
mile oiï, from which came a single blast of the whistle. The Calderon an- 
svvered with one blast, and ported her helm swinging towards New York. This 
red light crossed over to the Calderon's port bow, when both the red and green 
lights showed, followed by only the green light, upon which the Calderon's 
engines were stopped. Immedlately aftervvards the other vessel blew two 
blasts of her whistle and appeared to starboard lier helm ; whereupon the 
Calderon also starboarded her helm but reversed her engines full speed. It 
was seen that the approaching ob.lect consisted of two large carfloats lashed on 
each aide of the steamtug ealled the Transfer No. 9, which had turned to 
the eastward. across the Caldei-on's bow. 

Although the Calderon's engines continued to go baek full speed, the star- 
board cartioat came in violent contact with the steamer's port bow, breaking 
several i)lates and frames near the stem. She was afterwards struck by the 
other carfloat, damaging her starboard bow ; whereupon the carfloats parted, 
the port float passing on by her momentum along to the starboard of the 
Calderon, and the tug and starboard carfloat upon the Calderon's iwrt slde. 

After the collision the Calderon stopped backing, investigated her damages, 
and then went to an anchorage oft Liberty Island. 

Fourtli. The Calderon's hurt was so serions that she had to put back and 
repair. Her damages with the delav incident thereto will amount to about 
$10,000. 

Fifth. Sald collision was not due to any fault or négligence on the part of 
the Calderon, but was wholly due to the faults of those navigatiug the tiig 
and the carfloats, which were lashed together as one vessel ; in that they had 
no proper lookout, or no lookout properly stationed ; did not exhihit the régu- 
lation lights; that after blowing one blast and rcceiving au assent thereto, 
they did not foUow the course thus signalled, but changed their course with- 
• out assent ; and blew two blasts iraproperly. On the part of the tug in that 
it had no proper oflSeer in charge or in a place to view approaching vessels, 
lacked the power to handle a tow so unwieldy. that It did not sooner stop and 
back and in having mtscalculated the force and effect of the tide ; and in other 
faults which will be sliown ou the trial thereof." 

The testimony of each party supports, in a gênerai way, its own al- 
légations. 

: The colliding vessels were at first slightly to the starboard of each 
other but nearly head and head, in positions which in a straight 
channel would hâve required them to pass port to port. There is a 
sharp conflict as to the signais exchanged, the Transfer contending that 
there was originally a two signal agreement, while the Calderon 
urges that the first signal given and answered was one of one blast. 
The testimony shows that the contention of the Transfer should be sus- 
tained in this respect, notwithstanding more witnesses tcstified in 
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conformity witli the Calderon's contention. The master of the tug 
W. A. Sherman, which was proceeding up the river ahead of the 
Transfer and on her port hand, was not interested. He testified that 
his attention was called to the matter by the Calderon blowing a signal 
of two blasts, wliich he at first tliought was for him. altliongh there 
was no occasion for signais, but just as he was about replying, he 
happened to turn around and saw the Transfer coming, so he con- 
cluded that the steamship was blowing to her and he then heard the 
Transfer answer. He said that the Transfer and Calderon wcre then 
in positions to pass clear of each other starboard to starboard. He said 
that the Sound steamer Plymouth came down the river and blew him 
a single blast, to which he replied with the same immediately, and the 
Transfer also subsequently blew a single blast to the Plymouth which 
she replied to. 

It is évident that this last single blast was regarded by the Calderon 
as indicating a course for her to the right, whereupon she ported and 
attempted to pass the Transfer port to port. The Transfer starboard- 
ed at about the same time. 

The conséquence of the change towards the Battery brought the 
vessels into coUision, notwithstanding an almost immédiate change 
thereafter towards Governor's Island ; the Calderon first striking the 
starboard float and then the port float. The conséquence of the blows 
was that both floats were broken loose from the Transfer. The Cal- 
deron passed her port to port. 

The Calderon urges that the one blast signal was the first one and 
that it was proper under the starboard hand rule, which required 
the Transfer to keep her course and speed while the Calderon should 
avoid her, which she was endeavoring to do by going astern, but it 
does not seem to be a case for the application of that rule. Whether 
the Transfer exhibited her green light to the Calderon is more than 
doubtful. Ail the witnesses from the Calderon say that she showed 
her red light, which seems probable from the courses of the vessels 
which were apparently crossing at an angle of about two points, the 
Calderon heading about west by north while the Transfer was head- 
ing about east by south, and I do not think that the positive testimony 
can be overcome by a suggestion that the Transfer must hâve been 
heading somewhat up the river in conséquence of the effect of the 
ebb current in the North River. It seems to hâve been a case for the 
application of the Bend Rule. The Victory & The Plymothian, 168 
U. S. 410, 18 Sup. Ct. 149, 42 L. Ed. 519. The Transfer's course 
in rounding the Battery, would naturally hâve carried her to the 
northward and eastward of the Calderon, though the Transfer show- 
ed a red light, especially in view of the fact that such a course had 
been indicated and agreed upon by the exchange of the two blast 
signais. 

Nor do I think that the Calderon can be excused from not follow- 
ing the original agreement by the fact of the single blast having been 
given to the Plymouth. The Sandy Hook pilot who was navigating 
the Calderon to sea, knew of the Plymouth following the Calderon 
down and should hâve known that she was the vessel to which the 
single blast was blown after the agreement of a two blast course be- 
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tween his vessel and the Transfer. He testified tliat there was no two 
blast agreement but it seems to me that there can be no reasonable 
doubt of that fact. 

The Cakleron got straightened down the river at fi :33 A. M. and the 
coIHsion happened at 6 :40 A. M. The distance travelled was about 
a mile which she covered in 7 minutes. At first she went slowly and 
it was after the expiration of a few minutes that her engines were put 
at full speed, which is said to hâve been 13 or 14 miles. She evi- 
dently acqviired nearly that speed without delay and just before the 
collision must hâve been going at the rate of 10 or 12 miles in a part of 
the river where an excess of 8 miles is forbidden by the state statute. 
She was in fault in this respect. 

The Calderon was also in fault for attempting to cross to the right 
in the face of an agreement to go to the left. 

The Transfer was in fault for agreeing to go to the left and attempt- 
ing to do so when her heading was such that a passing to the right 
might hâve been intended and which had the effect of making the 
Calderon believe that she was going to the right, especially in view of 
the one blast signal to the Plymouth, which the Calderon might easily 
and did believe was designed for her and to indicate such a passing. 

Both were in fault for proceeding when it became évident that there 
was a misunderstanding and for persisting in their attempts until it 
was too late to avoid a disastrous collision. The Calderon should 
bave seen that the Transfer was signalling to go to the left while ex- 
hibiting a red light and passing to the right was apparently a proper 
manœuvre. The Transfer should hâve seen that there would be no 
probability of the Calderon attempting to go to the left while the 
Transfer was exhibiting a red light, under the circumstances. Both 
should bave blown alarm signais and stopped and reversed much soon- 
er than they did and should not hâve attempted to proceed until an 
agreement could be reached for a safe passing. 

There will be a decree condemning both vessels, with orders of 
référence. 



BTJCKLEY V. NEW YORK, N. H. & H. R. CO. 

(Circuit Court, D. Connocticut. October 24, 1900.) 

No. 5S1. 

RAILIïOADS— IvTLLING OF LlCENSElî ON TkACK— NEGLIGENCE OF PeBSON KILLED. 

rinintiff's iiitestiite was eniployea by a coiitractoi- witli otlier worl^meii 
In widening a.deep eut on defenclant's railroad in wliieh tliere was a sliarp 
cur\ e of tlie traclî. During the 10 days he had worlied, a passenger train 
had passed eaeh mornlng within a very few minutes of the same tlme. 
This train was required by law not to sound a whistle before approaching 
the eut, but to ring tlie bel!. On tlie niorning in question deeeased had 
gone aeross tlie traclc froni his woriv and wlicn the train, wliich was on 
tlme, approached, was standing on the ends of the ties dipping water from 
the ditch into a pail. When the train came around the curve at a speed 
of about 10 miles an hour, and when about liîO feet distant he was seen 
by the engineer who blew an alarm whistle and applied the bral-ces. De- 
eeased straightened iip, looked, and then piclved iip his pail aud started 
back aeross the track. He passed from the eiiglneer's siglit in front of 
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ttte engîne wùen It was 15 or 20 feet distant and making a speed of 4 to 5 
miles an hour, but was struck and killed. He might hâve escaped by 
stepping across the diteh and standing next to the bank on ttie side of 
tlie track where he stood. The bell was being rung, but, owing to the 
noise made by stationary engines on the work, could not well be heard. 
EeU, that défendant was not négligent, and also that deceased was 
clearly guilty of négligence which was the proximate cause o£ his death, 
both in going upon the track at the time the train was due, and by his 
inattention afterward. 

[Ed. Note. — For cases in point, see vol. 41, Cent Dig. Kailroads, 1% 
1285-1206.] 

At Law. 

Schutz & Edwards and Willîam A, Pew, for plaintiff. 
Watrous & Day, for défendant. 

PLATT, District Judge. This is an action at law, asking damages 
for the death of the plaintiff's intestate, which is claimed to hâve oc- 
curred by reason of the defendant's négligence, and the jurisdiction 
of the court is ample. The défendant suffered a default, gave the law- 
ful notice, and thereupon, in accordance with our state practice, the 
matter has come before me on a hearing in damages ; and, after listen- 
ing to the évidence presented by the parties, and the arguments of 
counsel, I find the following facts : 

On August 31, 1905, plaintiff's intestate, Joseph Bertoni, late of 
Quincy, Mass., was employed by John Cashman at Putnam, Conn., 
as a laborer upon a job of rock and dirt excavation, which said Cash- 
man was doing under a contract with défendant for the gênerai pur- 
pose of widening a eut and reducing the curves on the railroad at that 
point. He began work there on August 28, 1905. He was 35 years 
old, in good health, and had a wife and one child. He was rarely il!, 
and earned on this job $3.08 per day. His wages varied on différent 
jobs, never running higher than $3.50, nor lower than $3 per day. His 
particular employment was to look after and keep in condition the drills 
used in boring holes for the blasts. In doing this he was obliged to 
keep water in the holes, so that the drills should not become overheated. 
There is an arch bridge over the Quinnebaug river about 1,000 feet 
south of the Putnam station. Between the bridge and the station, the 
single track, at that time, ran for about 400 feet through a rather deep 
eut upon a sharp curve. The contract work was directed toward 
widening this eut on the westerly side, leaving the easterly wall of the 
eut intact. The défendant ran a regular passenger train over the 
Norwich Branch of the Shore Line Division, leaving New London at 
5:30 a. m., and reaching Putnam at 7:25 a. m. From August 22d 
to 31st, inclusive, this train reached the described eut at substantially 
the same time each morning, which was between 7 :20 and 7 :25. Cash- 
man employed about 30 men on his job, and they began work at 7 
o'clock a. m. There were two engines set up on the westerly side of the 
eut about 250 feet apart, each operating a set of drills; the southerly 
one being just around the first bend of the eut after coming over the 
arch bridge, and back from the track, perhaps 15 feet. It operated 
drills which were south of it, and several feet from the track. 
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On tlie morning of the acciderit Bertoni, soon after reporting for 
work at 7 ;00 a. m., had gone across the track with a pail and dipper, 
and was standing upon the end of the ties scooping up water from the 
ditch made by the track and the easterly wall of the eut. It is not 
possible to give the distance from the ties to the wall of the eut at the 
précise point where he stood, because no one can tell just where he stood, 
and the surface of the roadbed has been materially changed, although 
the wall remains. The witnesses vary in their estimâtes of the width 
of the ditch at about that point; some making it as narrow as 2J4 feet, 
others making it 4 feet. The wall beyond was at least 6 feet high, in a 
praetically perpendicular direction, and then sloped off, so that its 
gênerai height was about 15 feet. It was not possible to climb it quick- 
ly, but there was room enough between the track and the wall, so that 
the deceased could hâve pressed against it in an upright position, or hâve 
thrown himself flat in the ditch, and, by either means, hâve avoided con- 
tact with the passing train. Defendant's train referred to reached the 
arch bridge praetically on time. Upon pétition of the selectmen of 
Putnam the railroad commissioners had passed an order, which was 
then in force, that no whistles should be blown at crossings from the 
arch bridge on the south to a certain point north of the station, but 
that a bell should be rung in lieu thereof, and recommending that the 
use of the whistle in the opération of the road within those limits be re- 
duced to the least possible minimum consistent with the safe opération 
of the railroad. In accordance with sueh order the blowing of the 
whistle had been for more than a month, and was, on August 31st, 
omitted after reaching the bridge, but the bell was kept constantly ring- 
ing after passing a post just north of the bridge. Before reaching the 
bridge on the morning in question, the train had been going perhaps 
30 miles an hour. At the bridge the engineer applied the service brake 
— the one ordinarily used on such occasions, and this redueed the speed, 
so that when he reached the eut the train was under control, running at 
a rate of about 10 miles an hour. While going at this speed, Bertoni, 
standing on the ties, stooping over, and bailing up water, as described, 
came into his vision from the right hand cab window, out of which he 
had been watching the track. The engine was then about 150 feet away 
from Bertoni. The engineer at once sounded the danger alarm whistle, 
and applied the service brake. When the alarm sounded, Bertoni 
straightened up, looked around toward the engine, then turned baek, 
picked up his pail, and started across the track toward the west, going 
out of the engineer's sight. The fireman at the left hand eab window 
said, "Ail right!" and the engineer then released the brake, but at 
once applied it again, stopping the train in the length of three cars. 
The mangled and dead body of Bertoni was found lying across the 
track just between the last two coaches of the train. When the engineer 
first saw Bertoni the speed of the train, as I hâve said, did not exeeed 
10 miles per hour. At that rate, it would hâve taken about 10 seconds 
to hâve reached Bertoni, but the service brake was applied within 
two or three seconds, and the speed must hâve been at once materially 
redueed, so that when the engine came abreast of Bertoni it was not 
going f aster than four or five miles an hour. He had disappeared from 
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the engineer's sight when the engine was 15 or 20 feet away from the 
place where he was first seen. It is difficult to know what interîered 
with his getting safely across to the west. The te'stimony tends to 
show that he was quite slow in starting, and that his course across the 
track was diagonally toward the north. The probabilities are that he 
miscalculated and was swept back upon the cowcatcher of the engine, 
just as he was at the very point of safety. 

A fellow workman was standing on the westerly bank, some nine 
feet from the track, marking ont places for drill holes with a long 
pôle. He heard the warning whistle, and saw Bertoni straighten up, 
look around, and take a step onto the track toward his side. He drop- 
ped his pôle and rushed over the nine feet of ground which separated 
him from the track, but finding the engine upon him, he dodged back- 
ward, and fell over upon the westerly bank. He was seen falling 
backward by the fireman, who, not having seen Bertoni, naturally sup- 
posed that he was the one on account of whom the engineer blew the 
danger signal, and whose escape led him to say, "AU right." 

The law of the case is not difficult. The engineer stood in the place 
of the master. It was his duty to operate the train through the eut in 
the way that a reasonably prudent man ought to hâve done it. He was 
îjound to know and take into account ail the circumstances of the case 
and govern himself accordingly. It was a very dangerous eut and 
curve. It was his duty to go through it with his train under control, 
keeping a sharp lookout. When danger appeared he was bound to act 
promptly and vigorously. Now that the thing is over, we can see that 
if when he saw Bertoni he had applied the emergency brake, the life 
would hâve been saved, but we cannot say that the error in not doing 
«o, if it be an error, is one which should compel the défendant to pay 
substantial damages. There is no suggestion that he was not entirely 
compétent. There is nothing in his actual conduct which condemns 
liim as incompétent. As to defendant's négligence, the case is reason- 
ably close ; but, on the whole, I am bound to find that the défendant, 
by the évidence, has disproved the charge of négligence, which, by 
our peculiar method of pleading, it had admitted. I am the more 
willing to do so, because on the cognate charge of the contributory 
négligence of plaintifï's intestate I am unhesitatingly in accord with 
the défendant. 

Plaintifï's intestate had been working on the ground for a week or 
rnore. Every morning, with unusual regularity, this same train had come 
through that eut at practically the same moment. It was in the very 
beginning of Bertoni's morning work upon the job. Whistles were 
Tiot blown, except in cases of danger, and the noise of the excavating 
machines made it difficult to hear the ringing bell upon the engine. 
Thèse things Bertoni knew, or ought to hâve known. The defendant's 
license or invitation to him to go upon the track presupposed a condi- 
tion of at least comparative safety upon the track. The risk which 
he ran in going there at the time he selected was an obvious one, and 
it was his duty in that situation to look and listen. An ordinarily pru- 
dent man would hâve done so ; but he did not. He was so sluggish of 
intellect that the sharp signal of danger, which alarmed several people 
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at greater distances, did not arouse him to instant action. The precious 
moments passed, and tlie dreadful end of life came to him, because 
when first warned, he wavered. It was very close to négligence to go 
upon the track at the time he chose for the excursion. To act as he did 
after he was upon it, was careless beyond peradventure, and if he had 
not so acted, he might to-day be able to support his family. His négli- 
gence was the proximate cause of his death. 

There are no other questions in the case. I think that the défendant 
bas, by a hair, disproved the allégations of négligence, and that it clearly 
appears from the évidence that the plaintiff's intestate was guilty of 
contributory négligence. 

It foUows, under our practice, that the plaintiff is entitled to only 
nominal damages, which, in this case, may be fixed at $25. 



In re DUNCAN. 

Ex parte ELLIOTT. 

(Pîstrlrt Court, D. South Carolfna. Augnst 9. innc.) 

BANinîtrPTCT— Propebty Vesting in Teustee— Note Tbansfeered Atter Fil- 
ING OF Pétition. 

A del)tor, 10 days before the flling of a pétition In banljruptcy acainst 
him, tUfoiifîh his attoruey offered a note of a tliird party as collatéral 
sei'urity to a bank, whlch held his own unmatiirt'd notes on condition that 
tlie banU would agrée to exteiid his notes. The président ot the bank 
ans\Yered tliat he woiild consider the i)roposition and wovild make some 
Invostijriition as to the value of the collatéral, and the attorney left, re- 
tiiiniiis tlie note In his possession. A month later, atid after the filing of 
the pétition, he was notified of the acceptauce of the ofTer and delivered 
the note to the bniiU. llcld. that uutil tlie aoceiitance there was no cou- 
tract which passed title to tlie note, and that such title, being in the bank- 
rupt at the tinie of the flling of the jïetition. conld not thereatter ho 
trausferred hy him, but on his adjudlcatiou vestod lu his trustée. 

In Bankruptcy. 

LTiller & Whaley, for \Ym. Elliott, Jr., trustée. 
Euist & Buist, for South Carolina Loan & Trust Co. 

BRAWLEY, District Judge. The pétition of William Elliott, trustée 
of the above-named bankrupt, asks that the South Carolina Loan & 
Trust Company be required to surrender to him as a part of the 
bankrupt's estate a note for $10,000 of the Union Manufacturing & 
Power Company, dated December 3, 1905, payable to the order of 
Thomas C. Duncan, and pledged to said loan and trust company as col- 
latéral security subséquent to November 13, 1905, when the pétition 
in bankruptcy was filed, and the case cornes up upon the rule to show 
cause and return thereto. Testimony has been heard thereon, and ar- 
guments submitted, and after considération I find the following facts: 

Thomas C. Duncan was the président of the Union Manufacturing & 
Power Company, and was the owner and holder of sundry notes of 
said corporation, among others of a note for $36,519.88, dated Novem- 
ber 3, iy05, payable to the order of said Duncan, 30 days from date. 
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with interest at 7 per cent. He had been président of the Union Cot- 
ton Mills and of the Buffalo Mills, which in the early autumn of 1905 
were heavily involved in financial difficulties, culminatingf in the bank- 
ruptcy of the Union Mills and the reorganization of said niills and its 
affiliated companies. Duncan was also heavily involved pexsonally, and 
employed J. P. K. Bryan, Esq., as counsel to assist him in arranging- 
with his Personal creditors, doubtless apprehending that the impending; 
bankruptcy of the Union Mills, against which a pétition in bankruptcy 
had been filed October 3, 1905, would involve him in like proceedings. 
Among his personal creditors was the South Carolina Loan & Trust 
Company, which held two notes of $5,000 each, secured by shares in 
the Union Cotton Mills, and the président of that company wished ad- 
ditional security. As the resuit of thèse negotiations the above-de- 
scribed note was turned over to the company December 5, 1905. A 
pétition in involuntary bankruptcy was fîled against Duncan November 
13, 1905, and he was adjudged a bankrupt January 30, 190(5. The 
petitioner claims as trustée that, inasmuch as the said note was deliver- 
ed to the bank subséquent to the date when the pétition in ban':ruptcy 
was filed, it is a part of the bankrupt's estate to be administered by him 
in due course, while the bank claims title to the note as the resuit of 
the negotiations which will now be considered in détail. 

In support of its title it présents a letter of date November 5, 1905, 
written by T. C. Duncan and addressed to it as follovvs : 

"Pursuant to our récent conférence I beg to say tliat I Inld for you as 
eoUaterar to my two notes, whieli you hold, tlie note of the T'nion jranufac- 
turiiig & Power Company l'or $10,000.00, wbicli is adetiuate security for 
you." 

Mr. Duncan testifies that this letter, purporting to bave been writ- 
ten at Union, S. C, on the date mentioned, was actually wriltcn in 
Mr. Bryan's law office in this city, and that at that dite he d'.d not 
hold any note of the Union Manufacturing & Power Co,r.p-\ny for 
$10,000, but that, as he held a note for $30,519.88, he had power as 
président of that company to divide the note, and that he prepared a 
note for $10,000, which he left with Mr. Bryan, his attorney, as the 
form of a note which he was willing to deliver to the South rirolina 
Uoan & Trust Company, if as the resuit of the negotiations bctween 
Mr. Bryan and that company it would agrée to acceyjt the same, and 
that the note for $10,000 actually dcrvered was not executed until De- 
cember 3, 1905, when the note of $30,519.88, which was payable with- 
in 30 days, was due, and when the power company executed two notes, 
one for $10,000 and the other for something over $20,000 were taken 
in exchange. Mr. Bryan testifies that he took the note for $10,000, 
which Duncan revers to, to the président of the South Carolina L,oan 
& Trust Company on or about November 5, 1905. This note was 
dated November 3d. It was offered to Mr. Ficken, président, as col- 
latéral for Mr. Duncan's notes above referred to; Mr. Bryan's object 
being to obtain from the loan and trust company forbearance on its 
part from pressing its clairns against Duncan. Mr. Ficken, président 
of the company, told him that he would consider the proposition and 
would make some investigation as to the value of the note offered as col- 
148 F.— 30 
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latéral, and Mr. Bryan left with him a copy of the note proposed to be 
oflfered, and it appears that lie heard nothing- further from Mr. Ficken 
until on or about December 5th, when Mr. Ficken sent to him for the 
note, and the same was delivered to the bank. Mr. Bryan's testimony 
is that he held the note of November 3, 1905, until the substituted 
note of December 3, 1905, was sent to him, when the first-mentioned 
note was destroyed, and that at any time during' the month of Novem- 
ber he would hâve delivered it to the loan and trust company if said 
company had notified him of the acceptance of Mr. Duncan's offer, but 
that no such notice was received by him prior to December 5th. Mr. 
Ficken's testimony, as stated in his letter of April 7, 1906, which has 
been accepted in évidence, is that his bank held two notes of Mr. Dun- 
can for $5,000 each, dated August 10, and August 31, 1905, each for 
four months, which were renewals of former notes given for money 
loaned, and that the bank held 90 shares of Union Cotton Mills stock as 
collatéral for thèse notes. In this letter he says: 

"When the mllls got into trouble recently, and the stock depreciated In 
value, Mr. Dunean, evidently to avoid being pressed for payment ol' the 
notes at their maturity, applied in advance for a further extension of time, 
offerlng to r>ct up additional collatéral. For obvious reasons we readily con- 
sented to grant the desired extension, provided the collatéral offered proved 
satisfactory. Shortly afterwards Sir. J. P. K. Bryan, the légal adviser of 
Mr. Dunean, notified us that Mr. Dunean had deposited with him as addi- 
tional collatéral for Mr. Duncan's above-méntloned indebtcdness to our 
bank a $10,000.00 note of the Union Manufacturing & Power Company, 
dated 3d of November, 1905, payable at 30 days. Confirmlng this, Mr. Dun- 
ean wrote to this bank uuder the date of the 5th of November, 1905. stat- 
ing that he had set aside the last-deseribed note to be held as collatéral 
security for his above-mentioned indebtedness. We took the matter up 
promptly and instituted Inquirles as to the flnaneial responsibility of the 
said power company. Having become satisfled with the collatéral note, 
we accepted Mr. Duncan's previous disposition thereof in our favor. This 
collatéral note matured and was renewed whilst in Mr. Bryan's custody. 
The renewed note was for 90 days and was not actually delivered to our 
bank until the 5tli of December, 1905. We still hold it as collatéral se- 
curity." 

Mr. Ficken further testifies that Mr. Bryan at the interview stated 
that Dunean was perfectly solvent and would furnish additional satis- 
factory collatéral security, if the indulgence desired was granted. The 
note in controversy was not issued until December 3, 1905, at which 
date the previous note of $36,519.88 matured, and this note for $10,000 
and another for $36,732.91, which has been turned over to the trustée 
in bankruptcy, were issued in renewal. The note of $10,000 left with 
Mr. Bryan and offered to Mr. Ficken does not appear on the books of 
the power company, and Dunean testifies that this note was intended by 
him only as the form of a note to be given to the trust company; but, 
assuming that Mr. Dunean is mistaken, and this note was a légal ob" 
ligation of the power company, and the note of December 3d merely 
a substitution of one note for another, we corne to the décisive ques- 
tion in the case, and that is, whether there was a valid binding transfer 
of this note prior to November 13, 1905. If Mr. Duncan's letter oî 
November 5th stood alone, and the transaction was otherwise unim- 
peachable, it would seem to be such an unconditional setting apart 
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of a security as would confer upon the trust company at least an 
équitable title to the note; but this letter was manifestly intended to be 
a part of the negotiation which Mr. Bryan, as attorney and agent, was 
to hâve with Air. Ficken, and was delivered at the same time thèse 
negotiations were undertaken. In point of fact Mr. Duncan did not 
hold the note as the letter states. It was in the hands of Mr. Bryan, 
not for the purpose of being delivered unconditionally to the trust 
compan}^ but was ofïered to it upon terms ; that is, Mr. Bryan agreed to 
give up this note as additional security, provided Mr. Ficken would 
agrée to an extension of time and forbearance. Mr Bryan was called 
as a witness by the trust company, and the substance of thèse negotia- 
tions, as given in his testimony, is : 

"When I made the tender to Mr. Ficken of the note dated November 3, 
1905, and delivered to him the letter of Mr. Duncan dated Xovember 5, 
1905, that offier of further securitj' was made with the view of and the 
understanding that If he accepted the security the bank would extend 
time and forbear; but Mr. Ficken never did say to me that he would for- 
bear, but it was understood between us that if he accepted the security 
that he would forbear, because it was a part of the original proposition. 
If Mr. Ficlien had accepted it on that day then and there taklng the note, 
he would hâve been bound to forbear under the terms of the agreement, 
That was the whole object and purpose of oiïering the security when we 
did." 

Being asked the question: 

"So far as you know he never communicated with you his détermina- 
tion to accept the security on those terms!" 

■ — his answer was: 

"He never called for it until after December 3d. That Is my knowl- 
edge, but what he himself thought about it I cannot say. I eau ouly tell 
you what I did." 

Another question and answer are as follows: 

"Q. Mr. Ficken did not, when you visited him, accept the proposition you 
made? A. He simply said; 'I will consider it.' His phrase was, 'I wlll 
investigate it. I will investigate the note' ; that is, what the note rep- 
resented." 

And, further on in his testimony, he says: 

"I held that note for him when he called for it. That was uiy Idea of It. 
But as to when he made up his mind, or when he determined to eall for it, 
I can't say. That is a matter which Mr. Ficken will hâve to answer." 

The fact is Mr. Ficken did not call for the note until December 5th, 
and at no time did he notify Mr. Bryan or Mr. Duncan that he ac- 
cepted their proposition. During the time he was considering the 
proposition he took no steps, so far as appears, towards collecting the 
note. 

If the trust company is entitled to the note, it must be by virtue 
of a contract. Now, on what date was such a contract made? It 
was certainly not on November 5th, for neither of the two witnesses 
for the trust company, Messrs. Ficken and Bryan, testify that a con- 
tract was made on that date. The essential features of a contract are 
lacking ; that is, an agreement of two minds. Mr. Duncan, personally, 
had no negotiations or communications with the trust company after 
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that date, and Mr. Bryan, as his agent and représentative, simply made 
an offer which was not on that date accepted. Nor is there any évi- 
dence of any agreement on the part of Mr. Ficken to accept the offer 
until December 5th, several weeks after the pétition in bankruptcy was 
filed. 

It cannot be pretended that Mr. Ficken was boimd as the resiilt of 
the negotiations of November 5th. He was free at any time after that 
date to take any steps that he might be advised towards the collection 
of his note. Ali that he agreed to do was to investigate the nature of 
the collatéral offered. He had Mr. Bryan's assurance that Mr. Duncan 
was perfectly solvent and able to furnish satisfactory collatéral. Fie 
was in Char'eston ; the power company, whose note was offered, was 
in Union. Its solvency, to say the least, was doubtful, and Mr. Ficken 
took time to consider vi'hether he would accept the collatéral offered. 
He vi'as not bound by any contract to accept the collatéral or to for- 
bear the exercise of any of his rights. If he was not bound, Duncan 
was not bound. Fie had made an offer, it was not accepted, and he 
was free to withdraw it. Fair dealing would hâve required him to 
give notice to Mr. Ficken of his withdrawal of the offer, so, Mr. 
Ficken, in fairness, should.have notified Mr. Duncan of his refusai of 
the offer before taking any further steps to enforce the payment of 
the no^e ; but I am unable to find in thèse negotiations the essential 
éléments of any binding contract, and must conclude, therefore, that 
on and prior to November 13, 1905, the title to the note in question 
was in Duncan, and not in the trust comnanv. If that conclusion is 
correct, did the transfer of the note by Mr. Êryan to the trust com- 
pany on December 5, 1905, confer a good title? 

By the terms of the bankruptcy act the trustée is vested by opéra- 
tion of law with title of the bankrupt to ail property of which he was 
in possession as of the date on which he is adjudged a bankrupt. The 
filing of a pétition against him is a caveat to ail the world, and ail per- 
sons dea'ing with him during the interval from that date to the date 
of final adjudication do so at their péril. The property of the bank- 
rupt, after the filing of die pétition against him and before adjudica- 
tion thereon, is in custodio legis. It is subject to the prehensory 
power of the court, and the person against whom such pétition has 
been filed cannot make any légal disposition of it. No creditor can 
lay hands on it, and no court, state or fédéral, can attach it. It is 
under the sole and exclusive jurisdiction and control of the bankrupt- 
cy court, and, if such court adjudges the party a bankrupt on the peti- 
tirn, the title to his property vests in the trustée as of the date of the 
filing of the pétition; that date being the point of cleavage. 

Ihe learned counsel for the trust company insists that the fact that 
the bankrupt, in his schedules, has set forth this note as collatéral held 
by the trust company to secure its indebtedness, is an admission of its 
title. Thèse schedules were filed some time after the note in question 
had been actunlly delivered to the trust company, and as a simple state- 
ment of fact it is true that the trust company holds the note as col- 
latéral. Whether such holding is légal is the very point at issue. Cer- 
tainly its title is not good, if it rests upon anything done by Duncan 
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or his agent aftcr November 13th. Froni that date he was as to ail of 
his property civiliter mortuus. He could make no disposition of it 
to the préjudice of his creditors save through the sanction of the court 
of bankruptcy, and any transfer of property made after that date 
would be simply void. Any such transfers within four montb.s of the 
date of the filing- of the pétition would be invalid, if the person receiv- 
ing it liad reasonable cause to believe that the party making it was in- 
solvent, and, although it might be fairly claimed by the trust company 
that on November 5, 1905, it had no reasonable cause to believe that 
Duncan was insolvent, such claim could scarcely be made on Decem- 
ber 5tli, after a pétition in bankruptcy had been filed against him. 

The case of Wilder v. Watts (D. C.) 138 Fed. 426, is cited in sup- 
port of the contention of the trust company. There the bank had ad- 
vanced to a country merchant solvent at the time moneys to be laid 
eut in the purchase of a stock of merchandise under a contract that the 
same was to be insured and the policy assigned as collatéral to his note. 
The goods were insured and the policv taken out and lodged for safe- 
keeping in the safe of a neighboring store. It was not delivered or 
assigned to the bank until after the fire as the resuit of which the 
merchant became insolvent. Certain creditors filed a pétition alleg- 
ing that the transfer was a préférence and an act of bankruptcy, and it 
was held that the bank was entitled under its contract to the policy of 
Insurance, that the mère manual possession of it was not necessary, 
that it had an équitable lien on it which the bankrupt act was not in- 
tended to disturb. The other cases cited rest upon the same principle, 
and under it the title of the trust company would be protected, if the 
testimony showed clearly that at any time anterior to November 13th 
it had agreed to accept the security proffered, and thus perfected its 
title ; but the facts as fcund are that it was still considering and in- 
vestigating the value of the collatera.1 offered at the time when the 
pétition was filed, and was at fuU liberty to reject it. It had no title 
to it until it had agreed to accept it upon the terms upon which it was 
ofïered. At the time when it did accept, December 5, 1905, it was too 
late. The title to the note was no longer in Duncan, ail of whose prop- 
erty was then under the control of the court of bankruptcy subject 
to the law which requires that it be distributed equally among ail the 
creditors. 

It is therefore adjudged that the trustée is entitled to the possession 
of the note. 
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HARTFORD PRINTING CO. v. HARTFORD DIRECTORT & PRINT- 

ING CO. 

(Circuit Court, D. Connecticut. July 80, 1906.) 

No. 1,193. 

1. COPTHTGHT— iNrRINGEMENT— PEOFITS RECOVEBABLE. 

On an accounthig by a défendant for profits realized from the sale of 
a directory which infrlnged complainant's copyright, the amouuts received 
from advertisers are to be Included In tbe gross receipts, to be accounted 
for, less the necessary cost of producing and disposing of the copies sold. 

2. S AME. 

In Computing the profits realized by an Infrlnger of a copyright foi' 
which he Is accountable to the owner, where a greater number of copies 
of the Infringing publication were printed than were sold, he Is entitled 
to hâve deducted from the gross receipts ail of such Items of cost as 
would hâve been the same, had no more copies been printed than were 
sold, sueli as providing the copy and composition. 

[Ed. Note. — For cases In point, see vol. 11, Cent. Dig. Copyrights, § 81.] 



In Equity. On accounting. 

For former opinion, see 146 Fed. 333. 

The following is the stipulation: 



Whereas, the parties in the above-entltled action are able and ready to 
agrée upon ail the material facts which would be proved before a master If 
an accounting were taken In the above-entitled case; and whereas, the only 
dlsagreement between the parties relates to the materlallty of certain items 
and to the rule for determining the profits, if any, to which the complainant 
Is entitled ; and whereas the above matters of dlsagreement are purely mat- 
ters of law, which would corne before this court for décision after a flnding 
by a master, if an accounting were taken: Therefore, the parties respect- 
fully request that this court will détermine said matters of dlsagreement In 
the flrst instance and wlthout any prior référence to a master for an account- 
ing, which référence is hereby walved by both parties ; and, if this court will 
agrée and consent to take such jurisdiction, the parties hereto do hereby stipu- 
late and agrée that the facts, in so far as they are deemed material hereto by 
the parties, or either of them, are as foUows : 

(1) There were 5,000 "dollar" directories printed for the défendant Of 
thèse, 4,548 copies were bound, and 452 copies were not bound. After the 
modiflcation of the restraining order granted In this case, 959 copies were 
repaired at a cost of $14.25 In order to permit of further sales, 1,394 copies 
were sold prior to the issuance of the restraining order, and 113 copies were 
sold after the modification thereof. 

(2) The gross receipts of the défendant were as follows : 

(a) By paj'-ments for insertion of advertlsements in the directories. .$2,779 80 

(b) By mining stock received In part settlement for advertisements of 

Douglas, Lacey & Co., said mining stock being received by de- 
fendant at a valuation of 15 cents per share 45 00 

(c) By sale of 1,394 directories before the issuance of the restraining 

order 1,394 00 

(d) By sale of 113 directories after the modiflcatiou of said restrain- 

ing order 112 53 

Total $4,331 33 

And In further explaViation of said items of gross receipts it is stipulated 
and agreed that the flrst item (a) for the insertion of advertisements repre- 
seuts, in the case of several of the advertisements included, a compromise pay- 
ment, an allowance having been made from the contract price by reason of thï 
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deoreased nvimber o( directorîes sold over those which the défendant had ex- 
pec'ted to sell, and, further, tlia.t in the case of several advertisements no pay 
nient wîiatever was made by the advertiser. The item as stated aboyé repre- 
fients, therefore, the actual receipts from advertisers, but without any dé- 
duction for commissions paid défendant'» iîolicitors or colleetors. The min- 
ing stocli mentioned in the second item (b) was received by reason of such a 
compvomise agreeuient. It was accepted by défendant only because a casli 
settlement could not be obtaiued, and is of no value. 

(3) It is also stlpvilated and agreed tliat a oonservntive cstiiuate of the prés- 
ent value of the lead slusîs from wliich tlie defendant's directory was printed, 
and whicli bave not as yet been soid, is $."50. 

(-t) The gross disbursements of the défendant, to wliieb it claims to be en- 
titied to be credited, were as follosvs : 
<a) To expenses of oompiling, as follows : 

To payroU for canvassers, veriflers, ollice help, etc.. ..$2,18G 55 
To Robert C. Lawsou for soliciting advertisements and 

services on business directory 219 83 

|2,40G 38 

<b) To expenses of publisbing, as follows : 

To Martin Slattery for linotype work done by himself 

and bis assistants $1,315 32 

To National Lead Company for métal for type 450 45 

To A. Pindar & Co. for cuts for advertisements 43 07 

To Dodd Liithosrraphic Company for nui]is C5 00 

To Plimpton Manufacturing Comijany for furnisbing 
necessary stock, setting advertisements, iind press- 
work ou 5,000 copies, and for bindiug 4,5tS copies 
(an allowance of 7 cents per copy for the 452 copies 
not bound,' or .$31.&t, being made from the original 

con tract price for 5,000 copies) 2,440 Cl 

4,323 45 

(c) To oost of repairing 959 copies after modification of re- 

straining order (Flimpton Jlanufacturing Company) 14 25 

(d) To exTO^^ses of «nie, as follo"--; : 

To Guilfoil & Dolan for advertising $ 10 00 

To General Advertising Company for advertising 18 50 

To Hartford Times for advertising 52 75 

To Smith & McDonough for commissions on direct- 

ories sold 15 20 

90 45 

(e) To miscellaneous items of expense connected with the 

publication and sale of the diroctories, as follows: 
To Case, Lockwood ■& Brainard Coni])any for bill 

heads and blank sheets $ 11 90 

To Peck & Co. for advance printing 30 25 

To expense of obtaining copyright 8 18 

To .T. W. Rockwell for boxes to préserve the type métal 

after setting the sa.nie .'ïS 40 

To other small miscellaneous items 2-52 02 

• ■ 301 35 

(f) To other miscellaneous items, as follows : 

To C. C. Fuller for office de-:k $ 48 50 

To Merganthaler Linotvpe Company for matrices.... 77 50 

■ 121 00 



Total $7,322 88 

The défendant also claims the sum of §25 a week for four months, being 
salary agreed to be paid Mr. Slattery as officer of the défendant, which was 
not in fact paid, but is due from the défendant. This salary is claimed in 
addition to payments actually made to Mr. Slattery for linotype work done by 
him. Also the sum of |140 due Mr. Goldman as salary for seven months ; 
his whole salary being $25 per week and only $20 per week having been 
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paid, which $20 per week is Included in item (a) above. AIso $8 due 
Mr. Slattery for office rent. It is further stipulated and agreed that tlie above 
items of disbursement and daims iiiclude ail outptandiiig debts material to 
this action, as well as ail disbm'sements actually made. 

(5) It is further stipulated and agreed that the court niay draw ail projier 
and reasonable iuferences of faet trom the above statement of accouiit in the 
same niauner as a master niight do if the above évidence were before liim on 
au aecouuting. The Hartford Printing Comi)any, 

By Ralph O. Wells, Its Attoriiey. 
The Hartford Directory & Publishhig Co., 
By Charles B. l'erkins, Augustine Lcuergan, Its Attorneys. 

In compliance with the above request Platt, District Judge, appoint- 
ée! the Ist day of October, 1906, at 11 a. m., at the courtroom in Hart- 
ford, Conn., as a time and place for final hearing in the above matter. 

Ralph O. Wells, for plaintiff. 

A. Lonergan and C. Ê. Perkins, for défendant. 

PLATT, District Judge. By their stipulation fîled July 30, 1906, 
which accompanies this mémorandum, the parties hâve agreed upon 
the essential facts which might hâve been found and reported by a 
master, and it becomes the duty of the court to order the issuance of 
a final decree based upon such facts. The stipulation has been care- 
fully studied, for the purpose of fînding vvhat receipts are properly 
chargeable to the account of the infringement, and what was the actual 
reasonably necessary cost of producing and disposing of the infringing 
copies. If the gross receipts exceed such cost, the différence is the 
amount which the défendant ought to pay. To that extent it wouid 
hâve profited by its wrongdoing. In looking for the gross receipts 
we must include the amounts received from advertisers. The stipu- 
lated facts put thcm there; but, beyond that, they belong there on 
principle. It is true that the advertisements do not, per se, infringe 
upon the plaintifï's rights; but they were procured for and placed in 
a directory wdiich is tainted with bad faith from A to Z. The défend- 
ant cannot, on any theory of honest dealing known to the court, re- 
tain the monevs received therefor. We therefore start with "Gross 
receipts, $4,331.33." 

Taking up the problem of actual cost of the directories from the 
vievvpoint of a reasonable man, we find that 5,000 directories were 
printed and 1,507 of them were sold. The plaintifif insists that the 
way to get at the cost is to find what it actually cost, looked at fairly, 
to produce the entire 5,000 copies, and that the cost of the infringing 
volumes will be found by the simple mathematical process of dividing 
the total cost by the fraction ^^"Vsooo. The trouble with that is this : 
A certain portion of the expenditures for labor and materials is a fixed 
charge, which could not materially vary, whether the number of 
directories produced was 5,000 or 1,000. In other words, in many 
respects it would hâve cost about as much to produce 1,507 copies as 
it did to get out the whole 5,000. 

Taking up spécifie items found in the stipulation: 

Paragraph 4, subdivision (a) : 



CAPUCCIO V. BAKBEE & CO. 473 

To expenses of complling, as follows : 

To pay-roU for canvassers, verifiers, ofRce help, etc $2,186 55 

To Robert 0. Lawson for soliciting advertisements atad serv- 
ices on business direetory 219 83 

$2,40G 38 
Subdivision (b) : 

To expenses of publishiniL!:, as follows : 

To Martin Slattery for linotviie woi-k done bv liiuiself and 

hls assistants ' " ?!l,?,ir) ?,2 

To National Lead Company for métal for tyjie 450 45 

To A. Pindar & Co. for cuts for advertisements 48 07 

To Dodd Lithograpbic Company for maps 65 00 

$1,873 84 

Hère is a total expenditure of $4,280.32, which must hâve been in- 
curred, no matter what number of copies were to be finally put upon 
the market. In this line of reasoning, of course, the principle of "de 
minimis" must be recognized. 

The contract with the Plimpton Manu factu ring- Company provided 
that they should furnish the stock and perform the work necessary to 
produce 5,000 bound copies for $2,500, and so, after the preHminary 
gênerai expense, it cost the défendant an additional 50 cents for each 
bound copy ready for delivery. Défendant sold 1,507 copies, and is 
entitled to crédit on account of them of $753.50. Adding this amount 
to the $4,280.32 already found, we hâve a total of $5,033.82, which is 
considered the actual reasonably necessary expense incurred by the 
défendant in the production ready for delivery of the 1,507 infringing 
copies. 

This rough glance at the situation, drawn in free hand, shows that 
the actual reasonably necessary cost was considerably greater than the 
gross receipts, and the court is, for that reason, relieved from the neces- 
sity of intruding upon the labyrinth which threatens to open up if the 
other items of claimed expense are analyzed. Since no profit resulted 
from the infringement, the damages must be fixed at the nominal 
amount of 6 cents. 

If counsel for défendant wish to be heard on the c[uestion of costs, 
the court will hold the matter in abeyance for a reasonable time before 
ordering the entry of a final decree in accordance with this opinion. 



CArt'CCIO V. BARBER & CO., Inc. 
(District Court, S. D. New York. November 1, 190G.) 

1. ShIPPING— CUAIÎTER PaETY— FliEUinT. 

In a dispute between a steamer owner and a charterer ^-ith respect to 
a déduction by the charterer of 1 per cent, from prcpaid freight, hcld, 
that under tlie toi-ms of the contract the owner \vas entitled to full freight 
without déduction. 

2. SaME— SlIORlNG FOK CARGO— PART OF HXPENSE OF StOWAGB. 

Where a charter party provided that the steamer should pay for the 
stowage and the charterer should be in no way liable for impropor stowage, 
the vessel was liable for the cost of shoring for the cargo, which. was 
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necessary to rendpr lier poawoi'thy for tlie voyaso aiid to eunble lier to 
Obtaln Insurance, notwitlistandiug a further in-ovislon requiring the cliar- 
terer to furnish the dunuage not on board. 
3i Samé— LoADiNQ Cargo— ESiTRA.ExPENSK OF Night Work. 

Under a cbarter party reqniring the vessel to furnish the use of Its 
Bteam wlnches for loading cargo day or niglit, but providing that the 
charterer should pay the extra expense, if any, iucurred by reason of 
night worlj, the vessel is entitled to recover for extra wages paid to mem- 
bers of the crew for running the winches at night. 

In Admiralty. 

ConverS' & Kirlin and John M. Wcx>lsey, for libellant. 
Butler, Notman- & Mynderse, for respondent. 

ADAMS, District Judge. This action was brought by Luigi Capuc- 
cio, the owner of the steamships Dora Baltea, Cerea and Soperga, to 
recover certain déductions made by Barber & Company, the charterer, 
in settling the accounts of the vessels between the parties. The con- 
troversies turn upon the construction to be given to the charter parties 
under which the steamers were operated by the respondent. 

The Dora Baltea. 

. The charter party in this case was dated the 7th 4ay of Mardi, 1904.- 
It was one of the afïreightment not a démise. Under it the steamer 
was to proceed to Baltimore and there load a complète cargo of steel 
billets and proceed with them to a port in England or Wales, as order- 
ed, and there deliver the cargo on being paid freight of nine shillings 
and nine pence per ton. The charter also contained the provision: 
"10. * * • Ail steam winches to be at charterers' disposai during loading, 
and steamer to provide men to work same both day and night if required, char- 
terers agreeing to pay extra expense, if any, incurred by reason of night 
work." 

The steamer loaded at Baltimore a complète cargo of steel billets, 
consisting of 44:6^^'"'/ 22*0 tons, and duly delivered the same at New- 
port, Monmouth, England, whereupon there became due the sum of 
£2158,0.4. The respondent before paying the freight, it is alleged, 
deducted £21.11.7, amounting to $105.09 and the further sum of 
$969.59. In addition to thèse sums, the libellant claims a further sum 
of $93.93, consisting of $22.50, extra expense of donkeymen; $48.75, 
extra exj>ense for coal, and $22.68 extra expense for water. Thèse 
several sums making $1168.71, the libellant now seeks to recover. 

The charter party also contained the following: 

"7. Charterers to hâve the option of appointing the Tally Clerks to receive 
Cargo at Steamer's loading pier, also the Stevedore to load and stow the Cargo 
and Bunker coals at port of loading — under the Master's supervision — Steamer 
paying expense of same at 35c. per 2,240 Ibs. of cargo shlpped, and Charterers 
to be in no way liable for improper stowage. 

8. Charterers to provide necessary dunnage required beyond dunnage on 
board and steamer to load under the inspection of Underwriters' Surveyors 
nominated by Charterers, whose Instructions as to stowage and draft of water 
are to be carried out. 

9. The Master or person appointed by him shall sign Bilis of Ladiug as pre- 
sented wlthout préjudice to this Cliarter, and the freight as per Bills of Lad- 
ing to be accepted in liquidation of the amount due under this Charter; any 
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différence betweeu Chartered and Bills of Lading frelght belng settled on clear- 
anc-e — if in Charterers' favor, by Captain's draft payable three days after ar- 
rivai at Port of Dlscbarge; if in Steamer's favor, in cash less 1% for interest 
and Insurance. Charterers' liabllity to cease on cargo being shipped and dif- 
férence of freight and/or demurrage, if any, paid, Steamer haviug a lien on 
the cargo for freight." 

The respondent dénies that the cargo was dehvered at the charter 
party rates and further dénies that the freight amounted to £2158.0.4 
and allèges that the charter party did not provide for payment of 
freight at the rate of 9s. 9d. per ton in ail cases but only for said rate 
after déduction therefrom of an amount equal to 1% of the différence, 
if any, by which the freight computed at the said rate exceeded the 
freight reserved under the bills of lading to be paid at destination and 
further that there was no freight reserved to be paid at destination 
under the bills of lading and the déduction of 1% amounted to £31.17.7 
and the net freight amounted to £2136.8.9. The respondent further 
allèges that at the request of the master of the vessel, it disbursed 
the sum of $969.59 for necessary shoring for the cargo and that the 
freight accounts between the libellant and the respondent were duly 
settled at Baltimore at which time the said sum was refunded to the 
respondent. The respondent admits that a part of the cargo was loaded 
at night and that certain extra expenses were incurred for donkeymen 
which the respondent bas at ail times been willing to pay and now 
is upon the présentation of proper vouchers but dénies that any extra 
expense was incurred for coal or water by reason of night work. 

The Déductions from the Amount of Freight. 

The dispute in this connection bas particular référence to the dé- 
duction of $105.69 from chartered prepaid freight. It is alleged by 
the respondent that this sum consistée! of 1% of the différence be- 
tween the chartered freight and the bill of lading freight to cover in- 
terest and insurance, and that such déduction was authorized by the 
provisions of clause 9 of the charter party above quoted. 

This seems to be somewhat in conflict with the earlier provision of 
the contract, "payable on right and sure delivery of the cargo as per 
Bills of Lading in cash without crédit or discount" but the provisions 
in connection with the facts seem to make the case clear. 

The contract in the third paragraph provides for a payment of 
freight at destination at a stipulated rate, "as per bills of lading in 
cash without crédit or discount." The original assumption apparently 
was that the bills of lading would reserve a freight payable under 
them at the same rate as the chartered freight and a provision was made 
that the master should sign such bills of lading as the charterer 
might présent in case the freight under the bills of lading should be 
différent from the chartered freight. If larger, the master was to 
sign a draft to cover the différence; if smaller, the charterer was to 
pay the différence in cash. It is further provided that upon payment 
of the différence in cash the charterer should be allowed a déduction 
of 1% "for interest and insurance." It appears that there was no bill 
of lading freight and that the chartered freight, the whole freight, 
was paid in advance. It is agreed that it amounted to £2158.0.4, paid 
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in advance, on which 1% was i31.11.7 or $105.09, the arnount in dis- 
pute. 

The prepayment of the freight was not in accordance with the con- 
tract provision and there is nothing to show that there was any ar- 
rangement between the parties for a prepayment. For ail that appears, 
it might hâve been to the libellant's advantage to hâve had the freight 
paid at the port of destination in the saving of cost of exchange and 
the payment of commissions to his agents in this country on the col- 
lection. 

In the subséquent charters of the steamships Cerea and Soperga, 
the right which is contended for hère by the respondent was given 
to the charterer by providing that the charter freight could be prepaid 
at the place of shipment and that it would then be subject to a dé- 
duction of 1% but it was not stated to be for interest and Insurance 
as hère but merely a flat 1% déduction, leaving an inference that the 
parties construed this charter at least subject to doubt in such respect, 
which should be removed by a plain stipulation. Hère no such right 
was given and the déduction seems to bave been arbitrary and without 
merit. The owner was entitled to the stipulated freight in the ab- 
sence of a clear understanding of some kind and that the amotmt 
was to be reduced in favor of the charterer. It is cîaimed that Par. 9, 
quoted supra, shows such a right to the charterer but if so it is not 
clear enough to hâve warranted the déduction. 

In this respect the libellant is entitled to rccover. 

The Déduction for Shoring. 

Section 8 of the charter party, supra, provides that the charterer 
shall furnish the dunnage required, when not on board. The form of 
charter originally provided that the steamer should furnish the neces- 
sary dunnage but the word "steamer" was stricken out and the word 
"charterer" substitutcd with an interlineation after the word "dun- 
nage" as follows : "required beyond dunnage on board and steamer" 
to load, etc. This paragraph was therefore materially changed but 
the preceding one, providing that the steamer should pay for the 
stowage and the charterer "be in no way liable for improper stowage" 
remained the sanie. The change afïected the character of the trans- 
action to some extent but it does not seem that taken altogether, it 
materially altered the relations of the parties with respect to tlfeir ob- 
ligation regarding the stowage and the owner still remained responsible 
for the proper character thereof. 

Dunnage consists generally of loose wood or other material usually 
placed upon the flooring of a vessel for the cargo to rest upon, or pièces 
of wood, mats, etc., jammed between barrels and other cargo to prevent 
motion, while shoring is used to secure the cargo after it is stowed. 
It is practically the same as tomming, that is fastening the cargo down 
to prevent motion wh;ere it does not entirely fill the space in which it 
is stowed and would be liable to displacement by the vessel's motion 
in a seaway. 

As appears above (§ 7) the charterer was not to be liable for im- 
proper stowage, which was to be donc at the steamer's expense. Shor- 
ing is of the same gênerai character and with respect thereto, it is 
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shown by the testimony of the màster that he paid the expense of it, 
but before doing so he protested in writing, sending thie protest to the 
charterer. When he appHed to the underwriters for a certifîcate of in- 
surance they decHned to give it because they did not consider the 
vessel seaworthy without such précaution. It does not appear that the 
shoring was absolutely necessary for the protection of the cargo but 
to hâve been required by the vessel for insurance purposes. See 
Premuda v. Goepel (D. C.) 23 Fed. 410. It was a disbursement es- 
sential to make the vessel seaworthy in such respect and as that duty 
was incumbent upon the owner, the charterer should not be called upon 
to pay such expense. Tweedie Trading Co. v. Dene Steam Shipping 
Co., Limited (D. C.) 140 Fed. 779, 782. 

The libellant in this respect is not entitled to succeed. 

The Extra Expense for Night Work, etc. 

The claim in this connection is for donkeymen, $22.50, coal $48.75, 
and water $22.68, making $93.93. 

Thèse sums are said to be due under clause 10 of the charter quoted 
above, which provided for the charterer's use of the steam winches, etc 

It appears that the charge for donkeymen was an expense recoverable 
from the charterer. It is alleged that the steamer was called upon 
to make extra disbursements for the services of thèse members of the 
crew, said to hâve been $22.50 ; also that the other items would fall un- 
der the agreement of the steamer to work at night if required. It is 
not clear that the last two items are recoverable but further proof may 
be taken by a commissioner, if necessary. 

The Claims Against the Cerea and Soperga. 

Thèse are similar to the extra services and expenses in the Do.-a 
Baltea. The libellant is entitled to recover upon proof of the amount 
paid out by the steamer in this connection, for which purpose a référ- 
ence will be necessary. 

Decree for the libellant for $105.09, with an order of référence to 
détermine the amounts due for extra work under § 10 of the charter 
parties. 



LA BRETAGNE. 

(District Court, S. D. New YorlL. October 30, 190C.) 

CoixTsioN— Steam Vessels Meeting — Mutual Fault. 

The steamshlp La Bretagne, passing out to sea from North river, when 
In the main channel, opi)oslte Liberty Island, met a tug witli a car float 
on eacli slde eoming up on the west side ot the chamiel, the two ves- 
sels being then on courses to pass safely starboard to starboard. The 
Bretagne gave a signal of one whistle and ported her wheel. The tug did 
not answer the signal, but the Bretagne Isept her course to starboard. 
Both blew danger signais and reversed, but too late to avoid collision; 
tlie Bretagne striklng the starboard tow on the starboard slde. Helc^, 
tliat the Bretagne was clearly in fault for attempting to pass to the right 
under the circunistanees without the tug's consent, and that the tug was 
iiiuo in fault for being on the wroug slde of the cbannel in violation of arti- 
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cle 25 of the Inland niles (30 Stat. 96 et seq. [U. S. Comp. St. 1901, p. 2883]), 
without which the collision would net hâve occurred. 

[Ed. Note. — Signais of meeting vessels. see note to 30 C. C. A. 630.] 
2. Same— Navigation of Naerow Channels— Application of Rule. 

The main channel opposite Liberty Island, New York Bay, whieh la 
there 4,500 feet wlde, is a narrow channel to which art. 25 of the inland 
ruies (30 Stat. 06 [U. S. Comp. St. 1901, p. 2883]) applies, and requires 
steam vessels when safe and practicable to keep to the side which is on 
thelr starboard hand. 

In Admiralty. Suit for collision. 

Butler, Notman & Mynderse, for libellant. 
Edward K. Jones, for claimant. 

ADAMS, District Judge. This action was brought by the Baltimore 
& Ohio Railroad Company against the steamship La Bretagne to re- 
cover the damages arising from a collision between that steamship 
and lib-'llant's car float 160 N. in tow on the starboard side of the tug 
Narragansett. This float was laden with 14 cars, 9 of which were 
forced overboard and injured, with their contents. The damage is 
alleged to hâve amounted to $30,000. The collision occurred near 
Liberty Island, New York Harbor, between 10 and 11 o'clock in the 
morning of the 17th day of March, 1904. The tug had another shorter 
float, No. 67, on her port side, and was bound from St. George, Staten 
Island, to pier 33 North River. The Bretagne, about 550 feet long, 
was proceeding to sea from her pier at the foot of Morton Street, 
North River, at the rate of from 8 to 10 miles an hour. The tug was 
95 feet long, the starboard float about 300 feet long and the port float 
was about 200 feet long. The sterns of the floats were somewhat, 15 
or 20 feet, aft of the stern of the tug. They both projected con- 
siderably ahead of thte tug, the starboard one at least 150 feet. She 
was proceeding at the rate of 4 or 5 miles per hour. The weather 
was fair and the tide was ebb. 

The claim of the libellant is that the Narragansett and tow were 
proceeding up the extrême westerly side of the channel close to the 
anchorage ground in order to escape the current of the ebb tide, and 
the Bretagne was coming down thfc middle of the channel bound to sea, 
and the vesesls as they approached were bearing on the starboard of 
each other ; that when a comparatively short distance apart, the steamer 
blew a signal of one blast, hard-a-ported her wheel and took a rank 
sheer to the westward, bringing about the collision by the steamer 
striking withl her stem the starboard float on her starboard side, about 
a third of the length of the float from the forward end, seriously injur- 
ing the float and causing her to sink to the water's edge and the 9 cars 
mentioned to run ofï the rails and overboard ; that the collision occurred 
notwithstanding the efforts of the tug to avert it by blowing danger 
signais and reversing her engines full speed. The steamer is alleged 
to hâve been in fault, (1) in not maintaining a vigilant lookout, (3) 
in proceeding at too high a speed and in not seasonably slowing, 
stoppifrg or reversing, (3) in not continuing on a course calculated to 
carry the vessels safely past each other starboard to starboard and in 
attempting to cross the bow of the Narragansett when the vessels were 
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too close together to permît such a manœuvre to Se safely made and 
(4) in not taking seasonable measures by the use of her whistle or 
otherwise to pass the Narragansett and her tow in safety, and in not 
seasonably indicating her intention of porting her wheel and passing 
to the westward. 

The claim of the Bretagne is that she left her pier at 10 o'clock in 
the morning, under the charge of a duly licensed pilot stationed on the 
bridge where she also had her commander, with a full corps of quarter- 
masters and able seamen properly stationed and ail attentive to their 
respective duties ; that she proceeded down the ch'annel without spécial 
incident until she neared the Statue of Liberty keeping at that point 
to the right of the channel on a course of S. S. W. and while thus 
proceeding, and at half speed, those in charge of her navigation noticed 
about three quarters of a mile ahead and about one half point on her 
port hand, the tug and her tow of two car floats ; that the Bretagne then 
gave a signal of one blast to indicate to the tow that she would pass on 
the port side and went to the starboard a few degrees but her signal 
v/as not answered; that when the vessels were about 1200 feet apart 
the tug cHanged her course across the course of the Bretagne, where- 
upon the latter's engines were slowed and she gave another blast of her 
whistle and swung further to the starboard; that the tug without 
answering the signal of the Bretagne, proceeded across the latter's 
course, whereupon she reversed her engines full speed and gave the 
alarm signal but before her speed could be fully arrested, the vessels 
collided. The Bretagne allèges as faults on the part of the tug, (1) she 
did not maintain a proper lookout, (2) she wrongfully attempted to 
cross the bows of the Bretagne, (3) she omitted to turn to her star- 
board, (4) she refused to yield to the Bretagne and persisted in crowd- 
ing the latter in her efforts to pass along the starboard side of the 
channel and (5) she omitted to slacken her speed and stop and reverse 
in time. 

The testimony on the respective sides supports the contentions in a 
gênerai way, but outside testimony makes it clear that the vessels 
were on courses to pass safely starboard to starboard if neither had 
changed. Such testimony comes from several tugs navigating in the 
vicinity. The Nettie Tice was going up the channel astern of the 
Narragansett, towing 3 coal laden canal boats bound from Elizabeth- 
port, New Jersey, to Jersey City. Her master said that the Narragan- 
sett passed her on the port side, on a parallel course ; that the Tice saw 
the Bretagne approaching head and head with herself and broad on 
the Narragansett's starboard on a course sliàped to pass fully a 
thousand feet to the eastward of the latter's course; that at this time 
the Tice blew the Bretagne a signal of one whistle and a few seconds 
afterwards the latter blew a similar signal; that then, after proceeding 
about a length, the Bretagne started to sheer to starboard and approach- 
ed the Narragansett, whereupon the latter blew danger signais, which 
were immediately followed by similar signais from the Bretagne and 
both vessels reversed but too late to avoid the collision. The effect 
of the reversing was to bring the Narragansett to a substantial stop 
in the water but was not sufficient to fully stop the headway of the 
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Bretagne, wHich, aided by the tidal current, vvas going forward at the 
time of impact. The master of the tug Overbrook, proceeding up the 
bay and having passed between the vessels corroborated this account 
except as to the distance there would hâve been between the Bretagne 
and Narragansett in passing. He estimated it at 500 or 600 feet. 
The tug Independent, heading about south, was passed by the Bretagne 
on the tug's port hand. The master saw the vessels in collision near 
thie anchorage grounds and attributed it to a sheer on the Bretagne's 
part. The tug N. Y. Central No. 10 was taking a lighter from the 
Erie Basin bound up the North River. The master saw the Bretagne 
coming down off Castle William and the Narragansett going up to 
the westward. He heard the danger signais and noticed a change 
of course on the part of the former to the westward of about 4 points, 
bringing about the collision. The tug Charles Runyon was coming up 
the bay from Barren Island to the North River, slightly to the star- 
board of the Tice and about 1000 or 1200 feet to the eastward of the 
Naragansett. The master saw the Bretagne coming down on a course 
parallel with that of the Narragansett. He heard the Tice's signal 
of one whistle and the steamer's answer, then saw the latter haul 
sharply to the starboard and rather exaggerated her sheer, which he 
said was almost across the channel. He then saw the collision. There 
Vipère numerous other witnesses from thèse outside vessels in court 
but the advocate for the Bretagne objected to thieir examination as 
being merely cumulative and stioulated that their testimony would 
agrée with that already given, whereupon the Narragansett agreed not 
to examine them. 

The testimony of the pilot of the Bretagne was that when he saw 
the tug and floats, they were slightly on his port hand, about ;^ point, 
and headed to pass in that way; that 'the steamer then off Bedloes 
Island, was slowed and blew a signal of one whistle; that the Nar- 
ragansett did not respond to the whistle but sheered slightly to star- 
board and showed the port side of the western fîoat, whereupon he 
ordered the steamer to proceed at half speed again; that everything 
then appeared clear, and the steamer went on, when suddenlv the tow 
took a sheer to the westward, the steamer then blew one whistle and 
slowed and immediately afterwards reversed but the collision took 
place 200 or 300 feet to the eastward of the anchorage buoys. This 
contention was not fully sustained by the master who was on tlie 
bridge, who said he saw the starboard side of the tow looking as if 
it was trying to cross the steamer's bow and go to the western part 
of the channel and he asked the pilot "Why do you corne on starboard ?" 
The master evidently regarded a wrong manœuvre the steamer's 
change to the right under the circumstances but subsequently appear- 
ed to agrée with the pilot and did not relieve him of the command. 
His testimony was practically the same as the pilot's with respect to 
the positions of the vessels and the other witnesses for the steamer 
sustained, in a gênerai way, the pilot's contention. 

The great prépondérance of the testimony shows that the vessels 
were in positions to pass safely starboard to starboard and that the 
collision was produced by a change on the part of the Bretagne to 
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the starboard, without an agreement to that effect with the tug. I 
had no doubt of this at the time of the trial and an examination o£ 
the minutes of the testimony confirms my belief that she was primarily 
in fault for the collision. The Narragansett did net hâve a lookout 
but it appears that the accident did not occur by reason of the ab- 
sence of one and such circumstance should be disregarded. 

The troublesome feature of the case is the fact that the tug and tow 
were on the wrong side of the channel under article 25 (Act June 7, 
1897, c. 4, 30 Stat. 96 [U. S. Comp. St. 1901, p. 2883]), which provides 
that in narrow channels every steam vessel shall, when it is safe and 
practicable, keep to that side of the fairway or mid-channel which lies 
on the starboard side of such vessel. 

The channel hère was about 4500 feet wide. I hâve had occasion 
to conclude in several cases recently (verbal opinions delivered in 
court) that the Hudson River opposite New \-ork, where it is about 
the same width, was within the rule. It bas been stated on appeal in 
The Bee, 138 Fed. 303, 306, 70 C. C. A. 593, referring to a collision 
occurring off Bay Ridge, where there are two channels, that the rule 
did not apply when the channels made an entire body of water, though 
it does with respect to each channel further down the Bay, where they 
are separated. In the vicinity of this collision, there was but one 
channel, that is the main one, in which both vessels were navigating. 
No reason appears why the rule should not be applied in this case, un- 
less the circumstances were such as to exclude its opération. It is urged 
that the proximate cause of the collision was the sheer of the Bretagne 
to the starboard, and The Lowell M. Palmer (C. C. A.) 143 Fed. 937, 
is cited to sustain the proposition that she should be hekl solely liable. 
That was a case of collision in the East River where the tug Wrestler 
starting from New York and bound up the river with a tow alongside 
brought about a collision with a descending tow, alongside of the 
tug Lowell M. Palmer, near the Brooklyn shore. In that case there 
was a two whistle agreement which required the Wrestler to pass the 
Palmer starboard to starboard, which the former failed to comply 
with, alleging that she found it impossible because of an eddy which 
prevented her bow from swinging up the river. The court however 
disregarded this excuse of the Wrestler and held her solely in fault. 
It was concluded that the Palmer was not in fault because the Wrestler 
could not complain of a violation of law on the part of the Palmer as 
there was ample opportunity for the vessels to exécute the manœuvre 
agreed upon, the Palmer having gone as near to the Brooklyn shore 
as safety would permit. The principal distinction between that case 
and the one under considération is that there was no agreement to 
pass to the right. The Bretagne sought to make such agreement but 
it was not assented to by the tug, which did not answer the former's 
navigating signais but stopped and backed upon receiving the signal 
of the Bretagne and seeing her sudden sheer. The tug was aided by 
the tide in her efforts to stop and probably had overcome her headway 
at the time of the collision so that there was no observable fault on 
her part, except that of being on the wrong side of the channel. 
148 P.— 31 
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Of the Narrow Channel Rule, it is said in Hughes on Admiralty 
(250) : 

"Ttiis is really a braneh of the port-lielmrule. Tht> latter rule apipJles wheii 
the vessels are meethig end on, no iiiatter whether they are in a harbor or a 
narrow channel, no inatter whether they are following a cliaiinel or crossing 
it. The starboard-haud rule emphasizes this duty as to narrow channels. It 
meaus that each must keep aloug its own right-hand side, no inatter how the 
relatK'e bearings may be froni sinuosities or other causes. 

"This rule was only added to the iuland rules by the récent act of June 
7, 1897 {HO Stat. 90, e. 4 [U. S. Conip. St. 1901, p. 288;^]), though It liad been in 
the International Rules sinee tlie revision of 1885. The courts, however, are 
rigid in enforcing it." 

Of course, if there had been an agreement to go to the left the 
Bretagne would be solely liable under The Bee, supra. In the absence 
of such an agreement, I am unable to see how the Narragansett can 
be wliolly exonerated. Her présence on the western side of the chan- 
nel was clearly a contributing fault because if she had been where the 
law required her to be, there would hâve been no colhsion. 

Decree for the Hbellant for half damages, with an order of référ- 
ence. 
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(Circuit Court, D. Massachusetts. October 12, 1900.) 

No. 218. 

1. Deatii— Statutory Action fob WBONoruL Deatii or Seevant—Jukisdic- 

TIOJM OF FEDERAL COURT. 

The Massachusetts employers' lial)ility act (Rev. Laws Mass. c. 100, §§ 
71-74), which authorizes an action to recover damages for the death of 
an employé, to be "assessed with référence to the degree of culpability of 
the employer or of the person for whose négligence the employer is lia- 
ble," is not a pénal statute in such sensé that au action based théreon may 
not be maintained in a fédéral court. 

[Ed. Note. — .Turisdiction as affeeted by state laws, see note to Barling 
V. Bank of British North America, 1 C. C. A. 513.] 

2. Courts— .TuRismcTiON or Fédéral Court— Pexal or Remedial Statute. 

Whether a state statute is strlctly pénal, or is so far remedial that an 
action thereon is within the .iurisdiction of a fédéral court, is a question 
of gênerai jurisprudence to be dotermiued by that court for itself un- 
controlled by local décisions. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1.S, Courts, § 818.] 

3. Deatii— Action fob Wkongful Deatii— Pebson Killed Wiiile Violating 

tue Law. 

Damages are not recoverable for the death of a boy under 15 years of 
âge, who was killed through the négligence of bis employer while he was 
operating a passenger elevator running at a sjieed of more than 100 feet 
a minute, in violation of a statute, providing that such elevators shall be 
operated only by compétent persous not less than 18 years of âge, and 
makes its violation "by operating or causing au elevator to be operated" 
contrary to its provisions a pénal offense. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Death, § 32,] 

At Law. On demurrer to the first and second counts of the déclara- 
tion and demurrer to answer to third count. 
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Whipple, Sears & Ogden, for plaintiff. 
Brandeis, Dunbar & Nutter, for défendant. 

LOWEIvL, Circuit Judge. The first and second counts of the déc- 
laration allège a right to recover by reason of the death of the plaintiflf's 
intestate. The action was based upon Rev. Laws Mass. c. 106, §§ 
71-74. The material parts of the statute are as foUows : 

"Sec. 71. 1£ Personal injury is caused to an employée, who, at the time of 
the injury, is in the exercise of due care, by reason of a defect in tlie condi- 
tion of the ways, vvorks or machinery coiniected with or used in the business 
of the employer * » * the négligence of a person In the service of the 
employer who was entrusted with and was exercisiug superlntendeuce * » * 
the employée or bis légal représentatives shall * * * hâve the same rights 
to compensation and of action against the employer as if he had not been an 
employée nor in the service, nor engaged in the work of the employer. 

"Sec. 72. îf the injury described in the preceding section results in the death 
of the employée, and such death is not instantaneous or is preecded by con- 
scious suffering, and if there is any person who would hâve been entitled to 
bring an action under the provisions of the foUowing section, the légal rep- 
résentatives of sald employée may, in the action brought under the provisions 
of the preceding section, recover damages for the death in addition to those for 
the injury." 

•'Sec. 74. If, under the provisions of either of the two preceding sections;, 
damages are awarded for the death, they shall be assessed with référence to 
the degree of culpability of the employer or of the person for whose négligence 
the employer is liable." 

The first count allèges a defect in the ways, works, or machinery, 
to wit, an elevator. The second allèges the négligence of a superin- 
tendent. To thèse counts the défendant has demurred, upon the 
ground that the statute referred to is in its nature so pénal that it can- 
not be made the basis of an action in this court, being enforceable only 
in the courts of the commonwealth. The défendant admits that, in 
Boston & Maine v. Hurd, 108 Fed. IIG, 47 C. C. A. 615, 56 L. R. A. 
193, the Circuit Court of Appeals for this circuit held that an action 
was maintainable in an analogous case. That décision is ordinarily 
binding upon this court, but the défendant contends that, in Hudson v. 
Lynn & Boston R. R., 185 Mass. 510, 71 N. E. 66, decided in the Su- 
prême Court of Massachusetts, which is charged with the ultimate in- 
terprétation of the statutes of the commonwealth, it was held that the 
statute in question was pénal, inasmtich as it "gave a civil remedy 
for the recovery of a penalty imposed by way of punishment." 185 
Mass. 517, 71 N. E. 69. The Circuit Court of Appeals observed, how- 
ever, that it is not sufficient that the statute in question "is in the nature 
of a pénal statute. The distinction beween a statute strictly pénal, 
or qui tam, and one in the nature of a pénal statute, is pointed out in 
Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 L. Ed. 1123. 
The proper test is that, if it is strictly pénal, the remedy is subject 
to the control of the executive of the state by which the proceeding was 
authorized, and it may be at any time, either before or after judgment, 
annulled by a pardon." 108 Fed. 119, 47 C. C. A. 615, 56 L. R. A. 
193. That the Governor of Massachusetts can remit a penalty im- 
posed by the statute above quoted has never been suggested. More- 
over, in Huntington v. Attrill, the Suprême Court said that: 
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"The test is not by what name the statute is ealled by tbe Législature or 
the courts of tbe state in wbich it was passed, but wbether it appears to tbe 
tribunal wbich is ealled upon to euforce It to be, in its essential cbaracter and 
effect, a punishment ot an offense against the public or a grant of a civil 
right to a private person. In this country, the question of international law 
must be determiued in tlie first instance by tlie court, state or national, in 
which tbe suit is brought. If the suit is brougbt in a Circuit Court of tlie 
United States, it is one of those questions of général jurisprudence wbich that 
court must décide for itself, uncontrolled by local décisions." 140 U. S. C83, 
13 Sup. et. 233, 30 L. Ed. 1123. 

It follows that the décision of the Suprême Court of Massachusetts, 
even if it be taken to hold tliat this action is not maintainable hère, yet 
does not bind tlie fédéral courts. And, in Oulighan v. Butler, 189 
Mass. 287, 295, 75 N. E. 736, the Suprême Court of Massachusetts 
described the statutory proceeding as a "remedy for death by wrongful 
act," and observed that "the remedy provided was in the nature of a 
penalty, which must be assessed according to the degree of the de- 
fendant's culpability or that of his servants." Thle remédiai intent 
of the statute was thus recognized. As a higher fédéral court than 
this has held the action to be maintainable, this court will regard itself 
as bound by that décision, notwithstanding the expressions of the 
Suprême Court of ^Massachusetts in Hudson v. Boston & Lynn R. R. 
The defendant's demurrer to thèse counts is therefore overruled. 

The third count of the déclaration allèges that the plaintiff's intestate 
was employed by the défendant in running and operating an elevator 
in a building occupicd by and leascd to the défendant, and was injured 
by a fall of the elevator which was caused by the defendant's négli- 
gence. The liability alleged is that arising at common law. To ail 
three counts the défendant has answered, inter alla, that: 

"If the deceased, William F. Malloy, was in tbe employ of tbe défendant 
at the tijne of said alleged accident, if any, or at any other time, tben the 
fact is that at the time when the deceased, William F. Malloy, entered the em- 
ploy of the défendant lie willfully and fraudulently misrepresented to the de- 
fendant his âge and said that he was of the âge of eighteen (18) years whereas 
be was in fact less than fifteen (15) years of âge, and by reason of said false- 
bood and relying upon said statement of said deceased tbe défendant em- 
ployed the said deceased and put said deceased in charge of the elevator men- 
tioned in said déclaration, and said elevator was an elevator for the carriage 
of passengers running at a speed of more than 100 feet a minute. And the 
deceased made such false représentations as to his âge, well knowing that it 
was unlawful for persons uudor the âge of eighteen years to bave control ol 
tbe opération of elevators for the carriage of freight or passengers, running at 
a speed of more than 100 feet a minute, or for persons under the âge of six- 
teen years to bave control of the opération of elevators for the carriage of 
freight or passengers, in said commonwealth of Massachusetts, and that. If 
the défendant were informed that the said deceased was under tbe âge of 
eighteen years, the défendant would not employ the said deceased for such pur- 
pose. And at tlie time of said accident, if any, tbe défendant under a liability 
Insurance pollcy issued by tbe Eniployers' làability Company was insured 
against liability for accidents on or about elevators or otherwise, if such ac- 
cidents occurred wbile the elevators were being operated by persons of lawful 
âge ; but said policy did not insure the défendant against liability for acci- 
dents occurring where said elevators were being operated by persons under tlie 
âge required by law. And if the deceased had been of the âge of sixteen, as 
he represented himself to the défendant to be, the défendant would bave been 
protected from any liability for said accident, if any, by the terms of said pol- 
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iey, and, exeept for said false représentation, the défendant would not hâve 
employée! tlio deceased, and tlie deceased would not hâve been in said elevator 
at the time that said alleged accident, if any, occurred." 

The plaintiff has demurrer to this part of the answer, and has moved 
to expunge it. 

Under the circumstances stated, the plaintiff's intestate at the time 
of tlie accident was engaged in an unlawful act. (St. Mass. 1902, c. 
350). That the statute covers both employer and employé was not 
disputed at the argument, and the plaintiff rested his case upon the 
ground that the act admitted to be illégal did not contribute to the 
accident. 

As was said bv the Suprême Court, in Newcomb v. Boston Pro- 
tective Department, 146 Mass. 596, 603, 16 N. E. 555, 558, 4 Am. St. 
Rep. 354: 

"No case has been brought to our attention, and upon careful Investigation 
we hâve found none, in which a plaintiff whose violation of law contributed 
directly and proximately to cause hiin an injury has been permitted to recover 
for it ; and the décisions are numerous to the contrary. * * * While this 
principle is universally recognized. there is great practical difficulty in ap- 
plying it. The best mlnds often differ upon tlie question \Yhether, in a given 
case, illégal condTict of a plaintiff was a direct and proxiniate cause contrib- 
uting with others to his Injury or was a mère condition of it ; or to state the 
question in another way, appropriate to the reason of the rule, whether or not 
his own Illégal act is an essential élément of his case as disclosed upon ail 
the évidence. Upon this point it is not easy to reconcile the cases." 

The illégal act of the plaintiff's intestate was the opération of the 
elevator. His injury occurred "while he was engaged in the perform- 
ance of his duties on the said day in running and operating the said 
elevator." The plaintiff's case stands like that of a street car con- 
ductor, who, while running a car on Sunday, was struck by a passing 
car negligently operated (Day v. Highland Street Railway, 135 Mass. 
113, 44 Am. Rep. 447) ; like that of a driver iniured by a defect in a 
bridge while he was driving across it faster than the city ordinance 
permitted, and where it was not shown that the accident resulted from 
his rate of speed (Heland v. City of Lowell, 3 Allen, 407, 81 Am. Dec. 
670) ; like that of a man who, while climbing a telegraph pôle in vio- 
lation of a city ordinatice, was injured by a street car negligently strik- 
ing the wire he Vv^as carrying (Banks v. Highland Street Railway, 
136 Mass. 485). Thèse persons were not permitted to recover. S.pof- 
ford V. Harlow, 3 Allen, 17G, and Steele v. Burkhardt, 104 Mass'. 59, 
6 Am. Rep. 191, were treated as analogous to suits upon contracts made 
on Sunday. They were not deemed to be related to the défense hère 
raised, viz., the contributory wrongdoing of the person injured. 

Even if this court is not strictly bound bv the décisions of the state 
court (Bûcher v. Cheshire R. R., 125 U. S.'555, 8 Sup. Ct. 974, 31 L. 
Ed. 795), yet I am not disposed in this case to disregard those décisions. 

Demurrer to answer overruled. Motion to expimge denied. 
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UNITED STATES v. TERMINAL R. ASS'N OF ST. LOUIS et al. 
(Circuit Court, E. D. Missouri, E. D. October 25, 1900.) 

1. WiTNESSEs— Production of Documents— Powebs or Coukt op Equitt. 

A court of equity lias power to compel the ijroduction of boolcs and 
papers by virtue of its intierent and gênerai jnrisdiction, and tliis power 
is not confined to tlie parties to tlie suit, but extends to third persons. 

2. Same— SUBPŒNA Duces Tecum— Refusai, to Oeby. 

A witness cannot excuse his failure to produce bocks and papers in obé- 
dience to a subpœna duces tecum on the round that the évidence ealled 
for is immaterial, irrelevant, or incompétent under the Issues in the case ; 
that question being oue for the court to détermine when the évidence is 
offered. 

3. Same—Groukds for Issuance. 

To entitle a j>arty to a subpœna duces tecum to require a witness to 
produce boolcs and papers, it Is not necessary tliat the court should be 
satisfied beyond a reasonable doubt of their relevancy and materiaiity 
as évidence, but a showing which establishes a reasonable ground to be- 
lieve they may be so is sufflcient, especially whei-e the application is 
made bj the United States in a suit of public Interest and importance. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 50, Witnesses, § 20.] 

4. Same. 

The fourth constitutional amendment, prohibiting unreasonable search- 
es and seizures, affords no protection to a witness for his refusai to pro- 
duce books and papers admittedly in his possession in obédience to a sub- 
pœna duces tecum issued by a court of equity. 

In Equity. On motion of R. M. Fraser to quash subpœna duces 
tecum. 

John F. Lee and E. C. Kramer, for the motion. 

D. P. Dyer, C. H. Krum, E. C. Crow, and Chas. Nagel, opposed. 

FINKELNBURG, District Judge. Tlxe matters now submitted 
to the court arise in a suit brought by the government of the United 
States against the Terminal Railroad Association of St. Louis, the St. 
Louis Bridge Company, the Merchants' Bridge Company, the Wiggins 
Ferry Company, the Merchants' Terminal Railway Company, and 
14 trunk line railroad companies engaged in Interstate commerce to 
and from the city of St. Louis, besides some other parties défendant 
unnecessary to mention for the purpose of this inquiry. 

The bill of complaint is lengthy. It is largely historical. It re- 
cites the history of the St. Louis Bridge (commonly known as the 
"Eads Bridge"), the Merchants' Bridge, and the Wiggins Ferry, the 
three instrumentalities for transporting freight and passengers across 
the river at St. Louis, Mo., and it also gives the history of the varions 
terminal railway companies on both sides of the river. After a great 
deal of détail the bill of complaint, in substance, culminâtes in the 
charge that the défendants, intending unlawfully to monopolize trade 
and commerce, and intending to restrain and suppress compétition 
in Interstate commerce at St. Louis, Mo., and East St. Louis, 111., ef- 
fected an unlawful combination or consolidation of said bridges and 
ferries, and of the terminal railways leading up to the same, in the 
hands of the Terminal Railroad Association of St. Louis, and that said 
Terminal Railroad Association of St. Louis is, in fact, owned and con- 
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trolled by the 14 railroad companies who are made défendants in this 
case. The bill then in effect charges that by reason of the facts set 
forth the 14 railroad companies aforesaid, through said Terminal Rail- 
road Association, control ail the means for transporting freight and 
passengers across thfe Mississippi river at St. Louis, Mo., that they 
arbitrarily fix and exact unreasonable charges and tolls to be paid for 
freight and passengers to be hauled and transferred in Interstate 
business between Illinois and Missouri, and that ail compétition has 
been stifled and destroved to the détriment of the public and in vio- 
lation of Act Cong. July 2, 1890, c. 047, 2C Stat. 209 fU. S. Comp. 
St. 1901, p. 3200], to protect trade and commerce, commonly known 
as the "Sherman Anti-Trust Act." The bill finally charges that the 
properties aforesaid are so operated by the défendants as to constitute 
a monopoly in their employment and conduct of Interstate commerce 
between the states of Illinois and Missouri and the varions states of the 
United States and foreign countri'^s, and so as to exclude from partici- 
pation therein ail carriers other than those named as parties to the 
alleged unlawful combination and conspiracy. 

The answer of the défendants is also lengthy. It also goes over the 
history of thèse bridges and ferries and of the terminal railways lead- 
ing to and from the same, and sets forth in détail the various transfer 
and trafïîc arrangements by which they hâve come under the single 
management of the Terminal Railroad Association of St. Louis; but 
défendants deny that the various steps by which this was done were un- 
lawful, or that it was intended thereby to restrain Interstate commerce 
or stifîe compétition, or establish a monopoly, or that a monopoly was, 
in fact, created thereby. Défendants deny ail the charges of unlawful 
combination, conspiracy, or contracts or agreements to restrain or 
monopolize in any manner or to any extent Interstate trade or com- 
merce, and they deny that they hâve established or exacted unreason- 
able or exorbitant rates, tolls, or charges. On the contrary, défendants 
aver that the bringing together of ail the former disjointed and diverse 
interests under the single management of the Terminal Railroad Associa- 
tion resulted in the better handling of traffic, both freight and passen- 
ger, and that, instead of restraining trade or commerce, it fostered and 
promoted the same by affording greater and more expéditions facilities 
at lower charges. I bave stated the issues made by the pleadings only 
in a very gênerai way, without any attempt at great accuracy, and only 
in so far as they seem to me to bear on the question now before the 
court. 

It appears from the pleadings, then, that this case is one of public 
interest, not only to the people of St. Louis, but indirectiy to the people 
of the United States generally, and the bill of complaint states that it 
is brought by the United States Attorney for the Eastern District of 
Missouri under the direction of the Attorney General of the United 
States. When the issues were made up, an examiner was appointed 
to take the testimony under the sixty-seventh rule governing pro- 
ceedings in equity, and the taking of this testimony has been in progress 
for several months, and is now in progress before such examiner, A 
few days ago the attorneys for the government came and by an ap- 
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plication in wrîting- showed to the court that certain record books 
and papers of certain "traffic associations" and "freigh't committees" 
in this city were needed by the government as évidence before the ex- 
aminer in this case. They aslced for a subpœna duces tecum against 
R. M. Fraser, in whose possession thèse records and papers were al- 
leged to be. The application was in the usual form, and was verified. 
A subpœna duces tecum was thereupon issued for the production of 
thèse books and papers before the examiner. The associations wliose 
records are called for are the following: The St. Louis Coal Traffic 
Bureau and th'e St. Louis Coal Traffic Association, the East-Bound 
Freight Committee of St. Louis, the St. Louis & Cincinnati Freig'ht 
Committee of St. Louis, and the St. Louis & Belleville Freig-ht Com- 
mittee. 

Mr. Fraser, the person against whom the subpœna was directed, 
appeared before the examiner, stated his officiai connection with thèse 
associations, and admitted having the books and papers called for in 
his possession, but refused to produce tlnem, and he has iiled a motion 
to vacate the subpœna for certain reasons in his motion set out, and 
which will be presently referred to. The attorneys for the govern- 
ment, upon the other hand, hâve moved for and obtained an order 
on Mr. Fraser to show cause why he should not be committed for con- 
tempt of court, to which counsel for Mr. Fraser hâve filed a return, 
setting up substantially the same matters which are made the ground 
for the motion to quash the subpœna. Both thtese applications hâve 
been heard and are submitted together. 

The first reason stated in the motion to quash is that the traffic as- 
sociations and freight committees whose books and papers are called 
for are not parties to this suit, and that therefore this court has no right 
to require their production. This ground for the motion was not much 
relied on in the argument, and clearly it involves a misconception of 
the powers of this court. It is well settled that a court of equity has 
power to compel the production of books and papers in virtue of its 
inhérent and gênerai jurisdiction, and this power is not confined to the 
parties to the suit, but extends to third persons. U. S. v. Babcock, 
3 Dill. 569, Fed. Cas. No. 14,484; 3 Greenleaf on Evidence, § 305; 
Haie V. Henkel, 201 U. S. 43, 73, 26 Sup. Ct. 370, 50 L. Ed. 652. 

The second ground in the motion to quash is that the évidence called 
for in the subpœna "is wholly immaterial, irrelevant, incompétent, and 
improper évidence to the issues in said cause." This objection deals 
with the materiality of the proposed évidence when the books and 
papers are produced, and it might be sufficient to say that it is no ex- 
cuse for not producing them at ail. In other words, it is not for the wit- 
ness to say, "I will not produce thèse records and papers because I 
believe, or I am advised, that they would not be material if I did pro- 
duce them." That would leave the détermination of the whole matter 
with the witness himself and the court would be powerless. Nor, it 
seems to me, can this question b^ properly decided in advance by 
this court upon an application to produce thèse books and papers, but 
must ultimately be passed on at the hearing when the trial court has 
ail the évidence before it and the actual situation of the case with ail 
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its issues and bearings is made apparent to the court, so that it may act 
intelligently, and so that a refusai to admit the testimony may be ex- 
cepted to and made part of the record in case of an appeal. Edison Ce. 
V. Electric Co. (C. C.) 44 Fed. 296; U. S. v. Babcock, 3 Dill. 569, 
Fed. Cas. No. 14,484. I cannot bring myself to agrée with the con- 
tention of respondent's counsel that it devolves upon the government 
to satisfy this court, beyond any reasonable doubt, that the books and 
papers called for in this subpœna are relevant and material. I think 
that for the présent ail that is required is th'at there should be shown 
to be a reasonable ground to believe that they may be relevant and 
material — not palpably foreign to the subject of inquiry — and I think 
a sufficient showing bas been made in that direction. The govern- 
ment attorneys state to the court that the books and papers called for 
are relevant and material évidence on behalf of th,e government, and 
that it is necessarv for the government to introduce them in évidence. 
In the case of U. S. v. Babcock, 3 Dill. 566, Fed. Cas. No. 14,484, the 
court, under similar circumstances said : "When the district attorney 
asserts that they are material papers, we must assume, for the présent, 
that he is fully informed and that they are material." The names of 
thèse traffic associations and frnght committees indicate that they deal 
with the subject of transportation and freight rates at St. Louis, Mo., 
the identical subjects involved in the issues in this case. The oral testi- 
mony given by Mr. Fraser before the examiner fully confirms this. 
Their records and circular letters would therefore naturally appear to 
bear upon the issues in this case. It was suggested in the oral argu- 
ment by counsel for respondent that thèse traffic associations operated 
only upon transportation from East St. Louis castwardly ; but the inter- 
lacing of transportation and rates between railroads and terminal 
facilities on the east and west side of the river at St. Louis is such that 
this court vi'ould not be justified in assuming that they are absolutely 
distinct for the purnose of this inquiry. The testimony of Mr. Fraser 
also shows this. Fnrthermore, it is alleged, and not denied, that 11 
eut of the 14 railroad companies which are défendants in this case are 
also members of thèse traffic associations or freigbt committees. I 
think thèse things taken together are sufficient to raise a reasonable 
presumption of relevancy and materiality for the purposes of this 
motion. The Croker-Bullock Case in the 134th Fédéral Reporter (C. 
C. page 241), relied upon by counsel for respondent, was a case of légal 
privilège claimed by the witness, and the case was decided upon that 
point. The case of Southern Ry. v. North Carolina Corp. Commission 
(C. C.) 104 Fed. 700, was also a case of privilège claimed on the part 
of th'e witness. Nothing of the kind is claimed in the case at bar. 
Hère there is no claim of légal or personal privilège, nor is it shown 
that the witness or those whom he represents will be prejudiced in any 
way by the production of thèse books and papers, so that it résolves 
itself into a simple question of relevancy and materiality raised by the 
witness in this case. 

The third and last ground mentioned in the motion to quash is that 
th^ things called for are the private books and papers of thèse freight 
committees and bureaus and to require their production would be in 



41)0 148 FEDERAL REPORTEE. 

violation of the provisions of the fourth amendment to the Constitution 
of the United States, in this : that it would be "an unreasonable 
search and seizure of the books, papers, and files of said committees 
and bureaus." Conceding that a subpœna duces tecum may under 
certain circumstances be équivalent to a search and seizure, I can see 
nothing unreasonable in the issuance of this subpœna in this case. 
Considering the nature of the issues, their breadth and importance. 
the character of thèse traffic associations, their relation to the défend- 
ants and to the subject of this inquiry, I think there is nothing un- 
reasonable in the number of the books called for or the description of 
what is wanted. Mr. Fraser admits that he bas thèse books in bis 
possession ; in fact, he has brought them into court on the hearing of 
this motion, but déclines to produce them before the examiner for the 
purpose of testimony, though ordered to do so by a court of compétent 
jurisdiction. The fourth amendment is no protection to him. 

The subject of transportation has of récent years become one of 
great public concern. Much législation tending to control or regulate 
it has been enacted by both state and fédéral governments. To a great 
extent the subject has become res publicse. I think the books and 
papers of thèse traffic associations called for in this subpœna ought to 
be produced, and that the private interests and convenience of those 
associations, if any, ought in a matter of this kind to give vi'ay to the 
exigencies growing out of this suit. 

The motion to quash will therefore be overruled. 



MATHEWS SLATE CO. v. MATIIKWS et al. 

(Circuit Court, D. Massachusetts. May 11, 1906.) 

Ko. 282. 

1. Removal of CAUSES—GROUNns— Motion to REsrANr». 

On a motion to reniana a cau.se commenced liy a bill in a state conrt 
intended to iiivolœ a spécial statiitory jurJsdittion of sueh court, which 
cannot be exercised by a fédéral court of equity, tlie court will not re- 
tain jurisdiction merely becanse tlie aiii'liciition of tlie statute to tlie facts 
allesld in the bill is in doubt ; that beiug a question properly deterniinable 
by the state court on denuuTer. 

2. COUBTS— JUEISDICTIOS OF FEDERAI. COUUTS— E-N'FORCING StATUTOEY EQUITA- 

BLE Hemedy. 

Rev. Laws Mass. c. 1.^9. S 3, cl. 7, whicli provides that the suprême 
and superior courts sliall hâve jurisdiction in e(|riîty of suits by credit- 
ors to reach and apply in payment of a délit any property or interest of a 
debtor which cannot be reached to be attacho^l or talcen on exécution în 
an action at law, is a statute eulargins tlie équitable jurisdiction of 
such courts, rather than one enlarsing équitable rights, and does not ap- 
ply to a fédéral court which is without jurisdiction to cntertain a suit 
broujîht thereunder. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §S 797, 
7S>8.] 

On Motion to Remand to State Court. 
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LOWELL, Circuit Judge. This was a bill in eqnity brought in the 
siiperior court of Massachusetts against Mathews and King by a re- 
ceiver suing in the name of the corporation to reach an interest of 
Mathews, the principal défendant, which was in the hands of King. 
The bill alleged that this interest could not be corne at to be attached 
in an action at law. The complainant is a Maine corporation, Mathews 
a citizen of Vermont, and King a citizen of Massachusetts. The de- 
fendant Mathews sought to remove the cause to this court, but the 
State court denied his motion. Ile then filed his pétition for removal to 
this court, and the case is now heard on the complainant's motion to 
remand. 

Rev. Laws Mass. c. 159, § 3, cl. 7, provides that the suprême and 
superior courts shall hâve jurisdiction in equity of : 

"Suits by creditors to reach and apiily, in payment of a debt, any property, 
right, title or interest, légal or eouitable, of a debtor, within or without this 
commonwealth, which cannot be reached to be attached or taken on exécu- 
tion in an action at law, altbougb the amonnt of the debt is less than one 
hundred dollars or the property sought to be reached and applied is in the 
hands, pog.sesgion or control of the debtor independently of any other person or 
cannot be reached and applied uiitil a future tirae or is of nncertain value, if 
the value can be ascertained by sale, appraisal or by any means within the 
ordinary procédure of tlie court. In sneh suit, the interest of a partner of the 
défendant in the partnership property may be reached and applied in payment 
of the plaintiff's debt ; but unless it is a Judgment debt, the business of the 
partnership shall not be enjoined or otherwise interrupted further than to 
restrain the withdrawal of any portion of the debtor's share or interest thereiu 
until the plaintiff's debt is established ; and if either partner gives to the 
plaintifif a sufficient bond with sureties approved by the clerk, conditioned to 
pay to the plaintiff the amouut of his debt and costs within thirty days after 
it is established, the court shall proceed no further therein than to establish 
the debt ; and ui)on the filing of sucli bond, any injunction previously issued in 
such suit shall be dissolved." 

The complainant's contention may be summarized thus : The fédér- 
al Constitution and laws give to fédéral courts of equity that juris- 
diction, neither less nor more, which inheres in a court of chancery as 
such, and apart from statute. This cause is without the jurisdiction 
which is inhérent in a court of chancery, as such, and is cognizable by 
a court sitting in equity only by virtue of the statute above quoted. 
Therefore this cause is without the jurisdiction of a fédéral court in 
equity, inasmuch as that jurisdiction is unaffected by state statutes. 
Therefore this court, if it permits the cause to be removed hère, must 
upon demurrer or other objection, duly taken bv the défendant, dis- 
miss the bill for want of jurisdiction in equity. From thèse considéra- 
tions it follows that the cause must be remanded. The défendant is 
not permitted to remove into a fédéra! court a cause pending in a state 
court of equity, if the équitable jurisdiction invoked in the bill rests 
altogether upon a state statute. The cause cannot be removed from 
a court which has jurisdiction thereof in equity into a court which 
bas no jurisdiction. Removal into a fédéral court will not be permitted 
altogether to defeat the complainant's statutory right. The vindica- 
tion of the right must be left to that tribunal which alone has jurisdic- 
tion to en force it. 
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Tlie complainant relies upon Cates v. Allen, 149 U. S. 451, 13 Siip. 
et. 977, 37 h. Ed. 804. There a bill in equity was filed by a simple 
créditer in a court of Mississippi, seeking to apply to the payaient of 
his debt property conveyed by the debtor in fraud of creditors. The 
défendant removed the cause to the Circuit Court. On appeal, the 
Suprême Court held that the statnte of Mississippi did not affect the 
jurisdiction of a fédéral court of equity; that the fédéral court was 
without jurisdiction of the cause, and must dismiss the bill if it was 
originally brought therein ; and that the removal of the cause could not 
be permitted if it would deprive the complainant of his statutory 
right. The cause was therefore remanded to the state court. In order 
to bring himself within the rule laid down in Cates v. Allen, the com- 
plainant must show: (1) That this bill invokes the jurisdiction given 
by statute to the state courts of equity; and (3) that the jurisdiction 
thus invoked does not inhere in a court of chancery as such, and so can- 
not be entertained by a fédéral court. If the complainant can establish 
thèse two propositions, the cause hère in question must be remanded 
to the superior court of Massachusetts. If either proposition fails of 
proof, the motion to remand raustbe denied. This resuit is admitted 
on both sides. 

1. The défendant contends that the bill does not state a case within 
the statute. He argues that the claims alleged against Mathews sound 
in tort, and not in contract, and so are not "debts" within the meaning 
of the statute, nor is the complainant the defendant's "creditor." The 
complainant cannot resist removal merely because his bill is wanting 
in equity, and would be dismissed by this court upon that ground. He 
is not allowed to take his chance in a state court in the hope that that 
court may take a broader view of the gênerai jurisdiction of a court 
of equity than does this court. On the other hand, this court is not 
required to construe in détail a state statute, in order to détermine if 
the allégations of the bill which invoke the statutory jurisdiction are 
sufficient. Let us suppose, for the sake of the argument, that there is 
doubt of the application of the statute to the claims alleged in this bill. 
The construction of the statute is for the state court. That is the ulti-< 
mate tribunal authorized to détermine fmally if the statute has, in fact, 
conferred upon the court a jurisdiction which the Législature of the 
state might undoubtedly confer if it so wi!led. If the state court con- 
strues the statute so as to entertain jurisdiction of this bill, the défend- 
ant will find himself where the statute has placed him. If the state 
court construes the statutf more narrowly, the défendant loses nothing 
by the remand. It is not to be supposed that the state court will deeni 
the s'atute inapp'icable, and yet retain jurisdiction of the cause in 
the exercise of its ordinary équitable powers. The bill hère in ques- 
tion is manifestly intended to invoke the statutory jurisdiction, and 
that alone. If it is demurrable, it will be dismissed on demurrer, and 
that question cannot be decided on a motion to remand. 

2. Has this court jurisdiction of the cause? Only for want of juris- 
diction in this court will the cause be remanded to the state court. 
If this court can détermine the controversy, it will do so, whatever 
may be the jurisdiction which the complainant sought to invoke. The 



MATHEWS SLATE 00. T. MAXHEWS. 493 

case will be remanded only upon the concurrence of two conditions, 
viz., an équitable statutory jurisdiction invoked in the state court, and 
.a want of équitable jurisdiction in this court. 

That this bill could not be maintained in the absence of the statute 
is admitted by the défendant. It is settled that the "jurisdiction of 
the fédéral courts, sitting as courts of equity, is neither enlarged nor 
diminished by state législation." Mississippi Mills v. Cohn, 150 U. 
S. 202, 204, 14 Sup. Ct. 75, 7G, 37 h- Ed. 1052. If Williams v. Crabb, 
117 Fed. 193, 54 C. C. A. 213, 59 L- R. A. 425, holds a contrary doc- 
trine, the case is inconsistent with the décisions of the Suprême Court. 

Inasmuch as a court of chancery, in the absence of statute, is without 
jurisdiction in the case at bar, and inasmuch as the jurisdiction of this 
court is not enlarged by the statute, it would seem to follow that this 
court is hère without jurisdiction. But, as was said in Reynolds v. 
Crawfordsville Bank, 113 U. S. 405, 410, 5 Sup. Ct. 213, 216, 28 L. 
Ed. 733: 

•'It may be conceded that the I^egislature of a state cannot dirertly enlarge 
the équitable Jurisdiction of the Circuit Court of the United States. Never- 
tlieless, an enlargement of équitable rights may be adininistered liy tlie Circuit 
Courts as well as by the courts of the states. Brodericlc's Will, 21 Wall. 503, 
.520, 22 L. Ed. 599. And. although a state cannot give jurisdiction to any féd- 
éral court, yet it may give a subistantial riglit of such a character that, when 
there is no impediment arising froni the résidence of the parties, the riïht may 
be enforced in the proper fédéral tribunal, whether it be a court of equity, 
admiralty, or common law. Ex parte MeXiel, 13 Wall. 23G, 243, 20 L. Ed. 624." 

And, in Cates v. Allen, the court said: 

"Doubtless new classes of cases may by législative action be directed to be 
tried in chancery. bi;t they nuist, when tested by the gcneval princtples of 
equity, be of an équitable character, or based on some recognized ground of 
equity interposition." 

It is not always easy to détermine whether a given statute of a stati 
(1) enlarges équitable rights, in which case the jurisdiction of the 
fédéral courts in equity may be indirectly increased; or (2) enlarges. 
the jurisdiction of a court of equity, in which case it is without applica- 
tion to the fédéral courts. Only by a comparison of decided cases oJ 
binding authority can this court détermine into which class the statute 
hère in question properly falls. 

The following statutes, among others, bave been held to be withii^ 
the first class, as enlarging équitable rights rather than enlarging 
equity jurisdiction, viz. : A statute autliorizing one having title and 
possession, or one claiming title, whether in or out of possession, to 
bring a bill in equity withotit previous suit at law in order to remove 
a cloud upon the title to real estate. Clark et al. v. Smith, 13 Pet. 195, 
10 L. Ed. 103; Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. 495, 28 
L. Ed. 52 ; More v. Steinbach, 127 U. S. 70, 8 Sup. Ct. 1067, 32 L. 
Ed. 51 ; Wehrman v. Conklin, 155 U. S. 314, 15 Sup. Ct. 129, 39 L. 
Ed. 167; Gormley v. Clark, 134 U. S. 338, 10 Sup. Ct. 551, 33 L. Ed. 
909 ; Bardon v. Éand River Improvement Co., 157 U. S. 327, 15 Sup. 
Ct. 650, 39 L. Ed. 719 ; Prentiss v. Duluth Co., 58 Fed. 457, 7 C. C. A. 
293. A statute giving a court of equity jurisdiction to rclieve against 
a deed void on its face. Reynolds v. Crawfordsville Bank, 112 U. 
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S. 405, 5 Sup. Ct. 213, 28 L. Ed. 733. A statute (or constitution or 
judicial interprétation) allowingf one interested in an estate to attack 
a will by a "direct proceeding." Richardson v. Green, 61 Fed. 423, 
9 C. C. A. 565. In that case the proceeding in the state court was not 
specifically équitable, but the fédéral court held the case to be one of 
équitable relief. A statute allowing a court of equity to enjoin the 
collection of taxes. Cummings v. National Bank, 101 U. S. 153, 25 
h. Ed. 903 ; Grether v. Wright, 75 Fed. 742, 23 C. C. A. 498. A 
statute authorizing a simple creditor to maintain a bill in equity for the 
appointment of a receiver and for the sale and distribution among 
creditors of the property of an insolvent corporation. Darragh v. 
Wetter Mfg. Co., 78 Fed. 7," 23 C. C. A. 609 ; Jones v. Mutual Fidelity 
Co. (C. C.) 123 Fed. 506 ; Land Title Co. v. Asphalt Co., 127 Fed. 1, 
62 C. C. A. 23. 

The following statutes, among others, hâve been held to be of the 
second class, as enlarging the jurisdiction in equity rather than giving 
équitable rights, viz. : A statute authorizing a simple creditor to bring 
a bill in equity in order to reach and apply his debtor's propertv. Scott 
V. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 L. Ed. 358; Cates v. 
Allen, 149 U. S. 451, 13 Sup. Ct. 977, 37 L. Ed. 804; Hollins v. Brier- 
field Coal Co., 150 U. S. 371, 14 Sup. Ct. 127, 37 E. Ed. 1113. A 
statute authorizing three simple creditors to reach and apply in equity 
the property of an insolvent corporation. Atlanta R. R. Co. v. Western 
R. R. Co., 50 Fed. 790, 1 C. C. A. 676; Harrison v. Farmers' Loan & 
Trust Co., 94 Fed. 728, 36 C. C. A. 443. If we confine ourselves to 
the cases in the Suprême Court, we shall find that the Massachusetts 
statute in the case at bar resembles those which a fédéral court does 
not recognize more closely than those which it does recognize. 

Following certain expressions of the Circuit Court of Appeals for 
the Eighth Circuit in Darragh v. Wetter Mfg. Co., the défendant 
urges that Cates v. Allen has been questioned and, in effect, overruled. 
I can find no trace of this. The case has often been cited by the Su- 
prême Court, always with approval, never with doubt. The authori- 
ty of Darragh v. Wetter Mfg. Co., and the cases which hâve followed 
it in the same court, is thus considerably weakened, indeed, as being 
based upon a misconception of Cates v. Allen. 

The opinion of the Circuit Court of Appeals for the Sixth Circuit 
rendered in Grether v. Wright suggests that the décision in Cates v. 
Allen rests altogether upon the following considérations : The Missis- 
sippi statute there in question, by providing a remedy in equity, in effect 
denied the défendant the right of jury trial. To îiave permitted this 
déniai in a fédéral court woukl hâve contravened the seventh amend- 
ment to the fédéral Constitution, and the statutory proceeding was 
therefore deemed inadmissible. Now the courts of Massachusetts 
hâve held that the Massachusetts statute, though providing for pro- 
ceedings in equity, must be construed so as to leave to the défendant 
his right of jury trial. Powers v. Raymond, 137 Mass. 483. And 
hence, if the fédéral courts adopt in their entirety the proceedings of 
the Massachusetts statute, a jury trial will still be preserved to the de- 
fendant, and so the seventh amendment will not be contravened. The 



THE BRITANNIA. 495 

défendant argues that the statutory jurisdiction may thus be entertained 
by this court. 

But the décision of the Suprême Court in Cates v. Allen, and in 
other cases above referred to, vvas not rested wholly upon the uncon- 
stitutionality of the statutory proceeding. Moreover, to permit the 
complainant to proceed hère in equity, while the défendant retains a 
right to jury trial, not merely for the trial of issues framed by the 
court, but in gênerai as guarantied by the Constitution, would so dis- 
arrange fédéral procédure in equity as to leave it at the mercy of any 
State statute which does not contravene the severith amendment. 

The défendant urges that this court should follow the statutory pro- 
cédure, upon the ground that it does not provide what is in reality a 
bill in equity, but a spécial statutory proceeding at common law. Cow- 
ley V. No. Pacific R. R., 159 U. S. 569, 16 Sup. Ct. 127, 40 L. Ed. 263. 
But the Massachusetts statute is explicit in providing a suit in equity, 
and the procédure in Massachusetts under it shows plainly that the 
State courts treat the statutory proceedings as équitable. Wilson v. 
Martin Wilson Pire Alarm Co., 151 Mass. 515, 24 N. E. 784, 8 E. R- 
A. 309; Snyder v. Smith, 185 Mass. 59, 69 N. E. 1089. That the 
statute of Kentuckv which was in controversv in Courtney v. Pradt, 
196 U. S. 89, 25 Sup. Ct. 208, 49 L. Ed. 398, differed materially from 
the statute of Massachusetts before this court, appears from the report 
of that case in the Circuit Court. 135 Fed. 818, 821. 

It follows, therefore, that the statute is deemed to enlarge équitable 
jurisdiction so that the fédéral courts cannot enforce it; that the fédér- 
al court must therefore dismiss this bill, if the cause remains hère; 
and, finally, that the cause must be remanded to the superior court, 
in which it originated, and which alone has cognizance of it. 

Cause to be remanded. 



THE BRITANNIA. 

(District Court, E. D. Virginia. October 30, lOOG.) 

1. TOW.IQE— DUTIES OF TUG. 

The duty rests upon a towing tug to exercise at least reasonable skill 
and care in everyttiing relating to tbe undertalcing, baving due regard to 
the extent of the voyage and any spécial hazards Incident to tbe seas to 
be traversed, including, not only proper and safe navigation of tlie tug 
on the voyage, but also to see to the proper inalce-up of tlie tow and the 
f uruishing of safe, sound, and sultable appliances and iustruuientalities for 
tbe service to be performed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 45, Towage, § 4.] 

2. Same— Loss OF Tow— Mutual Fauuts. 

A tug, which undertook tbe towage of two scows from Cbarleston to 
Baltimore, carried but one hawser, which parted twice in caim weatlier, 
and owing to the conséquent delay the tow encountered a storm when at 
a dangerous part of the coast, during which the hawser parted a third 
time. and the scows were lost. Held, that the tug failed in her duty in 
using a hawser which was not in a suitable and sound condition, and in not 
being provided with an extra one for such a voyage ; that the owner of the 
scows was also chargeable with fault contributing to tbe loss, in that tbey 
were not sufficiently seaworthy for the voyage, but leaked a»d were 
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largely filled Tt^ith water tiefore the last breaking of the liiie, îu consé- 
quence of whlch mutual fauUi? tlie damages should be diviUed. 

In Admiralty. Suit to recover for loss of scows in tow. 

On the 24th day of July, 1905, Charles W. Eaton, represeuthig the Standard 
Dredging Company, a corporation, eontracted with the American Tovving & 
Lightering Company of Baltimore for tlie towage of four scows from Mobile, 
Ala., to Baltimore, Md. The four scows lelt îilobile in tow of respondent's tug 
Buceaneer, and in due course put into Obarleston S. 0. At tliis Doint it was 
deemed désirable to divide the tow, in view of the voyage arouud Hatteras, 
and the towing company thereupon agreed to furnish their tug Tormentor to 
assist in the tow. The iatter tug, however, was not used, beiug uuder charter, 
and, witli tlie consent of the libelaut, the Britannia was substituted for her, 
and left Baltimore on the 17th of Augiist for Charleston, to perform the serv- 
ice at an agreedi compensation of $150 per day from Baltimore south and re- 
tum to Baltimore, including the use of one 9-inch manila 250-fathom sea 
towing hawser. 

On the llth of August, 1905, the tug Buceaneer left Charleston with scows 
Nos. 1 ar 2 of said original tow, boimd for Baltimore, and, while passing 
through Cliarleston Bar, the tug fetched up, breaking her shoe, rudder post, 
and wheel, causiug her to return with her tow to Cliarleston for repairs. Sub- 
sequently, on the 22d day of August, the Britannia, having several days he- 
fore reathed Charleston, about 6 o'clock of that morning, put to sea wit'i scows 
No. 1 and 2, on a 9-inch manila iiawser, 240 fathoms long. At the same time, 
the Buceaneer started towing scows 3 and 4. The voyage thus conunenced was 
proceeded witli under favorable weather, and witliout spécial incident, until on 
the morning of the 23d of August, when ofï Cape Romaine, near the port of 
Georgetown, S. C, the hawser of the Britannia parted about 30 feet nft of her 
stern. The parted ends were knotted together, and the tug resumed her voy- 
age with the said scows. The Buceaneer, in the meantime, proceeded without 
interruption. About 7:.S0 o'clock of tlie same morning, tlie weather conditions 
reinaining favorable, and wliile still in the vlcinity of Georgetown, the Brit- 
aiinia's hawser again parted some 10 feet aft of the first break. A further 
stop was Iliade, tlie hawser jiicked up, the knotted ends taken into the tug, and! 
the reniaindor of the hawser niado fast to the stern bits of tlie tug. The 
original length of the hawser was considerably reduced, say from 2t0 to 190 
fatlioms. Several hours were lost by the Britannia, occasioned by the two 
brealvs of her hawser, and slie nevar again overtook the Buceaneer. Capt. 
Muir, as the reiiresentative of the libelant, was on the Britannia from 
Charleston, and upon the scows were two 200-fathom uew Plymotith eord 6- 
inch lines, whieh lie clainis could hâve beeii easily used for towing, and that 
he snggested their use to the Britannia's master after the second break. Tins, 
however, the Iatter dénies, and further Insists that they could not bave been 
used on the occasion iu question. The Britannia proceeded with this sliortened 
hawser until about 9 o'clock on the morning of Saturday, the 2Gth of August, 
when ofp life saviiig station 9. Currituclc Beach, a strong wind blowing from 
the E. N. E., with considérable sea; that, owing to thèses, conditions, the tug 
dropped back and took the men off the seo^^^s, as waves were breaking over 
them ; that said scows were at this time leakiug, the head scow beiiig about 
three feet above water, and the Iatter one foot ; that the tug continued with 
said tow until about 4 o'clock of the same day, the storm having in the mean- 
time increased in violence, when off tlie coast several miles to the north of 
Currituck Lighthouse the hawser parted for the third time, near the tug, and, 
it being impi'acticable to again niake fast to the scows, under the then weather 
conditions, the same were abandoned, and proved a total loss. 

Floyd Hughes and J. Warren Coulston, for libelant. 
R. H. Smith and H. H. Little, for respondent. 

WADDILL, District Judge. (after stating the facts). This libel 
was filed to recover for the value of two scows lost. 
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Various assignments of négligence are made by the parties one 
against the other; but the case turns upon whether the accident arose 
because of the iinseaworthiness of the Ubelant's scows, or the failure 
of the tug to exercise the degree of care and caution required of it 
for the safe conduct of her tovv, including, particularly, the furnish- 
ing of a proper hawser or hawsers with wliich to perform the service, 
or from said causes combined. The duty of the libelant to furnish 
scows sufficiently seaworthy to make the voyage is apparent, and the 
law governing the tug's liabi'.ity is well settled. The tug is not a 
common carrier, and hènce not bound bv rules determining liabilîty 
in such cases; nor is she an insurer of the safety of the tow. Pre- 
sumptions of neghgence do not arise against her, but the same must be 
estabhshed by the libelant. Nevertheless, the law imposes upon the 
tug the duty of exercising the degree of caution and skill which prudent 
navigators usua'ly employ in such service. Some of the authorities, 
the business in hand being one as to which those offering their services 
are specially familiar, hold that they shall exercise a high degree of 
care and caution. At least, the burden is imposed to exercise reason- 
able skill and care in everything relating to the undertaking, having 
due regard to the extent of the voyage, and any spécial hazards in- 
cident to the seas to be traversed, which includes, not on'y proper 
and safe navigation of the tug on the journey, but the furnishing of 
safe, sound, and suitable appliances and instrument^lities for the serv- 
ice to be performed, and the proper make-up of the tow preparatory 
to the voyage. Thèse are obligations imposed upon and assumed by 
the tug from the nature of the emrloyment, and for damap-e arising 
from the failure to observe them she cannct escape liabilitv. The 
Webb, 81 U. S. 406, 414, 20 L. Ed. 774; The Margaret, 91 U.'S. 491- 
496, 24 L. Ed. 146; Transportation Une v. Hope. 95 U. S. 297, 300, 
24 L. Ed. 477; The T. P. Donaldson, 167 U. S. 599, 603. 17 vSup. Ct. 
951, 42 L. Ed. 292; The Ravcnscourt (D. C.) 103 Fed. 668, 671; The 
Kalkaska, 107 Fed. 962, 47 C. C. A. 100 ; The Francis King, 7 Ben. 
(U. S.) 11, Fed. Cas. No. 5,042; Hughes, Admr. 123, 121. 

A great deal of évidence was taken in the case, largc'y before the 
court, but some by déposition, and as to many questions there was an 
irreconcilable conflict, some of which it is found unnecessary to pass 
upon, or, indeed, to enter on a gênerai discussion respccting the same, 
further than to say that the entire évidence has been fully ccnsidered 
and carefully weighed by the court, and the conclusions reached rpon 
the essential issues of the case are as follows : 

First. That the libelant was not free from fault in furnishing scows 
sufficiently seaworthy for the voyage; and therefore, so far as the same 
may bave entered into and caused the accident in question, should 
share in the loss sustained. The scows were brought from Mobile 
to Charleston, en route to Baltimore, on this same voyage, and it was 
found necessary to go into Charleston partly because of the scows' 
leaky condition, where they were pumped out. After several days' 
delay, scows 1 and 2 were placed in tow of the Britannia, and 3 and 
4 in tow of the Buccaneer. The first two encountered bad weather 
in the vicinity of and after passing Hatteras, and began to leak, and, 
148 F.— 32 
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with the increase of the storm, the last scow in the tow filled with wa- 
ter, and the first one became nearly submerged, and upon the giving way 
of the hawser herein referred to, off Currituck Li^hthouse station, they 
were lest at sea. The Buccaneer, with scows 3 and 4, being- at the 
time of the storm several hours in advance of the Britannia on tlie 
voyage, entered the Virginia Capes in safety, as doubtiess numbers 1 
and 2 would hâve done if they had not, by reason of their détention, 
encountered the full and continued bad weather in question. Storms, 
however, are périls of navigation incident to such a voyage, and ought 
to hâve been anticipated and provided against by the scow owner, 
and for losses arising tlierefrom, or into which such conditions enter, 
the owner must sufifer. 

Second. That the tug failed to furnish a safe and suitable hawser to 
perform her contract of towage, which in part caused the accident, and 
in conséquence of which she should share in the loss sustained. It may 
be conceded that the tug ordinarily would not be responsible for the 
parting of its hawser, under the circumstances and conditions of this 
accident, provided due care and caution had been exercised in procur- 
mg a suitable one, which had been properly preserved and seasonably 
inspected; and that the tug owner should not be held liable for a 
hawser's breaking merely because of the happening of the event. 
P'ut when the fact is taken into account that upon this same voyage, in 
good weather, and smooth sea, this hawser had twice before parted, 
the court cannot say that the defective condition of the hawser did not 
cause it to part, and certainly that a sound hawser might not hâve 
averted such an occurrence. 

The libelant claims that the tug should hâve had an extra hawser 
on board with which to make océan voyages of the kind in question, 
and that such was the custom ; and, moreover, insists that upon each of 
the scows were two six-inch manila hawsers, and that, at the time of 
the second breaking, those on the front scow were ofïered to the tug, 
and should hâve been accepted, which would bave prevented the loss. 
Respondent says that it was impracticable to use two six-inch hawsers, 
and that the tug's hawser was sufficient in length and strength after 
the second breaking, for the safe termination of the voyage, and the 
first breaking was the resuit of disturbance in the sea, though the 
weather was good, f rom what was known as a ground swell ; and that 
the fact that the shortened hawser withstood the strain upon it from 
the time of the second breaking to the final parting of the same, six 
or seven hours of which was during the continuance of a storm, was 
sufficient évidence of the soundness and suitable condition of the 
hawser. And the tug dénies that there was either necessity for or the 
existence of a custom to carry more than one hawser on a voyage of 
that kind. Mvich of the évidence centered around thèse last-stated prop- 
ositions, and the confîict was sharply drawn as to many of them. The 
court is convinced, however, that, at the time of the first two breakings 
of the hawser, no such conditions of weather or sea prevailed as to 
cause a sound hawser to part ; and, while it may or may not hâve been 
the custom to take an additional hawser on sea voyages of the kind 
in question, the resuit in this case proves the great desirability of so 
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doing, and of the necessity for such a custom, if ît does not prevail. 
Good seamanship would seem to indicate that in so important and 
dangerous an undertaking, as the towage of scows or barges at sea, on 
a voyage of the length and probable hazard of the one in question, with 
a single hawser, too many contingencies were liable to arise to bave 
everything staked upon the parting or giving way of a single rope. 
The tug. insists that neither scow was equipped with a hawser suitable 
to take the place of the one provided by her. By reason, therefore, 
of her failure to bave a second hawser, she was forced to continue on 
her voyage, hundreds of miles, and along one of the most dangerous 
and treacherous parts of the Atlantic seaboard, with a twice broken 
hawser as her only stay and means of protection for the property and 
lives of those intrusted to her keeping. Such provision, under the 
circumstances, did not constitute due care and caution on the part of 
the tug owner. It is hardly conceivable that a second hawser, if at 
hand, would not bave been used after the first one had twice parted, 
which in ail probability would bave averted this loss ; and, while it is 
true the one used did withstand a considérable strain, it cannot be 
said that a hawser in a suitable and sound condition, and not bearing 
the strain incident to the shortening of the same, some 40 fathoms at 
least, because of the previous partings, would not bave withstood the 
strain put upon it. The Burlington, 137 U. S. 386, 392, 11 Sup. Ct. 
138, 34 L,. Ed. 731. While it appears that the hawser was not an es- 
pecially old one, it had been exposed to causes which might hâve af- 
fected its strength. The raveled ends of the parted hawser, at the part- 
ing which caused the accident, thougb in the possession of the tug, were 
not exhibited to the court, thougb what were claimed to be other por- 
tions of it were; and there was some évidence to show the chafing of 
the hawser, and one witness for the tug testified that the hawser where 
it first broke was burned. 

It is no défense for the tug to say that the scows' six-inch hawsers 
were not availed of because of their size and insecurity, and hence that 
tbey had to use their own broken hawser. The law imposed upon her 
the duty of making up the tow and seeing that proper lines were pro- 
vided, either by the tow or herself. If those on the scow were unfit for 
the service, others should bave been provided before entering upon 
the voyage, and for loss arising from such defective hawser, whether 
the same were furnished by the tow or tug, the latter is liable. Thèse 
are obligations imposed upon and assumed by the tug from the nature 
of the employment, and for damages for her négligence in this 
respect she should be held rcsponsible. The Quickstep, 76 U. S. (9 
Wall.) 665, 671, 19 L. Ed. 767; The Syracuse, 79 U. S. (12 Wall.) 
171, 20 L. Ed. 382 ; The John G. Stevens, 170 U. S., 113, 125, 18 Sup. 
Ct. 544, 42 L. Ed. 969 ; The Somers N. Smith (D. C.) 120 Fed. 569, 
576 ; The Emery Temple (D. C.) 122 Fed. 180 ; The W. G. Mason (C. 
C. A.) 142 Fed. 913, 918 ; The Oceanica (D. C.) 144 Fed. 301, 305. 

Third. Suggestion was made in argument that the loss in question 
was the resuit of a péril of the sea, from which no liability could fol- 
low. This suggestion is not put in issue by the pleadings ; but it may 
be said in passing that the condition and character of the storm was not 
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such, in the estimation of the court, as to hâve seriously endang^ered the 
safe voyage of the tug and tow, had the tug- been supplied with suitable 
hawsers, and the scovvs in proper condition to withstand storms such 
as might hâve been anticipated, pa'rticularly at that season of the year. 
And, in this connection, sight cannot be lost of tlie fact that the two 
first partings of the hawser in their resuit afïected the last breaking, in 
tliat the time lost in the repair of the first partings delayed the tow, and 
caused it the longer to encounter the dangers and strains upon its 
hawser, arising from the existence of the then weather conditions. The 
Buccaneer, that was not so detained, passed safcly into the Capes with 
her tow, as doubtless the Britannia would hâve donc, but for her déten- 
tion ; and the fact that the Buccaneer with her tow found no difficulty 
in navigation, arising either from the ground swell referred to at the 
time of the first parting of the Britannia's hawser, or from the weather 
on theday of the last parting, goes far to show the nonexistence of 
such conditions on either occasion as would hâve seriously endangered 
the Britannia's tow, had she been equipped with a proper hawser. 

It follows, from what bas been said, that the loss in this case arose 
from the concurring négligence of the tug and the tow, and that the 
damages arising therefrom should be divided between them; and a 
decree may be entered accordingly. 



TI-IE KENTUCKT. 
(District Court, g. D. New York. October 2ô, Ï90G.) 

1. Cor-"LTSION-— SlEAMSiriPS— EjXCESSIVH; gPEED IN FOG. 

A steamsliip navigating in a fog at such rate of speed that wlien an- 
other vessel, which was practieally motlonloss, came into view, she was 
unable to stop in time to avoid collision, was in fault for excessive speed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, | 170. 

Collision rules as to speed of steamers in fog, see note to ïhe àS'iagara, 
28 C. O. A. 532.] 

2. Same— Vesski. Lting in Front op Entrance to Channet,. • 

A steamship, al'ter passing ont to sea from New York lîay through Ged- 
ney Channel, stopped to discharge her pilot sonie 800 to 1,("10 feet outside 
of tlie entrance to the channel, vvhlch is about 1,150 feet wide. She lay to 
the nortli of the center of the channel extendcd, so that both she and the 
pilot boat which lay near were in the usual pathway of ve«sels approach- 
ing to enter the starl)oard side of the channel ; her position being such that 
she presented an obstruction some 200 feet in width to an approachlng 
vessel. There \^as a dense fog, and another steamship approachlng to 
enter the channel at an excessive speed came into collision with her. Hcld, 
that while it would hâve been a more prudent course for her to keep to 
the south side of the channel extended, or to go entlrely outside it, yet, 
being In the open océan, her fallure to do so did not constitute a fault 
which contributed to the collision, and that she was not liable therefor, no 
other fault being shown. 

3. Same— Suit for Collision— Log Books as Evidence. 

ïhe !og books of a vessel are properly admissible in évidence in a colli- 
sion suit, when called for by the other party on cross-examinatlon of op- 
posing witnesses, and their testlmony is more intelligible by a référence 
to the books. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 264.] 
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In Admiralty. Suit for collision. 

Butler, Notman & Mynderse, for libellants. 
Wing, Putnam & Burlingham, for claimants. 

ADAMS, Listrict Judge. Tins action was brouglit by Charles G. 
Hill and another, owners of the steamslii)) Exetcr City and bailees of 
the cargo on board, against the steamship Kentucky, to recover the 
damages, alleged to amount to about $00,000, sufïered by reason of a 
collision which occurred between those vessels at 5.33 oxlock P. M. 
on the 27th day of May, 1905, just outside of the buoys of Gedney 
Channel. 

The Exeter City, 286 feet long, left her anchorage near 1-lth street, 
Hoboken, with a niiscellaneous cargo, including some cattle on deck, 
bound for Bristol, England, about 2 o'clock P. M. She was under 
the charge of a Sandy Hook pilot. A little after 4 o'clock P. M., when 
nearly abreast of Bell Buoy (Main Channel) the steamer ran into a 
fog bank, which became ver\' dense. At 4.50 o'clock P. M. she made 
the Gedney Channel buoys and when abreast of the eastern buoy, she 
heard the siren of a steam pilot boat, which subsequently turned out 
to be the New York, and sire stopped her engines. At 5.23 o'clock, 
she saw the pilot boat's cutter on her starboard bow and by reversing 
her engines brought herself to a standstill, except for the effect of an 
ebb tide. With the effect of the tide and the remnants of her speed, 
she reached a point probably between 800 and 1000 feet outside of the 
channel buoys before she l'ost ail momentum from the effect of her 
engines. So without motion through the water was she that it became 
necessary to give the engines a touch ahead, causing the steamer to 
move through the water about 15 or 20 feet, in order to pull the pilot's 
skifï alongside by means of a line so that he might be discharged. 
Her head had been turned somewhat to the northward, so that she 
was finally lying headed about E. N. E. and presented her side to 
vessels approaching the channel. Through ail this time she had an 
efficient lookout properly stationed and attending to his duties. 

The steam pilot boat New York, 150 feet long, was on du^:y the 
day of the collision. She was lying outside of the entr-^^re buoys, 
awaiting the approach of the Exeter City in order to ^ake off her pilot, 
who was to be discharged when, or soon after, the océan should l:e reach- 
ed. Her position when the Exeter City came out was somewhat to the 
northward and eastward of that steamer and she was also practically 
motionless, except for the ebb current, and headinp- ''^out N. N. E. The 
two vessels were not far enough aprrt for any other vessel to navigate 
between them and they effectually blocked the approach of an incom- 
ing vessel to the s^nrboard side of the channel, which altogether was 
about 575 feet in width, the whole channel heln'x a'^out 1150 fr^et wide. 

The Kentucky left Copenhagen on the î)th of May bound for New 
York. She carried litt'e more than half cargo and was therefore quite 
light, drawing but 10.2 feet forward and 15.3 feet aft, a mean draft 
of 12.8, against an average loaded draft of 21 feet. On the day be- 
fore she arrived in New York, she was fiirther lightened by casting 
overboard some 200 tons of ballast carried on deck. Altogether she 
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was so light that lier propeller was not fully immersed, and probably 
not as effective as vvhen fully covered. On the day of this collision, 
she was approaching New York, passing the Fire Island Lightship at 
1.15 o'clock P. M. The weather was misty and she was regularly 
sounding fog signais, which were continiied up to the time of the col- 
lision. About 4.45 P. M. a New York Sandy Hook pilot was taken 
on board and he took charge of the navigation, though the master, 
second officer and an able seaman, at the wheel, remained on tlie 
bridge. The master stood at the telegraph, which he was operating 
under the pilot's orders. There was a vigilant lookout duly stationed. 
After the pilot was taken aboard the regular course of W. N. W. y% 
W. was followed. The Whistling Buoy was passed on the port side, 
less than a length away, and shortly afterwards the water line of the 
side of the New York came into view, about two lengths of the Ken- 
tucky away, bearing a point on the starboard bow. The angines of 
the Kentucky were at this time stopped, in conséquence of some signal 
having been heard from the siren of the New York. An order was 
then given to starboard the wheel a little in order to clear the New 
York and just afterwards the Exeter City came into view heading E. 
N. E., at an angle of about 45° with the course of the Kentucky and 
showing her starboard side. The Kentucky was heading about for 
her foremast. An order was at once given to put the helm hard-a- 
starboard and to reverse the engines at full speed. She answered her 
helm somewhat but took a cant to starboard from the backing. Her 
starboard bow came into contact with the Exeter City's starboard 
quarter, penetrating some distance and doing the damage above stated. 
The principal fault alleged against the Kentucky is that she wr.s 
proceeding at an excessive rate of speed in view of the foggy condition 
of the weather. Up to the time of passing the Whistling Buoy, she 
was under half speed, which would give her a rate of about 7 îcnots, 
her full speed being 10 knots, then she slowed bringing her speed down 
to the rate of about 5 knots, and then proceeded at half speed again, 
doubtless for the purpose of preserving the pilot's dead reckoning in 
reaching Gedney Channel. Her engine's révolutions at full speed were 
from 70 to 75, half speed 47 or 48 and slow 36 to 38. She probably 
had not acquired her full half speed velocity just before approaching 
the steamer New York and Exeter City. It is admitted that she was 
then going at the rate of 3 or 4 knots but was probably going consider- 
ably in excess of 5 knots at the time. In any event, she was clearly 
violating the rule that steamers navigating in a fog are bound to re- 
duce their speed to sucli rate as will enable them to stop in time to 
avoid a coFision after an approaching vessel cornes in sight, provided 
such an approaching vessel is herself going at the moderate speed re- 
quired by law. The Chattahoochee, 173 U.'S. 540, 548, 19 Sup. Ct. 491, 
43 L. Ed. 801. As the Exeter City hère was practically not moving, 
the latter part of the rule need not be considered and this proves to be a 
case where the implicated vessel was going at such a rate that she 
could not bring herself to stop before striking a motionless vessel. 
The Kenmcky was clearly in fault and the only real question in the 
case is whether the Exeter City was also in fault. 
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Numerous charges were urged against her, and among them the 
îoUovving, which are the only ones requiring attention, viz. : (1) that 
she was not equipped with a proper and efficient steani whistle and 
no proper whistles were sOunded as the Kentucky was heard approach- 
ing but the Exeter City was relying upon the whistles of the pilot 
boat, (2) that she was lying inertly across the track of inward bound 
shipping even af ter warning by. the repeated whistles of the Kentucky, 
(3) that after the Kentucky was seen, the Exeter City did nothing 
effective to avoid collision and failed to take any précautions ob'.igatory 
upon her in thus lying athwart the fairway, either with her helm or 
screw. 

1. The Exeter City had an ordinary steam whistle for a vessel of 
her character. It was so testified by her officers and the whistle was 
subsequently taken out of her and examined in New York, where it 
was shown to be of the proper size and sounding capacity. It was 
then returned to the vessel. I conclude, therefore, that it was a prop- 
er and efficient whistle. On the question of its proper use on this 
occasion, it appears that she was sounding it at proper intervais as 
she proceeded through the channel and at 5.23 P. M. having made the 
pilot boat cutter on the starboard bow, the engines were put slow astern 
and the pilot discharged. A whistle was then heard on the starboard 
side, and a long blast given by her in reply. A few moments after- 
wards, another whistle was heard which was replied to by a similar 
blast from the Exeter City's whistle. At about the same time the 
New York sounded a danger signal from her siren. Almost immedi- 
ately after the second blast from the Exeter City, the Kentucky, from 
which the approaching signal had come, appeared on the starboard 
side, heading directly for the Exeter City. The latter's telegraph was 
then rung îuU speed ahead and 2 short blasts given by her steam 
whistle, but the Kentucky came on and the collision happened. It 
was testified by those on the Kentucky that no whistles were heard 
from the Exeter City. It is urged by the Kentucky that her failure 
to hear the whistles of the Exeter City was not due to any inattention 
but rather to the small size of the Exeter City's whistle, and the circum- 
stance that those on that vessel permitted the small sound of her 
whistle to be drowned out by the double siren blasts from the New- 
York close alongside. It has been shown that the Exeter City's 
whistle was not unusually small, and if her blasts were drowned out 
by the stronger ones of the New York, it was not a fault on the part 
of the former. It is not true that she was relying upon the New 
York's signais but was in fact giving her own. 

2. It is true that the Exeter City in being to the northward of a 
prolongation of the axis of the channel, between it and the northern- 
most side of the approach, was lying across the track of inward bound 
shipping, but whether she was in fault for doing so has been the most 
strongly contested point in the case. A great deal of testimony has 
been taken upon the question from the pilots of the harbor. Many 
say that it was imprudent for the Exeter City to be there; others say 
that when a vessel passes the outside buoys she is free to adopt any 
course she sees fit with respect to procceding. I think it would hâve 
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been more prudent for the vessel not to hâve partly blocked the ap- 
proach to the channel, which incoming vessels would naturally take 
under Art. 25, requiring them to use the starboard side. She neces- 
sarily savv that, in connection with the New York, she would be an 
obstacle to such vessels and it v/ould seem that if she were going to 
remain in the prolongation of the channel, it would hâve been better 
for her to hâve made a lee for the discharge of the pilot by turning 
to the starboard or better still to go entirely outside. There was plenty 
of water on both sides of an extension of the channel so that there was 
no necessity for being within it on either side and if, in view of the con- 
dition of the atmosphère, she had gone entirely outside, danger would 
bave been avoided. As a matter of common prudence, I should say that 
a course to the south side of, or entirely outside, should bave been adopt- 
ed, but did the neglect to observe either of thèse précautions contribute 
to the collision so as to render the Exeter City partly in fault? It 
seem s not. This collision happened upon the open océan. The ob- 
stacle which the Exeter City presented to the Kentucky was small, 
her, length of 286 feet and her diagonal position to the Kentucky made 
it about 200 feet as compared with 2300 feet, the length of the tow in 
The Admirai Schley, 131 Fed. 433, 65 C. C. A. 417, aîid Id. (C. C. A.) 
142 Fed. 64, relied upon by the Kentucky hère. Moreover, that case 
appears to bave turned largely upon the condemnation which the courts 
are apt to visit upon the navigating power of tows of great length 
when they get into collision through such fault. It does not seem 
to be applicable hère. 

• It is also contended that the Exeter City remained too long in the 
position she occupied across the channel. It was from 7 to 10 minutes, 
but several minutes were necessarily consumed in signing the pilot's 
card for which the captain had to go to bis cabin, and then the pilot 
had to enter and start with bis skiff. He was in it, not more than 
100 feet from the steamer, when the collision occurred. The time oc- 
cupied does not seem very great under the circumstances and the 
length of time does not seem to be a fault. 

3. After the Kentucky was seen, there was no time for the Exeter 
City to do anytbing to avoid the collision. She tried to move ahead, 
which was a proper effort on her part, but did not succeed in getting 
out of the Kentucky's way, owing to the latter's speed. 

This cobision seems to be entirely attributable to the Kentucky. 
Her fault of excessive speed in a fog is plain and sufficiently accounts 
for the disaster. In order to attribute fault to the Hxeter City, it 
would be necessary to resort to an involved state of affairs and con- 
séquent uncertainties, which should not be donc when a collision can 
be fully accountcd for by a manifest fault on the part of the other 
vessel. 

A question arose in the case concerning the receipt of the Kentucky's 
log books in évidence. They were used during the examination, de 
bene esse, of some of her witnesses, and raarked for identification. 
Ordinarily the entries in such books are not receivable in support of 
the party who makes them (Worrall v. Davis Coal & Coke Co. [D. C] 
113 Fed. 649, 557), but where they are called for and made use of 
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by the other party for the purpose of cross examining the opposing 
witnesses and the testimony so adduced is more intelligible by a référ- 
ence to the books, which is the case hère, they should be received. 
Thèse bocks will be regarded as in évidence. 

There will be a decree for the libellants, with an order of référence. 



In re KOPEL. 
(District Court, S. D. New Yorlc. October 10, 1000.) 

1. Habeas Corpus— Successive Appuications for Writ. 

The doctrine ot res .iudicata does not apply in matters of habeas corpus, 
and, tbere being no fédéral statute limiting tlie common-law right of an 
applicant to pétition suc-eessively Overy judge liaving autliority in tlie 
premises, a fédéral court may entertain a pétition, notwitbstauding tlie 
dental of the same pétition by a s-tate court also having jurisdiction, al- 
though it is within the discrétion of any court to prevent an abuse of the 
writ. 

[Ed.. Note." — For cases in point, see Cent. Dig. vol. 25, Habeas Corpus, 
§ 121.] 

2. ExTRADinON— POWEBS OF STATE. 

A State has no sovereign power to surrender fugitives found within its 
limits to another jurisdiction, and can grant extradition only under the 
fédéral Constitution and statutes. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 23, Extradition, § 28.] 

3. Same— Return of Fugitive to Porto Rico. 

Extradition from a state or territory of the United States to Porto 
Rico is not authorized bv the statute relating to extradition to foreign 
countries (Rev. St. § 5270, as amended in 1900, c. 703, 31 Stat 650 [U. S. 
Comp. St. 1901, p. .S.")91]), nor is Porto Rico a "territory" of the United 
States, within the meaning of Rev. St. § 5278 [U. S. Comp. St. 1901, p. 
3.597] ; but said! section is extended to Porto Rico by section 14 of the 
organic act of April 12, 1900 (31 Stat. e. 191, p. 80), which provides that 
"the statutory laws of the United States not locally inapplicable shall hâve 
the same force and efCect in Porto Rico as in tlie United States" ; and by 
virtue of such provision, and of that of section 17, giving the Governor 
of Porto Rico ail the powers of Govcriîors of the territories of the United 
States that are not locally inapplicable, such Governor has the power to 
issue a réquisition for the return of a fugitive criminal by a state as 
fully as the Governor of a territoi-y would bave. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 23, Extradition, § 29.] 

On Habeas Corpus. 

Alfred R. Page, for relator. 

Wm. Travers Jérôme, Dist. Atty., and Robert S. Johnstone, opposed. 

HOUGH, District Judge. The relator is in the custody of the police 
of this city by virtue of a warrant issued by the Governor of New 
York, directing that Kopel be seized and deHvered to an officer de- 
scribed in the warrant as being duly authorized to take and convey 
him to Porto Rico, there to be tried for an offense against the laws 
of that island. The vi^arrant of the Governor of this state was issued 
in response to a réquisition from the Governor of Porto Rico, and both 
exec-!tives hâve, in issuing and honoring the réquisition in question, 
acted in assumed compliance with section 5278, Rev. St. [U. S. Comp. 
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St. 1901, p. 3597]: By his pétition herein Kopel allèges that lie is helcl 
in violation of the Constitution and laws of the United States, in that 
Porto Rico, not being a "territory," within the meaning of section 
5378, the Governor of that island had no lawful right to issue his 
réquisition, and the Governor of New York, therefore, no right to 
issue the warrant under which the relator is detained. 

The learned District Attorney by the return to the writ first urges 
that a similar application, based upon the same facts, and tendering 
the same issue of law, bas been decided adversely to the relator by a 
justice of the Suprême Court of this state, from whose décision no 
appeal seems to bave been taken, if such appeal be permissible. While 
it is, I think, within the discrétion of any court to prevent an abuse 
even of a writ of right and freedom, the doctrine of res adjudicata 
cannot yet be said to apply in matters of habeas corpus. Undoubtedly, 
the state court bas jurisdiction in this matter as ample and complète 
as is possessed by the courts of the United States. Robb v. Connollv, 
111 U. S. 639, 4 Sup. Ct. 544, 28 L. Ed. 542 ; Roberts v. Reilly, 110 
U. S. 80, 6 Sup. Ct. 291, 29 L. Ed. 544. There being, however, no 
fédéral statute limiting the common-law right of an applicant for 
habeas corpjs to successively pétition every judge having authority 
in the premises (Ex parte Cuddy [C. C] 40 Fed. 65), without regard 
to the fate of his successive applications, and not being made aware 
of the grounds of the décision of the Suprême Court of New York 
by any opinion on file, I consider myself bound to dispose of the matter 
as an original application. 

It is, however, further contended that the surrender of Kopel by 
the state of New York may be lawfully made, even if it be not ex- 
plicitly warranted by fédéral statute, inasmuch as there exists in the 
sovereign state a reserve power to surrender fugitives found within 
its borders, not taken away by the provision of the fédéral Constitution 
(article 4, § 2, subd. 2), which merely obliges a state to do in some 
cases what it may do in any case. To me it appears obvions that this 
view of the power of extradition is opposed to public policy, and de- 
structive of national homogeneity, as tending to produce possible, if 
not probable, agreements, or practices équivalent thereto, between 
some States to the exclusion of others. Nor is the view contended 
for consistent with the judgment in People ex rel. Corkran v. Hvatt, 
172 N. Y. 182, 64 N. E. 825, 60 L. R. A. 774, 92 Am. St. Rep. 706. 
In that case Judge CuUen declared that: 

"No person can or should be extradlted from one state to aiiother utiloss tlie 
case t'alls within the constitiitional provision, niul that the posver which in- 
dependent nations hâve to surrender ci'iminals toi other nations as a matter 
of favor or comity is not possessed by tlie states." 

This décision of the Court of Appeals of New York was affirmed as 
Hyatt v. Corkran, 188 U. S. 091, 23 Sup. Ct. 450, 47 L. Ed. 057, and 
in terms that in my opinion make Judge Cullen's remarks the suprême 
law of the land, and overrule the décisions in Matter of Fetter, 23 N. 
J. Law, 315, 57 Am. Dec. 382, and State v. Hall, 115 N. C. 818, 20 
S. E. 729, 28 L. R. A. 289, 44 Am. St. Rep. 501. 

It remains, therefore, to consider whether the terms of section 5278 
are sufficiently broad to cover the extradition of a criminal from a 
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State of the Union to Porto Rico. It may be observed that, if this 
statute does not apply, none other does. Obviously, no treaty can 
be applicable ; for, whatever may be the political status of Porto Rico, 
it is not a foreign land, as by the ratification of the treaty of Paris 
it became "territory of the United States, although not an organized 
territory in the technical sensé of the word." De Lima v. Bidweil, 
182 U. S. 19(i, 21 Sup. et. 743, 45 L. Ed. 1041. Nor does the amend- 
ment of June 6, 1900 (chapter 793, 31 Stat. 656), to section 5270 
[U. S. Comp. St. 1901, p. 3591] apply, for the same reason, viz., that 
Porto Rico is not "foreign country or territory." Nor does section 
1014, Rev. St. [U. S. Comp. St. 1901, p. 716] apply to the case in hand, 
because the relator is not charged with any "crime or offense against 
the United States,"' but with an offense against the statutes of the 
island of Porto Rico; or, in the language of section 16 of the organic 
law for Porto Rico (Act April 12, 1900, c. 191, 31 Stat. 77), he is 
the subject of a criminal prosecution by "the people of Porto Rico." 
Nor is there any spécial statute regulating extradition between the 
States and territories of the Union and Porto Rico, such as exists in 
the case of the Philippine Islands, where by the act of February 9, 
1903 (chapter 529, 32 Stat. 806 [U. S. Comp. St. Supp. 1905, p. 164]), 
it is declared that the Philippine Islands "shall be deemed a territory," 
within the meaning of sections 5278 and 5279 of the Revised Statutes. 
It must, I think, be admitted that Porto Rico is not a "territory" of 
the United States, and that Congress bas with entire consistency, and 
for obvious political reasons, refused to describe it by that technical 
term. Territories "bave référence exclusively to that System of organ- 
ized governments long existing within the United States by which 
certain régions of the country bave been erected into civil govern- 
ments." Their powers (executive, législative, and judicial) are "con- 
ferred upon them by act of Congress, and their législative acts are sub- 
ject to the disapproval of the Congress of the United States; they are 
not in any sensé independent governments, * * * yg)- jj^gy exercise 
nearly ail the powers of governments under what are generally called 
organic acts, passed by Congress, conferring such powers on them." 
This class of governments bas been "long known by the name of ter- 
ritories." In re Lane, 135 U. S. 447, 10 Sup. Ct. 760. 34 U Ed. 219. 
More briefly, a "territory" has been deiîned as an "inchoate state." 
Ex parte Morgan (D. C.) 20 Fed. 305. Porto Rico has thus far been 
consistently kept in a condition of vassalage; it is neither a territory 
in esse nor a state in posse. Yet the varions statutes relating to this 
island bave conferred upon its inhabitants a government with ail the 
powers and ail the privilèges of a technical territorial government; 
from the privilèges of national citizenship only bave the inhabitants 
of the island been debarred. Inasmuch as the fédéral Constitution 
does not apply to territorial acquisitions of the United States, except 
as extended thereto by act of Congress, it is obviously within the 
power of the nation to organize "territory of the United States" into 
anv sort or kind of "territory" that Congress may désire. In Porto 
Rico the act of April 12, 1900 (chapter 191, 3l' Stat. 77), and its 
amendments, hâve provided the substance of a territorial government. 
The executive, législative, and judicial governmental departments are 
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established upon lines familiar to every student of American Consti- 
tutions. An élective commissioner, who substantially answers to a 
territorial delegate, represents the island at Wasliington. Section 39. 
It is entitled to a cadet at tlie Military Acadcmy (Act March 3, 1903, 
c. 995, 32 Stat. 1011 [U. S. Comp. St. Supp. 1905, p. 202]), a midship- 
man at the Naval Academy (Act March 3, 1903, c. 1010, 32 Stat. 1198 
[U. S. Comp. St. Supp. 1905, p. 220]), and the citizens of Porto Rico 
are sufficiently near of kin to the citizens of the United States to enlist 
in the national service (Act March 2, 1903, c. 975, 32 Stat. 934 [U. S. 
Comp. St. Supp. 1905, p. 174]). 

Considering, therefore, what appears to me the obvious congressional 
intent of erecting in Porto Rico a government territorial in substance, 
but for political reasons called by a différent name, the real inquiry to 
be made in this litigation is not the political status of the island, but 
the powers conferred upon the executive thereof with re-^iect to the 
statutes of the United States now under considération. 

Section 14 of the organic act of April 12, 1900 (chapter 191, 31 Stat. 
80), provides: 

"That the statutory laws of the United States not locnll.v inapplicable shall 
hâve the same force and efCect in Porto Rico as lu the Uulted States." 

Section 17 (31 Stat. 81) thereof requires: 

"That the Governor of Porto Hico [who has Issued the réquisition herein] 
shall at ail tlmes faithfnlly exécute the laws, and lie shall In that hehalf hâve 
ail the powers of Governors of the terrltories of the United States that are 
not locally inapplicable." 

It bas not been asserted that section 5278, Rev. St., is locally in- 
applicable to Porto Rico. To allège that the only existing law under 
which a Porto Rican fug'tive from justice can be returned thereto 
from the United States is "locally inapplicable" would be making a jest 
of justice. If the Governor of Porto Rico has under its organic act 
the poWer of a territorial Governor under the laws of the United 
States not locally inapplicable to Porto Rico, then he must hâve the 
power to issue a réquisition for the return of a fugitive criminal as 
fully as a territorial Governor would bave that power. The only power 
so to do is found in section 5278, and, that statute not being locally 
inapplicable to the island, it is my opinion that the réquisition in ques- 
tion was lawfully iss-jcd, and if it was so lawfully issued, it follows 
that it was lawfully obeyed. To me the passage of the act of Febru- 
ary 9, 1903, supra, regarding the Philippine Islands, is strong con-^ 
firmation of this \iew. An examination of the statutes establishing 
government in tl.c Philippines reveals no such formation of a govern- 
ment territorial in substance as I find in the législation regarding 
Porto Rico. It was considered necessary to déclare that for the sole 
purpose of extradition the Philippine Islands should be "deemed a ter- 
ritory." It was not necessary to make a similar déclaration in respect 
of Porto Rico, for the Governor of that island had already been given 
substantially the powers "of Governors of the territories of the United 
States," and such powers include the right which has been questioned 
in this proceeding. 

The writ is discharged, and the prisoner remanded. 
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THE STAjIFORD. 
(District Court, S. D. New îork. October 3, 190G.) 

OOLLISIOÎÎ— SOHOOKEB AND TUG AND TOW MEETING— OUANGE OF COTJESE BY 
SCIIOONER. 

Tlie testimony of disinterested witnesses hcld to sustain the contention 
of a tug tliat a collision bctween l:er tow anO a meeting schooner in Long 
Island Sound was brouglit about solely by a change of course on the part 
of the schooner, after she lind j^assed tlie tug at a safe distance, and 
not to the failure of the tug to allow sufticient margin l'or passiug. 

In Admiralty. Suit for collision. 

Wing, Putnam & Burlingham, for libellants. 
James J. Macklin, for the Stamford. 

ADAMS, District Judge. On the 14th of April, 190G, between 11 
and 12 o'clock A. M., a collision occurred near Execution Light, 
Long Island Sound, between a loaded stone scow, without a rudder, 
in tow of the steamtug Stamford, bound for Mamaroneck, New York, 
from New York City, and the three masted schooner Lizzie Lane bound 
light from Onset, Massachusetts, to New York. It was a clear day, the 
tide being half fîood, and the wind was light from about south by 
east. The tug and scow were proceeding against the tide at about 
the rate of three miles an hour by the land, the scow following 
straight behind the tug. The schooner was close hauled on the port 
tack under a full sail, except the outer jib, and making about the 
same speed. The vessels were seen by each other in ample time to 
hâve avoided collision but they did not do so, the starboard corner 
of the bow of the scow being brought into contact with the starboard 
bow of the schooner, in conséquence of which the schooner sufïered 
to an alleged extent of $1,500. 

The burden of avoiding the schooner being on the tug, she seeks 
exonération from the conséquences of the collision by alleging and 
endeavoring to establish that after the tug and schooner passed each 
other, starboard to starboard, the schooner closed in on the tug 
and tow and brought about the disaster. The schooner, on the other 
hand, allèges that she kept lier course as well as a light and some- 
what unsteady wind would permit and the tug was in fault because 
she did not keep the tow out of the schooner's way, and for endeavor- 
ing to pass on the wrong side and in failing to allow for the schooner's 
necessary leeway. 

The tug's claim, more in détail, is that she was well over to the 
north side of the channel and whcn she first saw the schooner the 
latter was 4 points on lier own starboard bow ; that on the courses 
of the vessels, about parallel, they should bave passed starboard to 
starboard with plenty of room if each vessel held hcr course and 
there was at least 200 feet of clearance when the tug and schooner 
were abreast, but after they passed, the schooner changed her course 
several points towards the scow. 

The schooner's claim, more at length, is that her master at the 
helm saw the Stamford from the port side when she was about a 
half a mile away and almost dead ahead. He expected the tug to 
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change lier course and pass the schooner to the windward but the 
tug failed to do so and passed very close, not more than 60 feet away, 
on the starboard side, apparently on a parallel course but he became 
alarmed when he could not see the scow, which was behind on a 
long hawser, about 70 fathoms in length, and pinched the schooner 
up into the wind so that her top" sails were shaking or lifting and 
when the tug was abreast of his vessel's quarter he put the wheel 
hard down and fastened it so. It is shown that the master then ran 
forward and ordered the fore sheet let go and slacked up the jib 
sheets. Two of the men who had been below ran to the fore boom 
tackle and hauled out the fore boom but this was just in the col- 
lision. 

The master of the tug noticed that the schooner was sailing close 
hauled on the port tack and that she was lightly loaded but admits 
that he made no provision for any leeway the schooner would make. 
He says he kept his course to pass to the leeward of the sch'ooner, 
hence it is argued that in having failed to provide for the inévitable 
leeway, his tug was in fault. 

The foregoing and the burden which was upon the tug to keep out 
of the schooner's way would almost necessarily détermine the con- 
troversy in the schooner's favor were it not that the tug bas pro- 
duced some disinterested witnesses who testify that there was ample 
margin for safe passing in the way the tug attempted to go had not 
the schooner changed her course. Thèse witnesses were from the 
tug N. B. Starbuck, bound from Bridgeport, Connecticut, to New 
York, with a light barge in tow on a long hawser. The master who 
was at the wheel said he was overtaking and passing the schooner 
and abreast of her at the time of the collision. He judged that when 
the Stamford passed the schooner she was from 150 to 200 feet ofï. 
He testified positively that the schooner fell off towards the scow, 
possibly 3 points, by a change of course not by leeway, and if she 
had not changed there would hâve been no collision and the clearance 
would hâve been at least 100 feet. He was subjected to a severe 
cross examination but his account of the matter was not seriously 
affected. His testimony was corroborated by a licensed pilot on the 
same vessel. Taking the testim.ony of thèse witnesses into considéra- 
tion, I feel constrained to hold that the tug left ample margin for 
safe passing and that the collision was produced by a change of course 
on the schooner's part. 

Libel dismissed. 



In re ELIOWICII. 

(District Court, S. D. New Yorlc. Soptember 28, lOOG.) 

No. 8,081. 

Bankeuptcy — Pbooeeding by Trustée to Kequtrk Stti!p,fnt)ek oe Piioperty. 
W'here, after a trustée in bankruptey liad obtained a summary order 
requirlng the baiiki'upt and liis wiïe to tnrn over certain gooas ni their 
possession as projierty of tlie estate, and to accoiuit for the rallie of otlier 
goods not found, tlie seller of the soods to the hankrujjt was iiermitted to 
resciud tlie sale for t'raiid and tluis became reiuvested \\ith title, the 
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proceeding by the trustée cannot be continued for bis benefît; Iiis only 
right cognizaWe in bankruptcy being to liquidate bis clalm against tbe 
estate for the goods not recovered under direction of tbe court 

In Bankruptcy. On certificate from référée. 

Louis H. Levin, for bankrupt. 

King & Booth, for Columbian, etc., Co. 

HOUGH, District Judge. The trustée herein having proceeded 
against the bankrupt and his wife for the summary recovery of certain 
property of the estate, to wit, some enameled ware, procured an order 
from the référée directing that certain of the goods discovered in their 
possession or tlie possession of one of them, should be forthwith de- 
livered to him, and that, as to the goods not found in specie, Eliowich 
and wife should account, with the évident object of getting against 
them a summary order for the payment of a sum of money, fail- 
ure to obey which order would be punishable as a contempt. At 
this stage of the proceeding the Cohimbian Company, which 
had sold to the bankrupt the goods in question a few days before 
failure, appeared before the référée, set forth that tiie goods had 
been obtained by fraud, that the sale had been rescinded by them, 
and title accordingly revested in the vendor, wherefore an order 
was asked directing that the trustée turn over to the rescinding vendor 
(the Columbian Company) the fruits of his attack on Mr. and Mrs. 
Eliowich, and that the accounting ordered in favor of the trustée be 
had with the Columbian Company and before the référée. Such order 
was made, the trustée executed an assignment (so called) to the 
Columbian Company, and the latter concern has proceeded to hold an 
accounting and enter an order directing the Eliowichs to pay certain 
moneys to the Columbian Company, the sole method of enforcing 
which order is by contempt proceedings. The correctness of that 
order is now hère for review. 

For this proceeding no précèdent has been cited, and the above state- 
ment of facts seems to me to show a startling novelty of procédure. 
When the Columbian Company rescinded its contract with Eliowich, 
the title to the goods sold and the proceeds thereof reverted to it. 
Both goods and proceeds ceased to be property of the bankrupt, and the 
latter's possession became wrongful, not against the trustée, but against 
the Columbian Company. The trustée had no cause of action to as- 
sign to the Columbian Company, and the only right of that company 
cognizable in bankruptcy was an unliquidated claim in tort in re- 
spect of goods so wrongfully taken by the bankrupt as could not be 
specifically recovered. Such claim must be liquidated as the court 
may direct, as against the estate in bankruptcy. This vendor is prac- 
tically using the bankruptcy court to sue the people who are alleged 
to hâve wrongfully taken certain merchandise. It is not pretended that 
this can be done by an original proceeding, and the case is no better be- 
cause tbe trustée began it. He began to get "property of the bank- 
rupt"; his proceeding is being carried on to get "property of the Colum- 
bian Company." The "assignment" does not bridge the chasm, for 
there was nothing to assign. 
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It îs suggested that hère is a "substitution of parties" within the 
act. In the sensé in which that expression is used in the statute, it 
tmplies some succession in interest. There is none hère. The act o£ 
the Columbian Company has destroyed what the trustée was after, 
by changing the nature of the property from that of the bankrupt to 
that of the defrauded vendor. It seems to me that this procédure, if 
permitted, is singularly dangerous. If the Columbian Company can 
do what is hère attempted, no reason appears why, under similar cir- 
cumstances (and they are common enough), the same course cannot 
be taken as an original proceeding, and thus debts collected through 
imprisonment, after bankruptcy, in a manner impossible by the ordinary 
processes of law. 

The matter is remitted to the référée, with instructions to vacate the 
order directing David and Paulina Eliowich to account to the Co- 
lumbian Company, and further instructions to proceed no further with 
the claim of the said company against the parties named, otherwise 
than to permit before him liquidation of the claim against the estate. 



'A. STEINHARDT & CO. v. UNITED STATES. 

(Circuit Court, S, D. New York. December ]5, 1903.) 

No. 3,170. 

CUSTOMS BUTIES— ClASSIFICATION— ORKAMENTED PURSES— JeWEI^RY. 

Châtelaine purses of métal, gilded or plated in imitation of gold and 
silver, and set with imitation precious stones, wtiich range in value from 
34 marka per gross to 30 marks per dozen, are not within the provision 
In paragraph 434, Sehedule N, § 1, Tarlffi Act Jnly 24, 1807, c. 11, 30 Stat. 
192 [tJ. S. Comp. St 1001, p. 1676], for "articles commonly known aa 
jewelry." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

This case relates to merchandise imported at the port of New York, which the 
collector of eustoms assessed with duti' uuder the provision in paragraph 434, 
Sehedule N, § 1, Tarilï Act Jnly 24, 1897, c. 11, ,30 Stat. 192 [U. S. Comp. St. 
1901, p. 1G7G], for "articles commonly known as jeweiry," and which the import- 
ers contended was dutiable under the provision in paragraph 193, Sehedule C, 
1 1, 30 Stat. 107 [U. S. Comp. St. 1901, p. 1(545], for articles composed In part 
of métal. The goods in controversy, which were Invoiced at vaines ranglng 
from 34 marks per gross to 30 marks per dozen, were described in the opinion 
of the Board of General Appraisers as consisting "of châtelaine brooches 
composed of gilded or plated métal in imitation of gold and silver, set with 
imitation precious stones, and depending from which is a cliain purse with 
a round top, sinnlar in material and design to thj;ï châtelaine brooches, and 
are entirely worn by women, susi)ended from their girdles." The board found 
that thèse articles were commonly known as jewelry, and affirmed the assess- 
ment of duty. 

Albert Comstock, for Importers. 
Charles D. Baker, Asst. U. S. Atty. 

PLATT, District Judge. The décision of the Board of General Ap- 
praisers is reversed. 
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GRAINGER et aL T. DOUGLAS PARK JOCKEY CLUB. 

(Circuit Court of Appeals, Sixth Circuit October 27, 1906.) 

No. 1,571. 

1. Statutes — Détermination o» Validitt. 

The constitutionality of a statute must he aeterralned by Its provision», 
and not by the manner in whicli It is In faet administered. 

2. Constitutional Law— Validitt of Statutk— Depeiving Pebson of Lib- 

lETT OB PUOPEBTT. 

A statute or ordinance deprlvlng one of hls liberty or property Is not In 
violation of the fourteenth constitutional ameiidment, merely because of 
Buch deprivation ; but, to bring it wlthln the amendœent. It must bave no 
real or substantial relation to the public welfare, or the deprivation must 
be brought about without due process of law or amount to a deulal of the 
equal protection of the laws. 

3. Same— Eqtjal Pbotection of Laws — Classification in Statute. 

A statute or ordinanee deprlvlng one of liberty or property does not 
amount to a déniai of the equal protet-tion of the laws, because it does not 
appiy to ail persons; the Législature having the right to make classifica- 
tions providing they are reasonable and not arUltrary, and the test being 
tbat to be valid they must rest upon some roason of public poilcy and hâve 
some real and substantial relation to the ob.jeot sougbt to be accomplished. 

[Ed. Note. — For cases In point, eee Cent Dig. vol. 10, Constitutional 
Law, § 678.] 

1. Same. 

A statute regulating the rIght to carry on a particnlar business Is not 
uuconstitutional, as a deuial of the e<iual |)roteetion of the laws, because 
of a classification based on etjuipment. personal fitness, past history, or 
other reasonable considérations, and the détermination of such niatters 
and the power of sélection may be comiuitted to administrative officers. 
6. Same— PowEB of Courts. 

A court bas no right to Invalidate or overthrow législation deprlvlng a 
person of his liberty or property or making a discrimination as to the per- 
sons to whom it Is applicable, uniess it is palpably cle.'ir thnt it has no 
real and substantial relation to the public welfare; the right to détermine 
wliat such welfare demands being i)rimîirily in the Législature or local 
assembly or offlcer acting under Its authority, and every presumption being 
In favor of Its rightfui exercise. 

[Ed. Note. — For case In point, see Cent Dig. vol. 10, Constitutional Law, 
146.] 

6. Same. 

If législation deprlvlng one of hls liberty or property. or mnldng a dis- 
crimination as to the persons to whom It is applicable, does in fact biive a 
real and substantial relation to the puiilic welfare both so fur as said 
deprivation and discrimination are concerned, the motive which prouipted 
Its enactment cannot be inqulred into by the courts. 

7. Same— VAuniTT of Statute- Kentuckt Act Requlating Raoinq. 

Act Ky. March 23,1906, creating a state racing commission, and regulat- 
ing the racing of runnlng horses, which, while excepting from its [)rovl- 
slous trotting meetings or races and races condueted by falr associations, 
probiblts the conducting of any running race in the state except by a cor- 
poration or association licensed by the commission, which is emiiowered 
to grant and revoke such licenses, to adopt régulations for racing which 
must be observed by its licensees, and to fix the time in each ycar during 
which any association may conduct racing, which must be between the 
Ist of Aprll and the Ist of December, its action in certain matters being 
îubiect to revievv by the courts, while it may operate to deprive persons 
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or corporations of thelr llberty or property, and to create aiscrlniîuatlona, 
cannot bè lield to hâve no real and substantial relation to the public wel- 
fare, nor to be in violation of the fourteenth amendment of the Constitu- 
tion, as denying to any person the equal protection of the iaws. 
8. Courts— JuBisDicTiON op Cibcuit Couet or Ai'peals— Obdeb GsANTiNa 
Pkeliminaby Injunction. 

ïhat a Circuit Court bas Jurisdiction of a suit only by reason of the fact 
that It involves a question arising under the Constitution or Iaws of the 
United States, so that an appeai froin the final decree therein will lie 
only to the Suprême Court, does not deprive the Circuit Court of Appeals 
of jurisdiction to revlew au order granting a preliujlnary Injunction 
therein, under Act April 14, 190C, c. 1G27, 34 Stat. 116, amendlng section 
7 of Act March 3, 1S91, 26 Stat. 828 [U. S. Comp. St. 1001, p. 550], creating 
Baid court 

Appeai from the Circuit Court of the United States for tlie Western 
District of Kentucky. 

D. W. Saunders and Lewis McQuown, for appellants. 
H. W. Bond and Helm Bruce, for appellee. 

Before LURTON and SEVERENS, Circuit Judges. and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. This is an appeai from an interlocuto- 
ry order granting a preliminary injunction. It was made May 24, 
1906, in a suit brought May 15, 1906, by the appellee, a Kentucky 
corporation created and organized December 12, 1905, against the ap- 
pellants, Charles F. Grainger, Louis des Cognets, J. P. Chinn, Milton 
Young, and E. F. Clay, ail citizens of Kentucky. Ail of the appel- 
lants except Charles F. Grainger réside in the Eastem district of 
Kentucky, but the appellee has its place of business, and hence résides, 
in the Western district. Diversity of citizenship not existing, the lower 
court did not hâve jurisdiction of the suit on that ground. The sole 
ground of jurisdiction was that the basis of the relief sought was state 
action claimed to hâve been in violation of the tenth section of the 
first article of the fédéral Constitution and the fourteenth amend- 
ment thereto. This being so, this court will not hâve jurisdiction of 
an appeai from the final decree therein. That must go to the Suprême 
Court. It has jurisdiction of this appeai from said interlocutory order 
by virtue of the Act of Congress of April 14, 1906 (chapter 1627, 34 
Stat. 116), amending the seventh section of the act establishing the 
Circuit Courts of Appeals (Act March 3, 1891, c. 517, 26 Stat. 828 
[U. S. Comp. St. 1901, p. 550]), so as to give them jurisdiction of 
an appeai from an interlocutory order or decree granting or continuing 
an injunction or appointing a receiver "in any cause" instead of in 
"a cause in which an appeai from a final decree may be taken under 
the provisions" of said act to the Circuit Court of Appeals as before. 

The Douglas Park Jockey Club was empowered by its charter to 
acquire, equip, and operate in Jefferson county, Ky., within which the 
city of Louisville is located, a race track for running horses, and prior 
to the bringing of this suit it had acquired 125 acres of land adjoin- 
ing said city and equipped it for said purpose at an expense of $225,- 
000. The most, if not ail, of this expense was incurred prior to the 
doing of any of the acts complained of in said suit. 
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The five îndividual appcllants are the constituent members of the 
State racing commission appointed April 2, 1906, by the Governor of 
Kentucky, under an act of the Législature thereof, approved by him 
March 23, 1906, and which then became a law by virtue of an emergen- 
cy clause. Said act is as follows : 

"Aa act to regulate the racing of running horses In the commonwealth of 

Kentucky aiid to establish a state racing commission and prescribing Its 

povvers and duties. 

"Be It enacted by the General Assembly of the eomnionwealth of Kentuclry; 

"Section 1. Any corporation formed for the purpose of racing and breeding 
or improving the bieed of horses and coiiducting races and contests of speed. 
sliall hâve the power and right, sub.ieet to the provisions of thls act, to hold 
one or more running race meetings in eaeh year, and to hold, malntain, and 
conduct running races at sueh meetings. At sueh meetings tlie corporation or 
the owners of the horses engaged in sueh races, or others who are not par- 
ticipants in the racing, may contribute purses, prizes, premirans or staljes to 
t>e contested for; but no person or persons other tban tlie owner or owaers 
of a horse or horses contesting in a race shall bave any pecuuiary interest 
in the purse, prize, premium or staice contested for In sueh a race, or be en- 
titled to, or receive any portion thereof after sueh race shall hâve been fln- 
Isbed; and the wbole of sueh purse, prize, premiunis or staUe shall be al- 
lotted in aceordanee with the terras and conditions of sueh race. Sueh meet- 
ing shall not be beld except during the period extending from the Ist day of 
April, to the Ist day of December. Inclusive in each year. No running races 
are authorlzed or shall be permitted except during the period aforesaid, nor 
except between sunrise and sunset. 

"Sec. 2. A State racing commission Is hereby established, to conslst of flve 
persons to be appointed by the Governor, three of wbom shall be breeders and 
raisers of thoroughbred stock, and no two of whom shall be members of the 
same racing association. The members of said commission shall hold their 
offices for a term of four years, and the first commission shall be appointed 
withln twenty days after this act shall go Into effect Sueh commission shall 
appoint a secretary, who sball serve during its pleasure, vvhose duty It shall 
be to keep a full and faithful record of its proceedings, and préserve at it» 
gênerai office ail books, maps, documents and papers intrusted to its care, and 
perform sueh other duties as the commission may prescribe. He shall be pald 
a salary, to be fixed by the commission at a rate not exeee<ling $1.200 per 
annum wbich shall be paid by the several racing corporations or associations, 
the amounts to be paid by each to be apportioned by tbe coramiasion, which 
shall on or before the Ist day of December in each year assess upon each of 
eaid corporations or associations its just proportion of sueh salary. The com- 
mission shall biennially make a full report to the General Assembly of Its 
proceedings for the two year period ending with the ist day of December pre- 
ceding the meeting of the General Assembly, and sball embody thereln sucb 
suggestions and recommendations as it sliall deem désirable. 

"Sec. 3. Said commission shall hâve the pôwer to prescribe tbe rules, régu- 
lations and conditions under which running races shall be conducted in this 
state, and no sueh races shall be conducted, except by a corporation or asso- 
ciation duJy licensed by said commission, as herein provided. Any corfio- 
ratlon or association deslring to conduct sueh racing may annually apply to 
the state racing commission for a license to do so. If in the judgment of the 
commission a proper case for the issuance of sueh license is shown, It may 
grant the same for a term of one year; and every sueh license shall contain 
a condition that ail races or race meetings conducted thereunder shall be 
Bubject to the rules, régulations, and conditions from tirae to time preseribed 
by the commission, and shall be revocable by the «jmmission for any viola- 
tion thereof, or whenever the continuanee of sueh license shall be deemed by 
the commission not conducive to the interests of legitimate racing. 

"But if said license is refused or rovoljed, said commission shall publlely 
Btate its reasons for so doing, and said reasons shall be written In full tn 
tJie minute book of said commission, which shall at ail tlmes be subject t» 
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inspection npon application of any one desiring to do so ; sald flnding of 
Bald commission sliall be subjeet to the review of a court of compétent juris- 
diction ; provldert, tliat a refusai of the eonmiission to grant to any racing as- 
sociation a lieense or to assign any racing association at least forty days in 
eacti year if desired for racing at sucli association, and tiie décision of sucli 
commission revoliing any lieense of any association shall be subjeet to review 
of the courts of the state. 

"Sec. 4. Every running race meeting at whicli racing shall be permitted for 
any stake, piu-se or reward, except as allowed by tliis act, is hereby declared 
to be a public nuisance, and every person acting or aiding therein shall be 
deemed guilty of a misdemeanor and punished by a iiue of not less than $500 
nor more tnan $1,000 for each day of such meeting or racing ; and in addition 
thereto, in a suit brought for the purjjose by the state racing commission in 
the circuit court of the county where it may be proposed to conduct such un- 
authorized racing, an injunction may be obtained against the same. 

"Sec. 5. This act shall not apply to trotting meetings or races, nor shall it 
apply to racing conducted by any state, county or otlier fair association, hold- 
ing not more than one meeting aunually, and for a period not exceeding six 
days for such meeting. 

"Sec. 6. Inasmuch as there is no gênerai law regulating racing in this com- 
monweaith, and it is désirable that one should be in opération as soon as 
possible, an emergeney is hereby declared to exist and this act shall be in full 
force and efiCect from and after its passage." 

Its provisions can be stated and grouped in a way to impress them 
on one's mind, and we think, though at the risk of tediousness, that 
this should be donc. 

This act has no application to trotting races. It applies only to 
running races. It has no .application to such races when conducted 
by any state, county, or other fair association holding not more than 
one meeting annually and for a period not exceeding six days for such 
meeting. It prohibits running races not so conducted, except when 
conducted by a corporation or association formed for that purpose, 
and by such corporation or association unless licensed by the commis- 
sion so to do. It further prohibits a corporation so formed and li- 
censed from running such races except between April Ist and Decem- 
ber Ist, inclusive, in each year, and between sunrise and sunset. It 
provides that no one save the owners of the horses participating in 
the races shall hâve any pecuniary interest in the stakes contested for 
or be entitled to or receive any portion thereof, and that the commis--, 
sion shall hâve power to prescribe the rules, régulations, and condi- 
tions under which races shall be conducted. 

As to the granting of licenses, it provides that they shall be granted 
annually; that they shall be for the term of one year; that they shall 
be granted if in the judgment of the commission a proper case for 
issuance of the lieense is shown; that they shall contain a condition 
that ail races shall be subjeet to the rules, régulations, and conditions 
from time to time prescribed by the commission ; that they shall be 
revocable by the commission for any violation thereof or whenever 
the continuance therof shall be decided not conducive to the interest 
of legitimate racing; that, if the commission refuses or revokes a 
lieense, it shall publicly state the reasons for so doing in full in its 
minute book, which shall at ail times be subjeet to inspection upon 
application of any one; and that said fînding shall be subjeet to the 
review of a "court of compétent jurisdiction." It would seem that 
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the comtnission has power, not only to grant licenses, but that it has 
power also to assign and fix the dates at which the races shall be run 
under the. hcense, which two powers need not be exercised simultane- 
ously, but may be exercised successively, in which case, however, the 
power to assign and fix dates shall be exercised subséquent to the ex- 
ercise of the power to grant the license. There is no express provision 
to this effect. If it has such power it is to be implied from the proviso 
of section 3, the second of the two court review clauses which the act 
for some reason contains, whereby it is provided that, not only the re- 
fusai of the commission to grant a license or its revoking a license 
shall be subject to the review of the courts of the state, but also that 
a refusai to assign any racing association at least 40 days in each year 
if desired for racing by such association shall be subject to like review. 
If the act is construed as conferring such power in addition to the 
power of granting licenses, then, of course, the act prohibits the run- 
ning of races by an association having a license at any other time than 
the dates assigned by the commission. 

It is provided that at least three of the commissioners shall be 
breeders and raisers of thoroughbred stock, and that no two of them 
shall be members of the same association; that they shall hold their 
offices for the term of four years ; that they shall bave a secretary to 
be paid a salary of not exceeding $1,200 per annum by the several 
racing corporations or associations as apportioned amongst them by the 
commission; that the commission shall biennially make report to the 
Législature of its proceedings, embodying therein such suggestions 
and recommendations as it shall deem désirable. It is further pro- 
vided that every running race meeting except as allowed by the act 
shall be a public nuisance, and every person acting or aiding therein 
shall be subject to a certain penalty, and that the commission may 
obtain an injunction against such unauthorized racing in a suit brought 
for that purpose in the circuit court of the county where it is propo'sed 
to conduct it. 

The emergency stated for the act's going into efFect at once is this : 
"Thero is no Sfiicrnl law resulatitig raciiii; in tliis comnionwealtii, and it is 
désirable tliat one sliould be in oiJeration as soon as possible." 

The appellant Charles F. Grainger is président of the New Louis- 
ville Jockey Club, a racing corporation owning a race track for run- 
ning horses adjoining Louisville, which it has operated for over 30 
years continuously, and a member of the American Turf Association, 
a national organization of associations engaged in operating race tracks 
for running horses. None of the other appellants seems to be a mem- 
ber of a racing association. The commission organized April 18, 1906, 
by the élection of Col. J. P. Chinn, who had introduced the act into 
the Législature and thus given it its name, to wit, the Chinn Act, as 
président, and A. B. Rouse, as secretary. On the same date a license 
was granted to the Kentucky Racing Association of Lexingon, and 
from April 23, to May 1, 1906, inclusive, was assigned to it as dates 
for racing. On April 23, 1906, at a subséquent meeting of the commis- 
sion, certain rules for the government of the commission were adopted ; 
said New Louisville Jockey Club applied orally for a license and the 



518 148 FEDKRAL REPORTER. 

assignment to it of May 2, to May 33, 1906, inclusive, as racing dates, 
submitting therewith a list of the racing officiais at said meeting, which 
application was granted ; the Latonia Jockey Club, owner and operator 
of a race track for running horses at Covington, Ky., opposite Cincinna- 
ti, Ohio, and a member also of said American Turf Association, applied 
orally for a license and the assignment to it of May 30, to July 4, 
1906, inclusive, submitting therewith a list of the names of the racing 
officiais at said meeting, which application was granted ; and the appel- 
lee, Douglas Park Jockey Club, which was a member of the Western 
Jockey Club, a national association in rivalr}^ with said American Turf 
Association, applied by written communication for the assignment of 
May 12, to June 15, 1906, inclusive, to it as racing dates, which ap- 
plication was thereupon refused on the ground, as stated in the minutes 
of the commission, "that the dates asked for by said Douglas Park 
Jockey Club had previously been assigned." 

Either at this meeting or at the previous meeting there was adopted 
a resolution to the efïect that ail associations making application for 
license shall give the names of the officers thereof, and, when making 
application for racing dates, shall submit the names of the racing 
officiais of the meeting, and also a form of license. The form so 
adopted provides that the license is to hold race meetings at such times 
as the commission shall assign and fix, and upon condition that the 
licensee shall permit ail owners and trainers not rnled ofif or suspended 
for fraud by a recognized meeting to race over its course subject to 
the gênerai rules of racing; that no racing officiai shall act at its meet- 
ing except by approval of the racing commission; that ail races shall 
be subject to the rules and régulations and conditions from time to 
time prescribed by the commission, and shall be revocable by the com- 
mission for any violation thereof or whenever the continuance of the 
license shall be deemed by the commission not conducive to the best 
interests of legitimate racing. 

It is to be noted that the application of the appellee, the Douglas 
Park Jockey Club, was not for the granting of a license, but for an 
assignment of certain dates, and it seems never to hâve made an ap- 
plication for a license; and, further, that with its application it did not 
give or submit the names of its officers or of the racing officiais at 
its proposed meeting. However, the Lexington Racing Association 
seems not to hâve given or submitted the names of either, and the New 
Louisville Jockey Club and the Latonia Jockey Club seem not to hâve 
given the names of the officers of the corporations in connection with 
their respective applications, and it is uncertain whether the resolution 
calling for the giving and submission of said names was adopted prior 
to any of said applications. 

After the refusai of the appellants acting as said commission to 
grant said appellee's said application, the suit in the lower court was 
brought. The relief sought was an injunction against appellants 
restraining them from asserting that the appellee did not bave the 
right, and would not be permitted, to havc running races for stakes 
on its race track from June 2, 1906, to July 7, ]906, inclusive, a différ- 
ent period of time from that covercd by its said application, from en- 
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forcing said act against it and instituting actions civil or criminal un- 
der said law, and from in any manner interfering with the opération, 
conduct, or management of its race track. The ground upon which 
said relief was sought was that said act was unconstitutional. It was 
claimed to be in violation of both the state and fédéral Constitutions. 
No further référence need be made, however, to the claim as to the 
State Constitution. It was claimed to be in violation of the tenth sec- 
tion of article 1 of the fédéral Constitution and of the fourtcenth' 
amendment thereto. The basis of the claim as to said tenth section 
was an allégation that prior to the passage of the law appellee had 
entered into contracts with a large number of persons skilled in the 
management and conduct of race meetings to conduct, operate, and 
manage said race meeting, the obligation whereof was impaired there- 
by. The ground upon which said act was claimed to be in violation 
of the fourteenth amendment was that it deprived it of its liberty and 
property without due process of law and denied it the equal protection 
of the laws, in that it made its right to operate its race track at ail and 
the time when it should operate it to dépend on the arbitrary détermina- 
tion of the commission, and had no application at ail to corporations 
or associations organized to operate race tracks for trotting horses 
and fair associations. 

The case was heard in the lower court upon bill, answer, and af- 
fidavits. It assumed, without deciding, that the act in question was 
constitutional, but held that the action of the commission was in vio- 
lation of the fourteenth amendment. The order of injunction contained 
two provisions. In one the appellants were enjoined from instituting 
or instigating any proceedings against appellee under said act with 
référence to any running race meetings held by it between the date of 
order and December 1, 1906, and from in any manner interfering or 
causing others to interfère with its opération, conduct, and manage- 
ment of its track. In the other the appellants were enjoined from re- 
fusing to grant the appellee a license in due form to hold one or more 
race meetings as authorized by said act at any time or times it might 
elect between the date of the order and December 1, 1906. This 
latter provision was a manda tory injunction and in effect commanded 
appellants to grant appellee a license under the act permitting it to run 
such races as it pleased on its track up until December 1, 1906, without 
applying to appellee for an assignment of dates. The court seems 
to hâve been of the opinion that the sole power conferred on the com- 
mission was to grant licenses and prescribe gênerai rules to govern 
the running of races thereunder, and that it had no power in relation 
to the assignment of dates. 

Thèse two provisions of the order are hardly consistent with each 
other, and the first one is hardly consistent with the view that the act 
is constitutional. The first one, which restrains appellants from tak- 
ing any steps against appellee for operating without a license, présup- 
poses that appellee does not need a license, and hence that the act is 
unconstitutional. The second one in efïect commands the appellants 
to grant appellee a broad license. It présupposes that appellee does 
need a license and that the act is constitutional. The relief covered by 
the first provision is the only spécifie relief sought in the bill. That 
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covered by tHe second is not specifically prayed for, and, to say tKe 
least, it is doubtful whether it is in accordance with appellee's theory 
of its case as presented in the bill. Each provision will be considered 
separately and in its order. 

The first one, as stated, présupposes that said act is unconstitutional, 
and appellee so contends hère. It contends that it is in violation of 
the fourteenth amedment to the fédéral Constitution. It maltes no 
point as to the tenth section of the first article thereof. It claims that 
it is in violation of both of the last two clauses of the first section of 
the amendment. It deprives it of its liberty and property writhout 
due process of law, in that by its provisions it cannot operate its race 
track without a license and an assignment of dates from the commis- 
sion. This affects its liberty of action and dépréciâtes the value of 
its property. It dénies it the equal protection of the laws, in that 
it confers arbitrary power on the commission in the matter of grant- 
ing licenses and assignment of dates and has no application to owners 
of race tracks for trotting horses or to state, county, or other fair as- 
sociations holding not more than one meeting annually and for a peri- 
od not exceeding six days for such meeting. It cites in support of its 
contention the following décisions of the Suprême Court, to wit: Yick 
Wo V. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064, 30 L. Ed. 220; Gulf, 
C. & S. F. R. Co. V. Ellis, 165 U. S. 163, 17 Sup. Ct. 355, 41 L. Ed. 
666 ; Cotting v. Godard, 183 U. S. 79, 23 Sup. Ct. 30, 46 L. Ed. 93 ; 
Connolly v. Union Sewer Pipe Co., 184 U. S. 540, 33 Sup. Ct. 431, 46 
h. Ed. 679 ; Dobbins v. Los Angeles, 195 U. S. 323, 35 Sup. Ct. 18, 
49 L. Ed. 169 ; Lochner v. New York, 198 U. S. 64, 35 Sup. Ct. 539, 
49 L. Ed. 937. 

In those cases the following statutes and ordinances were held to be 
in violation of said clauses of said amendment: In the Yick Wo Case 
the San Francisco ordinance forbidding any one to carry on the laun- 
dry business within the limits of the city without first obtaining the 
consent of the board of supervisors, except the same be located in a 
building constructed either of brick or stone; in the Gulf, C. & S. F. 
R. Co. Case, the Texas statute imposing an attorney's fee not exceed- 
ing $10 in addition to costs upon railway corporations omitting to pay 
certain claims within a certain time after présentation ; in the Cotting 
Case, the Kansas statute limiting the charges to be made by the Kansas 
City Stock Yards Company for services to be rendered ; in the Connolly 
Case, the Illinois statute prohibiting a recovery of the price of articles 
sold by any trust or combination formed in violation thereof, exempt- 
ing agricultural products and live stock in the hands of the producer 
or raiser ; in the Dobbins Case, the Los Angeles ordinance prohibiting 
the érection and maintenance of gas works except within certain limits; 
and, in the Lochner Case, the New York statute restricting the hours 
of employment in bakeries to 60 hours a week and 10 hours a day. 

Main reliance is placed on the last clause of the first section or the 
equality clause of the amendment, and particular stress is laid on the 
words of Mr. Justice Matthews in the Yick Wo Case, to wit : 

"When we consider the nature and theory of our Institution of govemment, 
the principles upon which they are suijposed to rest, and review the history of 
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their development, we are eonstrained to eonclude that they do not mean to 
leave room for the play and action of purely personal and arbitrary action." 

Of which words Mr. Justice Brewer, in the Gulf, C. & S. F. R. Co. 
Case, said: 
"No language Is more worthy of fréquent and tboughtful considération." 

It is to be noted in this connection that the question whether said 
act confers arbitrary power is not to be determined by the fact that the 
power conferred may hâve been exercised arbitrarily as to the appellee. 
If such is tlie case, possibly it may bave some bearing on the interpréta- 
tion of the power conferred. In the Yick Wo Case Mr. Justice Mat- 
thews seems to intimate that the arbitrary action of the board of super 
visors complained of therein did bave an interpreting effect on the 
nature of the power conferred. But we think Judge Sawyer struck 
a true note, in the case of Ex parte Christensen (C. C.) 43 Fed. 243, 
247, when be said : 

"The validity of au ordinanee nmst be determined by its ternis, by wbnt !t 
authorizes, not by the manner of its exécution. It is valid or invalid ir- 
respective of the manner in which It is in fact admlnistered. Its capabillty 
of being abused is the test." 

And, in the case of Williams v. Mississippi, 170 U. S. 214, 18 Sup. 
Ct. 583, 42 L. Ed. 1012, it was held that the equal protection of the 
laws is not denied to colored persons by the Constitution and laws of 
Mississippi, which make no discrimination against the colored race 
in terms, but grant a discrétion to certain officers which can be used 
to the abridgnient of the rigjits of colored persons to vote and serve 
on juries, when it is not shown that their actual administration is evil, 
but only that evil is possible under them. 

But, in order to reach a correct conclusion in this case, it will not 
do to confine our attention to the said décisions of the Suprême Court 
relied on by appellee. We should consirler in connection therewith 
other décisions of that court in which certain statutes and ordinances 
were held not to be in violation of said amendment, as for instance the 
following, to wit: S'aughter House Cases, 83 U. S. 3G, 21 L. Ed. 
394; Northwestern Fertilizer Co. v. Hvde Park, 97 U. S. 659. 24 L 
Ed. 1036; Barbier v. Connolly, 113 U. S. 27, 5 Sup. Ct. 357, 28 L. Ed. 
923 ; Soon Hing v. Crowley, 113 U. S. 703, 5 Sup. Ct. 730, 28 L. 
Ed. 1345; Mngler v. Kansas, 123 U. S. 623, 8 Sup. Ct. 273, 31 L. Fd. 
205 ; Powell v. Pennsylvania, 127 U. S. 678, 8 Sup. Ct. 992, 32 L. 
Ed. 253; Crowley v. Christensen, 137 U. S. 86, 11 Sup. Ct. 13, 34 
L. Ed. 620; N. Y. & N. E. R. Co. v. Bristol, 151 U. S. 567, 14 Sup. 
Ct. 437, 38 L. Ed. 269 ; Davis v. Massachusetts, 167 U. S. 43, 17 Sup 
Ct. 731, 42 L. Ed. 71 ; Gundling v. Chicago, 177 U. S. 183, 20 Sup. Ct. 
633, 44 L. Ed. 725 ; L'Hote v. New Orléans, 177 U. S. 595, 20 Sup 
Ct. 788, 44 L. Ed. 899 ; Booth v. Illinois, 184 U. S. 426, 22 Sup. Ct 
425, 46 L. Ed. 623; Otis & Gasman v. Parker, 187 U. S. 606, 23 
Sup. Ct. 168, 47 L. Ed. 323 ; Fischer v. St. Louis, 194 U. S. 361, 24 
Sup. Ct. 673, 48 L. Ed. 1018 ; Jacobson v. Massachusetts, 197 U. S. 
11, 25 Sup. Ct. 358, 49 L. Ed. 643 ; Lieberman v. Van De Carr, 199 
U. S, 552, 26 Sup. Ct. 144, 50 L. Ed. 305. 
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The statutes and ordinances upheld in them are as follows, to wit: 
In the Slaughter House Cases, the Louisiana statute granting to the 
Crescent Cit}' Live Stock, Landing & Slaughter House Company the 
exchisive privilège of establishing and maintaining landing places, 
stock yards and slaughter houses in the city of New Orléans, at which 
ail stock intended for sale or slaughter in said city should be landed, 
inclosed, and slaughtered; in the Northwestern Fertilizer Company 
Case, the Hyde Park ordinance prohibiting the transportation of otïal 
or other offensive or unwholesome matter through said village and 
any person from carrying on any offensive or unwholesome business 
within the village limits or within one mile thereof; in the Barbier 
and Soon Hing Cases, the San Francisco ordinance prohibiting any 
one from carrying on the laundry business within certain prescribed 
limits of the city without first obtaining certain certificates from the 
health ofïicer and board of fire wardens and not at ail between the 
hours of 10 o'clock at night and G o'clock in the morning; in the 
Mugler Case, the Kansas statute prohibiting the manufacture and sale 
of intoxicating liquors; in the Powell Case, the Pennsylvania statute 
prohibiting the manufacture and sale of oleomargarine ; in the Chris- 
tensen Case, the San Francisco ordinance requiring a license for the 
sale of intoxicating liquors and wines, and pro'viding that no license 
should be issued without the written consent of the board of police 
commissioners or in the event of their refusai without the reconi- 
mendation of 13 citizens of the city owning real estate in the block 
or square in which the business was to be carried on ; in the N. Y. & 
N. E. R. Co. Case, the order of the Connecticut railroad commisioners 
requiring the removal of a certain grade crossing on said company's 
line at its own expense ; in the Davis Case, the P)oston ordinance pro- 
hibiting any person from making any public address on any public 
grounds without a permit from the mayor ; in the Gundling Case, the 
Chicago ordinance prohibiting the sale of cigarettes without a license 
and conferring on the mayor power to grant a license and requiring 
Tiim so to do if the applicant was of good charactcr and réputa- 
tion and a suitable person to be intrusted with their sale, deter- 
minable from certain évidence in regard thereto submitted to the board 
of health and certified with its opinion to hini with the application ; 
in the L'Hote Case, the New Orléans ordinance prohibiting women 
of lewd character from dwelling outside of certain limits of the city ; 
in the Booth Case, the Illinois statute prohibiting options to buy or 
sell grain or other commodities at a future time ; in the Otis & Gasman 
Case, the California constitutional provision prohibiting ail contracts 
foT sales of shares of corporate stocks on margin ; in the Fischer 
Case, the St. Louis ordinance forbidding the establishment or main- 
tenance of a dairy or cow stable within the city limits without having 
received permission so to do from the municipal assembly ; in the 
Jacobson Case, the Massachusetts statute providing for compulsory 
vaccination ; and, in the Lieberman Case, the New York sanitary code 
provision enacted by the board of health, providing that no milk should 
be received, held, kept, sold, or delivered in said city without a permit 
in writing from the board of health and subject to the conditions 
thereof. 
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The points actually decided in the cases relied on by appellee and 
those vve hâve referred to are of but httle help to us in reaching a con- 
clusion in this case. It is essential that we get behind them and grasp 
the fundamental principles which led to their décision. Or, to vary 
the metaphor, tliose principles having been congealed therein, we must 
restore them to their original fîuid state and then let them carry or 
push us where they will. 

In the first place, it is to be noted that a statute or ordinance de- 
priving one of his liberty or property is net in violation of said amend- 
ment merely because of such deprivation. Either of three things is 
essential to bring the deprivation within the amendment. It must 
bave no real or substantial relation to the public welfare, or the dep- 
rivation it provides for must be a deprivation without due process pf 
law, or it must amount to a déniai of the equal protection of the laws. 
If the statute or ordinance has a real and substantial relation to the 
public welfare, if it provides for a deprivation by due process of 
law, and if it aflfords an equal protection of the laws, it is valid, not- 
withstanding its enforcement will deprive a person subject thereto 
of his liberty or property. In the S'.aughter House Cases, the ordi- 
nance upheld required the closing of ail existing stock landings, stock 
yards, and slaughter houses ; in the Northwestern Fertilizer Company 
Case, the ordinance upheld ruined the business of that company and 
rendered its plant valueless for the purpose for which it was erected ; 
in the Mugler Case, the statute upheld required the abatement of ail 
existing distilleries and breweries as nuisances and was enforced there-» 
in as to a brewery owned by one of the parties thereto ; in the Powell 
Case, by reason of the statute upheld therein the owner of a large 
quantity of oleomargarine was denied the right to sell it within the 
jurisdiction thereof ; and, in the N. Y. & N. E. R. Co. Case, the order 
of the railroad commissioners upheld required the removal of the 
dangerous railroad crossing at the expense of the railroad company. 
In the L'Hote Case, Mr. Justice Brewer said: 

"ïhe truth is tbat the exercise of tlie jiolice power often worlîs pecuniary 
injury, but tbe settled rule of this court i.s that the niere fsict of pecuniary 
injury does not warrant the overthrovv of législation of a police character." 

The Jacobson Case, in which the Massachusetts compulsory vaccina- 
tion statute was upheld, afifords a récent instance of a holding that the 
efïect of a police statute on one's liberty is no reason for overthrowing 
it. Mr. Justice Harlan said therein: 

"In every well-ordered society chargea with tbe duty of conserving tbe 
safety of its members, tbe rights of tlie individual in respect of bis liberty 
may at times, under tbe pressure of great dangers, be subjected to such re- 
straints, to be enforced by reasonable régulations, as the safety of the gênerai 
public may demand." 

It is true that he said further therein as follows: 

"It is easy, for instance, to suppose tbe case of an adult who is embraced 
by tbe mère words of the act, but yet to subject wboiu to vaccination in a 
particular condition of his health or body would be cruel and inhuinan in 
the last degree. We are not to be understood as holding that the statuts was 
intended to be applied to such a case, or, if it was so intended, that the judi- 
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ciary would not be compétent to interfère and protect the heaith and life of 
the Individual." 

But this is no qualification of our position. A statute so intended 
would in so far hâve no real or substantial relation to the public wel- 
fare. Indeed, each one of the cases which we hâve referred to, in 
addition to those cited and relied on by appellee, is an illustration o£ 
the proposition we hâve laid down. In each case the statute or ordi- 
nance upheld deprived some [x^rson or persons of their liberty or prop- 
erty, and it was upheld because either it did hâve, or it could not be 
said that it did not hâve, a rcal or substantial relation to the public 
welfare and also complied with the requirements as to due process of 
law and equal protection of the laws. The cases emphasized are sim- 
ply striking cases of such deprivation. The deprivation, then, which 
the amendment bas in view is not any deprivation, but a deprivation 
that has no real or substantial relation to the public welfare or that is 
brought about without due process of law or that amounts to a déniai 
of the equal protection of the laws. 

Again, a statute or ordinance depriving one of liberty or property 
does not amount to a déniai of the equal protection of the laws be- 
cause it does not apply to ail persons within the jurisdiction of the 
législative body enacting it, but is applicable only to certain of such 
persons. A législative body has a right to discriminate amongst those 
persons and to limit the application of its laws to a portion of them 
only. The act of so discriminating is usunlly termed classification. 
There is, however, a limit to its right to discriminate and to classify, 
and it is important to understand exactly what that limitation is. ït 
is frequently said that the classification must embrace ail persons simi- 
larly situated. In the Barbier Case, Mr. Justice Field said : 

"Thongli. in many respects neoessarily sperial in tlieir eliaraeter, tliey [stat- 
utory régulations] do not furnish just gvou'ul ot coniiilaint if tliey operate 
alilce on ail persons and property under the sanie circuuisrauees and condi- 
tions. Class législation discriminating against soine nnd favoring otliers is 
prohibited, but législation wliicli in carrying ont a ]iu!;lie purj)ose is liraited 
In its application, if within the sphère of its opération it affects aiike ail persons 
similarly situated, is not within the amendment." 

There can be no doubt as to the correctness of this test as to the 
validity of any particular c'assification. The danger with it is that 
it may lead one to use an incorrect test, to wit, that the classification 
embraces ail persons engaged in the same business. In the Powell 
Case, Mr. Justice Harlan said: 

"The ob.iection that the statute is répugnant to the clause of the fourteenth 
amendment forbidding the déniai by the statute to any person within the 
jurisdiction of the equal protection of the laws is unteuable. The statute 
piaces mider the same restrictions and sub.'ects to like penalties and burdens 
ail who manufacture or sell or offer for sale or keep in" possession to sell the 
articles embraced in its prohibitions, thus recognlKing and preserviug the 
principle of equality amongst those engaged in the same business." 

Usually ail persons engaged in the same business may be said to 
include ail persons similarly situated, but not always ; and in such 
cases that the classification embraces ail persons engaged in the same 
business is not a correct test as to its validity. This happened in the 
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Gulf, C. & S. F. R. Co. Case. There the statute involved imposed 
an attorney's fee in certain cases on ail railroad corporations, and yet 
it was held invalid. 

Sometimes the test made use of is that the classification must be rea- 
sonable, and not arbitrary. In the Otis & Gasman Case, Mr. Justice 
Holmes said: 

"The circumstances disclose a reasouable ground for classification." 

In the Gulf, C. & S. P. R. Co. Case, Mr. Justice Brewer said : 
"Arbitrary sélection can never be justified by calliiig it classification." 

In the same case he quoted from the opinion of Tudge Black, in the 
case of State v. Loomis, 115 Mo. 307, 314, 22 S. W. 350, 21 L. R. A. 
789, thèse words : 

"Olassifleation for législative purposes must hâve some reasonable basis 
upon which to stand. It must be évident tbat the différences wliich will sup- 
port class législation must be such as in the nature of things furuish a rea- 
sonable basis for separate laws and régulations." 

There can be no doubt also as to the correctness of this test. The 
only thing against it is its generality. One is in danger of losing him- 
self in the terms "reasonable" and "arbitrary." 

The Gulf, C. & S. F. R. Co. Case brought to the surface a still 
other and, as we deem it, the best test for determining the validity 
of a given classification. It is this: There must be a real and sub- 
stantial relation between the classification and that for which the stat- 
ute or ordinance making it was enacted — the object which it was 
intended to accomplish, to wit, the public welfare. Just as a depriva- 
tion of liberty or property to be valid must hâve a real and substantial 
relation to the public welfare, so a classification to be valid also must 
hâve such a relation thereto. In the Gulf, C. & S. F. R. Co. Case, 
Mr. Justice Brewer said : 

"It is said that it is not within the scope of the fourteenth amendment to 
wlthhold from the states the power of classification, and that if tlie law deals 
alike with ail of a certain elass it Is not obnoxious to the eharîre of a déniai 
of equal protection. This as a gênerai proposition Is undeniably true. It is 
equally true that such classification cannot be made arbitrarily. There are 
distinctions which do not furnish any proper basis for the attempted classi- 
fication. That must always rest upon some différence which bears a reason- 
able and Just relation to the act In respect to which the classification is pro- 
posed." 

And again: 

"The mère classification Is not sufiîcient to reîleve a statute from the rench 
of the equality clause of the fourteenth amendment. That in ail c.-ises it must 
appear not only that a classifioatlon has been made, but also that It is one 
based upon some refisonable ground — some différence which bears a just and 
proper relation to the attempted classification and is not a aiere arbiUary 
sélection." 

In the case of Atcbison, T. & S. F. R. Co. v. ]\Tatthews, 174 U. S. 
104, 19 Sup. et. 612, 43 L. Ed. 909, Mr. Justice Brewer said: 

"On the other hand. it is also true that the equal protection gunrantied by 
the Constitution forbids the Législature to seiect a person natural or arti- 
ficial and impose upon him burdens and lialiilities which are not cast upon 
others siuiilariy situated. It cannot pick ont one Individual or one corpora- 
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tion and enact that whenever he or it Is sued the Judgment shall be for 
double damages or subject to an attorney's fee in favor of the plaintiff, when 
no other individual or corporation is subjected to tbe same rule. Neither 
can It malîe a classification of iudividuals or corporations which is purely 
arbitrary and impose upon sucli class spécial burdens and liabilities. Even 
wliere the sélection is not obvlously unreasonable and arbitrary, if the dis- 
crimination is based upon matters which bave no relation to the objcct sought 
to be accomplislied, the same conclusion of unconstltutionality is affirmed." 

.ilere the test that the classification must embrace ail persons similar- 
ly situated, and the test that it must hâve relation to the object sought 
to be accomplished, are both referred to. Probably as good a gêner- 
ai rulè tô guide one in passing on the vàlidity of a particular classifica- 
tion as çan be found is that contained in thèse words of Judge Sullivan, 
in the case of State v. Farmers' Irr. Co., 69 Neb. 4, 80 N. W. 53 : 

"Classification to be valid must rest upon some reason of public pollcy, somc 
substantial différence of situation or circumstances that would naturally sug- 
gest the justice or expediency of diverse législation with respect to the ob- 
jects classified." 

Though, as heretofore indicated, a classification which embraces ail 
persons engaged in the same business will not always be valid, yet gen- 
erally it will. Most always it will embrace a!l persons similarly situat- 
ed and will hâve a real and substantial relation to the object intended 
to be accomplished, to wit, the public welfare. It follows, therefore, 
that a classification of persons according to business may be a valid 
classification. In the Northwestern Fertilizer Co., Mugler, Powell, 
and Booth Cases the législation upheld applied only to persons en- 
gaged in the same business and embraced ail who were or might be 
engaged therein. They were forbidden to engage therein or to con- 
tinue to carry them on. Those businesses were the manufacture and 
sale of offensive materials, of intoxicating liquors and oleomargarine, 
and the sale of options. The object intended to be accomplished by 
said législation was the stoppage of the evils growing out of those 
businesses. Those particular evils grew out of those businesses, and 
none other. Hence a classification according to businesses in such 
cases was held valid. It had a real and stibstantial relation to the ob- 
ject intended to be accompHshed, to wit, freedom from those evils or 
the public welfare. So a classification of persons according to par- 
ticular branches of a business, i. e., that turn on such branches may 
be valid. In the Barbier and Soon Hing Cases, the ordinances upheld, 
forbidding the carrying on of the laundry business between the hours 
of 10 at night and 6 in the moming, applied to those engaged in wash- 
ing and ironing, but not to those engaged in fluting, polisliing, bluing, 
and wringing. Mr. Justice Field said: 

"It is not discriminating législation in any invidious sensé that branches 
of the same business froui which danger is apprebended are prohibited dur- 
ing certain hours of the night, whilst other branches involving no such danger 
are permitted." 

In the Otis & Gasman Case, the statute upheld forbade contracts for 
sale of shares of corporate stock on margin, and not contracts for 
such sales of other articles. Mr. Justice Holmes said: 
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"With regard to the objection that thls provision strikes at only 8ome, Bot 
ail, of the objecta ot possible spéculation, It Is enough to say that probably 
in Callfornla the evll sought to be stopped was conflned In the main to stocks 
In corporations. Callfornla Is a mlning state, and mines ofter the most strlk- 
ing temptation to people tn a hurry to get rlch. Mines generally are rep- 
resented by stocks. Stock Is convenient for purposes of spéculation because 
of the ease with, whlch it Is transferred from hand to hand as well as for 
other reasons. If stopplng the purchase and sale of stocks on margln wlll 
stop the gambllng which it was desired to prevent, It was proper for tlie peo- 
ple of Callfornla to go no farther in what they forbade. The clrcumstances 
disclose a reasonable ground for the classification." 

So a classification of persons according to equipment to carry on 
a particular business as déterminée! by administrative ofiicers to whom 
the matter is committed may be valid. In the Barbier and Soon Hing 
Cases, the ordinance upheld forbade any person from carrying on 
the laundry business without first obtaining a certificate from the heaith 
officer that his premises were properly and sufficiently drained, and 
that ail proper arrangements had been made to carry on the busi- 
ness without injury to the sanitary condition of the neighborhood ; 
and also one from the board of fire wardens that his washing and 
ironing apparatus was in good condition, that their use was not dan- 
gerous to the surrounding property from fire, and that ail proper pré- 
cautions were taken to comply with the provisions of the ordinance 
in relation to fire limits. 

So a classification of persons according to their personal fitncss to 
carry on a particular business as so determined may be valid. In the 
Yick Wo Case, Mr. Justice Matthews said: 

"The ordinance therefore also dlCfers from the not unusual case where dis- 
crétion Is lodsed by the iaw in publie officers or borties to grant or wlthhDld 
Ucenses to keep taverns or places for the saie of spirituons liiinors and the 
like, when one of the conditions is that the appllcant shall be a fit person for 
the exercise of the privilège, because In such cases the fact of the fitness is 
submltted to the judgraent of the offlcer and calls for the exercise of a dis- 
crétion of a judicial nature." 

In the Gundling Case, the ordinance upheld forbade any person 
from carrying on the business of selling cigarettes without first ob- 
taining a license from the mayor, granted after a détermination that 
he was of good character and réputation and a suitable person to be 
intrusted with their sale, based upon certain évidence in regard thereto 
submitted to the board of heaith and certified with its opinion to the 
mayor. Mr. Justice Peckham said : 

"In the case at bar the iicerise la to be issued If the mayor Is sattsfied that 
the person aijplyins; is of good character and réputation aiid a suiiaiile pers^m 
to be intrusted with the sale of cigarettes, provided such applicant wiil tile 
a bond as stated in the ordinance. • • * The mayor is txmnd to grant 
a license to every person fnlflliing thèse conditions, and thus tlie fact of flt- 
ness is submitted to the jutlginent of the officer, and it caiis for the exercise 
of a discrétion of a judicial nature." 

So a classification of person? according to personal fitness and équipe- 
ment both as so determined irjiy be valid. In the Lieberman Case, the 
sanitary code provisions upheld forbade ail persons from receiving, 
holding, keeping, seliing, or delivering milk in New York City with- 
out a permit in writing from the board of heaith. As to the authority 
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conferred on the board of health, Mr. Justice Day said that it was 
"to issue or withhold permits in the honest exercise of a reasonable 
discrétion." It appears from the sanitary code containing the provision 
so forbidding, more particularly set forth in report of the same case 
in 175 N. Y. 444, 67 N. E. 913, that the discrétion was to be exercised 
mainly in view of equipment, but no doubt also of personal fitness and 
past history. 

And so also a classification of persons according to certain reason- 
able considérations as so determined may be valid. In the Fischer 
Case the ordinance upheld forbade the érection of a dairy or cow 
stable except by permission of the municipal assembly. Mr. Justice 
Brown said: 

"We (lo not regard the fact that permission to keep cattle may be granted 
by the municipal assembly as Impalring in any degree the valldity of the or- 
dinance or as deuylng to the disfavored dalry keepers the equal protection of 
the laws. Such discrimination mlght well be made where one persou desired 
to keep 2 cows and another 50 ; where one desired to establish a stable In 
the heart of the city and another in the suburbs ; or where one wa» known 
to keep hia stable In a filthy condition and another had established a répu- 
tation for good order and cleanlluess. Such distinctions are onstantly niade 
the basis for lieensing one person to sell intoxlcating liquorsi and dcnylng It 
to others. Tlie question in each case Is whether the establishment of a dairy 
and cow stable Is Ilkely In the hands of the applicant to be a nuisance or 
not to the neighhorhood and to iniperil or conduce to the health of Its cus- 
tomers. As the dispensing power must be vested In some one, It Is not 
easy to see why it may not properly be delegated to the niunicii)al assembly 
which enacted the ordinance. Of course, cases may be Imagined where the 
power to issue permits niay be abused and the permission accorded to social 
or political favorites and denled to others who for reasons totally disconnected 
with the merits of the case are distasteful to the licensing power. No such 
complaint, however, Is made to the practical application of the law In tUis 
case, aud we are led to infer that none such exists. We hâve no criticism 
to makp of the princi]ile of granting a license to one and denying It to an- 
other, and are bound to assume that the discrimination Is made in the Inter- 
est of tlie f)u bile and upon conditions applylng to the health and comfort of 
the neighborhood." 

In ail those cases where the right to carry on a particnlar business 
was made dépendent on the détermination of administrative officers 
as to equipment, personal fitness, past history, or other reasonable 
considérations, though such détermination is made the basis of the 
classification, in reality the true basis thereof is the matter of equip- 
ment, personal fitness, past history, or other reasonable considérations; 
the commitment of the détermination thereof to such ofiîcers being 
the only practical way of meeting such a situation. 

But a classification can be made that approaches nearer to the arbi- 
trary line than any yet considered — cases where the choice of the légis- 
lative body or of administrative officers to whom the matter is com- 
mitted is the sole basis of the classification. Of course, in such cases 
even it is not to be supposed that the choice is made or to be 
made arbitrarily but only in view of ail relevant considérations, 
and yet it is a choice that cannot be questioned when made. Such 
are cases where the power to limit the number of persons who 
-•nay carry on a certain business or the place where it may be car- 
ried on exists. It is conceivable that the public welfare may re- 
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quire such a limitation, and, of course, if this is so power to make 
it résides in tlae législative body. Where this is so power to choose 
the persons or place must also exist. If it does not, thcre can be no 
power to limit. Either that power must go or with it must exist the 
power to choose or sélect. A case of this sort is to be found in the 
Slaughter House Cases. The statute upheld therein limited the terri- 
tory within which the stock landing, stock yard, and slaughter house 
business could be carried on and conferred on the Crescent City Live 
Stock, Landing & Slaughter House Company the exclusive privilège 
of carrying on that business. It required that company to permit 
others desiring to do so, upon payment of certain charges, to land, 
yard, and slaughter their hve stock at its landing, stock yard, and 
slaughter house, but it excluded every one else from the right to 
operate a landing yard and slaughter house. The welfare of the 
community required that this particular business should be restricted 
to a particular territory, and that but one person should be allowed to 
carry it on. Hence the Législature had power to so restrict and al- 
low, and with that power went the power also to sélect and choose 
the person who was to carry it on. The one power could not exist 
without the other. The two powers were inseparably bound toge'-her. 
If there was any error in the décision in that case, it was in holding 
that the right to carry on such business could be conferred on a single 
person. There could hâve been no error in holding that the Légis- 
lature had the power to sélect the person who should carry it on. 
Mr. Justice Field, in his dissenting opinion, took the position that, if 
the Législature had power to selcct in that instance, it had the power to 
sélect the persons who should carry on ail the ordinary avocations of 
life. But this did not follow. In most avocations there is no power 
to limit, and in the absence of power to limit there can be no power 
to sélect. 

Another case of this sort is to be found in the LTTote Case. There 
the ordinance upheld prohibited women of lewd character from dn'dl- 
ing outside of certain limi's of the city of New Orléans. Certain per- 
sons living and owning property within those limits clain^ed that they 
were deprived of their property thereby, in that it was depreciated in 
value, and that they were denied the equal protection of the laws. 
Out of this claim that case arose. Mr. Justice Brewer said: 

"Upon what ground shall it be ad.iud.ired that sucli restriction is unjustifi- 
able, that it is an iinwarranted exercise of the police power? Is the power to 
control and regulate limited only as to niatter of territory? llay that not 
be one of tho wisest and safest metliods of dealing with the problein? At any 
rate, can the power to so regulate be denied? But given the power to limit 
the location of thèse persons to certain localities and no ono can question the 
legality of the location. The powep to prescribe a limitation carries with it 
the power to discriminate against one citizen and in favor of another. Some 
must suffer by the establishment of any territorial boundaries. We do not 
question what is so earnestly said by counsel for plaintiffs in error in respect 
to the disagreeable results from the neighborhood of such houses and people, 
but. if the power to prescribe territorial limits exists, the courts cannot say 
that the limits shall be other than those the législative body prescribes. If 
thèse limits hnrt the présent plaintiffs in error, other limits would liurt oth- 
ers. But clearly the inquiry as to the reasonableness or propriety of the limits 
is a matter for législative con.sideration and cannot become the basis of judicial 
148 F.— 34 
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action. The ordinance Is an attempt to protect a part of the citizens from 
the unpleasant conséquences of such neighbors. Because the législative body 
is unable to protect ail, must it be denied the power to protect any?" 

Thèse two cases were instances where the sélection was made by 
the législative body. Cases exist where the right to make the sélec- 
tion was conferred on administrative officers. In the Christensen 
Case, the ordinance upheld forbade the sale of intoxicating liquors 
or wines without a license to be granted upon the written consent of 
the board of police commissioners, or in the event of their refusai upon 
the written recommendation of 12 citizens of the city owning real 
estate in the block or square in which the business was to be carried on. 
Hère the right to carry on this business depended upon the consent of 
said board or of said real estate owners. It could not otherwise be 
carried on. The classification which it made was based upon such 
consent. The requirement of such consent was not a whit less strin- 
gent than the requirement of the ordinance involved in the Yick Wo 
Case that one to carry on the laundry business in a frame building 
should hâve the consent of the board of supervisors. Of this require- 
ment Mr. Justice Matthews had this to say. 

"They seem intended to confer, and actually do confer, not a discrétion to 
be exercised upon a considération of the cireumstances of each case, but a 
nalied and arbitrary power to give or withhold consent not only as to places 
but as to persons." 

And again this : 

"The power given them is not conflded to their discrétion in the légal sensé 
of the word, but is grauted to their mère wlll. It is purely arbitrary and ac- 
knowledges neither guidauce nor restraint." 

Yet the ordinance was upheld, notwithstanding that the ordinances 
involved in the Yick Wo Case were invalidated. The controversy 
over the ordinance involved in the Christensen Casé arose first in the 
state courts, and the Califomia Suprême Court upheld the ordinance. 
Ex parte Christensen, 85 Cal. 208, 24 Pac. 747. The court said : 

"Tho objection is that this makes the license dépend upon the arbitrary wlll 
and pleasure of the board of police commissioners in the first instance, and 
of the V2 property owners in the second, and the case of Yick Wo v. Hopkins, 
118 U. S. ;i50, 6 Sup. et. 10G4, .30 L. Ed. 220, and other cases from the fédéral 
courts are cited. But whatever force this objection might hâve in référence 
to licenses to carry on the ordinary avocations of life, which are not sup- 
posed to hâve any injurious tendency, it bas no force in tlie présent case. It 
is well settled that the governing power may proliibit the manufacture and 
trafflc in iiquor altogetlier, provided only that It does not interfère with In- 
terstate commerce." 

From the state courts the controversy was transferred to the fédéral 
courts by habeas corpus proceedings. The lower fédéral court held 
the ordinance invalid, feeling bound by the décision of the Suprême 
Court in the Yick Wo Case. Ex parte Christensen (C. G.) 43 Fed. 
243. The distinction made by the Suprême Court of California was 
pressed upon Judge Sawyer, but he did not concur in it. He said : 

"It is sought by counsel for the city, as was attenipted by the state Suprême 
Court, to distinguish this case from the laundry ordinance Case cited, on the 
ground that the laundry business is a necessary business, and cannot be wholly 
suppressed, but only regulated, for the purposes of securing safety from Ares, 
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•\yliile selling liquor is supposée! to be injurlous to society per se, and may be 
whoUy prohibited or permitted upon such conditions as may be preseribed ; 
that the power to absolutely prohibit neeessarily inciudes the power to im- 
pose any terms or conditions, however arbitrary, no matter wliat, less than 
absolute prohibition, and, consequently, that the power to grant or refuse a 
license may be delegated to the arbitrary and unrcKuUited will of ono or more 
persons, officiai or unofficial. I caimot, as at présent advised, assent to this 
proposition. ïliis ordinance does not limit or resulate, or projwse to llmit 
or regulate, the sale of liquors. It would seem to be upon its face, lilje other 
license ordinances, a mère revenue measure. It does not prohibit the sale of 
liquors, or limit their sale to any particular portion of the city, or to any 
number of persons, nor i»reseribe any qualifications whatever whieh shall be 
necessary to entitle a party to a license, or prescribe any conditions or char- 
acteristics which shall constitute a disqualification and debar one from ob- 
taining a license. It is not a matter of régulation at ail. It simply provides 
that no license shall issue to any party unless ho obtain the written con- 
sent of a majority of the police commissloners, or of 12 property holders in 
the same block, without indicatlng any conditions whatever upon which the 
assent may or ought to be given, or withheld. It leaves It to the absolute, ar- 
bitrary, unregulated wlll of the persons nanied. They can consent to grant 
a license to ever.y vagabond and disreputable person in the city, and refuse 
to consent to a license to every respectable person in the city. The ordinance 
permits and authorizes such action. It puts it in the absolute, arbitrary power 
of thèse persons to control the whole retail liquor trade of the city, without 
regard to qualifications of the parties seeking a license, or to circumstances 
or conditions, or the interests of society. In my judgment, an ordinance that 
upon its face permits and authorizes such discrimination and inequality of 
opération is a violation of the Constitution of the United States. I admit the 
full power of the state to prohibit. limit, and control the domestic liquor 
traffic, and to prescribe the qualifications and conditions applicable to ail 
of those who are to be permitted to sell liquors, but this is a very différent 
proposition from that which clairas the authority to confer uiion any one or 
more persons the arbitrary power, in accordance with their uncontroiled will, 
to regulate thèse matters." 

On appeal to the Suprême Court, Judge Sawyer's décision was re- 
versed. Crowley v. Christensen, supra. Mr. Justice Field does not 
in his opinion controvert the position taken as to the nature of the 
power conferred and seemingly assumes that it was of the same nature 
as that conferred by the laundry ordinance involved in the Yick Wo 
Case. He distinguished thèse two cases in thèse words : 

"It will thus be seen that that case was essentially différent from the one 
uow uuder considération; the ordinance there held invalid vesting uncon- 
troiled discrétion in the board of supervisors with référence to a business 
harmless in itself and useful to the community, and the discrétion appearing 
to hâve been exercised for the express purpose of depriving the petitloner of 
a privilège that was extended to others. In the présent case the business Is 
not one that any person is permitted to carry on without a license, but one that 
may be entirely prohibited or subjected to such restrictions as the governing 
authority of the city may prescribe." 

Agâin, he said: 

"If there were no property holders in the block. the discretionary authority 
would be exercised finaily by the police commissloners, and their refusai to 
grant the license is not a matter of review by this court, as it violâtes no 
principle of fédéral law." 

In the latter quotation he speaks of the power conferred as "dis- 
cretionary authority," but, as indicated by what he says in the former 
quotation, the discrétion he has in mind is an "uncontroiled discrétion," 
the same discrétion no doubt which Mr. Justice Matthews had in mind 
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v.'hen lie used the words, "not a discrétion to be exercised upon a con- 
sidération of the circumstances of tlie case." Possibly, in view of the 
décisions in the Fischer and Lieberman Cases, in the former of which 
the provision of the ordinance upheld was that no one should erect a 
dairy or cow stable except by permission of the municipal assembly, 
and in the latter of which the provision in the sanitary code uplield 
was that no one should sell milk without a permit in writing from the 
board of health, that the power conferred was a "reasonable discrétion," 
it would not now be held that by an ordinance similar to the one in- 
volved in the Christensen Case the power conferred was an "uncon- 
trolled discrétion." But, viewing- it as an uncontrolled discrétion, the 
ordinance was upheld because it related to â business which micjht be 
entirely prohibited or subjected to such restrictions as the governing 
authority of the city might prescribe. 

Ag-ain, in the Davis Case, the ordinance upheld prohibited any person 
from making' any public address on any public grounds without a per- 
mit from the mayor, and one was convicted in the state courts of speak- 
ing on Boston Common in violation of this ordinance. The Suprême 
Court of Massachusetts had held according to Mr. Justice White : 

"That the Common was at)Solutely under the control of the Législature, 
which iii the. exercise of its discrétion couUi limlt the use to the estent deemed 
by it advisable and could and. did delegate to the municipality the power to 
assert such authority." 

This absolute power over Boston Common in the municipality was 
held to include the power to prescribe that no one should speak thereon 
^vithout the mayor's permit. Mr. Justice White said: 

"The assertion that, although it be conceded that the power existed In the 
State or municipality to absolutely control the use of the Common, the par- 
tieular ordinance in question is nevertheless void because arbitrary and un- 
reasonable. In that it vests in the mayor the power to détermine when he will 
grant a permit, in truth, whilst adinittiu.s on the one hnrtd the power to con- 
trol, on the other dénies its existence. The right to absolutely exclude ail 
right to use necessarily includes the, authority to détermine imder what cir- 
cumstances such use may be availed of, as the greater power includes the 
lesser." 

In the case of Louisville Water Co. v. Wiemer, 130 Fed. 257, 61 C. C. 
A. 503, this court held that a régulation of a water company requiring 
persons engaged in the business of sprinkling streets to obtain a license 
from the company, and providing that more than one license would 
not be sjranted covering the same streets or part of a street, which 
should be granted to the applicant having the largest list of petitioning- 
owners of abutting property, was reasonable and valid and upheld a 
sélection made by the company under the régulation. Judge Severens 
said : 

"Certainlv it cannot be said that there would be any propriety In eranting 
lleenses to any and ail corners who should dejnand to do the same thing. In 
this particular service it is obvious that this would lead to chaos, wouid em- 
barrass the service to the public, and wouldi be inconvénient and prejudicial 
to the company. We see nothing, tlierefore. that could be injurions to any 
lawful right of others In restricting the grant of the license to one per- 
son for a definite locality, so long as that person accomplislied the duty of the 
company to the public in a proper way. The concession of this place to the 
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one wlio could bring the largest approval of those of the other party who were 
inost interested seems fair." 

It niust therefore be conceded that a classification can properly be 
made on the basis of the choice or sélection of the législative body or 
of administrative officers to whom the matter is committed. As statcd, 
it is not to be presumed in such cases that the choice or sélection is 
made in the one instance or authorized to be made in the other with- 
out regard to such considérations as may be relevant thereto, and yet in 
fact it may be so made and bave no efifect upon the classification. This 
is so as to ail bnsinesses where the power to limit exists. Possibly it 
m,ay not be so in ail cases where the power to prohibit exists. Pos- 
sibly the power to prohibit may not always include the power to limit. 
We are led to refer to this possibility in view of the Union Sewer Pipe 
Company Case. It would seem to be certain that the power to pro- 
hibit ail trusts and combinations exists, and yet in that case a limited 
prohibition was held invalid. But certainly where the power to limit 
exists the power to sélect also exists. 

This power to sélect in such cases may be likened to the power to 
appoint to office. As but one person can be appointed, the person hav- 
ing appointing power has the power of sélection. Or it may be 
likened to the power to make grants of exclusive franchises. As but 
one grant can be made, the power to sélect the person to whom the 
grant shall be made necessarily exists. Such a classification in such 
cases has a real and substantial relation to the public welfare. The 
public welfare requires the limitation, and the limitation nécessitâtes 
the sélection. The touchstone, therefore, of the validity of législa- 
tion depriving one of his liberty or property or making a discrim- 
ination amongst the persons to whom it is applicable is the public 
welfare. If the deprivation or classification has a real and substan- 
tial relation thereto it is valid, otherwise it is not. 

This brings us to another fundamental principle embodied in the 
décisions cited and referred to. It is this : A court has no right to 
invalidate or overthrow législation depriving a person of his libertv 
or property or making a discrimination as to the persons to whom it 
is applicable simply because it believes to a certain degree that it 
has no real or substantial relation to the public welfare. Something 
more than this is required in order to warrant its interférence. That 
something more is that it must be palpably clear that the législation 
in question has no real or substantial relation thereto. The Légis- 
lature or local assembly acting under its authority is the governing 
body of the state or that portion thereof. It is its primary duty to 
détermine what the public welfare demands, and every presumption 
must be indulged in its favor. It follows, therefore, that un'ess it 
is palpably clear that its détermination is wrong it must be allowed 
to stand. Many quotations could be made in support of this position. 
Two will suffice. In the Gundling Case, Mr. Justice Peckham said : 

"Régulations respecting the pursuit of a lawful trade or business are of 
vei-y fréquent occurrence in the varions cities of the country, and what suol\ 
régulations shall be and to what particnlar trade, business, or occupation they 
shall apply are questions for the state to détermine, and their détermination 
çomes within the proper exercise of the police power by the state, and, unlesa 
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the régulations are so utterly unreasouable and extravagant in tlieir nature 
and purpose tliat the property and personal rights oC tlie citizens are uuneces- 
sarily and in a manner wholly arbitrary Interfered with or destroyed without 
due process of law, they do not extend beyond the power o£ the state to i)ass. 
and they form no subject for fédéral interférence." 

And in the Booth Case, Mr. Justice Harlan said : 

"The courts cannot interfère, unless, looking through niere fonns and at tbe 
substance of the matter, they eau say that the statute enaoted professedly to 
proteet the public morals bas no real or substantlal relation to that ol).ieet, 
but is a elear and unmistakable infringeuient of rights secured by the fuuda- 
niental law." 

It would seem, therefore, that the New York Court of Appeals, in 
a holding in a certain case referred to with approval by Mr. Justice 
Field in his dissenting opinion in the Powell Case, did not put the 
matter right. That holding as stated by him was as follows : 

"When a health law is challenged in the courts as unconstitutional, on the 
ground that it arbitrarily interfères with personal liberty and iirlvate prop- 
erty witliout due process of law, the court nmst be able to see that it bas in 
fact some relation to the puBlic health, that the public health is the end ainied 
at, and that it Is appropriate and adapted to that end ; and, as it could not 
see that the law in question • * * was designed to proiiiote the publie 
health, it pronounced the law unconstitutional and void." 

Rather the court will not so pronounce a law, unless it is able to see 
that it will not promote the public welfare, and that beyond a rea- 
sonable doubt. And it would seem further that Mr. Justice Peckham, 
in the L,ochner Case, did not put the matter exactly right, when he said : 

"In every case that cornes before this court, therefore, where législation 
of this character is concerned, and where the protection of the fédéral Consti- 
tution Is sought, the question necessarily arises : Is this a fair, reasonable, 
and appropriate exercise of the police power of the state. or is it an unreason- 
able, unnecessary, and arbitrary interférence with tiie right of the individual 
to his Personal liberty." 

Rathei-, is not the question that necessarily arises in such cases 
this : Is or not it palpably clear that the législation in question is not 
a fair, reasonable, and appropriate exercise of the police power of 
the state, but is an unreasonable, unnecessary, and arbitrary interfér- 
ence with the right of the individual to his personal liberty? 

If, then, in a given case the court must admit that it is possible for 
a reasonable man to conceive that the législation in question may sub- 
serve the public welfare, it must leave it alone. As said by Mr. 
Justice Holmes, in the Otis & Gasman Case: 

"While the courts nuist exercise a .ludgnient of their own, it by no means 
is true that every law is void which may seem to the judges who pass upon 
it excessive, unsuited to its ostensible end, or based upon conceptions of moral- 
ity with which they disagree. Considérable latitude must be allowed for dif- 
férences of view, as well as for possible peculiar conditions which this court 
can know but imperfectiy, if at ail. Otherwise a Constitution, instead of em- 
bodying only relatively fundamental rules of right as generally understood 
by ail English speaking communities, would become the partisan of a partieu- 
lar set of ethical or economical opinions, which by no means are held semper 
ubique et ab omnibus." 

And if, further, in a given case, the court must admit that it is 
possible for the Législature to hâve known some fact not known to 
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it which would make the législation in question conducive to the 
public welfare, it must keep its hands off. In the Powell Case, it was 
agreed that the oleomargarine which the défendant was charged with 
having for sale, a portion of which he sold, was in packages so marked 
as to let purchasers know that it was oleomargarine, and it ap- 
peared from the évidence offered and rejected that it was wholesome 
and nutritious, yet the statute and the conviction under it were up- 
held because it was conceived that it was possible that most kinds of 
oleomargarine in the market contained ingrédients that were or might 
becomc injurious to health, a fact as to which the court could not take 
judicial knowledge, but might hâve been known to the Législature 
and caused the passage of the law. But just hère the caution of 
Mr. Justice Brewer, in the Gulf, C. & S. F. R. Co. Case, should be 
borne in mind. It is in thèse words : 

"Wliile good faitli and a knowledge of existing fonditioiis on the part of tlie 
Législature is to lie presuiiied, yet to carry that ijresumiition to the extent 
of always holding that there must be sonie undiselosed aud unknown reason 
for snbjeoting certain individuals and corporations to hostile and discrim- 
iuating législation is to make the protecrting clause of the fourteenth amend- 
ment a mère rope of sand in no manner restraining state action." 

A final fundamental principle embodied in said décisions which the 
proper disposition of this case requires should be taken note of is 
this : If législation depriving one of his liberty or property or making 
a discrimination as to the persons to whom it is applicable does in 
fact hâve a real and substantial relation to the public welfare both so 
far as said deprivation and discrimination are concerned, the motive 
which prompted its enactment cannot be inquired into. In the Soon 
Hing Case, Mr. Justice Field said : 

"The principal objection, however, of the petitioner to the ordinance in 
question is founded upon the supposed hostile motives of the supervisors in 
passing it. ïhe pétition allèges that it was adopted owlug to a feeling of 
antipathy and hatred prevaillng in the city and county of San Francisco 
against the subjects of the Kmpcror of China 3-esident therein, and for the 
purpose of eompelling those eugaged in the laundry business to abandon their 
lawful vocation, and résidence there, and not for any sanitary, police, or 
other legitimate purpose. There is nothing, however, in the language of 
the ordinance, or in the record of Its enactment, which in any respect tends 
to sustain this allégation. And the ruie is gênerai, with référence to the en- 
actments of législative bodies, that the courts cannot inquire Into the mo- 
tiVes of the legislators in passing them, except as they may be disclosed on 
the face of the acts, or luferable from their opération, eonsidered with réf- 
érence to the condition of the country and existing législation. The motives 
of the legislators, eonsidered as the purposes they had in view, will always 
be presumed to be to accomplish that which follows as the natural and rea- 
sonable efCect of their euactments. Their motives, eonsidered as the moral 
inducemeuts for their votes, will vary with the différent members of the 
législative body. ïhe diverse character of such motives, and the impossibil- 
ity of penetrating into the hearts of men and ascertaining the truth, pre- 
cludes ail such inquiries as impracticable and futile. And in the présent case, 
evcn if the motives of the supervisors were as alleged, the ordinance would 
not be thereby changed from a legitimate police régulation, unless in its eu- 
forcement it is made to operate only against the class meutioned ; and of this 
there is no prêteuse." 
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In the Dobbins Case, Mr. Justice Day said : 

"It is urged that, where tlie exercise of législative or municipal power Is 
clearly withln constitutional limits, the court wlll not inquire into tlie motives 
which may hâve actuated tlie législative body in passing the law or ordinance 
in qnestion. Wliether when it appears that the tacts would authorize the 
exercise of the power. the courts will restrain its exercise beeause of alleged 
wrongful motives inducing the passage of au ordinance is not a question 
necessary to be deterniined in this case ; but, where the facts as to the situation 
and conditions are such as to establisli the exercise ot the police power in 
such manner as to opprpss or discriuiinate against a dass or an individnal, the 
courts may consider aud give weight to such purposc in consideriug the valid- 
ity of the ordinance." 

And, in the L-ochner Case, Mr. Justice Peckham said: 

"It is impossible for us to shut our eyes to the fact that many of the laws 
of this eharacter, while passed under what is clainied to be tlie police power 
for the purpose of protccting tlie publie healtli or welfare, are in reality passed 
from other motives. AVe are .iustilied in saying so, when from the eharacter 
of the law and the subject upon wliich it legisJates it is apparent that the 
public health or welfare bears but the most remote relation to the law." 

There is notliing in thèse statements of Mr. Justice Day and Mr. 
Justice Peclcham inconsistent with that of Mr. Justice Field in the Soon 
Hing- Case. Ail that they mean is that the courts hâve the rig-ht 
to consider the question whether any given législation has a real or sub- 
stantial relation to the public welfare, and, if they détermine that it 
has not, they hâve the right to conclude that it was enacted, not 
for the public welfare, but for the purpose of depriving the persons 
affected by it of their liberty and property. In such a case the latter 
is the real motive behind the enactment, and the claim that it was the 
public welfare that led thereto is mère prêteuse. But, where it de- 
term'nes that such législation does in fact bave a real and substantial 
relation to the public welfare, they do not mean to intimate that the 
courts hâve the right to inquire into the real motives that brought about 
its enactment, and if they conclude that in fact it was not the public 
welfare, but some sinister motive that was at the bottom of it to over- 
throw it. Always, as is to be gathered from Mr. Justice Peckham's 
statementj the inquiry as to motive is limited to the eharacter of the law 
and the subject upon which it legislates. It cannot go outside of that. 

This complètes our présentation of the fundamental principles em- 
bodied in the décisions of the Suprême Court we hâve added to those 
cited and relied on by appellee. There is nothiug in the latter décisions 
qualifying in the slightest those principles. We hâve just directed 
attention to Mr. Justice Day's statement, in the Dobbins Case, and 
Mr. Justice Peckham's statement, in the Lochner Case, on the ques- 
tion of motive and shown their true bearing. In the Yick Wo Case, the 
ordinance involved made the discrimination it permitted to turn on 
the choice of the board of supervisars, a discrétion not "to be ex- 
ercised upon the circumstances of each case," but an "uncontrolled 
discrétion." There was no power to prescribe a limit as to how many 
persons should carry on the laundry business, and hence there could 
hâve been no power to sélect those who should carry it on. In the 
Gulf, C. & S. F. R. Co. Case, it was held that the classification of the 
statute involved therein, by which the attorncy's fee imposed was 
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limitée! to railroad corporations, had no real or substantial relation 
to the public welfare. It was unreasonable and arbitrary and did 
not embrace ail persons similarly situated. Tliis was true also of the 
classification of the statute involved in the Cotting- Case. It limited the 
charges alone of the Kansas City Stock Yards Company and omitted 
other companies engaged in the same business at the same place. The 
discrimination was attempted to be uphekl by the circumstance that the 
other companies did a smaller business. Eut it was held that this was 
not a reasonable basis of classification and was purely arbitrary. Mr. 
Justice Brewer said : 

"If once the Uoor is oiiened to tlie affimiance of t!ie proposition tlint a state 
may regulate one who does niucli l)usiness. wiiile not re^ulating anotlier who 
does tlie same but less business, tlien ail signiflcance in tlie guaranty of tbe 
equal protection of the laws is lo.st." 

And likewise, of the classification of the statute involved in the 
Union Sewer Pipe Co. Case, it was held that the limitation of the 
application of its provisions to ail sellers of articles outside of agri- 
culturists and live stock dealers had no real or substantial relation to 
the public welfare. It did not apply to ail similarly situated and was 
unreasonable and arbitrary. 

Then, as to the Dobbins Case : The city of Los Angeles, on August 
16, 1901, enacted an ordinance prescribing the limits within which gas 
works might be erected. Under this ordinance and a permit from the 
fire commissioners, Mrs. Dobbins had begun the érection of gas works 
and expended considérable money in doing so. Thereupon and whilst 
the érection of said works was in progress, to wit, on November 25, 
1901, a little over three months after the enactment of said ordinance, 
said city enacted another ordinance narrowing the limits within which 
gas works might be erected, so as to exclude the place where said 
works were being erected. Within the original limits there was a 
large amount of vacant and unoccupied land, and it was devoted al- 
most exclusively to manufacturing enterprises. It was held that the 
ordinance narrowing the limits had no real or substantial relation to the 
public welfare, and that the purpose of its enactment was to deprive 
Mrs. Dobbins of her property so that she might not compete with 
another gas company supplying the city with gas. In the Lochner 
Case, on the same ground, the statute limiting hours of labor in 
bakeries was invalidated. In ail thèse cases it was held, not only that 
the statute or ordinance involved had no such relation to the public 
welfare, but that it was palpably clear that such was the case. 

With this preliminary considération of fundamental principles we 
are prepared to take up the act in question and détermine its validity. 
At the outset, then, it must be conceded that there are two things which 
do not aiïect its validity and bave no bearing whatever upon the dé- 
termination thereof. One is the efïect of the enforccment of the act 
on the liberty and property of the appellee. It is true that, when ap- 
pellee acquired its property and made its investment, there was no 
restriction upon its right to ope'"ate a race track for running horses. It 
was a lawful business, and appellee had a right to conduct it as it chose, 
provided it did not infringe the rights of others. And it may be true 
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that an enforcement of said act may resuit in a material pecuniary 
loss to the appellee. Yet notwithstanding this the act is valid, if it is 
not palpably clear tliat it lias no real or substantial relation to the public 
welfare. 

The other thing- is the motive which prompted its enactment. It is 
urged with some fervor that it was to prevent compétition on the part 
of the Western Jockey Club's association, the appellee, with the 
American Turf Association's two associations, the New Louisville 
Jockey Club and the Latonia Jockey Club, during- such dates as thev 
désire to hâve race meetings, and particularly on the part of the appellee 
with the New Louisville Jockey Club, during- its spring race meeting 
in May, which it has held at that time for over 30 years in succession ; 
and possibly this may hâve had something to do with its enactment. 
The matters relied on to establish such motive are such as thèse : Prior 
to the enactment of said act, racing in Kentucky with running horses, 
it is said, had been in vogue for over 100 years without state régula- 
tion. It was not until appellee appeared on the scène that any at- 
tempt at such régulation was made. Again, in the ordinary course of 
things the act in question would not hâve gone into force until some 
time in June, after the time of said New Louisville Jockey Club's race 
meeting in May of this year had been held. There would not, there- 
fore, in that contingency, hâve been anything to prevent appellee hold- 
ing a race meeting at the same time and thus competing with said club. 
The ordinary course of things was not pursued, but an emergency 
clause was inserted in the act which made it take effect immediately 
upon approval of the Governor, and the only emergency stated was that 
there was no gênerai law regulating racing in Kentucky, and it was 
désirable that one should be in opération as soon as possible. Again, 
the appellant Charles F. Grainger, one of the members of the com- 
mission, was at the time of his appointment and has been ever since 
président of said New Louisville Jockey Club, and said club's applica- 
tion for license and assignment of dates was made by M. J. Winn, 
président of said American Turf Association. And, finally, since the 
enactment of said act, nothing has been done practically of any sub- 
stantial bearing that would not bave been done had there been no 
act, except to prevent appellee from holding a race meeting that 
would compete with said American Turf Association's two clubs, said 
New Louisville Jockey Club and said Latonia Jockey Club. 

Yet, notwithstanding such may hâve been the motive that prompted 
the enactment of said act, the act is valid if it is not palpably clear that 
the act has no real or substantial relation to the public welfare. The 
validity, then, of the act hangs upon but a single considération. There 
is but one question to be answered in determining its validity. That 
question is this : Is it or not palpably clear that said act has no real or 
substantial relation to the public welfare? It is to be noted that the 
question is not : Does it or not hâve a real or substantial relation there- 
to? But: Is it or not palpably clear that it does not? This must be 
determined both as to the deprivation it autliorizes and the classifica- 
tion it makes. In order to answer it correctly we must bave in mind 
just what it provides in the way of deprivation and classification, and 
this is to be found in the powers it confers on the commission and the 
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exemptions it makes as to trotting horse and fair races. Apart from 
the power to prescribe the rules, régulations, and conditions under 
which running races shall be conducted in Kentuck)^ it confers on it 
the power to grant and to revoke licenses and to assign and fix dates at 
which race meetings under the licenses may be held. It is true that 
no express power is conferred to assign or fix dates unless it is in- 
cluded in the power to prescribe such rules, régulations, and conditions, 
as to which we hâve grave doubt. But we think it is to be implied from 
the second court review provision contained in the proviso of section 
3, which provides that a refusai to assign dates for at least 40 days 
in each year shall be subject to court review, and the commission from 
the form of license adopted by it seems to hâve so construed the act. 
The power to grant licenses is to be exercised when "in the judg- 
ment of the commission a proper case for issuance of" a license is 
shown. The power to revoke a license is to be exercised upon "any 
violation" of the rules, régulations, and conditions prescribed by the 
commission, or "whenever the continuance" of the license "shall be 
deemed by the commission not conducive to the interests of legitimate 
racing." There is nothing said as to the considérations that shall afifect 
the commission in the matter of fixing dates. But, as the act in no 
other particular contemplâtes that the commission shall act otherwise 
than along reasonable lines, it would not seem that it contemplated 
that it should do so hère. So that we must conclude that the power 
conferred on the commission in ail particulars was to act "in the honest 
exercise of a reasonable discrétion." That such is the case is made 
certain by the provision that the action of the commission in ail three 
particulars was subject to court review. Its action bas to stand the 
test of judicial criticism. It is suggested that the only review pro- 
vided for in the matter of assignment of dates was of a refusai to assign 
at least 40 days in each year, and that no review was provided of a re- 
fusai to assign particular dates applied for — so that, if the commission 
assigned at least 40 days in each year, its action was final. This is the 
letter of the provision, but as it seems that it is the gênerai intent of the 
act that in no particular should the commission's action be final, 
it is hardly its spirit. We need not, however, commit ourselves on this 
point. Even if it was intended that the action of the commission as to 
the assignment of particular dates applied for should be final, yet there 
is no reason to doubt that it was further the intent of the act that the 
action of the commission in regard thereto should be had "in the honest 
exercise of a reasonable discrétion." And it may be conceded that it 
was still further its intent that in case two associations should apply for 
the same dates the commission should hâve power to assign the dates 
applied for to one and refuse them to the other. The room for the 
exercise of a reasonable discrétion in such a contingency may be small, 
and it may tax one to indicate in advance possible considérations that 
might reasonably influence the commission in assigning the dates to one 
association rather than the other, yet it cannot be said that there are 
no such considérations, and that the commission would be left to the 
alternative of doing as it pleased or tossing a copper. Is it or not then 
palpabh' clear that the said act in whole or in part has no real or sub- 
stantial relation to the public welfare? Appellee's real contention is 



540 148 FEDERAL EEPOETER. 

■that said act, in that it exempts the opération of trotting; and fair as- 
sociation race tracks from its provisions, and confines tlieir application 
to the opération of running- race tracks, and further in that as to tlie 
opération of running race tracks it confers on the commission the 
power to assign dates at wliich race meetings may be lield, inckiding as 
it does the power to choose between two associations owning such race 
tracks in the same or separate communities within the state as to wliich 
of them may hold a race meeting at any particnlar time, is out of such 
relation to the public welfare. It is therefore not the deprivation but 
the discriminating or classification feature of the act of which complaint 
is made. There are, as indicated, two particulars in which it has such 
feature, and it is claimed that in each particular the act has no real 
or substantial relation to the public welfare. We will dispose of the 
claim as to the last particular first, and, in so doing, we will assume 
that the claim as to the first particular is unsound. To do this correctly 
it is necessary that we understand how it is that législation with référ- 
ence to the opération of running race tracks can hâve relation at 
ail to the public welfare of the state of Kentucky. It is in this way: 
The opération of such race tracks is a source of amusement to such of 
its people as enjoy running races. It may be, as contended by ap- 
pellants, also the source of great material good in that large sums of 
money are invested in said state in thoroughbred horses, from which 
running horses are produced, and tlie opération thereof is essential to 
the maintenance of this industry. To what extent the opération of such 
race tracks contributes to the welfare of that state in thèse particulars 
it is not for us to say. Conceding that it does so to a material extent, 
it must be admittecl that in certain particulars it is also detrimental 
thereto, mainly in one. As it is a matter of common knowlcdge, this 
court judicially knows that an invariable accompaniment of the opéra- 
tion of such race tracks is betting on the races there run. This betting 
is carried on upon the grounds by means of what is called book making, 
possibly also by pool selling, and othervvisc. The betting induccd 
thereby is not confined to the race tracks. It is carried on also in pool 
rooms away from the tracks ; information of the results of the races 
being transmitted thereto by means of the telegraph. It is not neces- 
sary that we descant upon the demoralizing effect of such gambling 
on the communities where it is carried on, particularly of that carried 
on in pool rooms. Itis known to ail. That such pool rooms or betting 
away from the track exists, or at least has existed, in the state of 
Kentucky, we know from the décision of the Court of Appeals in the 
following cases, to wit : Cheek v. Comonwealth, 79 Ky. 359 ; Common- 
wealth V. Simond, 79 Ky. 618; Bollinger v. Commonwealth, 98 Ky. 
574, 35 S. W. 553 ; Commonwealth v. Enright, 98 Ky. 635, 33 S. W. 
1111. 

In the Cheek Case, it was held that one who had sold pools upon 
horse races in a hcuse under his control within the state had been 
guilty of the common-law offense of "keeping a disorderly house." 
In the Simond Case, it was held that one who had operated therein 
a machine known as "French Pool" or "Paris Mutual," used in bet- 
ting on horse races, had been guilty of a violation of a statute of the 
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state prohibiting the opération of a "contrivance used in betting." 
And, in Ihe Bollinger and Enright Cases, it was held that certain 
persons who had permitted persons to habitually assemble in houses 
under their control and there engage in betting on horse races had 
been guilty of the ofifense of maintaining a conimon nuisance. In 
the Bollinger Case, Judge Lewis said : 

"And such gaming houae is really more conducive of evil to the public mor- 
als than a race track, Vwcause those who assemble there are invlted only by 
passion for gambllng and cupidlty." 

In this expression it is recognized that a race track is a source 
of evil both in the gambling that is permitted there, and in that which 
is carried on in pool rooms; the evil in the latter particular being 
greater than that in the former. In its effect on this evil is one way 
at least then in which législation with référence to the opération of 
running race tracks can hâve relation to the public welfare. And so 
great is that evil that there can be no doubt that législation having 
the effect of prohibiting the opération thereof within the state of 
Kentucky entirely would be valid, notwithstanding it would put an end 
thereto as a source of amusement and might destroy entirely its thor- 
oughbred horse industry. Such législation would find support in the 
décision of the Suprême Court in the cases of Stone v. Mississippi, 
101 U. S. 814, 25 L. Ed. 1079, and Douglas v. Kentucky, 168 U. S. 
488, 18 Sup. Ct. 199, 42 L. Ed. 553, in which législation abolishing 
lotteries was upheld, and, in the Booth and Otis & Gasman Cases, 
in which législation abolishing dealing in options and sales of corporate 
stock on margins was upheld. Certainly législation whose effect is 
not to abolish the opération of such race tracks, but to minimize this 
evil and other evils arising thcrefrom, bas a real and substantial re- 
lation to the public welfare and is valid. 

In the cases of State v. Robv, 142 Ind. IfiS, 41 N. E. 145, 33 L. 
R. A. 213, 51 Am. St. Rep. 174, State v. Forsvthe. 174 Ind. 466, 
44 N. E. 593, 33 L. R. A. 221, and Grannan v. West Chester Racing 
Association, 153 N. Y. 449, 47 N. E. 896, such législation was up- 
held and treated as valid. The Indiana statute provided for no com- 
mission nor a license to operate a race track. It simply limited the 
time within which racing might be had. It could onlv be had be- 
tween April 15th and November 15th in each year. Race meetings 
by any association could not be hcld oftener than three times a year 
and two times in any period of CO days, nor longer than 15 days at 
a time, nor until after the full ]ieriod of 30 days had elapsed after a 
meeting had been held. The New York statute provided for a com- 
mission and the granting of licenses to operate according to cer- 
tain rules. The Indiana statute seems to apply to ail race tracks, 
and the New York statute only to running race tracks. 

Such is the character of the act in question. It has a tendency to 
minimize ail evils arising from the opération of running race tracks. 
It limits the time within which they may be operated, to wit, between 
April Ist and December Ist in each year, between sunrise and sunset 
and for such length of time as the commission may détermine. It 
requires a license to operate at ail and prOvides for its revocation. 
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It authorizes the commission to prescribe the rules, régulations, and 
conditions under which racing may be had. In ail thèse particulars, 
therefore, the act has real and substantial relation to the public welfare. 
But thèse are not the only particulars in which it has the tendency 
to minimize those evils. The power to assign dates for race meet- 
ings involves not only the power to limit their duration but the power 
to limit the number of associations within the state or in any given 
community that may operate during the same period of time, and even 
to limit to one association the right to operate its race track during 
any given period of time. The power to limit in this particular has a 
tendency to minimize those evils. The more associations that are 
operating their race tracks within the state, and particularly within 
the same community, during the same period of time, the greater 
the harm to the welfare of the state, and the less the number of as- 
sociations that are so doing the less the harm. This is self-evident 
and needs no élaboration. It follows that this right of limitation in- 
volved in the power to assign dates has such relation to the public 
welfare and must be valid. If this is so, then the power to choose 
and sélect the associations or association that shall operate during any 
given period of time, involved also in the power tO' assign dates, 
also has such relation to the public welfare and must be valid. The 
power so to limit cannot exist without the power to choose or sélect. 
The fact that the power to limit has a real and substantial relation to 
the public welfare nécessitâtes that the power to choose or sélect 
has such relation thereto. 

We are driven then to the conclusion that the power to assign dates 
with ail it involves has such relation to the public welfare and is valid. 
This is so even if the assignment of the commission of particular 
dates, and hence the power to choose or sélect is final and conclusive, 
and not subject to court review. Direct authority in support of this 
position is to be found in the décisions of the Suprême Court in the 
Slaughter House, Christensen, L'Hote, and Davis Cases and of this 
court in the Wiemer Case. This disposes of this portion of the dis- 
criminating or classification feature of the act in question. And in 
passing it is to be noted that, even if we are wrong hère, it does not 
follow that the whole act is unconstitutional, that appellee is entitled 
to operate its track without a license, and that the first provision of 
the order appealed from is correct. It is possible to take the view 
that this portion of the act is invalid and the rest of it valid. 

Then, as to the other portion of the discriminating or classification 
feature of saidact, to wit, its application solely to associations oper- 
ating running race tracks. Is it or not palpably clear that in so far 
it lias no real and substantial relation to the public welfare ; that in 
making the discrimination or classification in this particular the act 
does not hâve regard to the requirements of the public welfare? 
We think there can be no question that it is not. As stated, gambling 
is the invariable accompaniment of the running race track. It is 
allowed on the track and is carried on in pool rooms away therefrom. 
Those tracks are often operated by gamblers and alwa3's by those who 
encourage such gambling. The gambling so induced is a source of 
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great revenue to them in the sale of the book making or pool selling 
privilèges and of the news privilège. They are operated, therefore, 
from a commercial standpoint. Possibly there may be some exception 
to this statement, but it is certainly correct in the main. Not infrequent- 
ly said race tracks hâve been so operated as to create great scandai 
and to call forth attempts at their suppression. None of this can be 
said to be true of racing on fair association tracks. They are operated 
only once a year, usually not longer than a week at a time. Such 
betting as is allowed at them is not of the refined kind involved in 
book making or pool selling, and is not the source of demoralization. 
So far as pool rooms are concerned, they hâve no connection with such 
racing, as a raie at least. As to trotting race tracks this court does 
not know that any of the things said in regard to running race tracks 
are to any material extent true of trotting race tracks. Probably at 
times the races run on them are bet upon through book making and 
pool selling both on the track and in the pool rooms away therefrom, 
but to what extent this is so we do not know. Nor do we know that 
they are mainly operated from a commercial standpoint or are attend- 
ed with any degree of scandai. In the absence of such knowledge, 
we cannot say tliat the exemption of them from the provisions of the 
act in question does not hâve a real and substantial relation to the 
public welfare. As in the Otis & Gasman Case the California statute 
prohibiting the sales of shares of corporate stock on margin and of 
no other articles was upheld on the ground that probably the evil 
sought to be stopped was in California confined in the main to such 
sales, so hère we cannot say that it is not possible that the evil that is 
affected by the act in question is not confîned in the main to the running 
race track. To say the very least, therefore, it is not palpably clear 
that this classification feature of the act does not hâve real and sub- 
stantial relation to the public welfare. 

It must be held, therefore, that in neither particular as to which com- 
plaint is made is said act in violation of the fourteenth amendment. 
In our considération of the question as to whether it is, we hâve not 
found it necessary to consider the reason for the commissioner's ac- 
tion in refusing to assign to appellee the date for which it applied. 
The reason assigned in the minutes of the meeting of the commission 
is that said dates had been previously assigned to the New Louisville 
Jockey Club and the Latonia Jockey Club. The reason wiH hardly stand 
criticism. The oral applications of said clubs were made at the same 
meeting at which appellee's written application was filed. The only 
ground for stating that the dates had been previously assigned was 
that said oral applications were first acted on and granted before ap- 
pellee's application was acted on. And the appellants in their answer 
showed a disposition to get away from the reason they had so as- 
signed in alleging as a reason for their action that appellee's officers 
had after presenting its application stated that they did not désire an 
assignment of the dates applied for, and that appellee was not properly 
equipped for having races at those dates. The évidence presented in 
the iower court might justify the conclusion that the true reason there- 
for was to prevent compétition, at least, with said New Louisville 
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Jockey Club; and, further, that the assigning of said dates to said 
club and excluding of appellee therefrom was due to a préférence of 
it over appellee, and not to any considération relating to the public 
welfare, and that in making said assignments said club was given 
what is termed the cream of the racing season at Louisville. Possibly 
the préférence so shown said club may find some justification in the 
fact that the public welfare did not figure at ail in the commission's 
had operated its race tracks. But said préférence thus shown and the 
fact that the public welfare did not figure at ail in the commission's 
action in no way aflfects the validity of the act in question. Said act 
is not to be construed as authorizing the commission to act otherwise 
than "in the honest exercise of a reasonable discrétion," and the pos- 
sibility that it may act otherwise and its action may not be reviewable 
does not for the reasons heretofore stated call for the overthrow of 
any of its provisions. 

The claim set forth in the bill that it is in violation of the tenth 
section of the first article of the fédéral Constitution is not insisted on 
hère, and no point seems to hâve been made of it below. So no fur- 
ther référence need be made to it. 

As to the wisdom of the enactment of said législation or of any of 
its détails it is not for us to say. We are concerned only with the ques- 
tion as to whether it is in violation of the fédéral Constitution. 

Then as to the second provision of the order appealed from: That, 
as heretofore stated, présupposes that said act is constitutional, and 
that appellee needs a license in order to operate its race track lawfully. 
It in effect commands the appellants to grant it a license. Appellee 
maintains that it was entitled thereto because the right of review 
conferred by the act is sucli a right as it had a right to assert, and the 
action sought to be reviewed was in violation of the fédéral Consti- 
tution. We do not find it necessary to take issue hère as to either 
position taken. Assuming for the sake of the argument that both 
are correct, still appellee was not entitled to said provision of the 
order. This is so for several reasons. In the first place, if appellee 
was entitled to a license at ail, it was not entitled to as broad a one 
as that whicli the appellants by said provision were so commanded to 
issue. The only grounds upon which it can be said that it was en- 
titled to such a broad license are that the act did not empower the com- 
mission to assign dates or in so far it was unconstitutional. But we 
bave already reached the conclusion that neither ground is maintain- 
able. Then, again, the commission has never refused to issue the 
appellee a license, and no showing has been made that if applied to 
tberefor it would refuse to grant it. Appellee bas never applied for 
a license, and hence the commissioner has never had an opportunity 
to refuse to grant it. The only thing that it has applied for is an 
assignment of particular dates. If that application is to be treated 
as in efifect an application for a license also, the refusai to assign dates 
applied for was not a refusai to grant a license, and it cannot be so 
treated. 

And, finally, the suit below was against the appellants in their în- 
dividual, and not in their officiai, capacity. It was in their officiai 
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capacity only that they had power to grant a license or to take any 
other action under the act. 

The fact that this court has no jurisdiction of an appeal from the 
final decree in said suit is no reason for dealing with this appeal in 
any manner différent from which it would be dealt with if it had 
jurisdiction thereof; and this case cornes within the rule reco^nized 
in the case of Louisville Home Tel. Co. v. Cumberland Tel. & Tel. Co., 
111 Fed. 663, 49 C. C. A. 524, for reversing an order granting a 
preliminary injunction. 

The order appealed from is therefore reversed, and the case re- 
manded for further proceedings consistent herevvith. 



BEATjMEAR V. HUTCHINS et al. 
(Circuit Court of Appeals, Fourth Circuit. November 8, 190G.) 

No. 580. 

1. PuBiio Lands— Chebokee Lands of North Cabolixa— Manneb of Pbi- 

VATE EJÎTEY. 

Pub. Laws N. C. 1835. p. 7, e. 6, as amended by Pub. Laws 1830-37, p. 
29, c. 7, relating to Cheroliee Indian lantls, and carried into 1 Rev. St. N. C. 
1837, c. 42, §§ 1, 36, made ail vacant and unsurveyed lands west of the Meigs 
and Freeinan line of 1802, wliieh had been acquired by the state from the 
Cherokee Indians by the treaties of 1817 and 1819, subject to entry and 
grant under the gênerai entry and grant laws of the state, and a grant of 
lands within said territory from the state, issued pursuant to such author- 
ity, and regular on its face, is presumptively of lands which were vacant 
and unsurveyed, and valid, and cannot be collaterally attaeked. Such a 
grant is suflficient, prima facie, to support an action of ejectment. 

2. Same— Validity of Grant. 

A grant of land from the state, based on a prior entry, and issued on 
the payment of the purchase priée in accordance witli said entry, is not 
alïected by a law enaated between the date of the entry and the Issuance 
of the grant. 

3. EviDENCK— RuLixG ox Admissibility of Deed. 

In passing upon the admissibility of state grants or deeds ofïered as 
évidence by plaintiff in e.iectment as the foundatiou of bis title, the only 
question is as to the competency of the instnnnents, and an objection to 
the same will not be sustained unless the probate is détective. 

4. Ejectment. 

The rulings of the court, in excluding évidence offered by a plaintiff 
in ejectment to prove title, considered, and liehl erroueous. 

5. PiiKLic T;ANns — NoBTU Caeolina — Cbeation of New County — Completion 

DP Oeganization. 

Jackson county, N. C, was created by Pub. Ijaws 18.")0-.51. p. 97, c. 38, 
from territory of Maçon and Ilaywood counties. but by chapter 39 (page 99), 
passed on the same day, it was provided that the ofBeers of the old coun- 
ties should continue to exercise jurisdiction over the territory ont off 
from their respective counties as before, and there was no provision for 
the permanent organization of .Jacl^son county until the enactment of 
ehaiiter 44, p. 97, I^aws 1852, under which such organization was made in 
1853. Hcld, that until such time .lackson county had no légal existence, 
and that an entry in 1852 of public land situated in that part of Jackson 
county taken from Maçon county was properly made before the entry 
taken of Macoa county. 

148 F.— 35 
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In Error to the Circuit Court of the United States for tlie Western 
District of North Carolina, at Asheville. 
For opinion below, see 134 Fed. 257. 

Geo, H. Smathers (F. A. Sondley, on the brief), for plaintilï in 
error. 
James H. Merrimon, for défendants in error. 

Before GOFF and PRITCHARD, Circuit Judges, and PURNELL, 
District Judge. 

PRITCHARD, Circuit Judge. Thîs is an action of ejectment 
brought by the plaintifï in error against the défendant below Thomas 
Hutchins, in the superior court of Swain county, N. C, on the 16th 
of October, 1899, to recover of the défendant the possession of two 
tracts of land of 640 acres each, situate and lying in Swain county. 
The défendant the Whittier Lumber Company was, by an order of 
the presiding judge of the superior court of Swain county, permitted 
to become a party and défend the title to the said two tracts of land 
as the landlord of the défendant Hutchins. Upon a pétition filed by 
the défendant Whittier Lumber Company on June 14, 1900, the case 
was removed from the superior court of Swain county to the Circuit 
Court of the United States at Asheville. The case was tried at the 
November term, 1904, of the Circuit Court, and the following issues 
submitted: (1) Is the plaintifï the owner in fee simple, as alleged in 
bis complaint, of the land described therein and entitled to the posses- 
sion thereof ? (2) Is the défendant in the wrongful possession thereof 
as alleged in the complaint? (3) What damages is the plaintifï enti- 
tled to recover? 

The plaintifï ofïered in évidence state grant No. 16 and patented 
by the State to J. L. Moore on January 5, 1854. Counsel for défend- 
ants in error objected to the introduction of this grant for the follow- 
ing reasons : First, that the land embraced in said grant was not sub- 
ject to entry under the laws of North Carolina, on the date the same 
purported to hâve been entered, the 26th day of July, 1852, and that 
the said grant obtained thereon was for that reason void; second, 
that said land appeared from said survey to bave been entered before 
the entry taker of Maçon county, after tlae county of Jackson had been 
created by the General Assembly of North Carolina, and that such entry 
was not authorized by the laws of North Carolina and had not been 
cured by any subséquent législation enacted by the state of North Caro- 
lina, and that said grant was for that reason void. 

At this stage of the trial, and in connection with the objections made 
by the attorneys for the défendants to the introduction of said grant in 
évidence, in order to présent the point as to the validity of the said 
grant, and another grant, being grant No. 18, issued and patented to 
J. L. Moore by the state of North Carolina, adjoining grant No. 16, 
entered, surveyed, and granted on the same date, and of the same char- 
acter, the plaintiff's attorney admitted that the said grants were the 
sole basis of plaintifï's title to the said two tracts of land, and there- 
upon in open court, and in the présence of the court and jury, tlie fol- 
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lowing agreements and admissions were made by Geo. H. Smathers, 
attorney for the plaintiff, and Jas. H. Merrimon, of the law firm of 
Merrimon & Merrimon, attorney for défendants, as to the facts : First, ' 
tliat the two tracts of land described in plaintiff's complaint, and sought 
to be recovered in this action, lie west of the Meigs and Freeman line, 
ind within the territory acquired from the Cherokee Indians by trea- 
ties made and concluded between the United States and the Cherokee 
Nation or Tribe of Indians, in the year 1817, and 1819, and that said 
tracts of land are a portion of what are known as "Cherokee Lands" ; 
second, that the said lands are a part of the territory taken from Maçon 
county by the act of the General Assembly of North Carolina, ratified 
the 29th day of January, 1851 (Pub. Laws N. C. 1850-51, p. 97, c. 38), 
establishing the new county of Jackson, and are located within the 
boundaries prescribed by the General Assembly under that act for the 
said new county; third, that at the dates of the entries of the said two 
tracts of land, ÏDy J. L. Moore on the 36th day of July, 1852, and also 
at the date of said grants by the state of North Carolina on the 5th day 
of January, 1854, to J. L. Moore, the said lands were located within 
the boundaries prescribed by the législation establishing the new coun- 
ty of Jackson; fourth, that, since the entries and grants of said two 
tracts of land to J. L. Moore, another new county has been established 
by the législation of North Carolina, called Swain county, and the said 
two tracts of land were at the commencement of this action and are 
now in Swain county ; fifth, that the several treaties between the United 
States and the Cherokee Indians pertaining to the Cherokee lands in 
North Carolina should appear in the facts, and also ail législation, gên- 
erai or spécial, by the state of North Carolina pertaining to the said 
Cherokee lands, or their entry and grant, and also the act of January 
29, 1851, establishing the county of Jackson, together with gênerai 
or spécial acts pertaining to the said county, should constitute part of 
the facts in this case — thèse to be read from the books and records; 
sixth, in this connection the plaintiff offered in évidence grant No. 18, 
issued and patented by the state of North Carolina to J. L. Moore on 
January 5, 1854, covering the other tract of land described in plaintiff's 
complaint, which it was admitted by the plaintiff was entered on the 
same date upon a similar survey, and under the same circumstances 
as grant No. 16 (Exhibit A) aforesaid, and same objections were made 
by the counsel for the défendants to the introduction of said grant in 
évidence as that made to grant No. 16 (Exhibit A) aforesaid. Upon 
the foregoing admissions and agreed state of facts, and after a full dis- 
cussion of the matter by the counsel for both plaintiff and défendants, 
the court sustained the objections of défendants and refused to admit 
the grants in évidence and declared the same to be void. 

The plaintiff next offered to prove that thèse grants were duly re- 
corded in Jackson county within the time required by law, and offered 
to introduce in évidence the deeds and a certified copy of a will con- 
stituting the plaintiff's (H. Bealmear's) muniment of title to said two 
tracts of land, grants Nos. 16 and 18 aforesaid, and prove the location 
of the same, and that said deeds had been recorded in the proper coun- 
ties, and that said will had been duly proven, probated, and recorded. 
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etc., in the manner provided by the laws of North Carolina, whereupon 
the court asked counsel for the plaintiff if the deeds and copy of will 
aforesaid were offered in évidence with a view of showing' any other 
title than that derived through grants Nos. 16 and 18 aforesaid, or 
an actual possession of the said two tracts of land under any of said 
deeds as color of title, to which the connsel for plaintiff rephed, "No," 
but offered to introduce the same with the view of showing the plain- 
tiff's chain of title to the tracts of land in controversy, and admitted 
that he relied solely on the validity of the grants and chain of title to 
show title in plaintiff to said tracts of land. Counsel for the défend- 
ants, without examining the deeds and certified copy of will, and with- 
out even admitting that they passed such title as they purported to con- 
vey, objected to the introduction of the same in évidence upon the 
ground that the grants aforesaid had been declared by the court to be 
void, and that said évidence was immaterial. This objection was sus- 
tained by the court. No évidence whatever was offered by the défend- 
ants. The court then directed the jury to answer the issues in favor 
of the défendants. 

The merits of this controverse^ hâve been ably presented by counsel 
representing the respective parties. The General Assembly of North 
Carolina at its session of 1789 passed an act reserving to the Cherokee 
Indiâns a vast territory of country, which is now known as "Western 
North Carolina" and "Eastern Tennessee." The portion of this ter- 
ritory embraced in Western Carolina was at that date known as "Chero- 
kee lands." By the fifth section of an act passed by the General As- 
sembly of North Carolina in 1783, entitled "An act for opening the 
land office for the rédemption of specie and other certificates," etc., the 
following réservation was made for the use of the Cherokee Indians, 
to wit.: 

"That the Cherokee Indians sliall hâve and enjoy ail of tliat tract of land 
bounded as follows: Beginnnig on Tennessee where the sonthern boundiiry 
of this State intersects the same nearest Cluekaniaufta towns, thenco up the 
middle of the Tennessee and Holstou to the middle of the French Broad, 
thenee up the middle of the French Broad river (which lands are not to Include 
auy island or islands in said river) to the mouth of big Pigeon river, thence 
up the same to the head thereof, thence along the dlviding ridge between 
the waters of the Pigeon rlvier and the Tuckasejali river to the southern 
bonndary of this state ; and the lands contalned within the aforesaid bonnds 
shall be and are hereby reserved unto the said Cherokee Indians and their 
nation forever; and anything herehi to the contrary notwithstanding." 

Section 6 of said act reads as follows : 

"That no person shall enter and snrvey any lands wlthin the bounds set 
apart for the said Cherokee Indians, nnder a penalty of flfty ponnds specie 
for every snch entry so made to be reeovered in any court of law in this state 
by and for the use of any person who shall sue for the same and ail such entries 
and grants thereupon, if any should be made shall be utterly void." 

The Législature of North Carolina, at its session of 1789, passed an 
act ceding or authorizing the cession of the section of country com- 
prising the state of Tennessee to the United States, and the deed of 
cession was made February 25, 1790, By the adoption of the Constitu- 
tion of the United States the several states surrendered their power 
to niake treaties with the various Indian tribes. Subsection 3 of sec- 
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tion fi, and also section 10, of article 1 of the Constitution of the United 
States. Therefore, after the adoption of the Constitution, ail treaties 
with Indians had to be made with the United States. Xevertheless, 
when a treaty was made which had for its object the extinguishment of 
the title of the Indians or their right of occupancy to the land wilhin 
the original 13 states, the land reverted to and became a part of the 
public domain of the states. 

Among other things, our attention bas been called to a nuniber of 
treaties entered into from timc to tirne by the United States with the 
Indians who originally occupied the territory known as "Western Korth 
Carolina." Without undertaking to enter into détails as to when and 
where thèse treaties were made, or as to the amount of territory af- 
fected by the respective treaties, \ve will content ourselves by saying that 
the Indians from time to time disposed of their lands by treaty and were 
finally divested of the remaining portion east of the ceded territory (that 
is to say, the boundary line between North Carolina and Tennessee) by 
the New Echota Ti'eaty entered into by the Indians with the United 
States at New Echota, Ga., on the 29th of December, 1835. By the 
adoption of tbis treaty the state of North Carolina became reinvested 
with title to ail the lands in said territory. This treaty contained a réser- 
vation to the effect that a certain class of individual Indians might hâve 
the right to remain east on the terms and conditions named, and that 
they should be entitled to a "pre-emption right to 160 acres of land at 
the; minimum Congress price to include their improvements." This 
was the last treaty made between the United States and the Cherokee 
Indians before they moved west. Thèse Indians were commonly knowri 
as "Eastern Cherokees," and those v,'ho had emigrated to the west prior 
to that time were known as "Western Cherokees." 

The Législature, at its session of 1819, passed an act in regard to the 
disposition of the Indian lands that had been acquired by treaty, the 
first, second, third, fourth, fifth, sixth, seventh, eighth, and tenth sec- 
tions of which are as follows : 

"1. That as sooii as may bo coiivenient aftor tho passade of this act, the 
Governor shall appoint two commissioners whosc duty it sliall be to snperin- 
tencl and dii-oct the manner in \Yli)ch the said lands sliall be surveyed and 
laid oiï into sections eontaining from fil'ty to three hundrert acres of land ; that 
they shall further cause the principal s\n•ve^■or to note down in each of said 
sections the quulity of the land contained therein, stating that it is of the first, 
second or third quality ; and In ail cases where it can be doue with eonvenlenee, 
or the situation of tlie land will admit of it, snch portion of the adjoining 
monntainous lands shall be inclnded in eacli section as may be deemed 
suUicient for buildin^çs, feiices, fuel and other necessary impi'ovements. 

"2. That one i)rincipal surveyor of sivill and integrity, slmll also be ap- 
poiuted by the Governor, witli full power and anthority to appoint as many 
deputy surveyors, cliain carriers and marlcers, and to employ as many pack 
horses as may bo thousht necessary to comiilete the said survey in tlie most 
speedy and effectuai manner; for whoso couduct the said principal surveyor 
shall give bond and security in the sum of ten tlionsand dollars payable to 
the Governor for the time being, for the faitbful dis<'liarjre of tiie several 
dtities imposed by this act. It shall further be the duty of the said principal 
surveyor, under the directions of the commissioners afoi-esaid, to cause each 
section by him surveyed to be measured and niarlced, the corners to be clear- 
Iv designated on trees, or otherwise, with the number of each section. 

'••"i. That each surveyor shall note in his fleld boolc the true situation of 
ail miues, springs, mill seats aud water courses, over which the Unes be 
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runs shall pass, and those contiguous thereto; tliat the said fleld book shall 
be returned to the commissioners, who shall cause thelr principal surveyor 
therefrom to make a description of the whole lands surveyed, in three con- 
mected plats, one of whlch, when conipleted, shall be traiisuiitted to his 
excellencj', the Governor, one to tire secretary's office, îind the other lodged 
and recorded in the clerk's office of the connty of Ilnywood. 

"4. That it shall be fiirther the duty of the said conunissioners to ascertain 
and fix npon some central and eligible spot for the érection of the necessary 
jjublie buildings, whenever that section of the state may be erected lato a 
separate county, and that four hundred acres surrounding said sitesliall 
be reserved for the future disposition of the législature. 

"5. That no portion of said lands shall be surveyed and laid olï into 
sections, except so inuch thereof as in the estimation of said commissioners 
will sell for flfty cents per acre ; and that the residue of said lands shall be 
reserved for the future disposition of the législature, and that no part or 
portion thereof shall be liable to be entered in the entry-taker's books for the 
county of Haywood, or elsewhere, until provision be made by law for the 
disposai thereof ; and entries heretofore made, or grants obtained or which 
may hereafter be made, otherwise than as provided by this act, be and the same 
are hereby declared to be utterly void and of none effect. 

"0. That the Governor, on receipt of the plats and drafts heretofore pro- 
vided for in this act, shall give notice by proclamation in al! tlie newspapers 
published in the city of Raleigh and in such other papers in the adjoining 
States of South Carolina, Georgia, Virginia and Temiessee, of the time and 
place of sale, as he may deem advisable which in no case shall be less than 
two months from the date of the notice, that the said lands shall be exposod 
at public sale to the highest bidder at Waynesville, in the county of Haywood, 
imder the superlntendanœ of the said commissioners ; and the sale shall 
be kept open for the space of two weeks and no longer. 

"7. That the said commissioners shall require of each and every purchaser 
to pay down, at the time of sale, one eighth part of the purchase money, and 
shall take bond and security for the payaient of the balance in the following 
installments, viz. : the balance of one fourth at the expiration of twelve 
months, one fourth at the expiration of two years, one fourth at the end 
of three years and the remaining fourth at the end of four years; in no 
instance shall a grant or grants issue to the purchaser, until the whole of 
the purchase money be paid in full ; and in case of failure to pay the whole 
when due, aud the money cannot be obtained by a .iudgment on their bond, 
then and in that case, the land shall revert to the state, and be liable again 
to be sold for the use and beneflt of the state. 

"8. That if during the time of said sale, any section of land noted to be 
of the first quality, shall not command in the market the sum of four dol- 
lars per acre, the said commissioners shall postpone the sale of such section 
until further directed by the législature ; and in like manner lands of the 
second quality not commanding three dollars, and lands of the third quality 
not commanding two dollars shall be postponed as aforesaid, and report 
thereof made to the Governor." 

"10. That the said commissioners shall give to each purchaser a certiflcate 
describing the land by him purchased, with a plat of the lot and number of 
the section conformable to the plan returned to the secretary's office; upon 
the production of which proof of tbe p.ayment of the purchase money made 
to the secretary by the treasurer's receipt, it shall be the duty of the said 
secretary to issue a grant to the purchaser for the said lot of land in the 
usual and common form." 

The other sections of the act are not material to this controversy. 
There were from time to time supplemental acts passed bearing- upon 
this subject, but such acts related principally to the price and terms up- 
on which the lands should be sold, but did not change any of the ma- 
terial provisions of the act of 1819. It is well to bear in mind the pro- 
visions of this act, inasmuch as the same hâve been the cause of much 
litigation, and the courts hâve at times been perplexed in conséquence 
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thereof when called upon to construe the différent statutes relating to 
entries and grants pertaining to lands lying within the territor}' in ques- 
tion. 

The lands referred to in the foregoiiig act whicli had becn acf|uired 
by the treaty of 1819 and authorizcd to be surveyed and sold by the 
commissioners in accordance vvith the provisions of the act of the Légis- 
lature of 1819, and the several acts supplemental thereto, were surveyed 
and sold from time to time until the year 1835, at which time it must 
hâve been apparent to the Législature that ail of the lands that would 
sell for a price greater than the other vacant lands of the state then sub- . 
ject to entry and grant had been surveyed, and accordingly it was pro- 
vided that the vacant and unsurveyed lands acquired in 1817-19 by 
treaty from the Cherokee Indians should be subject to entry and grant. 
in accordance with the gênerai entry and grant law of the state. The 
act in question is as foUows (chapter 6, p. 7, Pub. Laws 183o) : 

"TUat from and after the first day of May next, it sball and may be law- 
ful for any person or persons to enter any vacant and unsiun'xiyed lauds 
tliat hâve been acquired by treaty from the Cherokee Indians in the year' 
of one thousand eight hundred and seventeen and ono thonsand eight hundred 
and nineteen under the saine raies, régulations, and restrictions, that are 
already provlded by law for entcring vacant lands in this state, and ail 
laws and clauses of laws coming within the meaning and purview of this act, 
be and the same are hereby repealed." 

This act was amended by chapter 7, p. 29, Pub. Laws 183G-37, en- 
titled "Cherokee Lands," and reads as foUows : 

"That nothing in the aforesald act contained shall be so construed as to 
authorize or allow the entry of any portion of the said lands, which were 
reserved or allotted to any Indian or Indians under said treatles, which the 
state bas since acquired by purchase; and that the secretai-y of state be, 
and he is hereby directed to issue no grant for any portion of the lands of 
the latter description, until the General Assembly shall otherwise order and 
direct." 

The lands referred to in the last-mentioned act are those that were 
reserved to the individual Indians by the second and third sections or 
articles of the treaties of 1819 and purchased by the state from said 
Indians as shown by the act of the General Assembly in the years 
1823-24. 

The acts of 1835 and those amendatory thereof (chapter 7, p. 29, 
Laws 1836-37), were brought forward and re-enacted in the first vol- 
vtme of the Revised Statutes of North Carolina, chapter 42, entitled 
"Entries and Grants" ; the former act being re-enacted in section 1, 
and the latter in section 36 of said chapter. The first section of this 
chapter is as follows: 

"That ail vacant and unappropriated Innds belonging to this state shall 
be subject to entry in the manner herein provided, except in tlie cases herein- 
after mentioned. It shall not be lawful for any entry-taker to receive an 
entry for any lands lying to the westward of the Une run by Meigs and Free- 
man in the year orre thousand eight hundred and two, as the then boundary 
line between this state and the Cherokee Nation, except the vacant and 
unsurveyed lands that bave been acquired by treaty in the years one thousand 
eight hundred and seventeen and one thousand eight hundred and nineteen ; or 
nny lands covered by the waters of any oC the lakes of the state, or any lands 
now covered by the waters of a lake that sliall bs gained therefromby the 
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récession, draining or diminution of such waters ; and every entry made and 
grant fssued contrary to the intent and meaniug of this enactment stiall be 
void." 

The record in this case is somewhat complicated, owing to the fact 
that, after the jury had been impaneled and the issues submitted, and 
the grants upon which the plaintiff relies had been rejected by the court 
as incompétent évidence, it appears that an agreement was entered 
into between counsel for the plaintiff in error and the défendants in 
error, which was treated as an agreed statement of facts, upon which 
the court below held: First, that grants Nos. 16 and 18 were void 
because under the laws of North Carolina the lands enibraced therein 
were not subject to entry and grant at the time they were issued ; sec- 
ond, that thèse grants were void because the same were entered in the 
county of Maçon July 26, 1853, after the county of Jackson had been 
created. 

The first question that we are called upon to décide is whether any 
of the vacant and unsurveyed lands west of the Meigs and Fveeman 
line were subject to entry and grant under the gênerai entry and grant 
laws of the state at the date of the entries upon which thèse grants 
were based. As we hâve already said, the act of 1835, as amended by 
the act of 1837, was brought forward and incorpora*ed in the Revised 
Statutes of 1837, and was in full force and effect on the 2Gth day of 
July, 1853, at the time the entries were made in pursuance of which 
the grants in question were issued. This act contains gênerai aùthori- 
ty for the entry and grant of ail vacant and unsurveyed lands west of 
the Meigs and Freeman line which had been acquired by treaty in 
1817-19. It clearly indicates that it was the purpose of the Législature 
of 1835 that ail vacant and unsurveyed lands which had not been sur- 
veyed in accordance vi'ith the act of 1819 and acts supplemental thereto 
should be subject to entry and grant. The référence contained there- 
in to the "vacant" and "unsurveyed" lands is not susceptible of any 
other interprétation. The act of 1835, being gênerai in its ternis, must 
be construed as authority for the entry and grant of any and ail vacant 
and unsurveyed lands within any of the counties to which it refers. 

It was evidently the purpose of the Législature to exempt from the 
opération of the gênerai law which it enacted at that time ail lands that 
had been surveyed as Indian lands ; the statute authorizing which, as 
we hâve heretofore said, provided spécifie and particular means for 
the entry and grant of certain grades of lands known as "Cherokee 
Indian" lands of that territory. In framing the act of 1835, it would 
hâve been an easy matter to hâve provided that none of the lands west 
of the Meigs and Freeman line should be subject to entry and grant, 
and this is precisely what would hâve been done had it been the pur- 
pose of the framers of the act to exempt ail of the lands west of this 
line from the opération of the gênerai entry and grant law at that 
time. The fact that the act of 1835 expressly refers to the vacant and 
unsurveyed lands west of the Meigs and Freeman line shows most 
conclusively that there were vacant and unsurveyed lands west of this 
line at that time, and that it was the purpose of the I^egislature to pro- 
vide for the entry and grant of ail such lands in that territory which 
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had not been surveyed prior to that date in accordance with the provi- 
sions of the act of 1819, and subséquent acts relating thereto. Prier to 
that date the state had disposed of the lands west of the Meigs and 
Freeman line in accordance with the provisions of the act of 1819, un- 
der the opérations of vvhich the more valuable class of lands that had 
been acquired by the various treaties from the Indians were entered 
and granted to individuals residing in that territory. 

It should be borne in mind that the act of 1835 expressly authorized 
the entry and grant of ail vacant and unsurveyed lands that had been 
acquired by the treaties of 1S17 and 1819. It contained no exception 
whatever, and the fact that the Législature at its session of 1836 and 
1837 amended the act of 1835, so as to prohibit the entry of "any por- 
tion of the said lands which were reserved or allotted to any Indian or 
Indians under said treaties, which the state had since acquired by pur- 
chase," clearly indicates that the Législature of that session construed 
the act of 1835 to mean that ail the vacant and unsurveyed lands that 
had been acquired by the treaties of 1817 and 1819 west of the Meigs 
and Freeman line were subject to the gênerai entry and grant laws of 
the state. It is obvious that the Législature of 1835 carefnlly consid- 
ered ail questions relating to the lands that lay west of the Meigs and 
Freeman line and reached the conclusion that the vacant and unsur- 
veyed lands west of that line that had been acquired bv the treaties of 
1817 and 1819 should be placed on the same footing: as the other 
vacant lands in the state. Therefore, wdien the act of 1835 was passed, 
the vacant and unsurveyed lands wi'hin that territory were made sub- 
ject to entry and grant and were treated in the same manner as other 
vacant lands in the state that were subject to entry and grant. Sup- 
pose the grants in question had been issued for lands outside of the 
territory embracing the Indian lands, v\-ould it be seriously contended 
that the same could be attacked collaterally in an action of ejectment, 
upon the ground that such grants did not indicate that the lands grant- 
ed belonged to the vacant and unapproijriated class? Such a proposi- 
tion would hardly be advanced in any court, and it is equally as unrea- 
sonable to insis^ that grants for vacant and unsurveved iands west of 
the Meigs and Freeman line should show that such lands were vacant 
and unsurveyed in order to render the same valid. The state author- 
ized the entry and grant of vacant and unsurveyed lands west of the 
Meigs and Freeman line, and in pursuance thcreof the en^ries were 
made, the lands surveyed, the state received the price agreed upon in 
payment therefor and issued grants for the same. The natural and 
reasonable presumption which arises is that the grants were issued in 
pursuance and in accordance with the provisions of the gênerai entry 
and grant law authorizing the same. 

Under thèse circumstances, did the court err in undertaking to pass 
upon the légal sufîiciency of the grants in question? Thèse grants are 
regular and in the usual form and purport to convey title to certain 
lands within the state and to bave been issued by the state, and being 
thus issued under a gênerai authority and containing the terms usually 
employed, cannot be attacked collaterally. The only method by which 
the validity of the grants could be attacked would be in an action in- 
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stituted for the purpose of having- the same vacated. Such is not thc 
case at bar. "A grant for land lying in a county to which the entr}' 
laws apply cannot be attacked collaterally for fraiid or mistake in pro- 
curing such grant." Holly v. Smith, 130 N. C. 85, 40 S. E. 8-i7. 

The défendants in error rely on the case of Stanmire v. Powell, 35 
N. C. 313, as authority to show that the tvvo tracts in controversy are 
not subject to entry and grant under section 1, c. 42, of the Revised 
Statutes, or under the gênerai entry and grant law of the state. In that 
case the plaintiff claimed the two tracts of land in controversy under 
a resolution of the General Assembly of North Carolina, passed on the 
16th day of January, 1849, donating to Ailsey Medling 640 acres of 
land in one body or quarter section, in considération of services ren- 
dered by her father, James Schoolfield, in the Revolutionary War. 
The resolution under which plaintiff claimed title was to the efïect 
that the provisions of the same were to operate upon any of the lands 
of the state then subject to entry, and that the warrant or warrants to 
be issued therefor should be laid so as to include lands belonging to 
the state for which the state was not bound for title. The défendant 
claimed title to the land in controversy under the land sales of 1838, 
made in pursuance of chapter 9, p. 30, Pub. Laws 1836-37, entitled 
"An act prescribing the mode of surveying the lands of this state lately 
acquired by treaty with the Cherokee ïndians," and produced a certif- 
icate from the commissioners, Samuel F. Patterson and Chas. L. Hin- 
ton, showing that he had purchased the lands at the sale of the Chero- 
kee lands on the 3d day of November, 1838. The fourth section of 
this act (chapter 9, p. 32, Laws 1836-37) prohibited the entry and 
grant of ail lands conveyed by the provisions of that act. This chap- 
ter applied to ail the lands acquired from the ïndians by the treaty of 
1835 and included ail the lands in Cherokee county. It provided the 
only manner by which any one could acquire title to lands in that county. 
At 'that time there was no entry taker in the county of Cherokee, and 
the entry upon which the grant was based was made before the clerk 
•of the county court of Cherokee, under the resolution to which we 
liave heretofôre referred. The court held that the grant in that case 
was void : First, on the ground that there was no land in the county 
of Cherokee which was subject to entry and grant; second, that the 
state was bound for title to the land in controversy to the défendant 
under the purchase which he had made at the land sale of 1838. 
. In the case of Harshaw v. Taylor, 48 N. C. 513, the plaintiff claimed 
tide to the lands under a grant issued by the state on February 18, 1852. 
At that time the land in Cherokee county was not subject to entry and 
grant ; the act authorizing the same being ratified December 27, 1852. 
The defendant's claim in that instance was based upon a certificate of 
purchase issued to him by the land commissioners at the sale of 1838. 
The court held that the statute under which the plaintifï's grant was is- 
sued only authorized the entry and grant of unsold land, and that the 
land in controversy had been surveyed and sold in pursuance of the 
statute pertaining to the lands lying in Cherokee county, and the grant 
was issued before the act under which the plaintiff claims went into 
opération. 
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It will be observed that in both of thèse cases there was not only a 
statute (the terms of which were unqualified) containing a provision 
that none of the lands in the territory in which the lands in controversy 
were located should be subject to entry and grant under the gênerai 
entry and grant laws of the state, but it aiso appears that the défend- 
ants' claim in each instance was based npon certificates of purchase 
issued to them by the land conimission^ers in pursuance of the act of 
1819. In the cases mentioned tliere was indisputable évidence of the 
fact that the lands had been conveyed to the défendants under the pro- 
visions of tire Indian land laws, but in the case at bar there is nothing 
to indicate what the défense will be in this respect, nor are the défend- 
ants under obligations to disclose what the nature of their défense will 
be until the plaintifï first présents to the court sufficient évidence to 
constitute a prima facie case. But in this connection we call attention 
to the fact that in each of thèse cases it was shown that the défendant 
acquired title by a certificate of purchase issued by the land commis- 
sioners at the land sales of 1838. We think that the évidence ofïered 
and proposed to be offered by the plaintifï in this case was sufficient 
to cast the burden upon the défendants to show any matters which they 
had to offer in the nature of a défense to the action, and it would be 
compétent, among other things, if they could do so, to show that the 
lands described in the grants had been surveyed and sold to them or to 
those under whom they claim in accordance with the provisions of 
the laws relating to the disposition of what are known as the "Indian 
I^ands." In this connection, it should be remembered that the act of 
1835 was not passed upon in the considération of the cases cited, nor 
has it ever been construed by the Suprême Court of North Carolina. 
Therefore this court will construe the same in accordance with the 
gênerai rule of interprétation applicable in such cases. 

It is insisted that the Cherokee lands were pledged in 1848 for the 
purpose of building the Western Turnpike Road. This is true, but the 
pledge was nothing more or less than a déclaration on the part of the 
Législature that the proceeds arising from the sale of thèse lands should 
be applied to the construction of the Western Turnpike. There is 
nothing in the act of 1848, which in any manner changes the method 
of disposing of what is known as the Cherokee lands, and the act can 
bave no bearing upon the ques*ion involved in this controversy. 

It is contended by the défendant that section 4, c. 9, p. 32, Laws 
1836-37, which provides that "the residue of said lands shall remain 
subject to the disposition of a futru^e Législature and shall not be sub- 
ject to be entered in the entry-taker's office of the county of Maçon," 
repeals by implication the act of 1835, in so far as it related to the 
vacant and unsurveyed lands in the county of Maçon. This act clearly 
does not apply to the lands that were acquired by the treaties of 1817-19, 
but relates solely to the lands that were acquired by the treaty of 1835 
and were subsequently incorporated into what is known as "Cherokee 
County." The title of the act reads as follows : "An Act providing the 
mode of surveying and selling the lands of this state lately acquired 
by treaty from the Cherokee Indians." The language of the title makes 
tvvo things clear, first, that the lands had lately been acquired by a 
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treaty, and not by treaties. If it had been intended that the provisions 
of the act should apply to ali the vacant lands in Maçon county, such 
lands would hâve been referred to as having been acquired by treaties, 
and not by treaty, as in this instance. 

Also, section 16, c. 9, p. 37, of the act of 1836-37 provides as fol- 
lows : 

"That until the said spction of country is laid ofl! into a separate and distinct 
county it shnll be and reuiain subject to the jui'isdietion of the county of 
Maçon and form a part thereof." 

It is manifest that this provision means that the country referred 
to in this act had not been under the jurisdiction and control of Maçon 
county prior to that date. It must he construcd as referring to that 
section of country which had been recently acquired from the Cherokee 
Indians by the treaty of 1835. Under the circumstances the act of 
1836-37 did not repeal by implication the act of 1835, inasmuch as 
there is nodiing in the one wliich interfères with the provisions of the 
other. The county of Cherolcee was created by the act of the Légis- 
lature of 1838-39,' and the lands referred to by the act of 1836 were 
included wi'^hin the territory comprising the new county and as such 
were not subject to entry and grant under the gênerai entry and grant 
law of the state until 1853, at which time an act was passed authorizing 
the en'-ry and grant of ail vacant and unsold lands in Cherokee, Maçon, 
and Haywoùd counties in accordance with the method therein provided, 
and this act continued in force until repealed by sections 2478, 2479, 
of the second volume of the Code, at which time ail the Cherokee lands 
were subject to entry and grant under the gênerai entry and grant law 
of the state. 

It is also insisted by the défendants in error that the law on which 
the entries were based was changed subscquently to the dates of the 
entries and before the grants were issued. While this may be true, 
an act passed since the date of the entry could not affect the rights of 
the enterer as of the date when the entry was made. 

The acts of 1854-55 (section 31. c. 18, p. 44, Pub. Laws) authorized 
the entry and grant of vacant and unappropriated lands belonging to 
the state subject to certain exceptions. Section 31 of this act is as 
follows : 

"NotUins contained in tliis chripter sliall apply to the lands com'iionly 
known as and ealled Cherokee lands but tho snid lands are to be disposed 
of and regulated according to the laws in relation thereto." 

Tbis provision of the law passed after the entry had been made upon 
which the grants in question were based cannot affect in the slightest 
degree any rights that may hâve been acquired by the enterer upon 
the payment to the state of the sum agreed upon as the purchase price 
of the land for which grants were issued. When Moore made the en- 
try in 1852, he acquired an equity which was, completed by the pay- 
ment of the sum named therein and the issuance of the grants. Tfie 
right which he acquired at the date of the entry to hâve the grants is- 
sued Upon his compliance with the terms of the entry was not dis- 
turbed by any act of the Législature passed after the date of the entry 
and prior to the issuance of the grant. 
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In the case of Bryson v. Dobson, 38 N. C. 140, the court held : 

"The law allowed her until the 31st of December, 1844, to pay the pur- 
chase nioney, ancT, upou her donig so, it assured her she should hâve a grant 
upon application in due time. The entry, if not a eontraet witii the state, 
strictly K])ealdiiK. at least créâtes an inchnate valunble interest, sustained 
by sta'tute and a guaranty of the public fnitli. That interest, it the euterer 
licrtoruis the condition imposed by law, no authority can justly take away 
or deny. * * *" 

In Featherston v. Mills, 15 N. C. 59G-59S, it is declared that an entry 
"is in equity, which, upon payment of the purchase money, entitles the 
enterer to a grant, if applied for in due season ; and also entitles him 
to call for a conveyance from one who has already obtained a grant 
for the same land, with notice of the previous entry. That such is the 
idea of the right by entry is clear from many circumstances." 

In Plemmons v. Fore, 37 X. C. 312, it was held : 

"An entry of land créâtes an «luity, which, upon the payment of the pur- 
chase money to the state in due season, entitles the party to the grant, and 
consequently to a conveyance from auother porson who obtained a prior grant 
under a junior entry wlth knowledge of the first entry." 

In Stanly v. Biddle, 57 N. C. 383, 384, it was held, in speaking of 
an entry : 

"It is prior in time, and by subséquent payment of the purchase money 
In due time it gave the plaintiff a complète equity, against the state, and also 
against those claiming vuider her by subséquent entry." 

The court was without power to pass upon the validity of the grants 
after they had been rejected as évidence. When the plaintif! below 
offered the grants in question, he was entitled to bave the same consid- 
ered as évidence in bis behalf, unless the court was of opinion that for 
some reason they were not compétent to be used as such. As we bave 
already stated, the court declared that the grants in question were void, 
notwithstanding the fact that the same had already been held to be 
incompétent as évidence in the case. It appears from the record that 
the court ruled the grants out on objection as to their effect, and not 
as to their competency. We do not understand this to be the rule gov- 
erning the introduction of évidence of this character. Ordinarily, 
when a grant or deed is ofifered in évidence, the only question which 
can be raised is whether the instrument ofifered has been duly regis- 
tered. The record shows that the plaintif? in error proposed to show 
that the grants had been registered, but even this évidence, like the 
grants, was rejected by the court upon the ground that the same was 
incompétent. We confess that we are at a loss to know v.'hat valid 
objection could bave been reasonably offered to the admission of this 
évidence. 

In the case of Wilhelm v. Burleyson, 106 N. C. 386, 11 S. E. 592, 
in discussing this rule, the court, amon':;^ other things, said: 

"An objection to the introduction of a deed offered as évidence will not be 
sustniiied. as a rule, unless the probate is defer'tive and tlie re.'idi'ïs of it 
Is resisted on that eronnd. Vickers v. T-ei'rh, 104 N. C. 248-2G0, 10 S. E. 
308 ; Cox V. Ward, 107 N. C. 507, 12 S. E. 379." 

The court below, in passing upon the validity of thèse grants, use'l 
the following language: 
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"Again, the authority of the entry taker, in respect to the Cherokee lands, 
was spécial, and was confined to tlie vacant and luisurveyed lands, and his 
authority must be sliown by the party asserting it. Ilarshaw v. Taylor, 
48 N. C. 513. In Ross v. Duval, 13 Pet. (U. S.) near the bottom of page 61, 
10 L. Ed. 51, it is said: 'The ruie is well settled that, to avoid the statute, 
a party must show himself to be within its exception.' " 

We do not'understand that the mie to which the court referred ap- 
plies in this case because the .statute of 1835 as embodied in the Re- 
vised Statutes is gênerai in its terms and apples to ail vacant and unsur- 
veyed lands, and the first exception contained therein is that it shall 
not apply to any of the lands lying westward of the line run by Meigs 
and Freeman in 1802 as the then boundary line between this state and 
the Cherokee Nation, except the vacant and unsurveyed lands which 
had been acquired by treaty in the years 1817 and 1819. The référ- 
ence to the Cherokee lands is an exception to the gênerai law, and, in 
order to leave no doubt as to the fact that the Législature intended to 
subject the vacant and unsurveyed lands to entry and grant, it was 
expressly provided as a second exception that the vacant and unsur- 
veyed lands west of the Meigs and Freeman line should be subject to 
entry and grant. Therefore, if this provision be an exception to the 
gênerai entry and grant law, at most it can only be considered as an 
exception to an exception. Hence the rule announced by the court 
below does not apply. The efïect of the exception contained in 
the Revised Statutes was to préserve the status of the Indian lands 
west of the Meigs and Freeman line not affected by the act of 1835 ; 
as well as that portion which had been acquired by the New Echota 
treaty. The vacant and unsurveyed lands west of the Meigs and 
Freeman line acquired by the treaties of 1817-19 having been made 
subject to entry and grant under the provisions of the gênerai law 
by the act of 1835, it was evidently the purpose of those intrusted 
with the duty of compiling the Revised Statutes to préserve the act 
of 1835 in so far as it related to those lands, and, in order that 
there might be no doubt as to the efifect of the exception in the Re- 
vised Statutes which related to the Indian lands west of the Meigs 
and Freeman line, a proviso or saving clause was coupled with 
the exception to the efïect that the vacant and unsurveyed lands ac- 
quired by the treaties of 1817-19 were not to be included as a part of 
the exception, but were to remain subject to the gênerai entry and grant 
law of the state, thus leaving the act of 1835, in so far as it related 
to the vacant and unsurveyed lands west of the Meigs and Freeman 
line acquired by the treaties of 1817-19 luiimpaired. But let us as- 
sume that the plaintiff's rights depended upon an exception to the gên- 
erai statute in this case. If such were the case, he would certainly be 
entitled to show by compétent évidence that the grants upon which he 
relies are for lands that are vacant and unsurveyed at the date of his 
entry. This the court below refused to permit him to do. 

Beginning at the last paragraph on page 23 and continuing on page 
24 of the record is found the following statement : 

"Plaintiff next offered to prove that said two grants were duly recorded 
in Jackson county within the time required by law, and offered to introduce 
in évidence a certified copy of a will constitutiug the plaintiff Bealmear's 
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muniments of title to said two tracts of lands, grants Nos. 16 and 18 afore- 
said, and to prove the location of the same, and that said deeds liad been 
recorded in the proper county, and tliat said will had been duly proven, 
probated, and recorded," etc. 

To this évidence the défendants in error objected upon the ground 
that the same was immaterial. The défendants' objection was sus- 
tained by the court below. If the ruHng of the court to the effect that 
the plaintiff's rights are based upon an exception to the gênerai stat- 
ute had been proper, it would hâve been error to bave refused to permit 
the grants and deeds to be introduced in évidence and thus deny tlie 
plaintiff the right to show the location of the lands in controversy. 

We will now consider the third ground upon which the court de- 
cided that the grants in question were void, to wit: "That they were 
void because they were entered in the county of Maçon, July 26, 1852, 
after the county of Jackson had been created." Jackson county was 
established by the act of the General Assembly of North Carolina, 
passed in 1850-51 (page 97, c. 38). This county was erected from 
portions of Haywood and Maçon counties. At the same session of 
the Législature and on the same day an act was passed (page 99, chap- 
ter 39) entitled "An act for the administration of public justice for the 
county of Jackson." This act provided, among other things : 

"Tliat the superior courts of law and equlty, of eommon pleas and quarter 
sessions for tlie counties of Haywood and Maçon respectl^iely shall hâve the 
same jurisdiction in ail matters pertainlng to the administration of public 
justice withiu the county of Jackson as said courts heretofore had and exer- 
cised therein." 

It was further provided that the justices of the peace, constables, and 
other public officers theretofore appointed in Maçon county, but living 
in the territory of Jackson county, should hâve and exercise the same 
powers and privilèges and be subject to the same penalties as prior to 
that date. It was also provided that the sheriffs of Haywood and Maçon 
counties should hâve power to exécute process directed to them in 
the territory of Jackson county under the same rules and régula- 
tions, etc., as before the passage of the act establishing the county 
of Jackson. There was no provision for the permanent organization 
.of the new county of Jackson until the session of the Législature of 
1852, at which time, on the 37th of December, 1852, an act was 
passed entitled "An act to provide for the holding of the county and 
superior courts of the Seventh judicial district." Laws 1852, p. 97, 
c. 44. Under this act the time was fîxed, and also the place, for holding 
the county and superior courts of Jackson county. We quotc so much 
of the first and second sections of this act as relate to the time of holding 
courts and ah of the third section relating to the courts in Jackson 
county : 

"Section 1. Be it enacted * * • tliat the county courts of the county 
of Jackson shall be held in March, June, September, and December of each 
and every year." 

"Sec. 2. Be it further enacted that the superior courts of law and equlty 
for the county of Jackson shall be held on the third Monday of March and 
September of every year. * * * 

"Sec. 3. Be it further enacted that the first county court of the county of 
Jackson shall be held at the dwelling house of Daniel Bryson, Sr., and there- 
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after, untll the courthouse Is bullt, at such places as the county court (a 
majorlty of the Justices being présent) shall direct and after tlie courthouse 
Is buUt the courts shall be held In such courthouse and the superior courts 
shall be held at the same place as the county courts." 

It will be seen that the county of Jackson had no légal existence for 
any practical purposes until after its organization, which was net con- 
summated until the March term, of 1853, of the county court or the 
court of common pleas and quarter sessions of that county. A careful 
reading of the laws of the General Assembly shows that the Légis- 
lature, at its session of 1852, did not consider that Jackson county had 
any légal existence, inasmuch as the législation which was enacted at 
that session provided for the organization of the new county. While, 
on the other hand, ail the laws enacted for Maçon and Haywood coun- 
ties were intended and did inure for the benefit of Jackson county, 
treating the territory taken from Maçon and Haywood counties as 
being under the control and jurisdiction of the officiais of Maçon and 
Haywood counties. The third section of this act provided that the 
officers of Haywood and Maçon counties should continue to exercise 
jurisdiftion over the territory eut off from their respective counties, 
and it is fair to assume that they did continue to act until there was 
such an organization of the county as entitled it to be treated as a 
légal entity. 

In Ryan v. Evans, 49 Tex. 364, the court held: 

"That tlie faft that it was declnred thnt 'a new county' wItTiln certain bonnda- 
ries 'was estnhilslied' did not hâve the effect to create a county, bef-anse in the 
same derlarntlon It was contemfilated and provided that certain things should 
be done In organizing it, which were npcessary to be done in order to 
separate its territory from the Jurisdiction of the two counties from which 
it was taken. and give It a distinct identity as a county, a body corporate 
constitutiug one of the civil and polltical divisions of the state." 

In the case of Lumpkin v. Muncey, 66 Tex. 311, 17 S. W. 732, it 
was held: 

"Ftii., a new county Is actnaliy organized or attaehed to some other 
county, irausiers of laud located In it should be registered in the old county." 

Under the head "When Organization is Perfected," 7 Am. & Eng. 
Ency. of Law (2d Ed.), the author says : 

"A county completely organized bas been held to signify a county havlng 
witiiin itself tiie necessary nieans of perfonuing its funetions Independent 
of any otlmr «'oinity, with its lavvfnl ofii(,'ers ajid machiuery for carrying out 
the imvvers and performing the dutles belougiug to that class of corporate 
bodies." 

Then again, on page 929, under the head, "On County Government," 
the authur says: 

"Wtien a new county Is oreated from the part of a territory of an old 
county, and provision is made for its organization at a future time, it re- 
mains attaehed to and under the government and control of the old county 
until Its organization. But upon the organization of the new county the 
authority of the officers of the old county over the territory of the new ceases, 
and the administration of the affairs of the new county should be conducted 
only by its own otflcers." 
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Thus it will be seen that, where it is sought to create a new county, 
the territory thus taken fronî the old county will be treated for ail 
purposes as being under the jurisdiction and control of the authorities 
of the old county, until there is a complète organization of the new 
county in compliance with the act authorizing the création of the 
same. There are a number of cases in North Carolina wherein the 
question involved in this controversy has been passed upon. 

In the case of Wyman v. Taylor, 124 N. C. 432, 32 S. E. 742, Chief 
Justice Furchees, in discussing this phase of the question, said : 

"Thèse lands were ail in Slacon county until the érection of the county ot 
Swain. This was done by the General Ass'embly in February, 187], but It 
was provlded that the county government of Maçon county should extend 
over the territory of the new county until it should elect its county officers, 
and they should be qualified and inducted into office in .lune, 1871. The 
entries. s^rTcvs. and plats for the I.ovo land were ail niade before the 
time flxed for the organization of Swain county. Therefore the entries 
were made in Maçon county, and the surveys and plats niade by the sur- 
veyor of Maçon county. This seems to hâve bcou proper, and the only 
placB the entries could hâve been made, and the surveyor of Maçon county 
was the proper officer to make the surveys <ind plats. The «rant was not 
issued until the 2d day of May, 1872, but it was issued upon the entries. 
surveys, and plats in Maçon countv. This srant was rejristercd in Macoii 
county in 1873. but was not resistered in tlie new county of Swain until 
1879. It was not void, but good." 

In the case of McMillan v. Gambill, 106 N. C. 3.59, 11 S. E. 273, 
the court held : 

"The formation of the county of Ashe, in the ,vear 1800, did not destroy 
the validity of an entry covering land witUin tlie bouudaries of said county. 
but made in the entry taker's office of Wilkes county in 1708 and surveyed 
by virtue of a warrant Issuing from said office in 1709; nor is a grant that 
issued for said land u])on said survey and entry in .Tanuary, 1801, void. 
Tlie grant was admissible, and was sufflcic]it, if located so as to include 
within its bouudaries tlie disputed land (as to which there was no contro- 
versy), to show title out of the state." 

This case is cited with approval by Judge Furchees, in the case of 
Wyman v. Taylor, 124 N. C, 32 S. E. 

It is insisted that, in the case of Flarris v. Nomian, 96 N. C. 59, 
2 S. E. 72, the contention of the défendant is sustained. There is no 
analogy between that case and the one at bar. In that case the entry 
and survey were made in Wautauga county, and in pursuance thcreof 
a grant was issued for the lands described as being in that county, 
but the évidence shows, as well as the admissions of the plainti.ff, that 
the entire tract of land was located in Mitchell county. In that case 
the court, properly held that the entry taker in Wautauga coun*:y was 
without authority to receive an entry for lands located in an adjacent 
county that were not subject to the laws and jurisdiction of Wautauga 
county. For the same reason the surveyor of Wautauga county was 
pOwerless to act in his officiai capacity in regard to land that lay in 
Mitchell county. In the case at bar the facts are entirely différent. 
At the time the lands were entered the territory in which the same 
were embraced was subject to the jurisdiction and control of the officiais 
of ]^vIacon county. Such being the case, the entry taker of that count}- 
is presumed to bave acted within the scope of bis authority. Under 
148 F.— 36 
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thèse circumstances, we think that the court below erred in declaring 
the grants void for the reasons hereinbefore stated. 

It being provided that the officers of Maçon county residing in the 
territory which had recently belonged to Maçon county should hâve 
power and authority to act as public officiais in that territory, and 
nothing else appearing, it is presumed that the entry taker resided in 
the territory formerly embracing a part of Maçon county, and that he 
acted under the power and authority vested in him by the statute in 
question, and at most the action of the surveyor of Jackson county in 
surveying the lands in controversy in pursuance of the order of the 
entry taker of Maçon county can only be said to be irregular, and, 
when we consider this phase of the question, section 2761 of the Code 
of North Carolina of 1883 is directly in point, and bas been construed 
by the Suprême Court of that state. 

Chief Justice Furchees, in the case of Wyman v. Taylor, 124 N. C. 

424, 32 S. E. 741, says : 

"And the state has aecepted his survey made «pon thèse several entries, 
taken its pay, and granted him the lands. It must therefore be supposed 
that the state considered his entries and his survey and plat a substantlal 
compliance with the statute, or it must hâve considered this provision of 
the statute as only directory, and the entries, survey, and plat a substantial 
compliance with the statute. However this may be, they seem to us to be 
but irregularities that do not vitiate and avoid the grant. Such irregularities 
seem to be expressly provided for in section 2761 of the Code, and the grantee's 
title validated, if it were détective as contended by the défendants." 

For the reasons hereinbefore stated, we are of opinion that the 
court erred, first, in refusing to admit the grants and will in évidence, 
together with the évidence as to the location of the land; second, in 
declaring the grants void qpon the ground that none of the territory 
west of the Meigs and Freeman Une was subject to entry and grant at 
the date of the entry upon which the grants in question were based; 
third, in declaring the grants void upon the ground that the land in 
question was entered in Maçon county after the passage of the act 
authorizing the establishment of Jackson county. 

The judgment of the Circuit Court is therefore reversed, and a new 
trial granted, with directions to proceed in accordance with the views 
herein expressed. 

Reversed. 



GOERZ V. BARSTOW et ai. 

(Circuit Court of Appeals, Fifth Circuit. Oetober 1, 1900.) 

No. 1,493. 

I. MORTGAGES— ImPEACHMENT OF FORECLOSURE SALE— SANITY OF MOBTGAGOB— 
EVIDEMCE. 

Evidence considered, and hcld not to establish the Insanity or mental 
incapaclty of a landowner at the time of making a mortgage on the land 
or at the time of its foreclosure and the sale of the land. thereunder so 
as to afford ground for setting aside such sale. 
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2. Same— FoEECLOSUEE— Sale m Paecels — Ieeegulaeitt in Sale— Titi.e oi' 

PUECHASEB. 

On a sale of property under a judgnient foreclosing a security deed, 
given under the law of Georgia, a sale ia bulk, instead of in lots, fol- 
lowing the description in the deed, is a matter within tlie control of the 
court, and at most an irregularity, which cannot be availed of in an 
outside attacli on the title of the purchaser. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 35, Mortgages, § 1559.] 

3. VENDOR and PuECHASER— ImPEACHMENT of PURCHASEE'S TllXE FOE Feaud 

— BONA PlDB PUECHASEE. 

Where a woman who purchased real estate employed an attorney to 
pass upon the title and draw the deeds, she was not by reason of such 
fact chargeable with notice of any previous fraud on his part which 
might afCect the title, so as to affect her standing as a bona fide pur- 
chaser, where she had in fact no knowledge that he ever had any con- 
nection with the property. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 48, Vendor and Pur- 
chaser, §§ 491, 492 ; vol. 40, Cent. Dig. Principal and Agent, § 690.) 

4. S AME. 

The fact that a woman had dealt In a small way in real estate In the 
suburbs of a city does not render her chargeable with notice of fraud 
afCecting the title of the grantors of similar property purchased by her 
because of the inadequacy of the price paid, where such price was four- 
fifths of the value of the land at the time, as alleged In the bill flled 
against her to recover the property on the ground of the fraud, nor is she 
chargeable with such notice because of a covenant by the grantor In her 
deed to protect her against lawsuits of which she had no actual knowl- 
edge. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 48, Vendor and Pur- 
chaser, §§ 477, 481.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Georgia. 

For opinion below, see 122 Fed. 140. 

The bill In this case was brought by and In behalf of the heirs at law of 
Elias B. Barstow, who died intestate in Chatham county, Ga., in September, 
1898. The scope of the bill is to recover three several tracts of land in and 
about the clty of Savannah and an accounting for rents and profits, on the 
theory that Elias B. Barstow, the owner of thèse lands, wag non compos 
before and froin July 12, 1895, up to his d^eath, and that the défendants, 
through fraudulent and Illégal proceedings, had procured possession and 
titles to the saine. The appeal in this case is by part of the défendants, 
and relates to only one of the tracts of land, and therefore a full description 
of ail the pleadings and évidence is unnecessary. 

In regard to the tract involved in this appeal, the bill charges : 

"Second. Your orators further show that E. B. Barstow died on the 

day of September, 1898, in Chatham county, Ga., intestate, and that on 
November 3, 1898, W. W. Gordon, Jr., was duly appointed and qualifled as 
administrator to the estate of the said Elias B. Barstow as temporary ad- 
ministrator, and permanent letters of administration on said estate were 
issued to him by the ordinary of Chatham county, Ga., on December 19, 
1898, and your orators show that W. W. Gordon, Jr., administrator, consent» 
to the filing of this bill by your orators and the heirs at law of said E. B. 
Barstow, deceased, for the purpose of recovering certain real estate here- 
inafter more particularly deseribed. Your orators show that the said es- 
tate is entirely solvent, and that it is not necessary for the administrator to 
take possession of the real estate sought to be recovered in this bill for the 
payment of any debts of the intestate or for any other purpose, and your 
orators show further that under the laws of Georgia real estate descends 
direct to the heirs at law. 
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"Third. Tour orators furtlier sUow that sald E. B. Barstow inlierited In 
fee simple a large amount of valuable proporty, iiicludhig a tract of about 
1,176 acres on Wllminston Island, Cliat'iain county, and several tracts in the 
immédiate vicinity and snburbs of tlie city of Savannah, Cliatliam county, Ga. ; 
three of thèse tracts being the subject of thls blll. and more particularly 
described as follows : ,5. 8, 9, 13, IG, 'l7, 20, on Tebeau's map, dated Febrnary 
28, 1894, each containins 5 acres, except lot 20, wliicb contained 5.20 ; said ,')0.2(5 
acres bonnded as follows : 50.20 acires, consistins of and known as lots 1, 
4; soutli by a 50-foot street as laid down in said niap ; east by Watcrs' 

road ; north by a 30-foot street ; ou the west by land of Smitli, ag 

marked in said plat — said map being of record in the office of the clcrk of 
the superior court of Chatham county. The second tract, eontnining 07% 
acres, more or less, lyinjr near the city of Savaunah, in Chatluuu county, 
Ga., and known and deslgnated as lots 23, 2G, 29, 32, 3-5, on the plan of 
the Norton tract, inade March 12, 18(j9, reeorded as '411, folio 18.' The 
tbird tract being 20 acres, more or less, near the city of Savannah, in Ohat- 
liam county, state of Georgia, known and designatod as lots 14, 15, 18, 19, 
on a plan of the Norton tract, made b.y the county surveyor ; said tract of 
four lots being boimdcd north by a right of way designated in said plan, east 
by lot 11 of said plan, south by laiids of McClesky, and on the west by lands 

of riuu. 

"Fourth. Your orators show that about the 12th of June, 1895, said E. B. 
Barstow contracted with Isaac Beckett, agent for Harrlet H. Burch, for a 
loan of $1,500, $1,000 of which was to be paid at once, and the remaining 
$500 a short time after, and that to secure said debts said E. B. Barstow 
executed a deed to Harriet H. Burch to the 50.20-acre tract bereinaftcr 
described; that on the exécution of said socurlty deed $1,000 in cash was 
paid to said Barstow .according to said agreement. 

"Fifth. Your orators show that said Barstow at and before the time of 
enterlng into this contract was deranged in his mental faculties, and did not 
bave at that time sufiicient amount of roason to be capable of knowing his 
real situation or condition, or of knowing or understanding cloarly what 
he was doing or perceiving the effects of bis aets. Your orators show that 
said E. B. Barstow was an old man, upwards of 60 years of ago ; that at 
and before the time of said contract, and afterwards, eontinuing to his 
death, bis mlud was greatly impaired and w'oakened, due in a large measure 
to the long-continued and excessive use of spirituous liquors; although 
possessed of large and valuable property, he was morallj' and i)hysically in- 
capable of managing bis own aft'airs or lu taking <any care of himself per- 
sonally ; that, while owning thèse varions tracts of land in and near the 
city of Savannah, he liVed the life of a recluse on Wilmington Island, avoid- 
iug contact with his fellow men, without servants, and flnally di'cd alone 

and tmattended at his home on said island on the of September, 1898, 

intestate. Sald Barstow had many insane delusions and Personal traits, 
among them the delusion that his property was imraensely valuable. He 
refused about the time of sald contract with Burch a reasonable and bona 
flde offer of $20,000 for the property, the subject of this bill. He actually 
paid taxes on his property far above tbe taxable value of said property. 

"Sixth. Your orators show that said Isaac Beckett is a lawyer and 
money lender in the city of Savannah. Dnring the transaction resulting in 
the same contract with Barstow, said Beckett became acquainted with 
said Barstow's physical condition and physical weakuess and imbeciîity and 
couceived the scheme of wresting from said Barstow his vahnible property 
for a nominal considération, and as the scheme developed other delendants 
besides Harriet H. Burch and Isaac Beckett became connected with the 
illégal and inéquitable transaction by the purchase of the respective tracts 
as herein set out; and ail of said défendants purchasod with notice of the 
rights and equitles of said E. B. Barstow in thèse promises, and were specu- 
lating with their eyes open to tbe vices and Imperfections of the title ac- 
quired by him to the said several tracts of land. This vmlawful and fraudu- 
lent scheme to acquire Barstow's property for a nominal consi'leration was 
so far snccessful that within a year's time, from April 0, 1807, property 
reasonably and falrly worth $14,000 was sacrlflced for less than $2,000. The 
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particular mnnnor in whleh the gross frauds were carried out will ap^yeai- 
by a récital of the tacts ot the various transactions. 

"Seventli. Your orators ftuther show unto yonr honors that said Isaac 
Beckett purposely delayed for an uureasonable tinio to pay the balance of the 
said $500 ajçreed to be loaned by said Bnrch, and in conseciuence of said 
delay said Barstow was unable to pay lils taxes, and liis property was 
levied on for tho year of 180-; that the said levy on his pro])erty for 
taxes greatly inconvenienced and embarrassed said Barstow, and with the 
said levy against the property it was reudered more diffirnlt to seem-e niouey 
with which to meet his taxes, and said Barstow tinally failed to pay the princi- 
pal or interest due ou the Bnrch loan on the 12tli day of J\uie. iS!)G, whereupon 
the said Isaae Beckett filed suit in the city court of Savannah against said 
Barstow returnable to the .Tnly term of court, altbough tire returu day of 
said court was less thau 14 days distant from tlie day when said suit was 
flled. Said suit went by defaidt, and judgment was taken at tlie Novemljer 
term in favor of Ilarriet H. Burcli for the principal sum of .f1,.5C)0, $109.33 
interest, $160.03 as attorney's fées, said attorney's fées being included in 
the judgment contrnry to law, and no défense was flled in said suit; Isaac 
Beckett thus taking unconscionable advantage of said K. B. Barstow. Your 
orators further show that the said Isaac Beckett, In his anxiety to sell the 
property of said Barstow, advertised the same in the Press, a newspaper 
published in the city of Savannah, Chathani county, Ga., an insuflicient length 
of time, and was about to sell the property under the liureh iudgment, 
whereupon Joseph II. Cronk, attorney for Barstow, stopped tlie sale on the 
ground of insuificient advertisement. Still another levy under said judg- 
ment was made, whieh was sot asido for the lack of a reconveyance deed.' 
Finally, Thomas Sheftall, sheriff of the city court of Savannah, levied undoi' 
the Burch exécution, and sold on the 5th day of April, 1897, lots 1, 4, 5, 8, 9, 
12, 13, 16, 17, 20, according to ïebeau's inap, dated !('ebruary 28, 1894, each con- 
taining five acres, except 20, which contained 5.20 acres and being 50.20 acres 
in ail, situated and being in Chatham county, Ga., to Isaac Beckett, agent, 
for the sum of .'i>500. Your orators show that said levy and sale we>re illégal, 
fraudiilent, and void. The said Isaac Beckett could not lavvfully bid at said 
sale in any capacity ; lie having been the attorney for the plaintiff in exécu- 
tion, said II. H. Burch. Said sale was furtlier illégal, fraudulent, and void 
because it was an excessive levy and sale, and for inadexiuacy of considéra- 
tion. The tract was easily capable of being subdivided, and could hâve 
been sold lot by lot, inshead of which the trat't of 50.20 was sold as a block 
for $500, when the same was easily and reasoiiahly worth $5,000. 

"Eight. Your orators further show that whilo said land was bid oit for 
the nominal and grossly inadéquate sum of $500 by Isaac Beckett, agent, and 
the whole amount in excess of the court costs should liave been appropriatod 
to the payment of the state and county taxes then duo on said propertv, yet 
said Beckett unlawfully and fraudulently applied $100.03 of said $.500 'on 
aceount of his attorney's fées improperly enterod up under the Bnrch mort- 
gage; $70.75 of the same was applied to costs. and the balance, $202.32, should 
hâve been applied to part payment of taxes. Your orators further show 
that on April 13, 1897, the sheriff made a deed conveying tiie proiierty to 
James V. Kennickell for $500. Wliile it is usual and customary among the 
business men of Savannah to record deeds at once, said deed was not re- 
corded until June 15, 1897. April 19, 1897, said Kennickell sold and eonveye<l 
% hiterest in said 5G.20 acres to G. II. , Dorsett, George H. Stone, W. 
W. Starr, and T. F. Gleason, Jr., for $1,400, which deed was not reaorded un- 
til May 10, 1897. On the same date, April 19, 1397, Isaae Beckett furnished 

part of the funds for the transaction, and as executor of the estate of ■ 

Byrns, and loaned to said parties, Dorsett, Stone, Starr, Gleason, and Ken- 
nickell, $1,000. On March 21, 1898, said Kennickell sold and conveyed his re- 
maining % interest in said tract to George Beckett, an attorney at law, and 
son of Isaac Beckett, for $350, being an equal proportionate amount with that 
paid by the other grantees for their respective interests ; George Beckett at 
the same time assuming Kennickell's liability upoii the Byrn's note and mort- 
gage. This was recorded April G, 1898. On April 14, 1898, Dorsett, Stone. 
Starr, Gleason, and George Beckett sold and conveyed % interest In said 
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tract of land to Adete M. Goerz for $2,500. On April 2, 1898, the same party 
sold and conveyed to said Adèle M. Goerz the remainlng % interest in sald 
tract for $1,500; said deed containing a covenant to save her harmless against 
suits, taxes, etc., and said Adèle M. Goerz is now in possession of sald tract. 
Your orators show that said Kennickell, Dorsett, Stone, Starr, Gleason, and 
George Beckett were aware of Barstow's mental and pbysical condition, knew 
of thèse several schemes, and they had notice of Barstow's équitable Interest 
in the said land. Dorsett was a real estate agent and acted as agent for Mrs. 
Burch, and well knew the real value of this land, and the greatly inadéquate 
price for whieh it had been sold under the Burch judgnient. George IL Stone 
was a physician, and was one of Barstow's nearest neighbors on Wilmington 
Island ; and, with a full knowledge of Barstow's insanity, inibecility, and in- 
tempérance, he beeame a purchaser as above set out, with full knowledge 
of Barstow's rights and e(iuities in the premises. Thèse grantees knew that 
Isaac Beckett and George Beckett, his son, were engineering, aiding, and 
forwarding thèse sales and transactions, and Isaac Beckett and George 
Beckett were acting as agent and attorney at law for those various parties 
in thèse sales and transactions, and they were charged with notice of ail 
Isaac Beckett's illégal acts, and knowledge that lie had acquired in the trans- 
actions connected with tliis loan, and they entered into thèse transactions with 
their eyes fully open and willing to share in the fraudulent profits. Your 
orators further show that said Adèle M. Goerz bought with notice, and that 
she was fully cognizant of the charaeter of thèse transactions and sought to 
protect herself against the loss by the covenant in her deed against lawsuits 
and taxes. Your orators further show that the covenant in her deed alone 
was sufficient to put her upon inquiry. 

**»****••♦ 

"Eleventh. Your orators show that during thèse sales and transactions by 
which said Barstow's property, worth upwards of $14,000, was sacrificed for 
less than $2,000, hIs estate was entirely solvent, owning property far In 
excess of ail debts and linbilitie» against It, and any one of sald tracts was 
readily worth more than the debts for wliieU ail thèse tracts were sold ; but 
such was his mental incapaclty that he was utterly defenseless against thèse 
repeated raids upon his property. He had quarreled with hIs attorney, Joseph 
H. Cronk. though said Cronk had rendered him efficient service. Ile was with- 
out Immédiate family to protect his interests, and his nearest relatives were 
résidents of distant states, and there was no one to Interpose In tbese transac- 
tions in his behalf. 

"Twelfth. Your orators show that the clrcumstauces of thèse transactions, 
the rapidlty with which they were brought to sale by Burch and Beckett, and 
bid off in behalf of Burch and Beckett were caleulated to, and did chill and 
suppress bidding on the part of the gênerai public." 

The original prayer of the bill covered, not only a recovery of the lands, 
but an accounting to the complainauts for the rents and profits. Certain de- 
murrers attacking the equity of the bill and the .lurisdiction of the court 
were overruled upon a direction that ail prayers looking to the recovery of 
money judgments should he strieken from the bill and the case be confined 
to the recovery of the property. 

After the évidence was taken and a hearing and a référence to the spécial 
master, complainauts were allowed to amend their bill by adding at the end 
of paragraph 8 the following: "(1) Your orators further show that in the 
said deeds to Adèle M. Goerz, one of the défendants, made by her grantors 
above named and who are défendants herein, tliere are to her gênerai cove- 
nants of warranty of title, and that, if title failed to her as to said lands or 
any part thereof, she, in law is entitled to hâve reconrse against her said 
warrantors to the extent of the purchase money and interest thcreon from 
the dates of said dëeds ; and, further, that. If in and by the terms of the 
decree in thIs case your orators be compelled to reimburse or make good the 
said Adèle M. Goerz for such purchase money or any part thereof due to her 
by her said warrantors on failure of title, then and in any such event your 
orators are equitably entitled to be subrogated, to such extent, to ail of her 
said rights against her said warrantors. .iointly and severally, and to make 
them who would be ultimately liable immediately liable herein to your orators, 



GOERZ V. BABSTOW. 567 

who shall bave paid any such amounts to said Adèle M. Goerz eompulsoiily. 
Your orators do not attach hereto copies of said deeds eontalning the said 
warranties for the reason that the originals are in évidence already in thia 
cause, and to whlch the usual icave of référence is prayed as often as may 
be necessary"— and by enlarging the prayer by adding the followiug: "That 
your orators, if, in aud by the decree in this cause, they shall be compelled 
to pay to said Adèle il. Goerz any sum of money whatever in the vvay of 
reimbursement to her for any money which she may hâve paid ont to her said 
grantors as purchase money for said lands, may be subrogated in the place of 
said Adèle M. Goerz and against her said grantors, jointly and severally, 
who are défendants herein, under their (avenants of warrauty, and hnve de- 
cree against said défendants for ail sucli snms, with iiiterest, so to be paid by 
your said orators under said decree, to the eud that, ail parties being before 
the court in tins equity cause, ail riglits may be ad.iudicated Iverein. and that 
ail parties ultinuitely liable may be made immediately liable." Following 
this aniendment, which substantially restored some of the accounting fea- 
tures stricken out at the time the demnrrers were passed upon, tbere was a 
référence to the master for an acconnting, and on bis report exceptions were 
filed by most of tlie présent appellants. whlch were overruled, aud a final 
decree rendered, which, after decreeing that, "before aud at the times of tlie 
several sales of said i)roperties tlierein set out at and by which the title of the 
said Elias B. Barstow was sought to be divested. the mind of the said Klias 
B. Barstow had degenerated to the extent that he was whollv incompétent 
to proteet his landed iuterests in the premises," proreeded further to decree 
as to thèse appellants : 

"xVs to the remaining tract of land, to wit : 

"Ail that certain lot, tract, or parcel of land sitnate, Iving, and being in 
the clty of Savaunah countv of Chatham, and state of Georgia, contai'iing 
50.26 acres, more or less, being known and desi<mated ou Tebeau's map, 
dated February 28, 1894, as lots Nos. 1, 4. ,5, S. 9. 12, 1.3, 16, 17, and 20 ; each 
said lot containing 5 acres, except lot No. 20, which contains 5.26 acres; 
said 10 lots as one body being bounded as follows: North by a 30-foot street: 
east by Waters' road; south by a HO-foot street, as laid down in said map, and 

west by lands of Smith, as shown in said plan. It is decreed that tbe 

sale thereof, made by the sheriff of the city court of Savanah on April 6, 1897, 
to Isaac Beckett, agent, at and for the sum of .$.500, as well, also, tbe convey- 
ance of said tract made on April 1.3. 1897. bv said sheriff to J. V. Kinnickell. 
who was then and there acting for Isaac Beckett, he being the real purchaser 
and taking the title in the narae of the said Kenniciiell, was and is nuU and 
void. And it is further decreed that the several sales and convevances made 
thereafter by the said J. V. Kennickel, acting for aud on behalf of tbe said 
Isaac Beckett, to Charles H. Dorsett. Geortre II. Stone, W. W. Starr, Thomas 
F. Gleason, .Tr., and George W. Beckett, défendants herein. the said George 
W. Beckett then and there representing, holding for, and taking title in hIs 
name for his father, Isaac Beckett, were and are null and void. And. further, 
that the sales made by Charles H. Dorsett, George H. Stone, W. W. Starr, 
Thomas F. Gleason, ,Ir., and George W. Beckett to Adèle M. Goerz of, respec- 
tively, an undivided % and % interest in said 50.2G-acre tract on April 4 
and Ootober 22, 1898, are hereby decreed to bave been and to be null and void. 

"It is further decreed that said complainants are entitled to redeem the 
said 50.26 acres of land and to becoine possessed of the same as owners in 
fee simple, freed and cleared of ail claims of défendants in and upon the 
same, and that the said Adèle M. Goerz is eutitied to be paid by the said 
complainants the sums of money paid out by her, with interest thereon, from 
dates of purchases in the purchase of said land, at the rate of 7 per cent, 
per annum, as well, also, such suuis of money as she may bave paid out for 
taxes upon said property, less wbat she may luivie received as income tliere- 
from, she at the same time acconnting for and being debited with such sums 
of money as he may hâve received from sales of portions of said lands ; that 
is to say, the net amoimt, as the resuit of such account, to be paid to snid 
Adèle M. Goerz by said complainants is decreed to be the sum of $4,182.14, 
with Interest thereou from March 24, 1904, at the rate of 7 per cent, per 
annum. Aud it is further decreed: ïhat, upon the payment of said sum of 
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money, said tract of land consisting of 50.26 acres, more or less, shall stand 
redeemed of and from the clalm ot title of said Adèle M. Goerz in tlie same 
and sliall be owned and possessed by eomplainauts in fee simple, and that 
the said complainants are entitled to redeem the said tract of land, and to 
Said end it is decreed that said complainants do pay on or before tlio 20th 
day of June, 3905, unto the solicitors of record of the said défendant, Adèle 
M. Goerz, the snm of $t,182.14, with interest tlieroou from March 24, 3904, 
at the rate of 7 per cent, per annum, to date of paymeut, and the deeds lield 
by the said Adèle M. Goerz to said tract of land, as well as tlie deeds from 
the sherifC of the city court of Savannah to James V. Kennickell and the 
deeds from James V. Kinnicrkell to Charles II. Dorsett, George H. Stone, AY. 
W. Starr, Thomas F. Gleason, Jr., and George W. Beckett, shall stand an- 
nulled ; and, at the same ttme that the aforementioned p.aymeîit shall bc; 
made to the said Adèle M. Goerz, slie, the said Adèle M. Goerz, shall, and is 
hereby ordered to, exécute and delivcr unto complainants a quitclaim deed 
c-onveyiug to said complainants ail the right, title, interest, estate, claim, and 
demand of said Adèle M. Goerz as claimed by lier in and to said land. The 
said quitclaim deed shall be prepared and presented to said défendant, througli 
her solicitors of record herein, by complainants' solicitors. That the said 
respective conveyances made by tlie said Dorsett, Stone, Starr, Gleason, Jr., 
and Beckett on April 4 and Octolier 22, 1898, to Adèle M. Goerz, by whieh 
said tract of 50.2G acres was conveyed to her, contained covenants of gênerai 
warranty of title, tlœreby making said grantors thereiu jointly and scverally 
liable to said Adèle M. Goerz for the purcbase money, with interest, for dates 
of siiid conveyances ; and, title in said Adèle M. Goerz being decreed herein to 
hâve failed, the said grantors above nanied, who would bave been ultimately 
liable jointly and severally under said covenants of warranty, are hereby de- 
creed to be immediately liable to said complainants wheii they shall bave paid, 
under the compnlsion of this decree, the said purcbase money and interest to 
said Adèle M. Goerz. 

And it is therefore adjudged and decreed that, in and by way of subroga- 
tion, the said complainants, upou conipliance wjth this deei'^e in making the 
said Adèle M. Goerz whole in the promises, by paying her the amouiit of money 
hereinbefore directed to be paid unto her, do recover and bave judgment 
against the foUowing uamed défendants, agreeably with the opinion of the 
court handod down and flled Jlarch 17, 1905, snstaining the report of tire 
standing master, except as modiiied in said opinion ; that is to say : (a) Com- 
plainants are hereby awarded judgment against the following iiamed défend- 
ants, jointly and severally, to wit : Charles H. Dorsett, W. W. Starr, Thomas 
F. Gleason, Jr., and Charles W. Saussy, administrator of the estate of 
George H. Stone, deceased, to be levied as to the latter, of the goods, cbattels, 
Jands, and tenements wliich were of said Stoue deceased, now in said ad- 
miiiistrator's hands, or tliat may hereafter eome iiito bis hands to be ad- 
ministered, in the sum of .Çl.SOO, ])rincipal, beiiig the profit made by thein in 
their joint euteri)rise with interest on said principal sum to date of this de- 
cree, .$844.72, and future interest on said principal sum of $1,800 at the rate 
of 7 per cent, per annum uutil paid. (b) As to George W. Beckett, who pur- 
chased for $850 an uiidivided oiie-llftli interest in and to the said lands which 
were sold to Mrs. Goerz, and who was acting for his father, Isaac Beckett, 
and is therefore not ont anytUing, he should account to the complaiuants 
for this alleged considération of $;!.50, togetlier with his profits, $450, and in- 
terest on both, and therefore judgment is hereby awarded against said 
George W. Beckett in the sum of $800, principal, $a82.C8, interest to date of 
this decree, and future interest on said $800 at 7 per centum per aniium. i.-^) 
As to Isaac Beckett, complainants are entitled to secure from him the proiit 
made by him in the sale of the Goerz land, namely $1,250, principal, besides 
interest tliereon at 7 per cent, per annum, less, however, the interest on the 
sum of $500 paid by Kinnickell for him at sheriff's sale, aggregatiiig $1,003. 
Therefore the complainants are hereby awarded judginent against said Isaac 
Beckett in the sum of $1,003. (d) It is further decreed tliat said complainants 
shall hâve exécution against said défendants, respecl:ively, for the sunis of 
money herein before awarded." 
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Tl)if3 appeal Is prosecuted by Adèle M. Goerz and by lier grantors, Charles 
H. Dorsett, W. W. Starr, Thomas F. Gleason, Jr., and George W. Beekett, 
afiainst whom a decree for money was rendered. The assignaient of errors, 
'20 iii nuinber, eover tire overrulirig of the deniurrer, exceptions to the amend- 
meiit to the bill, the overruling of exceptions to the judgiueut of the spécial 
master, the flndings against Mrs. Goerz, the flndings against lier grantui's, and 
numerous holdings and flndings in the written opinion of the court flied in 
the case. 

Saml. B. Adams, for appellant. 

Hug^h V. Washington, Wm. Garrard, and P. W. Meldrim, for 
appellees. 

Before PARDEE and SHELBY, Circuit Judges, and MAXEY/ 
District Judge. 

PARDEE, Circuit Judge (after stating the facts). Our view of 
the case on this hmited appeal renders it unnecessary to pass upon 
ail the matters covered by the assignments of error and argued so 
fully in the briefs, for we think the décision of the question whether 
Mrs. Goerz was or is an innocent purchaser of the tract of land 
claimed by her, and therefore entitled to the rights of an innocent 
purchaser, will settle this appeal. 

The bill charges that at the time Barstow gave the sectirity deed 
to Mrs. Burch on June 12, 1895, Barstow was deranged and incapable 
of managing his affairs. The évidence does not show such to be the 
case. The évidence does show that for some indefinite period 
before his decease Barstow was non compos mentis, but he was 
never interdicted, and there is no reliable évidence in the record to 
show at what time his full incapacity to manage his affairs com- 
menced or to show that at the time he gave the security deed to Mrs. 
Burch he was non compos. In fact, the undisputed évidence shows 
the contrary. Nor is there reliable évidence in the record to show 
that at the time of the judicial sale of April 5, 1897, under fore- 
closure of the Burch security deed was he at ail times or at that time 
non compos. The most that can be considered as proved as to his con- 
dition of rnind about that time is that, when under the influence of 
liquor and for times succeeding, he behaved in such besot':ed and 
fantastic ways as to justifv the conclusion that he was then insane ; 
but the évidence clearly shovi's that about the time of the sheriff's 
sale on Mrs. Burch's judgment he had long lucid intervais, in which 
he attended to business and was capable of attending to and man- 
aging his own affairs. We do not find any évidence or circum- 
stances in the case to throw doubt upon or otherwise discrédit the 
évidence of Mr. Cronk, a respectable member of the bar, and who up 
to and after the sale in question was Barstow's attorney apparently 
representing Barstow's interests with ability and fidelity. Mr. Cronk 
testifies : 

"I was admitted to the bar in Deeeniber, 1878, and hâve since practiced law 
in Savaimah. 

"Q. Do you recollect this paper sbown to you? and, if you do, please state 
ail you know about it. 

"A. Mr. Barstow was a client of the flrm of Norwood & Cronii in 1894, and 
was a client of mine In 1895, ISOG, and a part of 1807. I think it was the 
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latter Jjart of May, 1895, lie called at my ofBce and stated he was badly hi 
need of money, and had made efforts to secure a loan from numbers oï 
mpney lenders in Savannah. I asked him If he had made application to Mr. 
Isaac Beolcett, who I knew was then lendiug money for some clients of hls. 
He auswered 'No.' I told him, if he did not wish to call JMr. Beckett, I 
would, as an act of friendship for him, do so. Ile nsseuted. I iramediately 
called on Mr. Isaac Beckett, and Mr. Bcekett stated to me that before he 
made the loan he wonld ascertain from Mr. Charles II. Dorsett whether the 
partieular land included in this deed to secure debt \^'as amjile security for a 
loan of ,$1,500, wliieh was the amouut that Jlr. Barstow wanted. Later Mr. 
Beckett informed me that Mr. Dorsett considered tlie land ample security. 
and he would niake the Icm. A few days before tins paper was executed 
Mr. Beckett was in my olHee, and stated tliiit he did not hâve as much as 
,f 1,500. then in hand, but thought he would hâve tlve full amonnt one or two 
months Inter, and that, if I wislied tlie paper to be drawn as this i)aper is 
drawn, he would draft it and be ready to hâve it exe<'uted on the 12th ol" 
.Tune, the date of this paper. I stated to Mr. Beckett that I could give him no 
instructions as to.how to draw the paper or for the amouut, because 1 was 
not actiog as attorney in the matter for Mr. Barstow, but simply as a friond ; 
that he might draw the paper, if he saw fit, this way and leave it exclusively 
to Mr. Barstow to say whether he vv'ould accept this amonnt and exécute the 
paper. Whén Mr. Beckett Informed me of the date he was ready to pay this 
amonnt if Mr. Barstow wanted it, I wrote a letter to Mr. Barstow, and he 
came to my office on the day this paper was executod. lie and I called at 
Mr. Beckett's office together. Mr. Beckett then handed to me to read this 
paper for the first tlme. I read it over first, and then read it alond to Mr. 
Barstow. Mr. Beckett showed me a bank book, and also Mr. Barstow, that 
he did not hâve the full $l,.50O then in bank to the crédit of Mrs. Bureh, and 
I then stated to Mr. Barstow It was left eutirely for him to say whether he 
was willing to accept the S1,000 cash, and the other small sums iater on, 
as speeiflcd in tbis paper. Mr. Beckett was asked how much longer Mr. Bar- 
stow would Imvc to wait t'or the additional money, and I understood Mi'. 
Beckett to say positively in a month or two he would hâve the additional 
$500. Mr. Barstow thereupon stated that he would exécute the paper, and 
the paper was executed in Mr. Beckett's office, and I witnessed it, and the 
.$1,000 was then handed to Mr. Barstow. So far as the additional sums are 
eoncerned, I do not know when they were paid, and, in fact, do not kuow per- 
sonally that they w«re paid at ail. 

"Q. You never heard from Barstow when they were paid? 

"A. He never reported to me at the times he received the additional money, 
but he subsequently informed me that he had received $1,500. 

* * *** * * * « * 

"Q. Mr. Cronk, will you state what was the mental condition of Mr. Bar- 
stow at this time and what your meaus of information are? 

"A. As to his mental capacity? 

"Q. His mental condition. 

"A. Aside from meeting Mr. Barstow during the years 1894, 1805, 189G, and 
part of 1897 in the capacity of client, he often made calls otherwise to my 
office during thèse years. In that way I becanie pretty well acqualnted with 
him. I never did regard him as an imbécile when not under the influence of 
liquor ; and it was ou very rare occasions I ever did see him under the in- 
fluence of liquor. He was a clear-headed man, and a man of will. When 
under the influence of liquor, he was inc^lined to be erratie and quarrelsome. 
But I never regarded this eccentricity as insanity. He persoually attended 
to ail of his business with me. The southern tier of lots of this tract of land, 
south of Savannah, called the 'Norton tract,' was not covered by any mort- 
gage or deed to secure debt. He arranged to sell ofC thèse lots, advertised 
the loroperty, and made perlodical visits to this place with a view of being 
on hand to meet prospective purchasers. Ho sold numbers of thèse lots per- 
sonally. He got me to draw one or two deeds, and then finally coneluded 
that he would get blank deeds and simpl.v use one of the form deeds writteu 
by me and niake ail further deeds to future purchasers liimself, and havi» tliem 
executed before two witnesses, one of them a notary piU)lic or justice of the 
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peace ; thus showing, as I always believed, that he was fully capable ot at- 
tending to his own business. If I had ever thought that Mr. Barstow was an 
insane man, nothing could ever havie induced me to hâve filed a suit against 
him for attorney's fées. 

"Q. After the interest becamc due did you ever hâve any conversation vvith 
him about paying this Bureli debtV I say, after he gave this seciu'ity deed, 
did you ever hâve any conversation with him about paying Mrs. Burch? 

"A. You mean paying this debt? 

"Q. Yes, sir. 

"A. I do not remeniber that he did before he was sued for the debt. He 
called at my office in tlie summer of 1S96, with a copy of a pétition which had 
been filed by Mv. Beckett against him for the foreclosure of this deed to se- 
cure debt. Either the time of filing or the time of service on him was not 
within the time required by law. 1 advised him to flle no défense to the 
paper, as Mr. Becl<ett could take no valid judgment against him at the July 
term of the eity court, and in that way I thinlt the pétition went over to the 
November terni. I then suggested to Mr. Barstow, as judgment could not be 
takcn against him before November at least, that that would give him five 
or six months in which to endeavor to secure another loan to take up tins 
one of Mrs. Burch. He stated that he had made efforts in Savannah heretofore 
to secure a loan, but that no one would loan him money, and he expected, if 
possible, to get a loan from a eompany either in Maçon or in Atlanta, and with 
that in view he had gotten Mr. James K. Hiues, of Atlanta, to examine the 
title to the property. Subsequently, and especially not long before the 
November term of the city court, Mr. Barstow frequently called at my office 
to eonsult with me about the suit brought by Mr. Beckett. He finally decided 
not to flle any défense. It was during thèse vlsits that he informed me he 
could not secure a loan from the loan companies in Maçon or Atlanta or from 
any Indivldual. After his property was advertised for sale under the judg- 
ment procured by Mr. Isaac Beckett in favor of Mrs. Burch, Mr. Barstow 
called at ray office quite often and was anxious to bave the sale stayed. In 
the examinatlon I made for Mr. Barstow, I found that the levy on the prop- 
erty preceded the actual record of the deed made back to him by Mrs. Burch. 
I therefore informed Mr. Barstow that a sale under the then existing levy 
and advertisement would be void, and that he could either let the sale go 
on on or stop it by an affidavit of illegality on this as well as other grounds. 
He said he preferred not to get into expensive litigation with any third per- 
son about the property. It was therefore decided to stop the sale by an affi- 
davit of illegality, which was done. Afterwards a second levy was made and 
the property advertised for sale, I think, in March, 1897. As the affidavit of 
illegality was pending and the exécution had been withdrawn to make the 
second levy without an order of court, I also stopped this second sale. The 
only ground of the affidavit of illegality which was then left for a décision 
of the court was on the question of attorney's fées, which the court decided 
in favor of Mr. Beckett. Having no authority from Mr. Barstow, I did not 
carry this question to the Suprême Court. The property was then read- 
vertised the third time, and subsequently sold by the sheriff of the city court. 

"Q. Was anything said to you about his paying the interest and the debt 
being allowed to run on? Was anything said to you by Mr. Beckett about 
the interest belng paid and the debt running on? 

"A. He never said anything to me about having paid any interest. 

"Q. Did you ever tell Mr. Barstow that, if he would pay up the interest, 
he would be indulged as to the principal? 

"A. AU that I know is that Mr. Beckett informed me that If Barstow would 
pay the interest that the principal could run on, but Mr. Beckett did not 
State deflnitely how long the principal could run on. That I communicated 
to Mr. Barstow. 

"Q. How did you come to sue him, and what for? 

"A. Mv suit? 

"Q. Yes. 

"A. That suit was for fées; the first item being for professional services 
prior to, I think, the flrst part of -lul.y, ISOti, and for additional services 
running on to date on March, 1807. After this latter service was uear- 
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ly oompleted Mr. Barstow asfced nie to let him tako from my possession 
certain papers whieli Mr. Rad Saussy, as attorney for the couuty commission- 
ers, liad left witti me to get liim to nominate a comuiissioner, a blauli being 
left in tlic pnpcr for tlie eonmiissioiier's nanre to be fllied in, and wbieli paper 
was the original for condemnation of sonie land of Mr. Barstow under a sec- 
ond proceeding for that purposo. I told Mr. Barstow that I covild not allf)w 
iiini to taice the paper from my office. ITe asl^ed why. I told him shuply be- 
cause it was an otïice pap(>r that had heen intrnsted to me by Sir. Saussy for 
one purpo.'^e only, and, if ho wonkl iianio his coniuussioner, I would till the 
naine in and return the piijver imniediately to iSfr. Saussy. Ile stjited 'No'; 
that he wanted to curry tlie paper off for a sliort while and wonid bring it 
back. I declined to let him hâve that paper. Tben lie got niad with me and 
left uiy ofiice, and I could get no answer from him abont paying me np thèse 
back feea. I wrote him numhors of letters and tried to conciliate him, but 
he nevor after that had anything to say to me, nor did lie answer any letters 
of mine, nor did he ever corne to my office again." 

As there is no évidence to show that at the time of the sale Bar- 
stow was under the influence of a drtinken spree or sufïerin<j from 
the effects thereof, or sufifering any other mental dérangement inca- 
pacituting him, we consider that, in the hglit of Cronk's évidence, 
there was nothing in Barstow's mental condition to in anyvi'ise affect 
the validity and conclusiveness of the sectirity dced of June 12, 189.5, 
the judgment rendered thereon in the city court of Savannah, or 
of the judicial sale of April 6, 1895, based on the said judgment. If 
that sale is impeachable, it must be for fraud or for matters apparent 
on the record. The incipient conspiracy and fraud charged in the 
bill in relation to the security deed and the proceedings to foreclose 
the same are not established by évidence sufficient to warrant a decree 
against Beckett and the purchaser at the sale of this tract. It is 
only in the sales and dealings with other Barstow lands and in sub- 
séquent transactions that thèse parties may hâve become involved 
so as to make them responsible in equity. 

'As to the proceedings in exécution apparent of record, it is suffi- 
cient to say that the levy was co-extensive with the security deed 
(see Reeves v. Bohes, 95 Ga. 404, 22 S. E. 626), and, if the property 
was not sold in lots following the description in the security deed, 
it was a matter within the control of the court whose judgment was 
being executed (Rorer on Sales, § 714, p. 290) ; and at the worst 
was an irregularity not available in any outside attack on the title 
transferred by the sale. As Barstow v^-as not insane at the time he 
executed the security deed, nor shown to be insane at the time of the 
judicial sale — on the contrary, then having long lucid intervais if ever 
before insane — the judicial sale of the 50.26 tract was not void, at 
worst voidable, and is only impeachable, if it is impeachable at 
ail (as to which we do not décide), for fraud, we think it clear that 
the appellant, Mrs. Goerz, bas the right to invoke section 3540 of the 
Code of 1895 of Georgia, reading: 

"A title obtained by fraud, thongh voidable in the vendee wlll be protected 
in a bona fide purchaser without notice." 

The bill charges: 

"Your orators further show that said Adèle M. Goerz bought with notice, 
and that she was fully cognizant of tlie character of thèse transactions and 
sought to proteet herself agaiust the loss by tlie coveuant in her deed against 



GOEKZ V. BAESTOW. 573 

lawsuits and taxes. Yonr orators further show tliat the covcuant in her deed 
alon'e was sufBeieut to put her upon inquiry." 

There is no évidence in the record to support this charge, except 
that her deed contained a covenant of protection against loss from 
lawsuits and taxes, and as to tliis covenant it is adinitted that it was 
a part of the printed form of deed used, and the évidence shows that 
printed forms of deed with such covenant were in use by not only 
Mr. Beckett, who drafted the deed for Mrs. Goerz, but by other mem- 
bers of the Savannah bar. To an unprofessional person Hke Mrs. 
Goerz such a provision would hâve no significance. Mrs. Goerz's 
uncontradicted évidence is that, in 1866 being left a widow with a small 
capital of $1,800, she soon invested in lots in the southwest section 
of the city, holding theni for a while and then selling with a profit, 
and has foUowed that business ever since, dealing with Dorsett and 
other real estate agents. As to how she bought and paid for the tract 
in question, she testifies : 

"Q. Now, Mrs. Goerz, will you please oxplain how you eaiiie to buy this 
property? 

"A. 'W'ell, as I stated before that I hâve dealt in and sold real e.state, and I 
had some cash money on liand wUicli I thouj^ht I iiiigUt inv(!St, I not only 
went to Mr. Dor.sett's offlce, but to différent other brokei's to find what real 
estate they had ou their books and what they just had at that time of 
houses, etc. I eonld not sec aiiytliiiig I waiited, and I went to Jlr. Dorsett and 
asked him if lie had lots or anythinj; on haiid, and he mentioned several, 
which I cannot just uow state ail what it was, and also a tract of land. As 
I never purehased anythins without lookiiig at it, he agreod to take me ont, 
and oame to my house with a hack, and wo went ont for nnt to see the land. 
and I looked at it and came back to the city and thouiîht thcrc might be sonie- 
thing, a littlo, in it, and that is how I came to purchus<! it. 

"Q. Did you look at it with Jlr. Dorsett V 

"A. Yes; with Mr. Dorsett out in the hack. just like he woidd any other — 

"Q. Did you agrée with Mr. Dorsett on what you were to jtay for it? 

"A. Not right then. We did not agrée on a priée. I went back in a day or 
two because tlie priée was more money than I had on hand, and I wanted to 
see just how I would get mj- money together. 

"Q. Just explain — go on in yonr own way, Mrs. Goerz. Did you or not 
understand that Mr. Dorsett was one of the owners of the ])roperty'? 

"A. 1 asked him then who I was buying froin, and he says, 'Well, from a 
syndicate,' and I said, 'Wlio are theyV and he said 'I a m one,' but that 
was on the way going out, and he probably would hâve said the others but 
there was a buggy coming towards tlve city an<l the jiarty in there bowed, 
and that interfered with the conversation, and we îiever renewfKl it, because 
geueraliy I am not in the habit of asking who the party is that I buy from, 
since I bave a lawyer afterwards tô see my titles. 

"Q. You understood Jlr. Dorsett was one? 

''A. I understood he was one of the parties. 

"Q. You been dealing with Mr. Dorsett a good many years? 

"A. Yes; and when he said he was ono that was sufllcient for me, becaus(> 
I always found in ail my dealings Mr. Dors-ett perfectly reliablo aud ail, and 
I did not inquire any further. 

"Q. You had entlre confidence? 

"A. lîntire confidence. 

"Q. AVhen did you first see thèse deeds, Mrs. Goerz? 

"A. Well, I cannot really state the date, but I can explain how It is. I 
keep no regular bank accoimt — never hâve. I liave a book at the People's 
Saving & Doan Compan.v, and people pay to me ])ay in thei-e. and it is credited 
on the book, and, like ail my transactions in-eviously, the deeds when they were 
made out my lawyer sent them there. He sont them to the courthouse, and 
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from there they were sent to Mr. Dorsett's office. They paid for the re- 
cording of them and then kept them until I called for them, in the safe. So 
the deeds were there quite a while before I ever saw them — before I ealled for 
them. In fact, I never called for the deeds until I was served with paper in 
this suit. 

"Q. Did you see the deeds yourself before you got notice of thls suit 
brought by the Barstows against you and others? 

"A. To the best of my knowledge I did not. Of course, time bas gone oft 
some, and it is hard just to state the exact point. 

"Q. Are you positive that quite a long time elapsed before you saw the 
papers? 

"A. Quite a long time ; yes, sir. 

"Q. You spoke about lœeping money with the People's Saving & Loan Com- 
pany and having your money transactions through that compauy. Is Mr. 
Dorsett président of tlie company — of the People's Saving & Loan Company? 

"A. I think he is. 

"Q. You understand that he is? 

"A. I know he is one of the offlcers of the company. 

"Q. Does that company hâve its place of business in the same place of 
business wlrere Mr. Dorsett is? 

"A. In the same place ; that is the same place. 

"Q. Now, you say the property is paid for? 

"A. I paid $2,500 in money cash, and then had a note of $1,600 besides taken 
up, fiuishing paying tlie amount due for the property, for I paid $4,000 for it, 
and, of course, to explain that note of SI.COO the StOO additional I wanted for 
expenses, because it took ail my ready money to pay for that property, to pay 
Mr. Beckett for papers made out, and sueh as that. 

"Q. And other little incidental expenses? 

"A. Yes, sir. 

"Q. Did you then borrow $1,600? 

"A. $1,600. 

"Q. In order to enable you to pay for this property and some incidental 
expenses? 

"A. Yes, sir. 

"Q. Do .you know from wliom you borrowed? 

"A. I borrowed from the People's Saving & Loan Company. 

"Q. So that your money transactions were made through the company and 
through Mr. Dorsett? 

"A. Yes, sir." 

She testifies, further, that up to the time of hearing of this suit 
she did not know and had never heard that the property had ever be- 
longed to Barstow, and had never heard or knevv anything of Barstow. 

As to Mr. Beckett's connection with her purchase, she testifies 
that he was the lawyer who drew the deeds for her; that she paid 
him for the service ; that he had previously drawn titles for her ; that 
she did not know that Beckett had ever had the property sold or had 
bought it in. She herself bought from a syndicate of which she only 
knew Dorsett. Throughout a lengthy and rigid cross-examination she 
answered fairly and fully, and we are impressed with the fact that 
in purchasing the property she was acting solely in her own interest, 
in honesty and good faith. It is true that in a small way she was a 
successful real estate dealer, and she had availed herself of the légal 
services of Isaac Beckett, who is charged in the bill with conceiv- 
jng a conspiracy to defraud Barstow of his lands. 

We are aware of no invidious légal presumptions affecting Mrs. 
Goerz's honesty and good faith to be invoked because she was a real 
estate dealer. Neither under the averments of the bill nor under the 
évidence can it be presumed that because Isaac Beckett was employed by 
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Mrs. Goerz to pass upon the title and draw the deeds slie was chàrged 
with notice of the frauds theretofore attempted and perhaps com- 
mitted by Beckett or within his previous knowledge. On principle 
and authority no such presumption can be indulged in. Purslev v. 
Stahley, 122 Ga. 362, 50 S. E. 139; American Suretv Co. v. Pauly, 
170 U. S. 165, 18 Sup. Ct. 552, 42 L. Ed. 977; Western Mortgage 
Go. V. Ganzer, 63 Fed. 650, 651, 11 C. G. A. 371. If Beckett's knowl- 
edge had been acquired after his employment by Mrs. Goerz, there 
might be a little more reason in charging her with the knowledge of 
her agent, but still a presumption that a man volunteers against his 
own interest a confession of his own rascality is not to be readily 
indulged in. The price Mrs. Goerz paid was not so inadéquate as to 
put her on notice of any defect in the title. She paid $4,000, four- 
fifths of the value asserted in complainants' bill, and there is highly 
respectable authority for holding that complainants are estopped from 
denying the truth of their averments. See 1 Daniel, Chancery, 838, 
832n. . There is évidence in the record showing that in the opinion 
of certain real estate men the property was worth in 1897 about 
$10,000, but considering the history of cities like Savannah, and after 
the panic of 1893 and 1894 the unexampled prosperity of the country, 
getting well started in 1896 and 1897, and in view of the continued 
rise in suburban property near prospérons cities, the opinions of wit- 
nesses given now as to the values of vacant suburban property in 
1897 are not as reliable in fixing values as would be évidence of actual 
transactions at the time. 

In Eyre v. Potter, 15 How. 42-59, 14 L. Ed. 592, it is said : 

"Again, it is niled that inadequacy of considération is not of itself a dis- 
tinct principle of equity. The conimon law knows no such principle. Tlie con- 
sidération, be it more or less, supports the contract. Comnion sensé knows 
no such principle. The value of a thing is what it will produce, and it ad- 
mits of no précise standard. One man in the disposai of his property may 
sell it for Icss than another would. If courts of equity were to unravel ail 
thèse transactions, they would throw everything into confusion, and set afloat 
the contracts of mankind. Such a conséquence would of itself be sufficient 
to show the injustice and impracticability of adoptiug the doctrine that inere 
Inadequacy of considération should forni a distinct ground for relief. Still 
there may be such an unconscionableness or inadeipiacy in a barptain as to 
deiponstrate some gross imposition or some undue influence; and in such cases 
courts of equity ought to interfère upon satisfactory ground of fraud ; but, 
then, such uuconsc-ionabieness or such inadequacy sliould be made out as 
would, to use an expressive phrase, shock the conscience, and amount in It- 
self to conclusive and décisive évidence of fraud." 

Ail éléments of fraud eliminated, and, so far as Mrs. Goerz is 
concerned, she cannot under the évidence in this case be charged with 
any, certainly there is nothing in the price she paid for vacant sub- 
urban property, taxable, but producing no revenue, to "shock the 
conscience." 

We hâve been referred to many adjudged cases to the eiïect that 
contracts with an insane person, though not interdicted or judicially 
declared incapable, are void, and to other cases to the effect that 
such contracts are voidable only. If absolutely void, the innocent 
purchaser cannot as such be protected, if voidable, the innocent pur- 
chaser may hâve a standing in equity. If the évidence in this case 
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established that Barstow was insane at the time the security deed was 
granted, or perhaps even at the time of the judicial sale of the 50.26 
tract, our conclusion on this appeal might hâve been on other Unes. 

The appellant, Mrs. Goerz, is entitled to a reversai of the decree 
by the court below, and a remand of the case, with instructions to dis- 
miss the bill so far as she is concerned. This conclusion renders neces- 
sary a reversai of the decree, and the dismissal of the bill against 
the other appellants, so far as they are charged with liability or de- 
creed to pay moneys as the grantors of Mrs. Adèle Goerz. 

Decree accordingly. 
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(Circuit Court of Appeals, Thlra Circuit. October 17, 190G.) 

No. 37. 

JuDGMENTS— Action on Judqment of Anotheu State— Judgments Which 
WiLL Support Action. 

Under article 4, § 1, of the fédéral Constitution, requiring that full 
faith and crédit shall be given to the judicial proceedings of another 
State, In order that a judgment or decree shall be conclusive in an ac- 
tion brought thereon in anotiier state, it must net only be conclu- 
sive in the jurisdiction where rendered, but also flnal in character, 
and establish a flxed and certain llahiiity; and a decree for alimony 
and costs wili support an action in another state in so far as it is for a 
suni due at the time of its rendition, and which is absoluteiy awarded, 
but not with respect to future payments, for which it provides, but 
as to which it reniains subject to modification at any time; in the dis- 
crétion of the court. 

[Ed. Note. — For cases In point, see Cent. Dîg. vol. 30, Judgment, §§ 
1490, 1497.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 136 Fed. 1023. 

David Wallerstein, for plaintiff in error. 
D. Stuart Robinson, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

BRADFORD, District Judge. This îs a writ of error taken by 
Abraliam Israël to reverse a judgment for $2,640.71 and costs recovered 
against him in the court below by Tillie B. Israël, défendant in error, 
in an action of assumpsit, founded on a certain judgment or decree 
for the payment of alimony, maintenance and costs, rendered by the 
Suprême Court of New York, rn a suit for divorce brought by him 
against her. The plaintifï in the court below introduced in évidence 
an exemplified copy of the record of the proceedings in the New York 
suit and rested. The défendant offered no évidence and a verdict for 
the plaintifï was taken subject to the question reserved "whether there 
was any évidence to go to the jury in support of plaintiff's claim." 
This point was determined adversely to thie plaintifï in error and judg- 
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ment was entered on the verdict. The assignments of error broadly 
raise the question whether the judgment or decree for the payment of 
alimony, maintenance and costs in the New York suit could support 
the action of assumpsit in the court below. It appears from the record 
that the New York suit was brought by the plaintiff in error to secure 
an absolute divorce from the défendant in error, and that, the latter 
in her answer to the complaint having denied the charges made against 
her and set up a counterclaim and prayed for a dismissal of the com- 
plaint and, by way of affirmative relief, for a séparation from bed and 
board and suitable support and maintenance, it was, July 21, 1903, 
adjudged and decreed by the court, among other things, as follows : 

"Fourth. That the plaintiff pay the défendant weekly on Monday of each 
and every weeli commencing on the 30th day of .Tune, 1902, and until the fur- 
ther order or judgment of this court, the sum of thirty dollars for the support 
and maintenance of défendant and the said children, such payment, however, 
not to be in lieu of dower or right of dower of the défendant in the plaintifC's 
real estate or any interest in his personal estate in case of his death intestate. 

"Fifth. That the défendant recover from the plaintiff the costs of this ac- 
tion to be adjusted by the clerk of this court." 

It appears from the record that the costs of the New York suit were 
adjusted by the clerk at the sum of $223.85, and were, September 15, 
1902, adjudged and decreed to be paid by the plaintiff to the défendant. 

The défendant in error contends that by virtue of the Constitution 
and laws of the United States full faith and crédit are to be given in 
Pennsylvania to the judgment or decree of the Suprême Court of New 
York, and therefore that the action in the court below was sustainable. 
The plaintiff in error dénies that the Constitution or législation of the 
United States so applies to the New York judgment or decree as to 
support that action. Article 4, section 1, of the Constitution déclares 
that "full faith and crédit shall be given in each state to the public 
acts, records and judicial proceedings of every other state," and that 
"the Congress may by gênerai laws prescribe the manner in which such 
acts, records and proceedings shall be proved, and the effect thereof." 
By the act of A^Iay 26, 1790, c. 11, 1 Stat. 123, as amended and in- 
corporated in section 905 of the Revised Statutes [U. S. Comp. St. 
1901, p. 677] it is provided that the records and judicial proceed'ngs of 
the courts of any state, when duly authenticated, "shall hâve such 
faith and crédit given to them in every court within the United States 
as they hâve by law or usage in the courts of the state from which 
they are taken." It appears from the record that the judgment on the 
verdict in the court below includes S2,130 representing alimony and 
maintenance for seventy one weeks, at the rate of $30 per week, as 
adjudged and decreed in the New York suit, and, further, that of the 
above sum of $2,130 only $120, or four weeks' alimony and maintenance 
was payable on the rendition of the New York judgment or decree. 
The balance, amounting to $2,010, represented alimony and main- 
tenance which was not then payable, but only to accrue thereafter. It 
appears that under thie statutes of New York the judgment or decree, 
so far as it directed the payment of alimony and maintenance not then 
accrued or payable could at any time thereafter be annulled, varied 
or modified by the court rendering it. It, therefore, was not a con- 
148 F.— 37 
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clusive and final judgnient or decree with respect to the sum of $3,010, 
representing alimony and maintenance for sixty seven weeks accruing 
after its rendition. It did not constitute a fixed, unconditional and 
absolute liability for its payment. Any rule wliich wonld allow suit 
to be maintained in another state on such a jndgment or decree for 
future alimony and maintenance, would directly tend to the création 
of confusion, embarrassment and conflict between courts. Tlie Su- 
prême Court of Illinois in Barclay v. Barclay, 184 111. 375, well said with 
respect to the liability to pay alimony which had become due under 
a decree providing for future alimony : 

"The decree for alimony may be cliaiiged from time to tiuie by the chancel- 
ier, and there may be such circumstaiices as would authorize the chancelier to 
éven change tlie amount to be paid by the husband, where he is in arrears in 
payments required under the decree. * * • The jieculiar charaeter of the 
obligation is such that It is always subject to modification by the court in 
which the decree was entered, according to the varying circumstanees of the 
parties, and no other court could undertake to administer the relief to which 
the parties are entitled except that having juri «diction in the original suit. 
An attempt to do so by such other court would bring about a conflict of au- 
thority and a condition of chaos with référence to questions of this charaeter, 
becanse no other court would hâve before it the facts with référence to such 
change in conditions and as to such original right of the parties." 

In Pennington v. Gibson, 16 How. 65, 14 L. Ed. 847, the court laid it 
dowa "as the gênerai rule, that in every instance in which an action of 
debt can be maintained upon a judgment at law for a sum of money 
awarded by such judgment, the like action can be maintained upon a 
decree in equity which is for an ascertained and spécifie amount," but, 
in referring to Hugh v. Higgs, 8 Wheat. 697, 5 L,. Ed. 719, where it 
was held that no action at law was sustainable "on the décrétai order 
of the Court of Chancery," said : 

"It might very well be erroi' to allow the action of debt upon a décrétai or- 
der of the chancery, and yet perfectly regular to sustain such an action upon 
the final decree. The former is subject to revision and modification, the latter 
is conclusive upon the rights of the parties." 

We are well satisfied that, aside from the opération of the consti- 
tutional and législative provisions touching the faith and crédit to be 
given to the records and judicial proceedings of the courts of other 
States, when duly authenticated, no action was sustainable in Pennsyl- 
vania on the New York judgment or decree so far as it embraced ali- 
mony and maintenance not then accrued. And we are equally well 
satisfied that such constitutional and législative provisions do not 
lend any support to an action in Pennsylvania for the recovery of 
such alimonv and maintenance. On this point Lynde v. Eynde, 181 
U. S. 183, 21 Sup. Ct. 555, 45 L. Ed. 810, is conclusive. In that case 
the. Suprême Court affîrmed the décision of the Court of Appeals 
of New York. Lynde v. Lvnde, 162 N. Y. 405, 56 N. E. 979, 48 L- 
R. A. 679, 76 Am. St. Rep. 332. The case came before the Court 
of Appeals on appeal from a judgment of the Appellate Division of 
the Suprême Court of New York modifying and affirming as modi- 
fied a judgment of the court at Spécial Term in an action founded 
on a decree of the Court of Chancery of New Jersey by which it 
was adjudged that the plaintifif was entitled to recover of the de- 
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fendant $7,840 for alimony until the date of the decree, and a counsel 
fee of $1,000 ; that the défendant should pay to the plaintiff aUmony 
at the rate of $80 per week from and after the date of the decree and 
give security for the payment of the several sums of money directed 
to be paid ; and that upon his failure to comply with the decree ap- 
pHcation might be made for séquestration proceedings and a receiver 
and an injunction. The trial court at Spécial Term decided that the 
decree of the Court of Chancery of New Jersey should be enforced 
against the défendant not only with respect to the counsel fee of $1,000 
and alimony until the date of the decree, but aiso as to alimony accru- 
ing from and after the date of the decree, and the giving of security ; 
and further provided that upon failure by the défendant to comply with 
the provisions of the décision a receiver might be appointed ancillary 
to the receiver appointed by the Court of Chancery of New Jersey. 
The défendant appealed and the Appellate Division modified the judg- 
rnent, so as to allow the plaintiff to recover $8,840, the aggregate of 
the counsel fee and alimony until decree, and affirmed the judgment 
as so modified. The Court of Appeals through Gray, J., among other 
things, said: 

"With respect to how far the Suprême Court of this state will enforce the 
final decree of the New Jersey court, I thiiik tho détermination of the Appellate 
Division to be (juite correct. The action was to recover upon a final decree of 
the court of another state, which, being rendered with jurisdiction over the 
person of the défendant is to be deemed conclusive, iu so far as it adjudged the 
défendant to be Indebted to the plaintiff at the date of its rendition. ïhe 
proceedlng in chancery had terminated in an unconditional decree that the 
défendant must pay a defiuite sum of nioney, established as a debt against 
him, and, therefore, it had extra-territorial value and force. (Wharton Confl. 
Laws, § 804.) As a debt of record against the défendant the courts of this 
state should give it f ull crédit and effect ; but as to its other provisions for future 
alimony and for équitable remédies to enforce compliance, 1 do not think we 
should say that it falls within the rule of the Fédéral Constitution. I do not 
think that the courts of this state should give effect to the decree by enforcing 
any of the collatéral remédies, which tlie prevailing party may be entitled to 
In New Jersey and which the subséquent order gave to her. So far as it made 
provision for the payment of alimony in the future, it remained subject to the 
discrétion of the chancellor and lacked conclusiveness of character. The 
chancellor's action waa not final on the sub.1ect. As he observed in Lynde v. 
Lynde (supra), referring to the law of New Jersey: 'The statute oxhibits an 
intention that the sub.lect shall be continuously dealt with according to the 
varying condition and circumstances of the party.' The provision of the Fédér- 
al Constitution, whicli requii'es that full faith and crédit shall be given to the 
.lutlicial proceedings of another state, in niy opinion, should be deemed to re- 
late to iudgments. or decrees, which not only are conclusive in the juris- 
diction where rendered, but which are final in their nature. If they, once and 
for ail, establish a debt. or other obligation, against a iJarty, the record is 
available in other jurisdictions as a foundation for a judgment there." 

The Suprême Court of the United States in its affirming opinion 
said, through Mr. Justice Gray: 

"By the Constitution and the act of Congress, requiring the faith and crédit 
to be given to a judgment of the court of another State, that it bas in the 
Stata where it was rendered, it was long ago declared by this court: 'The 
judgment is made a debt of record, not examinable upon its nierits ; but it does 
not carry with it, into another state, the eHicacy of a judgment upon proj)erty 
or persons to be enforced by exécution. To give it the force of a judgment iu 
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another State, it must be made a jud^nnont tliere ; and can only be executed In 
the latter as its Inws may poriuit.' * * * ïlio decree oï tbe Court of 
Ohancery of New Jersey, on wliich this suit is brouglit. provides, flrst, for the 
payment of $7,8 iO for allmony alreudy due, aud $1,000 eounsel fee; secood, 
for the payment of aUmony since the date of the decree at the rate of §80 
per week ; and third, for the givlng of a bond to secure the payment of thèse 
sums, and, on default of payment or of giring bond, for leave to apply for 
a writ of séquestration or a receiver and injonction. The decree for the pay- 
ment of $8,840 was for a flxed su]n already due, and the iudgment of the court 
below was properly restricted to tliat. The provision for the payment of all- 
mony in the future was subject to the discrétion of the Court of Chaneery of 
New Jersey, whicli might at any tinio alter it, and was not a final judgmoiit 
for a fixed sum. The provisions for bond, séquestrai ion, receiver and injunc- 
tlon, being in the nature of exécution, and not of judgment, could bave no 
extra-territorial opération." 

The défendant in error relies on Barber v. Barber, 21 How. 582, 
16 h. Ed. 226. That case, however, was reviewed at considérable 
length by the Court of Appeals of New York in its opinion in I^ynde 
V. Lynde, supra; and it cannot reasonably be assumed that, when the 
latter case was under considération by the Suprême Court of the United 
States on writ of error, Barber v. Barber was overlooked by that tri- 
bunal. On the contrary, it fairly may be assumed that the Suprême 
Court took the same view as the Court of Appeals did of the dé- 
cision in Barber v. Barber. In so far as that décision is inconsistent 
with Lynde v. Lynde on the point now under discussion, if there be 
any inconsistency, it must be considered as overruled, or at least modi- 
fied, by the later case. We re^'ard Plarding- v. Harding, 198 U. S. 
317, 25 Sup. Ct. 679, 49 L- Ed.''l066, cited on behalf of the défendant 
in error as wholly inapplicable to the matter in hand. We think that 
neither principle nor authority warranted the bringing- of any action 
in Pennsylvania on the New York judgment or decree so far as it 
provided for the payment of alimony and maintenance to accrue 
thereafter, and that there was error on the part of the court below m 
rendering the judgment complained of on the question reserved. But 
the New York judgment or decree, with respect to the alimony and 
maintenance due and payable on its rendition and the costs, represents 
a fîxed, uncohditional and absolute liability for which suit might be 
maintained elsewhere than in New York in any court of compétent 
jurisdiction. The défendant in error sued in the court below for the 
recovery not only of the amount of such fixed liability, but also of the 
alimony and maintenance to accrue only after the rendition of the 
New York judgment or decree, together with interest on the several 
sums. We hâve no reason to believe or even suspect that in thus 
suing she attempted or meditated any fraud upon the jurisdiction of 
the court below, founded upon the amount of the matter in dispute. 
It is but reasonable to assume that her claim as set forth in her déclara- 
tion or complaint fairly represented the amount really and bona fide 
in controversy so far as she is concerned, and, therefore to conclude 
that the court below had jurisdiction. Schunk v. Moline. Milburn 
& Stoddart Co., 147 U. S. SOO, 13 Sup. Ct. 416, 37 L. Ed. 255. The 
judgment below included not only $3,010 representing alimony and 
maintenance accruing after the rendition of the New York judgment 
or decree but also légal interest thereon to the date of taking the ver-' 
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dict on which the judgment below was entered; that sum with such 
interest amounting to $2,258.90. The plaintiff below had no right 
to recovcr any portion of the future alimony and maintenance or inter- 
est thereon, represented by the sum last above mentioned, and the ex- 
cess of the amount of the judgment over tb.at sum bcing "less than 
the sum or vahie of five hundred dollars exclusive of interest," she was 
noL entitled to recover costs in the action below. Rev. St. § 9G8 [U. 
S. Comp. St. 1901, p. 703]. 

In view of the foregoing considérations we are of opinion that, un- 
less the plaintifï below or her proper représentative shall within thirty 
days next after the date of filing this opinion enter upon the record 
of the judgment below a remittitur as to the sum of $3,258.90, parcel 
of the amount thereof, together with légal interest on that sum, and 
as to ail costs in the action below, and shall within the same period of 
thirty days file in this court a certifîed copy of the remittitur so entered 
upon fne record below, the judgment below should, at the expiration 
of that period, be reversed with costs both in this court and in the 
court below ; but that upon the entry upon the record of the judgment 
below by the plaintiff or her proper représentative within the above 
mentioned period of thirty days of such remittitur and the filing with- 
in that period of a certifîed copy thereof in this court, as above men- 
tioned, the judgment below should stand and be affirmed as to the 
residue of the amount thereof, the plaintiff below, défendant in error, 
however, to pay costs in this court. And it is now so ordered and 
adjudged, and that the mandate of this court issue upon the expira- 
tion of the above mentioned period of thirty days, and, further, that 
the clerk of this court do forthwith transmit to the parties or their 
counsel of record certifîed copies of this opinion and order. 
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(Circuit Court of Appeals, Fourth Circuit. November 8, 190C.) 

No. G59. 

Judgment— Res Judicata— Acquittal in Cbiminai, Prosectjtion as Bab to 
TO Civil Srrr. 

The acquittai of a défendant indicted under section 12 of Act March 3, 
1899, 30 Stat. 1151 [U. S. Comp. St. 1901, pp. 3.541, 3542], for creating an 
obstruction in a navigable stream, in violation of section 10 of said act, 
is not a bar to a subséquent suit in equit.y brought by the United States 
under the same section against the same défendant to compel the removal 
of such obstruction ; the issues and measure of proof required in the two 
proceedings not being the same. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, § 1078.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia, at Richmond. 
For opinion below, see 142 Fed. 300. 

h. L. Lewis, U. S. Atty. 

H. I. Lewis and Isaac Diggs, for appellee. 
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Before GOFF and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 

BOYD, District Judge. An act niaking appropriations for tlie con- 
struction, repair, and préservation of certain public worlcs on rivers and 
harbors and for other purposes. Approved March 3, 1899. 30 Stat. 

Sections 10 and 12 of the said act (30 Stat. 1151 [U. S. Comp. St. 
1901, pp. 3541, 3542]) are as follows: 

"Sec. 10. That the ereatiou of any obstruction not affirniatively authorized 
by Coiigress, to the navigable capacity of any of the waters of the United 
States is hereby prohibited; and It shall not be lawful to build or com- 
mence the building of any wharf, pier, dolphin, boom, weir, brenkwater. 
bulkhead, jetty or other structures in any port, roadstead, haven, harbor. 
canal, navigable rivei-, or other water of the United States, outside establislieu 
harbor lines, or where uo harbor lines hâve been establlshed, except on plans 
reeommended by the ehief of engiiieer.s and authorized by the Set'retary of 
War ; and it shall not be lawful to cxcavate or fill, or in any marmer to alter 
or modify the course, location, condition, or capacity of any port, roadstead. 
haven, harbor, canal, lake, harbor of refuge, or int^losure within the limits of 
any breakwater, or of the channel of any navigable water of the United States, 
uniess the work has been reeommended by the cUief of engineers and author- 
ized by the Secretary of War prior to beginnlng the same." 

"Sec. 12. ïhat every person and every corporation that shall violate any of 
the provisions of sections nine, ten and eleven of this act, or any rule or régu- 
lation made by the Secretary of War in pursuanco of the provisions of the 
said section fourteen. shall be deemed guilty of a misdemeanor, and on con- 
viction thereof shall be punished by a fine not exeeeding twenty-five Inmdred 
dollars nor less than five hundred dollars, or by iniprisonment (in the case of 
a natural person) not exeeeding one year, or by both such punishments. in 
the discrétion of the court. And further the removal of any structures or parts 
of structures ereeted in violation of tlie provisions of the said sections niay be 
enforced by the injunction of any circuit court exercising Jurisdiction in any 
district in which such structures niay exist, and i)roper proceedings to this 
end mav be instituted under the direction of the Attorney-General of the 
United States." 

In January, 1905, the Donaldson-Shultz Compan}^ the appellce in 
this case, was indicted in the District Court of the United .States for tlie 
Eastern District of Virginia for violation of section 10 of this act ; the 
charge in the indictment being, substantiallv, that the said company, be- 
ing a corporation under the laws of the state of Virginia, had, on the Ist 
day of October, 1902, unlawfully built in Urbanna creek, a navigable 
water of the United States, at a point in the said creek where no harbor 
lines had been established, to wit, at Urbanna, in the said district, a cer- 
tain wharf, a wooden structure, 175 feet long and 20 feet wide, and that 
the same was built by the Donaldson-Shultz Company on plans not ree- 
ommended by the chief engineer of the United States army or au- 
thorized by the Secretary of War, etc. And, further, that the said 
company, on the said day, did unlawfully create an obstruction to the 
navigable capacity of said Urbanna creek, a navigable vi'ater of the 
United States, at Urbanna, in the said district, by building a large 
wooden structure, etc., extending from the left-hand shore out into 
the channel limits of the said creek a distance of 10 feet, thereby caus- 
ing an obstruction to the navigation of said creek, such obstruction 
being created by the said company without any authority so to do by 
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tlie Congress of the United States, etc. On the 16th of January, 1905, 
the said company was tried upon this indictment in the District Court 
of the United States for the Eastern District of Virginia, at Richniond, 
upon the plea of not guilty, and the jury, which was sworn and im- 
paneled in the case, rendered a verdict of not guilty. Whereupon, 
the said company was discharged. Thereafter, on the 31st of March, 
1905, the United States Attorney for the Eastern District of Virginia, 
by direction of the Attorney General of the United States, brought a 
bill of complaint in the Circuit Court of the United States for the said 
district against the Donaldson-Sludtz Company, setting forth the same 
facts, in substance, as those constituting the averments in the indict- 
ment upon which the company had been tried and acquitted. The bill 
further alleged that the said défendant corporation, although often re- 
quested so to do, had not removed the said wharf from the waters 
aforesaid, and particularly had not removed the same from the channel 
limits of the said creek, and that the existence of the said wharf was 
a serions and permanent obstruction to the navigation of the said 
Urbanna creek at the point aforesaid. The prayer of the coniplainant 
was for writ of mandatory injunction, requiring and compelling the 
Donaldson-Shultz Company, its officers, agents, and employés to re- 
move the said wharf and obstruction from the said Urbanna creek, or 
at least to the extent that the same constitutes an obstruction to the 
navigation in the said creek. The company appeared in response to 
the service of the writ of subpœna, and on June 3, 1905, fîled to the 
bill of complaint a plea of res judicata, as follows: 

"In the Circuit Court of the United States for tlie Rasteni District of 

Virginia. 

"The United States of America v. Tlie Donaldson-Sehultz Company, 
a Corporation. In Equity. 

"And the said défendant cornes and says that tlie said plaîntiff heretofore, 
to wit, on the 5th day of January, 1904, in the District Court of tlie United 
States, for the Eastern District of Virginia, held at Alexandria, Virginia, im- 
pleaded the said défendant and indicted it, in a certain criminal indictment 
eontaiuiug three counts for violatlng the very same statute and not perfonning 
and doing the very same things, and each and everj' of tiiem In the plaintiff's 
bill in equity hère mentioned, and flled in thia Honorable Court, which said m- 
dictment is in the words and figures following, to wit." 

Then follows in full the indictment upon which the défendant com- 
pany was tried, which it is not necessary to reproduce hère. The Cir- 
cuit Court held this plea sufficient and that the acquittai of the défend- 
ant upon the criminal indictment was a bar to the présent civil action, 
and thereupon the bill of complaint was dismissed, and the United 
States, by its attorney, having duly excepted to this ruling of the court, 
brings the case hère by appeal. 

There are many instances in which a navigable stream or a public 
way may be obstructed, and yet there might be such an uncertainty 
about the testimony which was adduced in the trial of the criminal 
indictment that the person charged with the obstruction would be ac- 
quitted, and still, as a fact, the obstruction might exist. The case of 
Cofïey V. United States, 116 U. S. 436, G Sup.'Ct. 437, 29 L. Ed. 684, 
is cited and relied upon largely to sustain the décision of the Circuit 
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Court, but in our opinion that is not an analogous case at ail. Coffey 
was indicted under section 3257 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 2112], which provides that: 

"Whenever a pcrson eugaged in enrrying on the business of a distiller de- 
frauds or attempts to dofraud tlie TJnited States of tbe tax on the spirits dia- 
tllled by him, or of any part thereof, he shall forfeit the distillery and dis- 
tilling apparatus used by him, and ail dlstilled spirits found in the distillery 
and on the distillery premises, and shall be fined not less than five hundred 
dollars nor more than five thousand dollars and shall be' imprisoncd not less 
than six months nor more than three years." 

Upon this indictment lie was tried and acquitted. An information 
was also filed on behalf of the United States against the distillery and 
the distilling apparatus used by Coffey, and also against ail the distilled 
spirits found in bis distillery and on the distillery premises. The in- 
formation was tried after Coffey had been acquitted in the trial upon the 
criminal indictment, and the Suprême Court very properly held that: 

"Where an Issue raised as to the existence of the aet, or fact denounced, has 
been tried in a criminal proceeding instituted by the United States, and a 
judgment of acquittai has been rendered in favor of a particular person, that 
judgment Is conclusive in favor of such person, on the subséquent trial of a 
suit in rem by the United States, where as against him the existence of the 
same act or fact is the matter in issue as a cause for, the forfeiture of the 
property prosecuted In such suit in rem." 

The reason and soundness of this principle are readily seen, because 
in the issue between the United States and the person charged with the 
commission of the acts which are the basis of the forfeiture it is deter- 
mined that the acts were not committed and the facts did not exist. 
Consequently there was no forfeiture, because the acts must bave been 
committed and the facts must hâve existed at the time, in order to vest 
the title of the offending thing in the government as forfeited property. 
The forfeiture of Coffey's distillery and other property was a part of 
the punishment prescribed by the law for the criminal act which he was 
alleged to hâve committed. The jury having found that the criminal act 
alleged had not been committed, then, of course, it follows that the 
punishment could not be inflicted. And this Une of reasoning is fol- 
lowed out substantially in Bovd, Claimant, v. United States, 116 U. S. 
616, 6 Sup. Ct. 524, 29 L. Éd. 74G. This was a proceeding in rem 
against certain merchandise claimed to be forfeited to the United States 
because fraud had been committed against the government in its im- 
portation. The statute under which the proceeding was instituted pro- 
vided, also, that the person offending should be punished by fine and im- 
prisonment, in addition to the forfeiture of bis goods. In that case Mr. 
Justice Bradley, in delivering the opinion of the court, says : 

"Thèse are the penalties alflxed to the criminal acts ; the forfeiture sought 
by this statute being one of theni. If the indictment had been presented 
against the claimant, upon conviction tlie forfeiture of the goods could hâve 
been included in the judgment." 

The facts in this case are the converse of the Coffey Case ; for hère 
it is held that a conviction of the criminal act carries with it the forfei- 
ture of the goods, whilst in that case it is held that an acquittai of the 
person charged with the criminal act upon which the forfeiture is claim- 
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ed îs a bar to the forfeiture ; but there is no such question involved in the 
case before us. There is no daim for the forfeiture of the property of 
this Company, for we do not find anywhere in the statute making it a 
misdemeanor to obstruct a navigable water that the material used in 
the construction of the obstruction is forfeited to the United States. 
This is not made a part of the punishment as in the statutes passed up- 
on in the Coffey Case and in the Boyd Case. The purpose of the stat- 
ute we are considering is not to take property from the owner, but to 
keep navigable waters free from impediments which would obstruct 
their free and convenient use for navigation. If the mandatory iniunc- 
tion sought by this proceeding was issued, the resuit would simply be 
to require the appellee to remove the obstruction — to take his property 
away. It is argued by the appellee that because the United States pro- 
ceeded first by indictment, and upon the trial there was verdict of acquit- 
tai, that conditions must remain in statu quo, and that the government 
has no further right to proceed in a civil action to remove an obstruc- 
tion to a navigable stream which it is alleged still exists. If this be the 
law, then the right of the government to maintain the navigable wa- 
ters in a condition suitable for navigation and free from obstruction 
would, in many cases, be absolutely destroyed by the vicissitudes, the 
uncertainties, and the local environments attending criminal trials. 
An obstruction might exist and yet the évidence adduced in a criminal 
trial might not be sufficient in the minds of the jury to convince them 
beyond what the law calls a reasonable doubt, which is necessary in 
such trials in order to authorize a verdict of guilty. The élément of 
an intent might be wanting if such were held by the trial court to be 
necessary. The person indicted may hâve placed the obstruction un- 
der a bona fide belief that he had a right to do it and this might resuit 
in his acquittai, and yet shall it be contended that, althou.s:h this ac- 
quital has taken place and in fact the obstruction is there, the govern- 
ment is deprived of its civil remedy to bave it removed? We think not. 

It is our conclusion that there was error in the ruling of the Circuit 
Court, and the case is remanded, in order that proceedings may be had 
in accordance with tins opinion. 

Reversed. 
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(Circuit Court of Appeals, Ninth Circuit October 8, 190C.) 

No. 1,305. 

1, Watfus and Wateb CotrKSES— Riqhts of Appropriator— Protection bt 

INJUNCTION. 

A coniplainant corporation, which has made an appropriation of water 
from a strenrii in îifcorriancp with the laws of a state to be used In th-r 
génération ot power for manufacturing and electrical purposes, and which 
lias constnicted a dam at large expense suthcient in heiglit to epabie It to 
use beneflcially the quantity of water approprlated, Is entitled to protec- 
tion by injunction against a later appropriator, who for the pnrpose ot 
obtaining the benefit of the dam is undertaliing to tal;e out ditches or 
canals a short distance above it, to be carried below around the ends of 
^ the dam, also for the purpose of geuerating power, where the efCect wouid 
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be, not ouly by lowering tlie water to lesseu the power and efficienoy of 
compiainant's plant, but also to endanger its dam by the proximity of 
tlie proposed ditches. 

lEd. Note. — For cases in point, see Cent. Dig. vol. 48, ^^'att>rs and Wa- 
ter Courses, §§ 331, 832.] 

2. Injukctiok— Peotection of Wateb Rioiits— I'koof of Tkreateneu In- 

JUBY. 

Wliere défendants liad flled an application for a pernUt to divert wato- 
from a streani wliirai had been granted by the stato autliorities on tlieii- 
furnishing a plan of their proposed works, wbicli plan if carried ont wonld 
work irréparable in.i'ury to the ])laut of comjjlainant, which was a iirior 
approprlator, and défendants iiisisted upou îlieir right and atlinned their 
intention to procoed in accordance with sucli plans, sncb facts sufiicientl^' 
show a purpose and intention to interfère with coniplainaut's water rights 
to warrant the granting of an injuuctiou to restrain the threatened injui'y. 

[Ed. Note. — For cases in point, see Cent. l>ig. vol. 27, Injunction, §§ 
9-13. J 

3. Same— Adequa™ Kemedy at Law. 

The fact that défendants, who daim the riglit to take water from a 
stream in accordance with plans a,pprovGd by the state authorities, in car- 
rying out such plans would be compclled to condemn. right of way over 
the lands of complainant. who is a prier appropriator, will not debar 
complainant from the right to an injunction to restrain the building of 
such proposed works. where their construction would work irréparable in- 
jury to the plant of complainant and destroy the value of its prier water 
right, since its e(]uitable rights could not be adequately protected in the 
condemuation proceediug. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunction, §§ 
lû-lT.] 

Appeal from the Circtiit Court of the United States for the Central 
Division of the District of Idaho. 

Johnson & Johnson and N. M. Ruick, for appellant. 
Alfred A. Fraser, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and DE H AVEN, 
District Judge. 

ROSS, Circuit Judge. The case shows that one Joseph H. Hutchin- 
son, the predecessor in interest of the appellant, by notice posted and re- 
corded in January, 1900, claimed the right to the use of 10,000 cubic 
feet per second of the waters of Snake river, to be diverted therefrom 
at a point about 10 miles up the river from the town of Guffey, Owyhee 
county, Idaho, particularly identified by a large lava rock island near 
the center of the river, and which point is called Swan Falls. The pur- 
pose for which the appropriation was made was stated in the notice to 
be "power for motive, manufacturing, mechanical, electric light, elec- 
tric power, and other useful and bénéficiai purposes, and for irrigation 
by means of pumping and otherwise." The notice further stated that 
the water was to be diverted by means of a dam, or else two canals or 
conduits, said dam to be constructed across the river at Swan Falls, 
particularly describing the dam site, and further stating that the water 
flowing at that point was "to be tised for power for motive, manufactur- 
ing, mechanical, electric light, electric power and for pumping water 
for irrigation purposes in the counties of Ada, Canyon, Owyhee, El- 
more, Lincoln, Cassia and other places in Idaho" ; that plans and speci- 
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fications of the dam site would be filed with the state eng^ineer of Idaho 
as required by law, and claiming five years in which to complète the 
dam or canals. In May followinj^ Hiitchinson posted and caused to 
be recorded in the office of the recorder of the county another similar 
notice of the ajjpropriation of the same waters for the same purposes, 
to be diverted at the same place, and that such diversion was to be bv 
means of a dam, plans and spécifications of which would be filed with 
the state engineer of Idaho, and designating the places of intended use, 
and further expressly stating that nothing therein was intended as a 
waiver of any rights claimed in his previous notice of January. 

The appellant, a corporation organized and existing under and pur- 
suant to the laws of the state of Kentucky, having acquired Hutchin- 
son's rights, commenced and completed the construction of a dam across 
the river at the point indicated in the notice, plans for which were ap- 
proved by the state engineer as required by a statute of the state, there- 
by creating a head of 19 feet of water, and installing a costly power 
plant not only of great présent capacity but one intended to be, and 
susceptible of being, largely increased. While at the time of the com- 
mencement of this suit, and at the time of its trial in the court below, 
the appellant was only making use of 2,1,50 cubic feet per second of the 
waters of the river in the opération of its plant and the running of the 
four water wheels it had then installed, the unchsputed évidence shows 
that in the construction of the dam provision was made for the installa- 
tion of 12 more wheels of like capacity, the opération of which would re- 
quire practically ail of the water claimed. The évidence also shows that 
the cost of the works already completed exceeds $350,000, and that in 
the making of that large expenditure the appellant not only had in 
view additions to the equipment from time to time as the demand for 
power and the other purposes stated should arise, in the development of 
the région in which the plant is located, but had been actively engaged 
in the pursuit of its intention to enlarge the plant and apply ail of the 
water claimed to a bénéficiai use. 

A statute of the state of Idaho, where the property in question is 
situated, approved Mardi 11, 1903 (Sess. Laws 1903, pp. 250-252), 
makes provision for just such a case. Sections 38 and 41 of that stat- 
ute are as follows : 

"Sec. H8. In allotting tlie wateris of any sti-eani by the district court accordlng 
to the rights and priorities of those using such waters, sneh allotment shall 
be made to the use to which such water is beneflcially applied, and when such 
water is used for irrigation the riglit conflrnied by such decree or allotnient 
shall be appurtenant to and shall become a part of the land which Is irrigated 
by such water. Such right shall pass witli the conveyance of such land and 
such decree shall prescribe the land to which such water shall become so aj)- 
l)urtenant: and the aniount of water so allotted shall never be in excess of 
the amount used for bénéficiai purposes for which such right is claimed; pro- 
vlded, that in the case of works capable of dlverting more water than is ap- 
plied to a bénéficiai purpose at the time the rights of the person or persous 
owning or using such works are adjudicated by the court, the right only to 
the water beneflcially applied at the time of m.aking such allotment shall be 
confiruiGd by the court, and the court shall ascertain the aniount of water which 
can be diverted through such works in excess of such quantity beneiiclally 
applied. and shall set a time when such an amount shall be applied to the 
bénéficiai purposes for which it is intended, which time shall not exceed 
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four years from the date of the decree issned by sueh court under snch 
adjudication, and any persoii using any of sueli water wliich was not bene- 
ficiaily applied at the time of sucLi adjudication s-liall, beiore the ex]iiration 
of the time set for sucii beiicfleial application, nialve proof ot sucli bénéficiai 
use in tbo manner provlded in section sevcn (7) of tliis act, and sucli vigbt, 
when confirmed in the manner provided in tliis act, shall relate to tbe priority 
established by such court, and if sucb application of any of such water sliall 
be niade subséquent to sucb date tben the priority of tbo rigbt to tbe use tbiîre- 
of sball be detenniued in the manner provlded in section eigbt (8) of tbis 
act." 

"Sec. 41. Ail rlghts to divert and use the waters of tbis state for bénéficiai 
purposes sball hereafter be acquired and confirmed under the prorisions of 
tbis act; and after the passage of tbis act ail of tbe waters of tbis state shall 
be controlled and administcred In tbo manner berein provided, and ail acts 
or parts of wbich may be in conflict witb tbis aet are bereby repealed." 

The case further shows that at the low-water stage of the river, which 
extends from Augiist to November of each year, the volume of water 
flowing in the river at Swan Falis is onh- about 6,500 cubic feet per sec- 
ond. On the west side of the river is Owyhee county, and on the east 
side is Ada county, of the state of Idaho. After the building of appel- 
lant's dam and the conséquent raising and backing of its waters until a 
head of 19 feet was thereby obtained, the défendants and one F. B. 
Whitin filed in the office of the engineer of the state, pursuant to the 
provisions of a statute of the state, two applications for permission to 
appropriate certain waters of the river for power purposes — one for a 
permit to appropriate 2,000 cubic feet per second to be diverted from the 
river at a point on the west bank thereof in Owyhee county, about 500 
feet above the west end of the appellant's dam, and to be conducted to 
the point of intended use on the same bank of the river about 500 feet 
below the west end of the dam, by means of a ditch or canal 65 feet in 
width at the bottom, 81 feet in width at the water line, and with a depth 
of water of 8 feet; the other for a permit to appropriate 2,000 cubic feet 
per second to be diverted from the river on the other bank thereof 
in Ada county, about 400 feet above the east end of the appellant's dam, 
and to be conducted to the point of intended use on the same bank of 
the river about 500 feet below the east end of the dam, by means of a 
ditch or canal of like dimensions, and with like deiith of water. Whitin 
having conveyed ail of bis interest in the applications and permits to 
the défendant Fraser, and the state engineer hnving returned both ap- 
plications to the défendants for the purpose of correction, and having 
required a more definite and certain place of diversion and use of the 
waters and a survey of the proposed ditches or candis to be uscd in 
connection therewith, the défendants, on the 29th of November, 1904, 
returned to the state engineer their corrected applications, cch accom- 
panied by a plan and map of the proposed works for the diversion of 
the waters, on which day the state engineer approved each application 
and granted them a permit to appropriate the waters applied for, and 
to construct the proposed works, subiect to the limitations and condi- 
tions that one-fifth of the work therein specified should be completed 
on or before May 29, 1907, that the whole of such work be completed 
on or before November 29, 1909, and that the time for the proof of 
the bénéficiai use of such waters extend to November 29, 1913. Those 
permits, with the maps and plans accompanying the same, were record- 
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ed in the records in the office of the state eng^ineer. We assume that 
that officer was authorized to grant the permits to the défendants if 
they did not interfère with any vested right of the appehant. If they 
did so interfère, then, manifestly, to the extent of such interférence 
they were and are invaUd and of no effect. 

Since the applications of the défendants and accompanyino; plans 
and maps show that the point of diversion of the waters apphed for 
are but a few hundred feet above the appellant's dam, and the place 
of their intended use but a few hundred feet below it, and as the de- 
fendants' declared purpose of use is that of power, nothing can be 
plainer than that their sole object in so fixing- the points of intended 
diversion was and is to avail themselves of the power created by the 
appellant's dam. If such use of the waters of the river would be with- 
out injury or damage to the appellant, perhaps it could not justly com- 
plain, but the record before us leaves no room to doubt that such diver- 
sion by the défendants would certainly work serions damage to the 
appellant and very likely destroy its dam. There is no conflict in the 
testimony upon the subject ; indeed, it is ail one way. We extract from 
the testimony of the witness Wiley, under whose directions appellant's 
Works were constructed. Being asked to state vidiat effect the défend- 
ants' diversion of the waters covered by their permits would hâve upon 
the appellant's dam and power plant, the witness answered : 

"A. The construction of a canal aroiind the south end of the dam would, in 
my opinion, resuit eventually in its desh-uction. 

"Q. State your reasons for that conclusion. 

"A. At this end of the dam the bcrt rock does not rise above the level of 
the old bed of the river, and is ovorlaid by a mixture of boiilders and fine 
earth to which the dam is joined as securely as possible under such condi- 
tions; and the défendants' plans show a very large canal in this unstable 
material, carrying a liow of 5,000 eubie feet of water per second nround tlie 
abutment of the dam, so close as to be practically in contact with it. Such 
a canal would be extrenrely hard to maintain, and a break in it would resuit 
in rapid érosion and the establishment of a npw channel for the river around 
the south end of the dam, lowering the water to somewhere nearer i.s original 
level. Such a canal would also act as an effective barrier to any repairs 
that it might be necessary to make to the dam, and in this way also would be 
a constant menace. The dam in the soutii channel is of the rock-flUed crib 
type and is filled and backed by material taken from the siîle hill adjacent to 
the south abutment, which is the only place where suitable material is avail- 
able. It is necessary to bave free acœss to this material in order to main- 
tain the dam, and a quarry fllled with cars and derrick is maintained hère 
for this purpose. and has been used every year since the completion of the 
dam. The construction of the proposed canal would prevent the use of this 
quarry and will isolate the dam from ail material needed in its maintenance. 
The proposed canal around the nortli end of the dam would be a menace 
to the safety of the dam, though not such a serious one as that around the 
south end; the material in the north shore being of a Armer nature, though 
even hère we were not able to make a complète jnnction with tire bed rock. 
The chief ob.iection to the canal at this end is the obstacle it would pré- 
sent to the opération of the présent plant and its prohibition of future ex- 
tensions. The property of the corapany is located in a narrow canyon 700 
feet below the gênerai level of the country. There is barely room on the 
north side of the river for the location of the dwellings necessary for the 
employés of the company in the opération of its plant, and a canal with the 
proposed capacity of 5.000 nibic feet per se(«nd, as sho\vn b.v défendants' map, 
would take away practically ail the available ground in the vicinity of the 
complaiuaut's property. Furthermore, the construction of both cauals, as 
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proposed by the défendants, would leave tlie property of the complainant 
isolated from the mainlnnd by eanals which are virtually rivers themselves, 
and would be a most serions obstacle in the maintenance and opération of the 
plant 

"Q. What other effect would the diversion of the amoiint of water claimed 
by the défendants, throiiRh eanals at each end of the complainant's dam, hâve 
upon the présent power dam of the complainant? 

"A. The diversion aronnd the south end of the dam would only resuit in 
reducing the head acting upon the water wheels by the lowering of the 
water above the dam ; but the diversion arouud the north end, on account 
of the condition of the river below, would resuit in not only reducing the 
élévation of the water above the dam, but would raise the élévation of the 
tail-water. The couibined effect would reduc-e tlie velocity of the water 
wheels to such an extent as to render the entire equipnient of water wheels, 
gearing, and electric geuerators inadéquate for the work required, and it 
would be necessary to iustall a new equipment to meet the new conditions. 
Furthermore, the reduced head would require more expensive machinery to 
produee the same results, and would also require the use of a much larger 
volume of water. 

"Q. What, in your opinion, bas been the effect of the défendants' applica- 
tion for a permit to divert the water around the complainant's dam, upon 
the value of complainant's property? 

"By Mr. Fraser : I object to that as immaterial, irrelevant, and incompétent. 
The witness bas not shown himself compétent to testify as to that question, 
and it is calling for a conclusion of the witness. 

"A. It has, in my judgment, materially decreased the value of complain- 
ant's property by suggesting a flaw in complainant's title and making it dif- 
flcult, if not impossible, to perfect plans for the extension of the plant, while 
tbere exists a possibility of défendants' right to divert any part of the water 
around complainant's dam." 

The witness Irwin, who it appears is the gênerai manager of the com- 
plainant Company, after specifying the varions mines and companies 
and towns and parties to which the complainant furnishes power and 
light, and the varions steps that hâve been taken by the complainant 
to enlarge its plant and extend its opérations, being asked to state what 
effect the construction of défendants' proposed works would hâve on 
the dam and power plant of the complainant, answered : 

"A. I think the construction of a canal on the Owyhee county side would 
menace the property so seriously in my opinion that it would practically 
destroy it. 

"Q. Give your reasons. 

"A. My reasons for tliis are that the lava reef on which this dam rests 
does not run at right angles to the original course of the stream, and conse- 
quently the waters coming over the spillway are forced against the Owyhee 
county bank, and this causes a very strong eddy to be formed on that side 
of the river. This eddy bas a teudancy to erode the banlc back of the abut- 
ment and has already doue so. In June, 1903, I received a téléphone message 
from the superintendent in charge of the power plant that the flll back ol 
this abutnient was washing, and that it was necessary to take some immédiate 
steps to protect the dam. I took a shift from the tunnel, and by spécial 
conveyance hurried them to the dam, and tbere found that this water or eddy 
had washed the riprap and flll back of the abutinent on the Owyhee county 
side a distance of about four fœt, and was still washing it at that time. 
We tried to fiU this hole which the eddy had eut, and found that up to a 
distance of about 16 feet from the pier we could flll it, but from tbere on 
nothing would stay. We had this crew of men put in one rock that was 
practically flve feet square, but it dropped into that hole and was lost to 
sight and apparently had no effect whatever. The erosive action of the water 
was flnally stopped at that i)oint by putting iu rails and holding the water 
that way. 
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"By ilr. Nugent: Q. Steel railsî 

"A. Well, track rails. This, of course, was merely a temporary expédient. 
It was adopted to keep the water from washlng around this abutment. As 
soon as low water came in the fall, we proceeded to put in timber cribs be- 
low this abutment and had them fllled with rock, and we tbought we had 
the situation well under eontrol. But in 1904, at the high-water stage, a 
téléphone message from the power plant again snmmoned us to the river, as 
this time the riprap work above the pier was being eut ont and one of the 
bulkheads in the orib, whieh was put in the preceding sumnier, had becu 
practically eut out and the rock settled through it. ^\'e took a crew of 
men and had thetn working probably for two weeks repairing the damage 
that the high water was doing at that time. Up above the dam on the 
Owyhee county side there is one place wbere you can see a sink hole probably 
five feet in dlameter, through which the water at the médium stage of the river 
runs. Where it runs to we don't know, but we were afraid of it, and this 
year we are having that excavated and a crib fiiled with rock and dirt 
built above the dam to afCord additional protection at this point. The fact 
that the concrète masonry is not joined to rock on the Owyhee county side, 
but is simply tied to the boulders and loose ground there, makes it a very 
difflcult point to hold ; and, from the force of the water that I hâve witnessed 
and had a littte expérience with in handling, thèse two sets of diffioulties 
that we hâve had during the higli-water period hâve convinced me that, no 
matter whether ail the men you could get and ail the mouey that you could 
liave back of you was available, nothing would prevent the destruction of 
that dam, if the water at high-water seasou eut around the south pier. 

"Q. What would be the efîect of the construction of such a canal as Is 
contemplated by the défendants? 

"By Mr. Fraser: I object to that for the reason that the défendant has 
not shown himself compétent to answer the question. 

"A. It would eut us off from the quarry that we use In getting the flll to 
make thèse repairs that we use in the high-water season, and would, in my 
opinion, be very apt to cause érosion there that would practically give the river 
a new channel around that south pier. It would practically destroy the dam. 

"Q. From your knowledge of the circumstances there and the condition of 
the soil, couid such canal be sately eonstructed? 

"A. I don't think it could. On the north side of the dam the principal 
damage would be the lowering of the head and cutting our power house ofC 
from the mainland. In addition to this the tail-water at this side would 
necessarily raise on account of the islands which lie directly below on the Ada 
county or north side of the river, which would bave a- tendency to back the 
water up and raise the tail-water as well as decreasing the efiiciencj' of the 
machines." 

There is no contradiction of this testimony in the record, but, on 
the contrary, other évidence therein in confirmation of it. In the opin- 
ion of the court below it is caid : 

"There is one proposition involved in this case which secms clear. The com- 
plainant has erected a dam across that river, by which it croates a waterfall of 
19 feet where practically none before existed, and thereby it has created a 
power for its plant. This 19-foot fall exists only while the dam is fiiled to 
the top, and, of course, any rtecrease in the lieiglit of the water lessens the 
power and efficiency of the plant accordingly. Xhe complaiuant is entitled to 
such protection of this dam that the water in it shall not be lowered below 
the 19 feet by the érection of any other vvorks by any other parties." 

But the court below held that, inasmuch as, in its opinion, there was 
not a sufficient showing of an intention on the part of the défendants 
to divert the water claimed by them, the complainant was not entitled 
to any injunction. 

We agrée with the court below that the appellant is entitled to main- 
tain the head of water created by the dam, for the reason that it was, 
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as against the défendants, the prior appropriator, and because tlie un- 
disputed évidence shows that any decrease in the height of the water 
must necessarily lessen the power and efficiency of the appeUant's 
plant. But there is another reason, equally potent, why the défendants 
are not entitled to make the diversion of the waters claimed by thcm 
in pursuance of the permits granted to them. The uncontradicted 
évidence clearly shows that the diversion of the waters claimed by the 
défendants by means of the contemplated canals and ditches, in such 
close proximity to the appellant's dam, would not only seriously en- 
danger its security, but very likely work its destruction. That fact of 
itself would necessarily work irréparable injury to the appcllant, for 
the uncertainty in respect to the stabiHty of the appellant's works and 
the continuing danger of their destruction would not only necessarily 
depreciate the value of them, but practically put an end to the appel- 
lant's contemplated enlargement and extension of its plant. We there- 
fore entertain no doubt that the appellant is entitled to an injunction 
protecting it against the diversion of the waters claimed by the défend- 
ants in pursuance of the permits granted to them by the state of Idaho, 
if the case sufficiently shows the purpose of the défendants to commit 
the wrongs complained of. Tbe court bclow was of the opinion that 
it did not, relying in its opinion upcn what is said in section 198 of 
Kerr on Iniunctions, and upon this quotation from the opinion of the 
court in the case of Church v. Maschop, 10 N. J. Eq. 57 : 

"The fonrt cannot grant an in.lunctlon to allay tbo fears and apprpliensions 
of inclividuals. ïhey must sliow the court that tbo aicts against whieh they 
ask for protection aro not only threatcoed, but will in ail probability be eom- 
mitted to thelr injury." 

The section from Kerr on Injunctions is as follows: 

"The mère prospect or api)rehension of injury, or tlie mère beliof that the act 
complained of may or will be doue, is not suliiciont; but, if an intention to do 
the act comp'aiued of can. be shown to exist, or if a man insiats on his right 
to do, or hegins to do, or threatens to do, or givcs notice of his intention to 
do, an act which must, in the opinion of the court, if completed, give a ground 
of action, there is a founrtation for the exercise of the jurisdiction. The niere 
déniai of a man of his intention to do an act or to infringe a risrlit will not 
prevent the court from intcrferiug ; but, if a man asserts positively that it is 
not his intcnion to do a cort;,-,iu act or infringe a certain right, and there is 
no evide'iee to f-how any intention ou his part to do the acS or infringq the 
right, the court will not interfère." 

We find no fault with the law as thus declared, but are of the opin- 
ion that the record in the présent case not only shows the intention on 
the part of the défendants to commit the acts complained of, but that 
even in their answer they do not make any unqualified déniai of such 
intention. The bill charges that the défendants, against the complain- 
ant's will and in violation of its rights, threaten and intend to commence 
the construction of the canals of the dimensions indicated in the per- 
mits issued to them, and in accordance with the plans annexed thereto, 
for the purpose of diverting 2,000 cubic feet of the waters of the river 
around each end of the complainant's dam. In their answer the de- 
fendants do not make any unqualified déniai of such intention and pur- 
pose on their part, but aver: 
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"That they and thelr predecessors in interest, In socurhig the permits re- 
ferrcd to in the complainant's bill, and which are relied upon by thèse défend- 
ants for their rights and privilèges in the premises, acted in good faith and 
with the sole object and purpose of acqnlring the riglit to use the nnappro- 
priated writers of Snake river at said point to the extent of 4,0C0 cubic feet 
and of matnring plans for power plant and flnancing said proposition so as to 
c-onduot said power to Boise City and otlier places for sale for nioehanical, 
lighting, and other purposes. Thèse défendants aver that so fair thèse dé- 
fendants hâve proceeded no farther than to <:omiily with tUe laws of the statc 
of Idaho with référence to securing said permits from the state enginecr, whleh 
permits bave been duly and regnlarly granted : that said defendr«nts do not 
purpose or intend to go upon said ground of the coniplainant or attpmi)t to 
eonstruet said c-anals or in any manner interfère with said premises until they 
hâve filed their suit in condemnation for a right of wXv for its said canal and 
the right to use said property, which will not be dme for some four or fîvo 
months, as défendants are now engaged in matters coniicctcd with the said busi- 
ness solely. aside from the work npon the ground such as tinanciiig said propo- 
sition, which matters are now well advanced ; that in riill matters re'at've to 
défendants' rights they intend to proceed by légal niethods and in an orderly 
way, and will not in any event attempt work upon said gr-onnd or attempt to 
divert said water, or to inltiato the construction of said ca.'ials until rermitted 
so to do by a court having jurisdiction of matters relative to proceedings in 
condemnation, and will procowd alone in accordance with the laws and stntntes 
of this State relative to acquiring rights by condemnation. Défendants al e^o 
that they do not intend to trespass upon said premises or in anv wav intei-t'eve 
with the complainant's free and uninterrupted use of said waters until their 
riglits hâve been determined." 

Inasmuch as the condemnation proceedinsrs liere referred to are for 
the rights of way for the canais indicated on the plans annexed to the 
permits, it appears from the défendants' own answer that thev intend 
to commit the acts complained of, and insist upon their ri^^t to do 
so. Thèse threa^^ened acts of the défendants wotild, accordino' to the 
évidence, necessarily lessen the efficiency of the comnlainant's p'ant, 
be continuing in their mtnre, and be very likely to absoltitelv destroy 
its dam, and as a conséquence its entire plant. An injtmcfion lies to 
restrain threatened permanent interférence with water righ's (Angel 
on Water Courses, § 444 et seq.), and. whenever there is a tbreat and 
intent to wronn-fullv enter upon annther's real propertv and to take 
permanent possession thereof and effect a permanent ]od<Tment there, 
the threatened injury is "irréparable in itsclf, and the insolvency of the 
intruder or the actual damage which may ensue is immaterial." More 
V. Massini, 32 Cal. .59.5; Richards v. Dower. CA Cal. G3, 28 Pac. 113; 
Crescent City Wharf & Lighter Co. v. A. M. Simpson. ?'?' C?,l. 290, 
19 Pac. 426. Althoueh it appears that the appellant is the owner of 
the lands through which the défendants propose to build their canais, 
and therefore would necessarily be the party défendant to such con- 
demnation proceedings, it is manifcst that its equital^le ri'^hts could 
not be there fully protected, if protected at ail. Whcre such is the case, 
it is well settled that a remedy afforded by an action at law is no bar 
to the maintenance of a suit in equitv. Kilbotirne v. Sunderland, 130 
U. S. 505, 9 Sup. Ct. 594, 32 L. Ed. 1005; Boyce v. Cnmdy, 3 Pet. 
310, 7 L. Ed. 655 ; Southern Pacific Railroad Co. v. U. S., 133 Fed. 
651, 66 C. C. A. 581, and cases there cited. 

Our conclusion is that the appellant is entitled to an injunction re- 
.straining the défendants from making the diversions of the waters 
14S F.— 38 
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covered by the permits issited to them at the points or through the 
ditches or canals indicated on the plans accompanying them, and from 
any diversion of the waters of the river that will interfère with the 
liead of water created by the appellant's dam, or in any way injure or 
destroy its works. 

We are further of the opinion that the court below should, in accord- 
ance with the provisions of the statute of Idaho above quoted, hâve 
by its decree fîxed, within the limits of the appellant's appropriation, 
the amount of water which can be diverted by its works, and should 
bave fixed a time not exceeding four years from the date of the decree 
within which the remainder of the water covered by the appellant's 
appropriation, not already applied to bénéficiai use, should be so ap- 
plied. That such, in the opinion of the court below, was the appel- 
lant's right under the statute of Idaho appears from this clause of its 
opinion : 

"Beyond Question, under our laws, a party may be protected In the use of 
ail the water he actunlly appropriâtes and uses, even if it be every drop that 
llows in as great a river as the Snake. Not only that, but when he bas used but 
a part of what be claims, he will be allowed a reasonable time to make use of 
the balance, provided he shows by his worls and iniprovements good faith In 
redueing ail he claims to his actual use." 

In the opinion of the court below there is no indication of any lack 
of good faith on the part of the appellant, nor do we discover any in 
the évidence. Yet the court below refused to award appellant the 
relief contemplated by the provisions of the statute above quoted, and 
confined the relief given to the quieting of the appellant's title, as 
against the claims of the défendants, to the 2,150 cubic feet per second 
of the waters of the river already applied by it to a bénéficiai use. 

For the reasons stated, the judgment is reversed, and the cause re- 
manded to the court below for further proceedings in accordance with 
views above expressed. 



SAMUEL ir. COTTRELL & SON v. SMOKELESS FUEL CO. 

(Circuit Court of Appeala, Fourtli Circuit. November 8, 1906.) 

No. 611. 

Sales— CoNTKACT for Sale and Delivery of Coal— Excuse fok Failure to 
Make Deliveries. 

tJnder a provision of a contract for the sale and delivery of eoal 
from a certain mine at stated priées, that deliveries should be subject to 
strikes "which niiplit delay or prevent shipurent," the seller was not ex- 
cused from performance because of a strike at the mine which did not 
prevent or delay shipments of coal, but merely increased the cost of pro- 
duction and the cost to the seller, and its refusai to make deliveries for 
that reason was a breach of the contract. 

In Error to the Circuit Court of the United States for the Eastern 
District of Virginia, at Richmond. 
For opinion below, see 129 Fed. 174. 

H. R. Pollard, for plaintiiïs in error. 

Conway R. Sands and Alexander H. Sands, for défendant in error. 
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Before GOFF and PRITCHARD, Circuit Judges, and BOYD, 
District Judge. 

BOYD, District Judge. The plaintiffs are résidents and citizens of 
the city of Richmond, in the Eastern district of the state of A'irginia, 
and the défendant, the Smokeless Fuel Company, a West Virginia cor- 
poration doing business in the said city of Richmond. On the 17th of 
April, 1902, a written contract was entered into betvveen the plaintiffs, 
Samuel H. Cottrell & Son, and the défendant, the Smokeless Fuel Com- 
pany, as follows : 

"This agreement, entered Into this 17th day of April, 1902, by and betweeu 
the Smokeless Fuel Company, party of tire first part, and S. II. Cottrell «Se Son, 
party of the second part, both of the city of Richmond, vvitnesseth : That the 
sald party of the first part agrées and binds itself to furnisli and deliver, to 
the party of the second part, on board cars at Richmond, ail the New River 
R. O. M. steam coal from Collins CoUiery Company they may ueed from April 
17, 1902, to April 17, 1903, approximating 3,000 tons more or less, and to 
ship the same in such quantifies and at such times as the said party of the 
second part may from time to time direct, during the continuance of this con- 
tract, and at the following priées : Ail coal going to Elba Station, .$2.57 f. o. b. 
C. & O. tracUs ; ail deliveries to otlier parts of Richmond, where no switcliing 
charge is made on coal, at $2.60 per net ton of 2,000 Ibs. delivered. Sald 
party of the first part further agrées that should the gênerai market value 
of coal décline during the llfetime of this contract, based ou the wage scale 
at the mines or réduction in freight rates, that the said party of the second 
part is to hâve advantage of whatever réduction is made on ail coal shipped 
after the said reduced rates are put into effeet. 

"In considération of the above, the party of the second part agrées to buy 
from the party of the first part ail the New River R. O. M. steam coal It may 
need, as hereinbefore specifled, and to pay therefor to the party of the first 
part at the priées set forth above on or before the 20th of each calendar month 
for ail shipments made during the previous month. Ail settlements to be made 
on railwa.y scale weights as ascertained at the usual points of weighing for 
thèse mines, and as shown on bills to be rendered by party of the first part In 
accordance with the usages of the coal trade. Party of the second part la 
to pay ail freights and deduct same from the bills rendered by the seller. De- 
liveries of coal under this contract are sub.1ect to strikes, accident, interrup- 
tions to transportation and other causes beyond the control of the party of the 
first part which may delay or prevent shipment. 

"In witness whereof the said parties hereto set their hands this 17th day 
of April, 1902. 

"[Seal of Smokeless Smokeless Fuel Company, 

Fuel Company.] C. J. Milton, Près. 

"S. H. Cottrell & Son. 
"Sam'l H. Cottrell & Son." 

The défendant company, between the date of the contract and June 
lOth of the same year, delivered to the plaintiffs about 5C3 tons of 
coal, but after that date failed and refused to make further deliveries 
of coal to the plaintiffs under the contract. Thereupon, in May, 1903, 
the plaintiffs brought suit against the défendant in the circuit court 
of Richmond, Virginia, and filed a déclaration complaining of the de- 
fendant of a plea of trespass on the case in assumpsit, founded upon a 
breach of the contract and alleged damages by reason thereof in the 
sum of $5,000. Upon the pétition of the défendant company the case 
was removed to the Circuit Court of the United States for the Eastern 
District of Virginia. A demurrer was filed by the défendant to the 
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déclaration of plaintiffs, which was overruled, and thereupon tlie de- 
fendant filed its plea of gênerai déniai and non assumpsit A jury 
tria] was had upon the issues thus raised by the pleadings, and at the 
close of the testimony the court instructed the jury to return a verdict 
for the défendant, which was donc, to which instruction the plaintiffs 
duly excepted. The case is brought hère by writ of error sued ont by 
the plaintiffs to bave tbis action of the Circuit Court reviewed. 

It is shown in the évidence that, after the défendant company had 
partially complied with the contract, as above stated, a strike was 
inaugurated at the mines of the Collins Colliery Company, from which, 
under the contract, the coal was to be furnished ; that the strike neces- 
sitated the employment of guards and otherwise increased the expenses 
of mining and shipping coal from the said mines. The mines, however, 
did not cease to operate, and coal was continued to be shipped there- 
from to the défendant at Richmond, and the défendant continued to 
furnish other parties with the same character of coal described in the 
contract, but at a higher rate than that named in the contract. The 
défendant also proposed to the plaintiffs to furnish them any quantity 
of the coal such as described in the contract, but at a higher price than 
that named therein. The Circuit Court held that the existence of a 
strike at the Collins mine had the effect to abrogate the contract from 
the day that the strike commenced and to relieve the défendant from 
further obligation thereunder. The paragraph of the contract upon 
which the Circuit Court based its ruling is the last clause, and reads 
as follows: 

"Deliveries of coal under this contract are subject to strikes, accident, In- 
terruptions of transportation and otlier causes lieyond tlie control of tlie party 
of the flrst part which might delay or prevent shipment." 

Let us analyze this paragraph, and, taking it in connection with the 
preceding agreements, détermine, if possible, its meaning. The défend- 
ant agreed to deliver to the plaintiffs, within a specified period, the 
quantity of coal named at a certain price per ton, and the défendant 
was bound to carry out this contract, unless the conditions or some one 
of them provided for in the paragraph quoted arose and were such as 
to pr°ven*^ performance. The sole ground upon which the défense is 
based is that a strike took place at the mine ; for there is no allégation 
that accidents, interruptions of transpor+ation, or other causes in- 
terfered. nor does it appear that the strike delayed or prevented the 
shipment of coal. On the other hand, the undisputed testimony is 
that the strike was kept under control. The mines continued in opéra- 
tion, and shipments of coal of the character contracted for were con- 
tinued 'o the city of Richmond, Va. Shipments of this coal were made 
to the défendant, and the défendant was offering it on the market at 
an advanced price, even proposing to sell it to the plaintiffs in such 
qu-m'ities as they might require. Therefore the paragraph of the con- 
tract, eliminating that part not necessary to consider hère, would read 
as follows : 

"Deliveries of coal under this contract are siibject to strikes • * * be- 
yond the control of the party of the flrst part which might delay or prevent 
.shipment." 
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What is mcant by the phrase "beyond the control of the party of 
the first part?" The contract was for the delivery of coal from a 
certain mine, and evidently the strikes ccntemplated at the time of 
making the contract were strikes at that mine. So far as appears, the 
défendant had nothing to do with the actual opération of the mine. 
It was simply deahng in the product. Necessarily, therefore, the con- 
chision to be drawn is that a strike, in ordcr to affect the contract, 
must be such as to be beyond the control of tlie operators of the mine 
and thus delay or prevent shipments. It does appear from the record 
that the strike at the mine necessitated tlie employment of guards and 
other means, which increased the cost of production, and the décision 
of the Circuit Court seems to be based upon the view that this condi- 
tion authorized the défendant to annul its contract. In this, we think 
there was error. It was a question of fact which might properly hâve 
been submitted to the jury, as to how far the defendant's ability to 
perform the contract was affected by the conditions exi.sting at the mine 
on account of the strike, and the extent to which plaintifïs were entitled 
to recover for defendant's failure would dépend upon how this fact 
was determined. But, under the circnmstances of this case, the mère 
fact that a strike was inaugurated did not, in our opinion, warrant the 
défendant in refusing the further performance of the contract. 

"It is a weh-settled ruie of law that, if the party, by his contract, 
charge himself with an obligation possible to be performed, he must 
make it good, unless its performance is rendered impossible by the act 
of God, the law, or the other party. Unforseen difficulties, however 
great, will not excuse him." Dermott v. Jones, 69 U. S. 1, 17 L. Ed. 
762. "The law regards the sanctity of contracts and requires the 
parties to do what they hâve agreed to do. If unexpected impediments 
lie in the way, and a loss must ensue, it leaves the loss where the con- 
tract places it. If the parties made no provision for a dispensation, the 
rule of law gives none. It does not allow a contract fairly made to 
be annulled, and it does not permit it to be interpolated by the parties 
themselves who made it." Id. "The courts will not make an agreement 
for the parties, but will ascertain what they hâve agreed by what they 
bave said and by the meaning of the words used to express their inten- 
tion. Where the intention clearly appears from the words used, 
there is no need to go further, for in such cases the words must 
govern; or, as is sometimes said, where there is no doubt, there is no 
room for construction." Clark on Contracts, p. 591. "Where parties 
hâve entered into written engagements, widi express stipulations, it 
is manifestly not désirable to extend them by implication. The pre- 
sumption is that, having expressed the same, they bave expressed ail 
the intentions by which the intent could be bound under that instru- 
ment." Broom's Légal Maxims (8th Am. Ed.) p. 652; Bishop on 
Contracts (1887 Ed.) §§ 380, 381; Parsons on Contracts (9th Ed.) 
p. 915. 

By the contract in question, the défendant was bound to sell and 
deliver to the plaintiff ail the coal that should be required by the latter, 
between the dates mentioned; the quantity named being 3,000 tons, 
more or less, and at the priées per ton named in the contract Nothing 
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else appearing, this was an absolute promise on the part of the défend- 
ant, based upon a sufficient considération to furnish the coal, and noth- 
ing would excuse the perforniace of this promise except the act of 
God, the law, or the conduct of the plaintiff. There was, however, one, 
and only one, Hmitation upon this otherwise absolute undertaking, 
and that limitation is found in the clause of the contract which ex- 
empted the défendant from liability for nonperformance, if by strikes 
or other uncontrollable causes it should become unable to comply with 
its contract; that is, if strikes or any of the other causes mentioned 
occurred in such manner as to be beyond the control of the défendant 
or the operators of the mine from which the coal was to be brought, 
so as to delay or prevent shipment. The défendant was relieved from 
the obligation to the extent that such conditions rendered it unable 
to perform the contract fully, and to this extent only. 

We see no merit in the position of counsel for the défendant in 
error that the testimony in the case is not sufficiently identifîed. The 
trial judge, in allowing the two bills of exceptions, directs in each that 
the évidence offered by the plaintiffs and by the défendant, "ail of 
which as reported and fîled by the officiai stenographer in this case, 
is to be incorporated and copied by the clerk herein and made a part 
of this bill of exceptions." Immediately following the exceptions is 
the testimony in full certified by the stenographer who took it on the 
trial, and whose report was, as appears, accepted by the court and 
the counsel. There is no suggestion that the testimony set out in the 
record, as a part of the bills of exceptions, is not that given by the 
witnesses and shown by the exhibits on the trial. The trial judge 
adopted the testimony as taken and certified bv the stenographer and 
incorporated it in the bills of exceptions. This, in our opinion, is 
sufficient. 

The judgment of the Circuit Court is reversed, and the case re- 
manded, to the end that further proceedings may be in harmony with 
the views herein expressed. 

Reversed, 



HUSSEY T. RICHARDSON-ROBERTS DRY GOODS CO. 

(Circuit Court of Appeals, Eighth Circuit. October 16, 190G.) 

No. 2,.'}65. 

Appeal and Ebror— Review— Findings of Fact. 

When the trial court has considered conflietiug évidence and made Its 
flnding and decree tliereon, it will be tal-cen as presumptively correct, aud 
will not be reversed on appeal unless an obvions error lias occurred in tbe 
application of the iaw, or a serious and iinportaut inistake has been made 
in considération of the évidence. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 39.55-3969.] 

BaNKRUPTCY — VOIDABnE PREFERENCE — KNOWLEDGE OF CBEDITOR. 

A mercantile créditer had sold a bankrupt goods for only a few months 
prior to bis banlcruptey. He was slow in making payments, and, learn- 
ing that he had plaeed a mortgage on bis stock, the creditor sent an at- 
toruey to look after the clalm. The bankrupt stated to him that he did 
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not ha^'e sufiicient capital to meet hls bills promptly, but was doing a 
profitable business and was entirely solvent; that he bad an offer for 
his stock in casb and land amounting in value to a suru largely in excess 
of his indebtedness, which he could accept at once. The attorney ad- 
vised its acceptance and meantime took a chatte! mortgage on the stock 
for the amount of his clalm. The debtor was, in fact. insolvent, and be- 
camç bankrupt within four months thereafter. Hclil. that such facts 
supported a flnding of the District Court that the créditer did not hâve 
reasonable cause to believe, when the mortgage was îakeii, that a préfér- 
ence was intended, aud tliat it was not voidablo under Bankr. Act 1898, 
§ eOb, 30 St. 502 [U. S. Couip. St. 1901, p. 8445]. 
3. Same. 

The fact that a debtor was ad.iudged a bankrupt on the ground that the 
giving of a chattel mortgage was a préférence axid !in act of bankruptcy 
Is not conclusive that such mortgage is voidabl'e under Bankr. Act 1898, 
§ GOb, 30 St. 502 [U. S. Conip. St. 1901, p. 3445]. 

Appeal from the District Court of the United States for the District 
of Kansas. 

Joseph V. C. Karnes, Alexander New, Edwin A. Krauthofï, and 
W. S. McClintock, for appellant. 
R. E. Culver, for appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. The only question in this case is whether 
a just demand held by Ricliardson-Roberts Dry Goods Company 
against the bankrupt, Sowers, and secured by chattel mortgage, should 
be allowed as a secured or gênerai debt against the estate. That dé- 
pends upon whether the mortgage constituted a voidable préférence 
under the provisions of the bankruptcy act of 1898 as amended. Sec- 
tion 60 (a) of that act (act July 1, 1898, c. 541, 30 Stat. 563 [U. S. 
Comp. St. 1901, p. 3445] ) defines a préférence as follows : 

"A person shall be deemed to hâve given a préférence if, being Insolvent, 
he lias within four months before the filing of the pétition * • * made 
a transfer of any of hls property, and the efCect of the enforcement of such 
* * * transfer will be to enable any one of his creditors to obtain a greater 
percentage of his debts than any other of such creditors of the same class." 

Section 60 (b) of the act defines a voidable préférence as follows: 

"If the bankrupt shall hâve given a préférence, and the person receiving 
it • * * shall hâve had reasonaOle cause to believe that it was intended 
thereby to give a préférence it shall be avoidable by the trustée." 

Undoubtedly the conveyance by the bankrupt of his stock of goods 
by the mortgage in question constituted a préférence within the mean- 
ing of the act. The mortgage was executed within four months be- 
fore the filing of the pétition. The bankrupt, as it now appears, was 
then insolvent, and the effect of the enforcement of the mortgage was 
necessarily to enable the mortgagee to obtain a greater percentage of 
its debt than other creditors of its class. But thèse facts do not render 
the mortgage voidable. To make it so the creditor must hâve had 
reasonable cause to believe that it was intended thereby to give a préfér- 
ence. 

The mortgage having been executed within the prescribed four 
months, and necessarily operating, if the bankrupt was then insolvent, 
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to enable tlie mortgagee to get a greater percentage of its debt than 
other like creditors, the question of fact is much simplified, and, as con- 
ceded by counsel for both sides, is simply this : Did the mortgagee at the 
time it took the mortgage hâve reasonable cause to beheve the bank- 
rupt was then insolvent ? The référée found in substance that neither 
the mortgagee nor its attorney knew that the bankrupt was insolvent, 
but that they had reason to beheve that he could not then pay ail his 
creditors in money, and "that some of them would be compelled to 
dépend upon land" which, it was understood, the bankrupt was then 
negotiating to take in exchange for his stock of goods. On such a 
finding the référée concluded that the creditor had reason to believe 
the bankrupt was insolvent. The district judge, on a proper certifica- 
tion to him of the question, after first considering the facts found and 
testimony taken by the référée, and again considering that and other 
proof taken upon a motion for a rehearing, found the issue in ques- 
tion in favor of the mortgagee. 

The référée obviously adopted an erroneous criterion in determin- 
ing that issue. A person within the meaning of the bankruptcy act 
is not insolvent merely because he is unable to pay his debts in money 
as they bccome due in the ordinary course of business. Such was the 
test of insolvency under the bankruptcy act of 1867 (Toof v. Martin, 
13 Wall. 40, 20 L. Ed. 481 ; Dutcher v. Wright, 94 U. S. 553, 34 L. 
Ed. 130), but by the provisions of section 1, cl. 15, of the act of 1898 
(Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3419]), 
as amended, insolvency exists only when the aggregate of a person's 
property exclusive of certain items therein mentioned "shall not, at a 
fair valuation, be sufficient to pay his debts." Recognizing the test 
to be as just quoted, the learned district judge twice heard the issue 
involved in this case, and after a careful and critical considération 
of the évidence as disclosed by his mémorandum of opinion before us, 
twice reached the conclusion that the mortgagee did not bave reason- 
able cause to believe its creditor insolvent when it took the chattel 
mortgage. 

The main facts from which that conclusion was deduced are sub- 
stantially as follows : The mortgagee had but recently commenced 
doing business with the bankrupt. In the spring of 1904, before it 
began selling him goods, it made the inquiries usual among jobbers to 
détermine whether he was entitled to crédit, and between that time and 
September, when he became bankrupt, had sold him about $2,000 worth 
of dry goods. He was slow in making payments as they matured, 
but with knowledge of that fact the mortgagee kept on selling him 
goods. The mortgagee about September Ist learned that he had mort- 
gaged his stock for $1,000 to a man by the name of Barrett, and an 
attorney was sent to Quenemo, Kan., where the bankrupt did business. 
He learned that the bankrupt had borrowed $1,000 from Barrett for 
the purpose of paying a debt that was then due, and was informed that 
the mortgage had been executed with the consent and approval of the 
wholesale grocery house which was one of his two remaining mer- 
chandise creditors. An investigation then followed into the financial 
condition of the bankrupt. His stock was examined, and, although 
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représentée! by tlie bankrupt to be worth $8,000, was considered by 
the attorney of the mortgagee to be conservatively estimated at $5,000. 
He also had about $100 in open accounts, and the fixtures and equip- 
ment of a bakery which cost him betvveen $300 and $400. The indebt- 
edness of the bankrupt was represented by him to be not over $3,700, 
induding the mortgagee's debt. The bankrupt advised the attorney, 
who remaincd there parts of tvvo days, that he had an opportunity to 
sell his entire stock for $G,000, if he would take one-half of that sum 
in cash and the balance in a farm of the value of $3,000. He repre- 
sented that such an ofïer had been made to him and that he could close 
the deal at any time. He asked the attorney to stay over till the next 
day, when the owner of the farm was expected to be there to close up 
the deal. He assured the attorney that he was perfectly solvent, that 
his business was good and his assets more than sufC.ient to pay ail 
his debts, but that he did not hâve capital enough to pay them prompt- 
ly. The attorney favored his making the sale, and beîieved from the 
représentations of the bankrupt that it would be speedily culminated. 
He considered whether he would stay until the transaction for the sale 
of the stock was made, but concluded that it was not necessary to do 
so, and, with the prudent view of putting his claim in a condition 
where he would surely get the money as a necessary prerequisite to 
passing title to the stock, he took the chattel mortgage to secure the 
debt. He then advised the bankrupt that, if for any reason the sale 
should not be made, his client would give him more time on the claim 
if he could get some more capital in his business. Such are the princi- 
pal facts of the case. They are told in différent ways and with some 
variation by the différent witnesses, and différent interprétations are 
placed upon their testimony by counsel. The resuit depended upon 
the credibility due to witnesses, the true import and meaning of lengthy 
correspondence between the bankrupt and the mortgagee, mercantile 
agency reports, and other like matters. We hâve carefully and critical- 
ly examined ail this évidence, and from it we conclude that the mort- 
gage in question was executed at a time and under circumstances justi- 
fying the mortgagee in believing, and that it did believe, that the bank- 
rupt was then solvent. It took a mortgage on property which it be- 
îieved was about to be sold for $3,000 more than enough to pay ail 
the bankrupt's debts. This seems to hâve been donc merely as an ex- 
pédient to insure speedy collection. 

There are, however, some phases of the évidence and some fair in- 
ferences to be drawn from it which strongly tend to the opposite con- 
clusion, and an unprejudiced mind bent on arriving at the truth might, 
vi'ith reason, reach a différent conclusion. The taking of a chattel 
mortgage by a créditer to secure the payment of an overdue debt short- 
ly before the institution of proccedings in bankruptcy by or against 
him is usually suggestive of insolvency, and should always be careful- 
ly scrutinized by the trier of the fact. But peculiar facts, such as are 
disclosed by the record in this case, may attend the taking of such a 
mortgage. They should always be carefully considered, with a view 
of ascertaining what actually inspired it. The conclusion reached by 
us in this case is the same as that reached by the learned trial judge. 
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He had some of the witnesses before him, probably knew their charac- 
ter as well as the character of the parties, carefully examined the volu- 
minous correspondence, and adhered on a motion for a rehearing to 
his first announced décision. His conclusion under such circumstances 
is entitled to the greatest considération, and affords us much assurance 
of the correctness of our own. 

This court, in a uniform séries of décisions, has declared that, when 
the trial court has considered confiicting évidence and made its finding 
and decree thereon, it will be taken as presumptively correct, and will 
be followed unless an obvions error has occurred in the application of 
the law or a serions and important mistake has been made in considéra- 
tion of the évidence. Fitchett v. Blows, 20 C. C. A. 286, 74 Fed. 47 ; 
Cheney v. Bilbv, 20 C. C. A. 291, 74 Fed. 62; McKinlev v. Williams. 
20 C. C. A. 312, 74 Fed. 94; Snider v. Dobson, 21 C. C. À. 70, 74 Fed. 
757 ; Denver & R. G. R. Co. v. Ristine, 23 C. C. A. 13. 77 Fed. 58 ; 
Moffatt V. Blake (C. C. A.) 145 Fed. 40. See, also, Evans v. State 
Bank, 141 U. S. 107, 11 Sup. Ct. 885, 35 h. Ed. 054. 

The pétition filed by creditors to secure an adjudication of bank- 
ruptcy against Sowers alleged as the act of bankruptcy the following: 

"That Alva L. Sowers is insolvent and that withiu four mouths next pre- 
ceding the dat» of this pétition the said Sowers eoinniittecl an act of bault- 
ruptcy in that he did heretofore in the montli of Septeniber, 1!>04, transfer 
his property to Richardson-Roberts Dry Goods Company with the iutent 
to prêter Richardson-Roberts Dry Goods Company over such other creditors 
and at the time of such transfer said Sowers was insolvent." 

It is contended that the adjudication which followed on that pétition 
is res adjudicata of the présent claim of the dry goods company. 
There is no merit in that contention. Conceding that under the au- 
thoritv of In re American Brewing Ce, 50 C. C. A. 517, 112 Fed. 
752, and Ayres v. Cône, 138 Fed. 778, 71 C. C. A. 144, the dry goods 
Company vvould be estopped from again litigating the issues raised by 
the creditors' pétition, namely, whether Sowers was in fact insolvent, or 
whether he made the alleged transfer with intent to prefer the dry 
goods Company, there is yet left the issue involved in the présent case, 
whether at the time the transfer was made the dry goods company had 
reasonable cause to believe it was intended by Sowers as a préférence, 
or, as simplified in this case, whether it then had reasonable cause to 
believe Sowers was insolvent. The giving of a préférence by an in- 
solvent as defined by section 60 (a) affords sufficient ground for an 
adjudication of bankruptcy against him, but is not sufficient to avoid 
the transfer constituting a préférence as against the person receiving 
it. To accomplish the latter, it must be shown, additionally, that the 
one receiving it had reasonable cause to believe it was a préférence. 
An issue of that kind was not and could not properly bave been pre- 
sented or tried in the pétition for adjudication. In re Rome Planing 
Mill (D. C.) 96 Fed. 812. The gênerai rule is that the estoppel of 
a judgment extends only to those material matters in issue or to those 
without proof of which it could not properly hâve been rendered. 

The order and decree of the District Court allowing the debt of the 
dry goods company as a secured demand was right, and is accordingly 
affirmed. 
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OHEGON & C. R. CO. V. UNITED STATES (three casesV. 

(Circuit Court of Appeals, Nintli Circuit November 2, 1006.) 

Nos. 1,223, 1,224, 1,225. 

Public Lands— Raiikoad Gkant— Lands Excepted. 

A grant of public lands to aid in the construction of a rallroart, which 
escepts therefrom sucli lands witliin the place limits as slmll be found to 
hâve been "granted, sold, resf;rv sd, occupied by homestead settlers, pre- 
empted or otherwise disposed •••'," did not att.ich to laiuls wliicb were 
witbin tlie primary limits of the grant as flsed by the deflnite location 
of the line of road, but upon which, at the time the map of defmite lo- 
cation became effective, there were homestead and pre-emption clalms 
filed in the proper land office, and remalning of record and uueunceled. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Public Lands, 
J§ 244-246.] 

Appeal from the Circuit Court of the United States for tlie District 
of Oregon. 

For opinion below, see 133 Fed. 953. 
See 144 Fed. 832, 143 Fed. 765. 

Thèse cases were argued and submitted togcther. The suits were bronght 
to procure the canceliatiou of certain patents alle^^ed to bave becni erroneously 
Issued by the government to the Oregon & California Railroad Company 
under the act of Congress of .Tuly 25. ~[Sm (chapter 241, 14 Stat. 2:v.)). Ail 
of the lands involved in the suits are within the primary limits of that grant, 
and are ail opposite and c-oterniinous witli sections of the railroad definifely 
located by a map thereof filed with the Sécréta ry of the Interior on the 29th 
of October, 1809, and approved by the Secretary January 29, IH'tX Thèse 
lands consisted of 17 separate tracts, 9 of which were cUiimed under honae- 
stead filiugs, and 8 under pre-emption filings, made before the date of the 
approval of the map of deflnite location of the railroad by the Secretary of 
the Interior, and ail but 3 of them being made before the fillng of that 
map. Patents for thèse lands were issued to appellant during the years 
1871, 1872, 1877, and 1804, as parts of the lands granted by the act of Congress 
tnentioned. The appellant afterwards sold the land, with the exception of 
one 80-aere tract, to bona flde purcliasers, who were without notice of the 
homestead and pre-emption filings thereon, except the presiuiij'tive notice 
given by the law. In the agreed statement of faets made by the respective 
counsel It appears that. Including the lands hère in suit, the appellant bas 
not received the full quantlty of land granted to it by the act of July 25, 
18C6, and tbat the patents to the lands in controversy were duly and properiy 
issued unless such lands were excepted from the grant to the appellant by 
reason of the homestead and pre-emption fllings mentioned. The court 
below was of the opinion that the lands In question were excepted from that 
grant by such filings, and that the patents were, tberefore, erroneously 
issued by the government, and a decree was entered in each case in ac- 
cordance with that opinion, canceling appellant's patent to tlie 80-acre tract, 
still unsold. giving judgment against the apriellant for $1.25 an acre for each 
tract sold by It for such aniount or more, and for $5(5 received by It from the 
sale of one of the tracts for that araount, being less than $1.25 an acre. 
The présent appeals are from those decrees. 

William D. Tenton and William Sins^er, Jr., for appellant. 
John H. Hall and Francis J. Heney, U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge, after inaking- the foregoing statement of the 
ca.se, delivercd the opinion of the court. 
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Several of the points made on behalf of the appellant in tHe présent 
cases were décidée! ag-ainst its contention in the case of United States v. 
Southern Pacific Railroad Co. et al. (C. C.) 117 Fed. 544, which case 
was affirmed by this court in (C. C. A.) 133 Fed. Rep. 651, and by the 
Suprême Court in Southern Pac. R. Co. v. United States, 200 Û. S. 
341, 36 Sup. Ct. 296, 50 h- Ed. 507. Is it true, as further contended 
on behalf of the appellant, that the lands in suit were embraced by the 
grant of July 25, 1866, and, as conséquence, that the patents issued 
therefor were valid? The granting clause in that act is as follows: 

"And be It further enacted that there be, and hereby Is, granted to the 
said companies, their successors and asslgns, for the purpose of aidlng in 
the construction of said rallroad and telegraph Une, and to secure the 
speedy transportation of the mails, troops, munitions of war, and public 
stores over the Une of said rallroad, every alternate section of public 
land, not minerai, designated by odd numbers, to the amount of twenty 
alternat© sections per mile (ten on each side) of said rallroad Une ; and 
when any of said alternate sections or parts of sections shall be found to 
hâve been granted, sold, reserved, oceiipied by homestead settlers, pre-empted, 
or otherwise disposed of, other lands, designated as aforesaid, shall be 
selected by said companies in lieu thereof, under the direction of the Secre- 
tary of the Interior, in alternate sections designated by odd numbers, as 
aforesntd, nearest to and not more than ten miles beyond the limits of 
said flrst named alternate sections; and as soon as the said companies or 
either of tbem, shall file in the office of the Secretary of the Interior a map 
of the survey of said rallroad, or any portion thereof, not less than sixty 
continuons miles from either terminus, the Secretary of the Interior shall 
withdraw from sale public landa herein granted on each side of said rall- 
road, so far as located and within the limits before specitied. The lands 
herein granted shall be applied to the building of said road within the states, 
respectively, wherein they are situated. And the sections and parts of sec- 
tions of land which shall remain in the United States within the limits of 
the aforesaid grant, shall not be sold for less than double the minimum price of 
public lands when sold: Provided, that bona fide and actual settlers under 
the improvement, and occupation, as now provided by \a\\, purchase the same 
at the price flxed for said Innds at the date of such settlement, improvement 
and occupation: And provided also, that settlers under the provisions of the 
homestead act, who comply with the terms and requlrements of said act, 
shall be entitled within the limits of said grant, to patents for an amount 
not exeeedlng eighty acres of the land so reserved by the United States, any- 
thlng in this act to the eontrary notwithstandlng." 

What Congress granted by that act, and ail that the appellant could 
acquire thereby, were certain sections of the "public land." 

In considering a similar grant — that of July 3, 1864 (chapter 316, 
13 Stat. 365), made to the Northern Pacific Railway — this court said 
in the case of Amacker v. Northern Pacific Railroad Co., 58 Fed. 
850-851, 7 C. C. A. 518, 641: 

"The character of the grant to the company Is well deflned. It Is one In 
prœsenti, but, as was said In the St. Paul & Pacific Railroad Company v. 
Northern Pacific Rallroad Company, 139 U. S. 1, 5, 11 Sup. Ct 389, 390, 
85 L. Ed. 77, 'the grant was in the nature of a float, and the title did not 
attach to any spécifie sections until they were capable of identification ; but, 
when once identifled, the title attached to them as of the date of the grant, ei- 
cept as to such sections as were specifically reserved.' In considering, therefore, 
what lands ultimately passed by the grant, there are two periods prineipally 
to be regarded — one the date of the granting act, the other the flling of the 
map of definite location of the road. Lands to which claims had attached 
at either period do not pass, though they were free from the clalm at the other 
perlod. la Bardon v. Northern Pacific Railroad Company, 145 U. S. 535, 12 Sujp. 
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®t. 856, 36 li. Ed. 806, a pre-emption clalm exlsted at the date of the grantlng act, 
whlch, however, had been abandoned before the map of definite location was 
flled. It was held that it was net Included In the grant See, also, Hastings 
& Dakota Railroad Company v. Whitney, 132 U. S. 357, 10 Sup. Ot 112, 
33 h. Ed. 863. In Kansas Pacific Rallway Company v. Dunmeyer, 113 U. S. 
629, 5 Stip. et 566, 28 L. Ed. 1122, a homestead entry was made after the 
date of the grant, but before the flling of the map of definite location, and It 
was held that the land was excepted from the grant." 

The agreed statement of facts in the présent cases shows that ail of 
the lands in controversy were parts of odd-numbered sections of unof- 
fered land, and that the homestead and pre-emption claims thereto were 
fîled in the proper land office, and were of record and uncanceled at the 
time the map of the definite location of the appellant's road became ef- 
fective. 

The land in controversy in the case of Northern Pacific Railroad 
Company v. De Lacey, 174 U. S. 622, 19 Sup. Ct. 791, 43 h. Ed. 1111, 
was within the primary limits of both the grant made by Congress to 
the Northern Pacific Railroad Company July 2, 1864 (chapter 217, 
13 Stat. 365), and the grant made by the joint resolution of May 31, 
1870 (16 Stat. 378). The grant in the act of July 2, 1864, was of— 

"Every alternate section of public land, not minerai, designated by odd 
numbers, to the amount of twenty alternate sections per mile on each side 
of said railroad line as sald company may adopt through the territories of 
the United States, and ten alternate sections of land per mile on each 
side of said railroad whenever it passes through any state and whenever 
on the Une thereof the United States hâve full titie, not reser\'çd, soid, 
granted or otherwise approprlated and free from pre-emption or other claims 
or rights at the time the line of said road Is definitely flxed, and the plat 
thereof flled in the office of the Commissioner of the General Land Office," etc. 

In that case it was contended that the land there in question was 
excepted from both of those grants, because one John Flett had on 
the 9th day of April, 1869, filed in the local land office a statement de- 
claring his intention to purchase the land under the laws of the United 
States authorizing the pre-emption of unoffered land, which claim re- 
mained uncanceled at the time of the definite location of the compa- 
ny's line of road. The Suprême Court held that inasmuch as that 
claim of Flett, filed on the 9th day of April, 1869, in the local land 
office, was alive at the time of the adoption of the resolution of May 
31, 1870, the land was excepted from the opération of the grant con- 
tained in that resolution, and that inasmuch as the right of Flett, un- 
der whom De Lacey claimed, was a right of pre-emption only, which 
ceased at the expiration of 30 months from the filing of his statement 
on the 9th of April, 1869, in the local land office, because of the failure 
to make proof and payment within the time required by statute, there 
was no existing claim to the land at the time of the definite location 
of the company's line of road, which was March 26, 1884, and there- 
fore the land passed to the company under the grant of July 2, 1864; 
but the court said: 

"If there had been a pre-emption claim at the time of the passage of the 
act of 1864, the land would not hâve passed under that grant." 

It is conceded by counsel for the appellant that, in the construction 
of the various land grant acts, the courts, as well as the Land De- 
paitraent, hâve held that a homestead filing is a "homestead claïm," 
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and that a pre-emption filing- is a "pre-emption daim," and, further, 
that at the time the appellant's grant of July 25, 1866, was made, and 
its road was finally located, and at the time the homestead fihngs in the 
présent cases were made, homestead claims were initiated by the filing 
thereof. In respect to the pre-emption filings in question, they appear 
to hâve been made upon "unoffered lands," in respect to which, as 
shown by the Suprême Court in the De Lacey Case (174 U. S. 638- 
i)32, 19 Sup. Ct. 791, 43 L. Ed. 1111), pre-emption claimants had at 
the time the appellant's definite location of its road became effective 
an uncertain and indefinite time within which to prove or complète their 
]3roof and payment. It results that, as the homestead and pre-emption 
claims in question were existing claims of record and uncanceled at the 
time the definite location of the appellant's road became effective, the 
lands in controversy were not "public lands," and therefore, under the 
well-established law upon the subject, its grant did not attach to them. 
Northern Pacific Railwav Co. v. De Lacey, 174 U. S. 634, 19 Sup. 
Ct. 791, 43 L. Ed. 1111;' Northern Pacific Railroad Company v. San- 
ders, 166 U. S. 620, 17 Sup. Ct. 671, 41 L. Ed. 1139 ; Whitney v. Tay- 
lor, 155 U. S. 85, 15 Sup. Ct. 796, 39 L. Ed. 906 ; Kansas Pacific Rail- 
road Co. V. Dunmeyer, 113 U. S. 629, 5 Sup. Ct 566, 28 L. Ed. 1122 : 
Doolan v. Carr, 125 U. S. 618, 8 Sup. Ct. 1228, 31 L. Ed. 844; Monroe 
Cattle Co. V. Becker, 147 U. S. 57, 13 Sup. Ct. 217, 37 L. Ed. 72 ; Leav- 
enworth. etc., R. R. v. United States, 92 U. S. 733, 23 L. Ed. 634; 
Bardon v. Northern Pacific Railroad, 145 U. S. 535, 12 Sup. Ct. 856, 
36 L. Ed. 806 ; United States v. Southern Pacific Railroad Co., 146 U. 
S. 570, 13 Sup. Ct. 152, 36 L. Ed. 1091. 

In each case the judgment appealed from is affîrmed. 

MORROW, J., took no part in this décision. 



ATCniSON, T. & s. F. RY. CO. v. OSBORN. 

(Circuit Court of Appeals, Elghtli Circuit. October 16, 1000.) 

No. 2,330. 

1. Receivers— Order Appointinq — EïïFECT OF Provisions. 

An interlocutory order appointing receivers for a railroad confers no 
vested rights on any outside creditor aiid malves no provisions which 
cannot be modifled or changed later or in the final deeree. 

[FA. Note. — For cases in point, see Cent. Dig. vol. 42, Receivers, §§ 91, 
114 ; vol. 41, Railroads, § 078.] 

2. Same— FoEECLOsuRE Proceedings — Unsecured Claims. 

The Int'ome of a railroad, while in the hauds of receivers. is subject to 
équitable charges of a différent cliaraeter from those to which the fund 
reaiîzed from a sale of the corpus of the property is subject. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Receivers, §§ 272- 
311 ; vol. 41, Railroads, §S C92, 693.] 

i. Same — Right to Prioeity Over Moetoages. 

llolders of unsecured claims for damages, arising from négligence of 
a mortgagor railroad company prior to the appointment of receivers, 
hâve no equity vi^hieh entitles them to priority of payment over tlie mort- 
giige ereditors. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Receivers, §§ 
293-311; vol. 41, Railroads, § 603.] 
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4. RAILROADS— FOHECLOSUBE OF MORTGAGE— CONSTRUCTION OF DeCBEE~-RE- 
CEIVERSHIP. 

An interlocutory decree appointing receivers for a railroad in a fore- 
closure suit directed them to pay from the earnings of tlie road ail just 
and légal liabiliti'es of the compauy incurred in the trausportation of 
freight and passengers within the preceding 12 months, jnelnditig dam- 
ages for injuries to employés or other persons and to property. ïhe final 
decree, order of sale, and order of confirmation required tlie purcliasers 
or their assigns to pay, In addition to the price hid, any Indebtedness and 
liabilities contracted or incurred by the mortgagor Company in the op- 
ération of its railroad prior to the appointment of the receivers, "whieh 
are prior in lien to said gênerai mortgage," upon the court adjudglng 
the same to be prior in lien to said mortgage, and reserved jurisdictiou 
of the cause for the purpose of adjusting such claims, giving the pur- 
chasers or their assigns the right to appear and défend agauist the same 
and tlie right of appeal from the décision thereon. Helû, that a claim- 
ant of an indebtedness or liability of the old company, who had not se- 
cured payment thereof ont of the earnings of the road while in the hands 
of the receivers, as provided by the interlocutory decree, could eompet 
payment by the purchasers or their assigns only by establishing on 
principles of equity that his demand was prior in lien to the mortgage, 
on a hearing in conformity to the provisions of the final decree. 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

On December 23, 1803, the Union Trust Company of New York, as trustée 
under the gênerai mortgage before then made by the Atoliison, Topeka & 
Santa Fé Railroad Company flled its bill in the Circuit Court of the United 
States for the District of Kansas against the railroad company to foreclose 
the mortgage. On that day an order was made in the cause appointing 
receivers to take possession of, hold, and nianage the railroad pending the 
litigation. That order was flrst made upon a condition that ail liabilities 
of the railroad company, including, aniong others, damages for injuries to 
employés or other persons and to property which had accrued within 12 months 
before that date, should constitute a lieu upon the railroad property para- 
mount to the lien of the mortgage. and requirlng such liabilities, if not paid 
by the receivers out of the earnings, to be paid out of the proceeds of the 
sale of the road. 

Subsequently, and on January 10, 1894, the order was modified so as to 
read as foUows: "And it appearing to the court that the défendant company 
owes debts and has incurred liabilities which the holders thereof could, 
without any interférence with the légal or équitable rights of the complainant 
under the mortgage set out in the bill, colleet by proceedings at law from said 
défendant by seizing its rents, income, and earnings, and in other lawfiil 
modes, if not restrained from so doing by this court, and that ît would 
be inéquitable and unjust for the court to deprive said creditors of their 
légal right to colleet their several debts, by appointing receivers to take 
and receive the earnings of said road during the pendency of this suit, a» 
prayed by the complainant, without making suitable provision for the pay- 
ment of such debts and liabilities, the receivers herein are therefore further 
directed to pay ail just and légal debts, demands and liabilities due or owing 
by the défendant company which accrued or were incurred for work, labor, 
materials, machinery, flxtures and supplies of every kind and character, 
done, performed or furnished in the improvement, equipment or opération 
of said road and its branches, and ail just and légal liabilities incurred b.v 
the said company in the trausportation of freiglit and passengers, including 
damages for injuries to employés or other persons and to property which 
hâve accrued, or upon which suit has been brought or was peudiug, or judg- 
ment rendered within twelve months last past, and ail liability of said com- 
pany to persons or corporations who niay hâve become sureties for said 
company on stay, supersedeas or cost bonds, or bonds in garnishnaent pro- 
ceedings, or other bonds of like character, without regard to tlie date of 
such bonds; and also ail liabilities to persons or corporations who may hâve 
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become liable by Indorsement, guaranty or otherwise, for the debts of sald 
Company on account of money borrowed by said company to pay operating 
expansés ; and also ail just and légal debts and liabilities which the said 
recelvers may incur in operating said road, includlng clalms for injury to 
persons and property. Tlie receivers are authorized and directcd to pay ail 
such debts and liabilities, as the same shall accrue, ont of the earnings of 
the road." 

Afterwards, on August 27, 1895, after that suit had been Consolidated with 
two others, a final decree of foreelosure and saie was entered. That decree 
contained, among other things, the foilowiug provisions : "The purchaser 
or purchasers, bis or their successors and assigns, shall as part considéra- 
tion and purchase priée of the property purchased, and in addition to the sum 
bid, talie the same and recel ve the deed therefor upon the express condition 
that he or they, or his or their sticcessor or assigns, shall pay, satisfy and 
diseharge any unpaid compensation which shall be allowed by the court to 
the receivers, and ail indebtedness and obligations or liabilities which sliall 
bave been legally contracted or incurred by the receivers before delivery 
of possession of the property sold, and also any indebtedness and liabilities 
contracted or incurred by said défendant railroad company in the opération 
of its raiiroads prior to the appointment of the receivers, which are prior 
in lien to said gênerai mortgage, and payment whereof was provîded for 
by the order of this court dated January 10, 1894, and fiied January 16, 1804, 
and which shall not be paid or satisfied ont of the income of the property in 
the hands of the receivers, upon the court adjndging tlie same to be prior 
in lien to said mortgage and directing payment thereof, provided that suit 
be brought for the enforcement of such indebtedness, obligation or liability 
within the period allowed by the statute of limitations of the state of Kansas 
for the commencement of such suit thereon after sucli indebtedness, obliga- 
tion or liability was contracted or arose. In the event that said purchaser 
or purchasers shall refuse, after demand made, to pay any such indebtedness, 
obligation or liability, the person holding the claim therefor, whether es- 
tablislied in a state court or any other court of compétent jurisdietion, may, 
upon flfteen days' notice to said purchaser or purchasers, their successors 
or assigns, file his pétition in this coiu't to bave such claim enforced against 
the property aforesaid in accordance with the usuai practice in relation 
to daims of a similar cbaracter ; and such purchaser or purchasers, and his 
and their successors or assigns, shall hâve the right to appear and malœ 
défense to any claim, debt or demand so sought to be enforced, but either 
party shall hâve the right to appeal from any judgment, decree or order 
made thereon. And jurisdietion of this cause is retained by this court for 
the purpose of enforcing tiie foregoing provisions of this decree, and the court 
reserves the right to retalîe and reseïl said property in case the purchaser or 
purcliasers, his or their successors or assigns, shall fail to comply with 
any order of the court in respect to the payment of such prior indebtedness, 
obligations or liabilities witiiin thirty days after service of a copy of such 
order. Any such purchaser or purchasers, and bis or their successors and 
assigns. shall bave the riglit to enter his or their appearance in this court, 
or any other court, and he or they, or any of the parties of this suit, shall 
bave the right to contest any claim, demand aud allowance existing at the 
time of the sale and then undetermined, and any claim or demand whicli may 
arise or be presented thereafter, which would be payable by such purcliaser 
or purchasers, his or their successors, or assigns, or which would be charge- 
able against the property purchased, in addition to the amount bid by such 
purchaser or purchasers at the sale, and may appeal from any décision re- 
lating to any such claim, demand or allowance." 

Afterwards, on December 10, 1895, the property described and included 
in tlie mortgages foreelosed was sold by the spécial master appointed for that 
purpose to Edward King, Victor Morawetz, and Charles C. Beaman, and on 
that day the sale was conflrmod by an order, which. among otlier tliings, 
contained the following : "And it appearing by sucli spécial inaster's report 
that he bas fully complied with the directions of said [final] decree as to the 
sale of said property, and tliat such purchasers were tiie highest and best 
bidders for such railroad, property and francliises sold as a single parcel, 
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and that the same was struck off' to them for the sum of slxty million 
dollars, subject, however, to tlie payment of the receivers' compensation, 
receivers' debts and other preferential liens and claims, as provided for in 
said decree, and to ail and singular the terms and conditions in said decree 
set forth, * * * the c-ourt now orders and decrees that the said report 
of the said spécial master be in ail things approved, and that the sale made 
by him * * * be and the same is in ail things ratifled, approved, con- 
firmed and made absolute, subject, however, to the payment of the re- 
ceivers' compensation, receivers' debts and preferential claims and toall 
equities reserved and to ail and singular the conditions of purchase, as reeited 
in such decree ; and this court expressly reserves and retains Jurisdiction 
of this cause and power to enforce ail the provisions of said decree. * * "" 

After reciting that the purchasers had deposited bonds and paid the 
money as required by the decree, the court proceeds in the order of confirma- 
tion and directs the spécial master to exécute a deed conveying the rail- 
road and its franchises to the purchasers, "subject, however, to the payment, 
satisfaction or discharge by such purchaser or purchasers, or their successors 
or assigna, of * * ■* ail indebtedness and liabilities contracted or in- 
curred by the said Atchison, Topelia & Santa Fé Railroad Company in the 
opération of its railroads prior to the appointment of the receivers, which 
are prior in lien to said gênerai mortgage, and payment whereof was pro- 
vided for by the order of this court dated January K), 1894, and filed Janu- 
ary 16, 1894, and which shall not be paid or satisfled out of the income 
of the property in the hands of the receivers, upon the court adjudgiug 
the same to be prior in lien to said mortgage and directing payment thereof." 

Later, on December 12, 1895, the spécial master, acting under authority 
of the foregoing decree and order, executed a deed conveying to the purchasers 
the railroad and its franchises in which the sale was declared to be subject 
to the payment by the purchasers of the indebtedness and liabilities contracted 
or incurred by the old company in the opération of its railroads prior to 
the appointment of the said receivers, in exactly the same language as that 
fouud in the final decree and order of confirmation already quoted. Later 
the purchasers transferred the property by them acquired at the spécial 
master's sale to the appellant herein, the Atchison, Topeka & Santa Fé 
Raiiway Company, a new corporation created and organized for the purpose ; 
made the transfer to it subject to the same conditions concerning the pay- 
ment of debts and liabilities as were contained in the final decree, order 
t'onfîrming the sale, and master's deed. 

Milo H. Osborn, the appellee, in 1892, prior to the institution of the fore- 
closure suit, instituted his action in the district court of Ilarper county, 
Kan., against the mortgagor, the Atchison, Topelia & Santa Fé Railroad 
Company, to recover damages for aileged négligent conduct of its agents 
and servants, resulting in the burning and destruction of his wheat crop 
staciced on his promises. This action, after protracted litigation in that 
and the Suprême Court of Kansas, resulted, in April, 1902, in a final judg- 
ment in the district court In his favor against the old company for $1,968.40. 
Afterwards, on March 10, 1903, Osborn flled in the Circuit Court of the 
United States for the District of Kansas, in which the original foreelosure 
proceeding was instituted and was then pending, his intervening pétition 
praying that his judgment be ordered paid by the new railroad company 
without any inquiry as to whether it evidenced a debt prior in lien to the 
gênerai mortgage, on the theory that the interlocutory and final decrees in 
the foreelosure suit imposed its payment upon the purchasers and their assigns 
as a part of the purchase price. In answer to the intervening pétition, tlio 
appellant raiiway company admitted that O.sborn had secured a judgment 
in the district court of Harper county, Kan., as aileged by him, but averred 
that it (the appellant) was not liable to pay the same under the dfcrees 
entered in the foreelosure suit. Ujîon the foregoing facts the Circuit Court 
ordered the appellant raiiway company to pay tlie Osborn judgment with 
interest, without any liearing or inquiry into tlie eiluity of the claim or whether 
It was in fact prior in lien to the original mortgage debt ; the theory of the 
learned triai judge being tliat this demand was required to be paid by the 
original order of apointment of the receivers as a preferential demand, 
148 F.— .39 
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and tEat Oothing oeentTed later In the final decree and eonflrmatlon of the 
sale to affect tbat obligation. The railway compauy appeala. 

Robert Dunlap (Wm. R. Smith and Gardiner Lathrop, on the brief ) , 
for appellant. 

I. P. Campbell (S. S. Sisson and H. C. Sluss, on the brief), for ap- 
pellee. 

Before SANBORN, HOOK, and ADAM S, Circuit Judges. 

ADAMS, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

The deed from the original purchasers of the railroad to the appel- 
lant, the Atchison, Topeka & Santa Fé Railway Company, obligates it 
to pay ail the debts and liabilities which the original purchasers were 
required to pay. Accordingly, our inquiry is limited to a considération 
of the obligations imposed upon the original purchasers; and, as this 
dépends upon the construction to be placed upon the interlocutory and 
final decrees entered in the foreclosure suit, it becomes necessary to 
carefully consider them with the purpose of ascertaining their true 
meaning. In order to do so it is well first to advert to the state of lavv 
on the subject in question at the time the decrees were entered. It 
should be presumed that the chancellor passed ail the orders and de- 
crees in the light of, and conformably to, existing law. By that, 
their meaning may well be elucidated. 

The order appointing the receivers was interlocutory only. Itsfunc- 
tion was to lay down a scheme for holding and operating the railroad 
pending the foreclosure suit. No claimant acquired any right to the 
property or its income by virtue of that order which might not be modi- 
fied by later orders or by provisions of the final decree. In other words, 
no vested rights accrued to any such claimant bv the provisions of that 
order. Knceland v. American Loan Co.. 136 Û. S. 89, 97, 10 Sup. Ct. 
950, 34 L. Ed. 379 ; Louisville, Evansville & St. Louis Railway Co. v. 
Wilson, 138 U. S. 501, 506, 11 Sup. Ct. 405, 34 L. Ed. 1023 ; Gregg v. 
Mercantile Trust Co., 48 C. C. A. 318, 109 Fed. 220, 226 ; Mather Hu- 
mane Stock Transp. Co. v. Anderson, 22 C. C. A. 109, 76 Fed. 164. 
The income of a railroad while in the hands of a receiver is sub- 
ject to équitable charges of a différent character and for différent 
reasons from those to which the corpus of the fund realized by a sale 
is subject. Fosdick v. Schall. 99 U. S. 235, 25 L. Ed. 339 ; Union Trust 
Co. V. Souther, 107 U. S. 591, 2 Sup. Ct. 295, 27 L. Ed. 488; St. Louis, 
etc., Railroad Co. v. Cleveland, etc., Railway, 125 U. S. 658, 8 Sup. Ct. 
1011, 31 L. Ed. 832 ; Gregg v. Metropolitan Trust Co., 197 U. S. 183, 
25 Sup. Ct. 415, 49 L. Ed. 717; Blair v. St. Louis, etc., Railroad (C. C.) 
22 Fed. 471. The lien created by the mortgage in favor of the 
bondholders was a vested right subject only to the pa3'ment of a few 
unsecured matured claims for operating expenses, equipment, and the 
like, necessary to equitably restore to unsecured creditors that which by 
the nonpayment of their claims when due amounted to a diversion of 
the fund in favor of the mortgage creditors ; or, in the language of Mr. 
Justice Brewer in the Kneeland Case, subject only to the payment "of a 
few unsecured claims which by the rulings of this court hâve been 
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declared to hâve an équitable priority." Fosdick v. Schall, supra; 
Kneeland v. American Trust Co., supra ; Gregg v. Metropolitan Trust 
Ce, supra; Southern Railway v. Carnegie Steel Ce, 176 U. S. 257, 20 
Sup. Ct. 347, 44 L. Ed. 458. Unsecured claims for damages aris- 
ing from négligence of the mortgagor company before the appoint- 
ment of receivers had not, before the decrees were made in this casé, or 
since then, been recognized as conferring upon the holders an equity 
for their payment over the mortgage creditors. On the contrary, such 
claims had been declared by this court, when the learned chancellor who 
passed the decrees in this case was one of its honored members, not to 
be entitled to any such preferential right. St. Louis Trust Co. v. Riley, 
16 C. C. A. 610, 70 Fed. 32, 30 h. R. A. 456. See, also, Atlantic Trust 
Co. V. Dana, 62 C. C. A. 657, 128 Fed. 209. 

In the light of the foregoing well-settled propositions, the decrees 
now in question were entered. On their true interprétation dépends 
the conclusion to be reached in this case. If the purchasers at the mas- 
ter's sale purchased the railroad and received deeds or convevances 
thereof subject to the condition that they should pay ail liabilities for 
damages incurred by the négligent opération of the road before the re- 
ceivers were appointed, then the decree ordering the appellant railway 
company, which holds under and through them and subject to ail their 
assumed liabilities, to pay the same, is right and should be affirmed. 

It may readily be conceded that, by the interlocutory order appointing 
the receivers, the chancellor intended to subject the earnings or in- 
come resulting from the opération of the railroad to the payment, 
among other things, of claims like that of Osborn. In fact, by the first 
order made on December 23, 1893, before its modification on January 
10, 1894, the chancellor in express words declared that the order ap- 
pointing the receivers was made on condition that ail demands and lia- 
bilities due or owing by the railroad, including damages for injuries 
to employés or other persons and to property, should be paid either 
out of the earnings of the road while in the hands of the receivers or 
out of other funds in the hands of the receivers, or, "if not sooner dis- 
charged, then the same shall be paid out of the proceeds of the sale of 
the road." But, as already seen, this order confers no vested rights 
upon any claimant and was quickly supplanted by another one. On 
January 10, 1894, doubtless out of déférence to the then recently ex- 
pressed opinion of Mr. Justice Brewer in Kneeland v. American Loan 
Company, supra, wherein he announced that courts had no right to 
make the appointment of a receiver conditional upon the payment of 
unsecured indebtedness, the modified order found in the statement of 
the case was made, eliminating the condition found in the order of 
December 23d, and also striking out that part of the order requiring 
the unsecured liabilities, if not sooner discharged, to be paid out of the 
proceeds of the sale of the road. It may reasonably be concluded that 
the chancellor, by the modification and correction of the interlocutory 
order, in the way just indicated, intended that such debts should not 
be paid out of the proceeds of the sale, or in fact in any way other than 
out of the earnings. We thus observe that, at the initiation of the pro- 
ceedings, the chancellor discriminated in a marked manner between 
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payment out of income and out of proceeds of sale, and clearly, in the 
new order, limited the fund out of which payments should be made to 
the earnings of the road. 

The claim in question not having- been paid out of the earning-s, it 
became subject to the provisions of the final decree. The chancellor, 
still'bearing in mind the équitable rule he had recog'nized by the amend- 
ment of January 10, 1894, namely, that he could not lawfully arbitrarily 
impose upon the purchasers the condition of paying- unsecured demands, 
or, in other words, require their payment out of the proceeds of the sale 
before the mortgage debt was satisfied, apparently adjusted the final 
decree to the requirement of that rule. The interlocutory order was 
now to be entirely superseded, and the rights of the parties were to 
be finally determined and a final decree entered fixing the same. What 
was done? The chancellor certainly does not order and decree that 
the purchasers shall pay as part considération for and as a condition 
to securing title to the rail'road, over and above the sum bid, "ail in- 
debtedness and liabilities contracted and incurred by the railroad in the 
opération of its road prior to the appointment of the receivers." If he 
had 50 intended, the words just quoted would hâve accurately express- 
ed that intention. Nothing more would hâve been necessary. But 
he immediately qualified the gênerai words used, by providing that the 
debts and liabilities to be paid by the purchasers should hâve a certain 
quality additional to that of having been incurred before the apooint- 
ment of the receivers, namely, they should be such as "are prior in lien to 
said gênerai mortgage" ; and then, out of further and abundant précau- 
tion, and apparently for the purpose of providing for an adjudication of 
the question whether the required quality determinative of the right of 
priority in lien existed, he proyided that they should be paid "upon the 
court adjudging the same to be prior in lien to said mortgage and direct- 
ing a payment thereof." 

Still further evincing a purpose to subject the purchasers to pay- 
ment of only such debts as were in fact prior in lien to the gênera! 
mortgage, the chancellor provided that, if such debts and Habilities are 
not paid on demand, the claimant may "file his pétition in this court 
to hâve such claim enf orced against the property" ; but "such purchaser 
or purchasers and his or their successors or assigns shall hâve the right 
to make défense to any claim, debt or demand so sought to be enf orced, 
and either party shall hâve the right to appeal from any judgment, de- 
cree or order made thereon." This clause cannot, in our opinion, mean 
what is contended for by appellee's counsel, that a claimant may présent 
his pétition to the Circuit Court merely for the purpose of having that 
court ascertain and find that it was a claim within the class mentioned 
in the interlocutory order of January 10, 1894, which was to be paid out 
of the earnings of the road. It obviously has a broader meaning. 
The pétition was to be presented to secure an order for the enforce- 
ment of the claim, not against the earnings as only contemplated by the 
interlocutory order, but against the property itself in the hands of 
the purchasers or their assigns. In order to secure such an order, the 
claim must be shown to be prior in lien to the gênerai mortgage. To - 
meet an issue of that kind, the provision was made for bringing in the' 
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purchasers or thcir assigns and confcrring upon them the right to 
défend against the enforcement of the claim upon their property and to 
appeal froni any adverse décision. This elaborate machinery for the 
institution of a proceeding and bringing the parties interested was not 
devised merely to ascertam that the claim belonged to a class which its 
very existence as a claim demonstrated. 

The order confirming the master's sale and the deed executed by him 
each contain the identical language found in the final decree already re- 
ferred to. It sems to us that the learned chancelier endeavored in those 
three- documents most industriously to accurately discriminate in the 
kind of liabilities incurred before the appointment of the receivers which 
the purchasers were required to pay in addition to the sum bid by them 
for the property. The provisions seem to us to admit of no doubt as 
to their meaning. They carry the obvious implication that some debts 
or liabilities contracted or incurred by the old railroad prior to the ap- 
pointment of the receivers were not of équitable cognizance and con- 
stituted no lien prior to the mortgage lien. Such was the settled law, 
and such the learned chancellor had himself declared in the Riley Case. 
The obvious purpose of the provisions above referred to, requiring 
only those debts to be paid which were "prior in lien to the gênerai 
mortgage," and that, too, only "upon the court adjudging the same to 
be prior in lien thereto," was to distinguish between such as were not 
of that character, and therefore, under décisions well known to the 
chancellor, not entitled to take precedence over the mortgage creditors 
and those "few unsecured claims which by the rulings of the Suprême 
Court" were entitled to équitable priority. 

Learned counsel for the appellee call attention to the foUowing pro- 
visions of the interlocutory order appointing receivers : — 

"And it appeariug to the court that the défendant company owes debts 
aud has incurred liabilities whicii the liolders tliereof could, without any 
interférence witli tlie légal or équitable i-ip;hts of tlie coniplainant under the 
mortgage set out in the bill, collect by proceediugs at law froni said défendant 
by seizing its rents, iueome, and earuings, and in othcr lawful modes, if not 
restrained from so doing by this court, and that it would be inéquitable 
and mijust for the court to deprive said creditors of their légal right to 
collect their several debts, by appointing receivers to talve and receive the 
eaniings of said road during the pendeiiey of this suit, as prayed by the 
complainant, without making suitabie provision for the payaient of such 
debts and liabilities." 

— and earnestly urge that that preamble settles the law of the case, was 
unappealed from, and is now binding upon the railway company. We 
cannot give our assent to any such view. The authorities already re- 
ferred to clearly establish the doctrine that the interlocutory decree 
appointing receivers confers no vested rights upon any outside créditer 
and makes no provisions which cannot be modified or changed later 
or in the final decree. The récital referred to orders nothing or ad- 
judges nothing, and, if it did, was not an appealable order prior to the 
rendition of the final decree. 

It is next urged that the true interprétation of the final decree, where- 
in it refers to the obligation upon the purchasers to pay any indebted- 
ness and liabilities contracted or incurred by the railroacl company prior 
to Uie appointment of the receivers, "zvhich are frior in lien to said gen- 
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eral mortgage," is that the last italicized words constitute a statenient 
that ail such indebtedness and liabilities so incurred prior to the ap- 
pointment of the receivers are in fact prior in lien to the g^eneral mort- 
g-age. In other words, the contention, as we understand it, is that the 
référence in the final decree to "the indebtedness and liabilities contract- 
ed or incurred by the railroad prior to the appointment of the receivers" 
is to such claims, as a class, created by the order appointing the re- 
ceivers of date June 10, 1894, and that ail such claims vvere by the lan- 
guage of the final decree declared to be prior in lien to the gênerai 
mortgage. We are unable to adopt that view of the decree. It is, in 
our opinion, not warranted by the language actually employed or the 
necessary implications already referred to. Moreover, it overlooks 
or fails to give significance to several important provisions of the 
decree already referred to, and in that respect violâtes a well-known 
rule of construction of contracts and other written documents. A de- 
cree as so interpreted would be so out of harmony with and so contrary 
to existing law and practice in equity that we would not assume it to 
hâve been made unless the language employed imperatively demanded 
it. We cannot, therefore, in view of what has been said, agrée to the 
contention of learned counsel for the appellee that the claim of Osborn 
was ever adjudicated either by the interlocutory decree or final decree 
to be prior in lien to the gênerai mortgage. It has never been so ad- 
judicated, and until it has been no order should be made directing the 
appellant railway company to pay it. 

But it is contended that, since the decrees were entered in the fore- 
closure suit, there has been a harmonious interprétation of them by 
State and fédéral courts and a cotemporaneous construction of them 
by the railway company, to the effect that ail liabilities of whatsoever 
character incurred by the old company were by those decrees imposed 
as obligations upon the new company. Our attention is first called, 
in support of that contention, to the case of Goodwin v. Atchison, 
Topeka & Santa Fé Railway Company, 55 C. C. A. 337, 118 Fed. 403, 
decided by this court. Judge Thayer, in delivering the opinion, dis- 
posed of the case solely on the ground that, by the voluntary appear- 
ance of Mrs. Goodwin and submission of her cause upon its merits 
to the spécial master appointed in certain supplemental proceedings 
therein described, to subject unmortgaged assets of the old company 
to the payment pro rata of unsecured demands against that company, 
she was concluded by the final judgment of the Circuit Court, con- 
firming the master's report and disallowing her claim, from again con- 
testing the same matter in an intervening pétition based on the decrees 
rendered in the foreclosure suit. After so disposing of the appeal, 
Judge Thayer took occasion to say: 

"Neither the order appointing receivers for the Atchison, Topeka & Santa 
Fé Railroad Company, nor the deeree of foreclosure, detennined that the claim 
in eontroversy was prefereutial and must be paid in any event. The order 
appointinj: receivers placed the claim in the class of prefereutial demands 
provided the intervener succeeded in showing that she had a valid demand 
Rgainst the railroad company. The question of the validity of the claim 
was left open for adjudication by the order appointijig receiv<n*s, and, as the 
intervener faileil to show that the claim presented was a légal and law- 
ful demand, her application for relief is not strongthencd by auything con- 
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talned in tlie order appointing receivers, or in the decree of foreclosure and 
sale, or in the order approving the sale." 

This utterance is claimed by learned counsel for appellees to consti- 
tiite a construction of the dccrees in the foreclosure suit in harmony 
with their construction. We are unable to so regard it. It is at best 
a construction of the order appointing the receivers. It holds, as we 
hold, that such order placed appellee's claim in a class of preferential 
demanda, which, if determined to be valid, was entitled, according to 
tlie terms of that order, to payment "out of the earnings of the road ;" 
but it does net hold or intimate, as we understand it, that, notwith- 
standing the provisions of the final decree superseding the interlocuto- 
ry order, a valid claim in that class against the old company constituted 
an obligation against the new one, without a hearing and adjudication 
that it was prior in lien to the gênerai mortgage. 

It is next urged that the case of Atchison, Topeka & Santa Fé Rail- 
way Co. V. Cross, 63 Kan. 564, 66 Pac. 620, affords another instance 
of construction in harmony with the theory of appellee's counsel. 
That was a case in which Cross, having obtained a judgment against 
the old Company in the state court for $4,000 with interest for the nég- 
ligent killing of his son, had presented that judgment to the spécial 
master appointed in the supplemental proceedings and secured an 
allowance and confirmation thereof by the court of $4,000 without in- 
terest. Cross afterwards brought an action in the state court for the 
interest which had accrued on that judgment, amounting to about 
$800. The Suprême Court of Kansas held that the order of allowance 
by the spécial master, when confirmed by the circuit court, was con- 
clusive as to the extent of the raiiway's liabilities, and that Cross could 
not relitigate the question of interest in another action. Having thus 
efïectually disposed of the case, the court made use of the following 
language in its opinion : 

"It is unnecessary to discuss whether, under the terms of the decree con- 
flrming the sale of the railroad property, the pnrchasers became liable for 
the payment of the judgment held by défendants in en-or against the old 
oompany without an order of court 'adjudging the same to be prior in lien 
to the gênerai mortgage and directing payment thereof.' The Quoted language 
lias reeeived much attention from counsel, and its ]neanlng, when read in 
connection with other parts of the decree, is the subjeet of totally divergent 
views. The décision of another question in the case is, in our judgment, con- 
clusive against recovery by the défendants in error." 

For the reasons just stated there was no discussion or détermina- 
tion of the construction of the final decree or order confirming the sale 
in the foreclosure suit. 

In the last-mentioned case it appears by way of évidence that the 
Circuit Court, in which jurisdiction of the foreclosure suit and the 
parties thereto was reserved by the court, at one time declared a judg- 
ment rendered against the old railroad company in the state court, in 
favor of one Elder for damages occasioned by négligence, to be a lien 
upon the property of the new company and ordered its payment by the 
latter company, and that it was paid as ordered. It also appears that, 
notwithstanding the Circuit Court had ordered that the Cross judgment 
be allowed against the unmortgaged assets in the hands of the receiver 
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in the supplemental proceedings, and to be paîd pro rata wîth other 
daims against such assets, the railway company voluntarilv paid the 
sum of $4,000 out of its own funds. Thèse are the onlv two instances 
of conduct of the railway company looking towa:rds a construction of 
the obligation imposed upon it by the decrees in the foreclosure suit 
brought to our attention. They are not sufficient to constitute proof 
of any cotemporaneous construction of the decrees. Why the rail- 
way company paid Cross $4,000 when his claim was adjudged to be 
entitled to participate in the unmortgaged assets only, or why it sub- 
mitted to a decree, without appeal, obligating it to pay the Elder judg- 
ment, is only a matter of conjecture. There being no obligation to 
pay the first, and the second having been paid, without appeal, would 
naturally suggest that the railway company did so as a matter of poli- 
cy. If it saw fit for any reasons to make a voluntary donation of 
$4,000 to Cross, that fact certainly should not be made use of to estab- 
lish a légal liability to pay ail such claims that might thereafter be pre- 
sented; and, if it saw fit, for any reasons satisfactory to itself, to pay 
the judgment awarded in favor of Elder without an appeal to this 
court, that fact, in our opinion, afïords no légal ground for holding 
that it might not thereafter contest any similar demand. Facts of 
which we hâve no knowledge may hâve appeared in those cases justify- 
ing or requiring the payments as made. Whatever may hâve been the 
reasons that induced the railway company to pay them are not brought 
to our attention. In thèse circumstances there is nothing before us 
to estabhsh such a cotemporaneous construction as concludes the rail- 
way company from now insisting upon its rights as fixed by the decrees 
properly interpreted. 

It results from the foregoing that any claimant of an indebtedness 
or liability against the old railroad company, who had not secured pay- 
ment thereof out of the earnings of the road while in the hands of 
receivers, as provided by the interlocutory decree of January 10, 1894, 
was by the final decree given the opportunity to establish on principles 
of equity that his demand was prior in lien to the gênerai mortgage 
and to secure an order from the court to that eiïect. This was to be 
established on a hearing at which purchasers or their assigns might 
be présent and heard in défense and enjoy the usual right of appeal 
to a higher court, if defeated. This construction is a rational one in 
harmony with established principles of law and practice in equity. 
The other construction claimed by appellees is, in our opinion, forced 
and unnatural, and deprives the purchasers and assigns of their prop- 
erty without a day in court or an opportunity to be heard in défense 
of their rights. 

The decree must be reversed, and the cause remanded, with instruc- 
tions to proceed in accordance with the principles laid down in this 
opinion. 
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PRBISS V. ZITT. 

(Circuit Court of Appeals, Eighth Circuit. October 6, lOOC.) 

No. 2,341. 

Pleading — Vartance — Defects Cueed by Verdict. 

Obiertion to a variauce between avernient and proof must be talien when 
tlie évidence is offiered, and, if not so taken, and tlie évidence is sufficient 
to support the verdict, mère defects of averment are cured. 

[Ed. Note. — B'or cases in point, see Cent. Dig. vol. 39, Pleading, § 1438.] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

J. D. Sullivan, for plaintiff in error. 
Geo. H. Reynolds, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. The question in this case is one of plead- 
ing and practice. Zitt sued Preiss for a broker's commission earned 
by procuring purchasers for shares of stock in a brewing company 
owned by the latter upon terms previously agreed upûn. The verdict 
and judgment were for the plaintiff. The défendant, who prosecutes 
this proceeding in error, contends that there was a variance between 
the averments and the proofs, and that recovery was allowed upon a 
cause of action not set forth in the pleadings. The pétition averred 
the employment of the plaintiff, the priée défendant was to receive for 
the stock, and the agreed percentage of plaintift''s commission. There 
was no controversy over thèse matters. It was fur^her averred that 
plaintiff procured parties who were ready, able, and willing to make 
the purchase at the price named and upon the terms and conditions 
agreeable to défendant in accordance wi^h the agreement between 
them ; also that the plaintiff had fully pcrformed everything to be done 
by him. In his answer the défendant claimed that the parties produced 
by plaintiff required as a condition to their purchase that he en'-er 
into a written contract not to engage in the brewing business in his 
city or vicinity for 10 years, that he never authorized plaintiff to make 
such terms, and that he never agreed to sell his stock with that restric- 
tion imposed upon him. The plaintiff replied by a gênerai déniai ex- 
cepting as to admissions contained in the answer. 

At the trial there was évidence on behalf of plaintiff that during the 
negotiations the défendant agreed to the condition mentioned, and 
thereafter, when he brought his purchasers to defendant's city to close 
the transaction, défendant again assented, but on the following day 
repudiated his agreement and refused to make the sale unless he was 
left at liberty to enter into a compétitive business, and upon this the 
parties split. The défendant interposed no objection to the évidence 
when it was offered and received. On the contrary, he assisted the 
plaintiff in eliciting it. He waited until after plaintifï's case was made, 
and then moved for a directed verdict upon the ground that the cause 
of action pleaded was not the one that was proved. His motion being 
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overruled, he proceeded with évidence in défense. It is claîmed that 
by the déniai in tiie reply the plaintiff traversed the averment in the 
answer that the parties he produced required as a condition to their 
purchase that défendant contract to abstain from a competing business, 
and that plaintiff, having tendered such an issue, shoulcl not be permit- 
ted to recover upon proof that the condition mentioned was one of the 
ternis agreed upon. The contention of défendant is devoid of merit. 
It is well settled that objection to a variance betvveen averment and 
proof must be taken when the évidence is offered, othervvise it will be 
deemed to hâve been waived. If the évidence is sufficient to support 
the verdict, and it was in this case, mère defects of averment in the 
pleadings are cured. Nashua 'Savings Bank v. Anglo- American Co., 
189 U. S. 221, 231, 23 Sup. Ct. 517, 47 L. Ed. 783 ; Roberts v. Graham, 
6 Wall. (U. S.) 578, 18 L. Ed. 791. But, more than this, the plain- 
tiff's pétition was so framed as to fully cover the cause of action proved 
at the trial, and a reasonable construction of his reply, viewed in its con- 
nection with the preceding pleadings, is that it tendered an issue, not 
as défendant asserts, but upon the averment in his answer that he 
never authorized plaintiff to sell his stock with a restriction upon his 
future business, and that he never agreed to such a restriction. This 
was the issue fairly made, and it was the one that was tried. The 
évidence fully warranted the verdict for the plaintiff, and the judg- 
ment was for the right party. 
The judgment is affirmed. 



KUZEK V. MAGAIIA et al. 

(Circuit Court of Ariwais, Niiitli Circuit. November 2, 190G.) 

No. 1,220. 

1. Action— Légal or Equitable. 

A suit to recover a stated per cent, of tlie proceeds of gold talïen from 
a mining claim leased by plalntifE to défendant in accordanee witii tlie 
ternis of the lease. to obtain an injuuetion restraining défendant from 
mailing auy furtlier extraction of goid from the premises, to obtain an 
aceounting of the gold talvon under the iease, and tlie appointment of a 
receiver to hold the property pending the litigation is «ssentially one in 
equity, and an equltabie défense thereto niay be interposed. 

2. Appeal— Mattebs Keviewasle— Rulikos on Evidence. 

In a suit in equitj-, the appellate court will not eonsider assignments 
of error based on rulings on the adiuissibility of évidence. 

[Ed. Note.— For cases in point, see Cent. IMg. vol. 3, Appeal and Error, 
§§ 3367, 4185.] 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska. 

A. J. Bruner, Elwood Bruner, Chas. Page, Edward J. McCutcheon, 
and Samuel Knight, for appellant. 

Ira D. Orton, J. C. Campbell, W. H. Metson, and F. C. Drew, for 
appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 
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ROSS, Circuit Judge. It is insisted on behalf of the appellant that 
this action was one at law, and that tlie court below committed such pal- 
pable error in entertaining and sustaining the équitable défense thereto 
that this court should consider such error in the absence of an assign- 
ment of error in that regard. If counsel be correct in that contention, 
the necessary resuit would be a dismissal of the appeal ; for it is the 
well-settled rule that errors committed in an action at law are revicw- 
able hère only by means of a writ of error. lîut it is clear from the 
complaint itself that the suit is of an équitable nature, and was so 
treated by the respective parties in the trial court. It was brought by 
the appellant to recover 7-5 per cent, of the gross proceeds of gold taken 
from a certain mining claim leased by him to the appellee, in accord- 
ance with the terms of a certain written lease set out in the complaint, 
to obtain an injunction restraining the défendant in the suit from mak- 
ing any further extraction of gold from the premises, to obtain an 
accounting of the gold already extracted by him, and the appointment 
of a receiver to take and hold the property pending the litigation. 
Nothing more need be said to show that the suit was essentially one in 
equity. Therefore the défendant thereto was plainly entitled to set 
up in défense, as he did, that the 75 per cent, of the gross proceeds 
provided by the lease set up in the complaint to be paid to the lessor 
was intended by the parties thereto to be 25 per cent, only, and that the 
figures 75 were inserted, instead of the figures 25, by the mutual mis- 
take of the parties, and that accordingly the lease should be reformed, 
and the rights of the respective parties fixed in accordance with such 
reformation. 

In the giving of the évidence upon that controverted question, ex- 
ceptions were reserved by the appellant to various rulings of the 
trial court, which are hère assigned as error, and upon which, in ac- 
cordance with the practice prevailing in equity cases, we do not rule 
upon. It is sufficient to say that we find in the record ample évidence to 
sustain the findings of the court to the effect that the mistake claimed 
by the appellee was made, and that the real agreement of the parties 
provided for the payment to the lessor by the lessee of 25 per cent, 
only of the gross proceeds of the leased ground. 

The judgment is affirmed. 

MORROW, Circuit Judge, took no part in this décision. 



SOUTHEASTERN CONST. CO. v. FARNHAM CO. 

(Circuit Court of AppeiUi?, Tbird Circuit. Xovcniber 12, lOOC.) 

No. 11. 

EviDEMCE— Parol Evidexce Affectiko Whitinq. 

In an action at law on a written contract, an affidavit of défense setting 
out a contemporaneous verbal agreement adclins a terni to the contract by 
creating an adùitional obligation on the part of plaintiff, and alleîïing a 
breacti of such agreement, does not state a défense, under the settled rule 
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that, when a contract bas been reduced to -writing, such wrlting cannot be 
contradicted, altered, added to, or varied by oral evideuce. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, §§ 2030- 
2047.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 144 Eed. 989. 

Charles L,. McKeehan, for plaintiff in error. 
Thomas Raeburn White, for défendant in error. 

Before DALLAS, CRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. The décision of the circuit court is suffi- 
ciently supported by the opinion of the learned District Judge. 144 
Fed. 989. The suggestion now made, tliat the only extrinsic proof 
requisite to sustain the défense which he held to be insufficient in law, 
would be of "a considération additional to the considération named 
in the writing," cannot be accepted. What really was proposed by 
the affidavit of défense was not merely to show by oral évidence that, 
as a fact, a considération otlier than that mentioned in the written 
contract was given, but to vary the terms of the contract itself, by 
adding to it an obligation-creating provision which it did not contain ; 
and this could not be done without violation of the long-settled rule, 
that when a contract has been reduced to the form of a document or 
séries of documents, the contents of any such document or documents 
mav not be contradicted, altered, added to, or varied by oral évidence. 

The judgment is affirmed. 



UNITED STATES PLAYING GARD CO. y. A. G. SPALDING & BROS. 

(Circuit Court of Appeals, Second Circuit. April 24, 1899.) 

No. 141. 

Patents— Infkingkment — ^Dupltcate Whist Trays. 

The Bisler patent. No. ij2.5,941, for a dnplicate vi'bist tray, îs not for a 
primary invention, but covers improvements only on existing trays, and 
Its daims niust be strietly limited to the improvements described. As so 
construed, hcld not infringed. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

The United States Playing Card Company brought a bill in equity, 
based upon the alleged infringement of letters patent No. 525,941, 
dated September 11, 1894, and issued to Gustav A. Bisler for an im- 
proved tray for playing duplicate whist. Two trays, respec'ively 
known as "Paine's Whist Tray" and "Kalamazoo Idéal Whist Tray," 
were sold by the défendants, and each was claimed to be an infringe- 
ment. The decree of the Circuit Court found that claims 1 and 2 of 
the Bisler patent were valid, that the Paine tray infringed claim 1, and 
that the Kalamazoo tray infringed both claims. From this decree the 
défendants appealed to this court. 
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Frederick L. Chappell, for appellants. 
Arthur von Briesen, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The important predecessors of the Bis- 
1er patent were the Paine & Sebring patent, No. 402,448, dated Novem- 
ber 3, 1891, which was for a tray made of cloth board or fancy paper, 
having upon its face four rubber bands or holders for holding the 
various hands of cards, and the Woodbury patent. No. 434,469, dated 
December 1, 1891, which described a case, made of flexible material, 
having four flexible wings, which folded upon each other, each wing 
having a pocket or inwardly opening envelope for containing the cards: 

The Bisler tray had an upper and lovver firm plate, with interposed 
blocks at the corners of the lower plate and another interposed block 
in its center, thus forming card-receiving pockets which are open in 
front and hâve their sides and rear produced by the various blocks, 
owing to the central position of the center block, whose corners are 
adjacent to the inner corners of the several corner blocks. The plates 
are of the same size and a semicircular notch is eut away in each plate 
to form finger spaces which enable the users to grasp the cards in- 
serted in the pockets. Springs are secured within the pockets, so that 
the cards bear against the springs and are retained in position. Claims 
1 and 2 are as follows : 

"(1) An apparatus for playing cluplieate wliist. eonsisting of a tray composed 
of plates with intei'vening corner and centra] blocks, fonnins jiockots closed 
on their sides and inner ends, and' open at the outer edge of tlie tray, sub^ 
stantially as described. 

"(2) A tray, for tbe pvirpose set forth, eonsisting of the plates, I',, B, having 
the recesses, G, in their sides, the intervening blocks, C and U, forming the 
pockets, E, closed at their sides and inner ends, and the spn-ings, F, in said 
poclvets ; said parts beiug combined substantially as described." 

Before the date of this suit, no tray had ever appeared upon the 
market which was made in accordance with the spécification of the 
Bisler paient. The Kalamazoo tray bas two plates ; the top plate 
being of smaller size than the bottom plate, so that a margin of about 
three-fourths of an inch is left around each side of the unner plate. 
It bas intervening blocks, one at each corner and one at the cen*er ; 
there being a space of about 1% inches between the central block and 
the inner corn-'-s of the corner blocks. The pockets tlius formed for 
the cards art not entirely closed at 'heir sides and inner en-ls, but the 
corners of the inner bkck are adjacent to the several inner corners 
of the corner blocks. The lower board his a semicircular notch at 
the edge of each side for finger snaces, so that the cards can be easily 
introduced into and withdrawn from 'he pockets, and opp' s'te each 
one of thèse spaces there is in the lower boird a raised spot, or "hump," 
which aids in forcing the cards against the up-ier plate. The upper 
plate of the Paine tray is of the same size as the lower plate, and is 
separated from it by thin strips around the four outcr edges of *he 
board. Between the plates a slender frame of cross strips of thick 
pasteboard is interposed, which makes with the side boards four pock- 
ets for the cards. At the outer end of each pocket a notch is eut from 
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the side strip, and from the lower board for finger spaces, and foiir 
rectangular pièces are eut or punched away in the upper board, so 
that, when it is placed over the notches in the lower board, open spaces 
are formed through which the cards are placed in the pockets. The 
pockets are without a spring. 

The broad claim for plates and interposed blocks forming pockets 
for which Bisler first applied was limited, so that in claim 1 corner and 
central blocks form pockets closed on their sides and inner ends and 
open at the outer edge of the tray, and claim 2 requires recesses in the 
sides of the plates. The invention of the patent is an improvement 
npon that of Paine & Sebring, inasmuch as it bas pockets between 
two plates, instead of a tray upon which the cards are held by rubber 
bands, and is an improvement upon the invention of Woodbury because 
its pockets are between the plates of a nonflexible tray, instead of 
being flexible pockets in flexible wings of a tray. It is not a primary 
invention, and the scope of the patent must be strictly hmited in ac- 
cordance with the limitation of the claims. The corners of the central 
blocks of the Kalamazoo tray are adjacent to the inner corners of the 
several corner blocks, and the pockets are sufficiently closed on their 
sides and inner ends to answer the requirements of the spécification 
and of claim 1 ; but the Bisler tray consisted of two plates of the same 
size, and, if the pockets were open towards the player, they must be 
open at the outer edge of the tray. As the upper plate of the Kalama- 
zoo tray is smaller than the lower plate, the pockets are not open at 
the outer edge of the tray; but a part of the lower board is between 
the pocket and the tray's outer edge, wdiich is of manifest convenience 
for the easy insertion of the cards in the pockets. Claim 2 demands 
vecesses in the sides of each plate; that is, finger spaces in each plate 
at each pocket, which are necessary to withdraw the cards when the 
plates are of the same size. In the Kalamazoo tray but one plate is 
recessed. For thèse reasons it does not infringe either claim. The 
Paine tray does not infringe claim 1 because its interposed frame and 
the sides of the upper plate are not the corner and central blocks of 
the Bisler patent. In claim 1, the patent was limited to a particular 
method of forming the pockets, so that pockets formed in a sub- 
stantially différent way are not within the claim. As the Paine tray 
bas no springs, it is not claimed that it infringes claim 2. 

The decree of the Circuit Court is reversée!, with costs, and the case 
is remanded to that court, with instructions to dismiss this bill, with 
costs. 



COLUMBUS CHAIN CO. v. STANDARD CHAIN CO. 

(Circuit Court of Appeals, Sixtli Circuit. October 20, lOOG.) 

No. 1,532. 

l. Patents— Anticipation by Fobeign Patent— Biirden of Proof. 

A patent will not be invalidated for anticipation by a foreign patent 
of prior date, if the invention is shown to bave beeu made by tbe American 
patentée before such date; but, wliere anticipation is otberwise clear. 
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the burden rests upon him to establlsh such priority beyond a reasonable 
doubt. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 38, Patents, § 64.] 

2. Same— Machine fob Dimensiontng Ciiain-Links. 

The Carroll patent, No. 620,886, for a swaging device for regulating the 
dimensions of chain-links, is void for anticipation by the Swlss patent 
to Goerlve, No. 9,.'592, which covers a device substantially the same in ail 
its parts and intended to accomplish the same resuit, but also, in addi- 
tion, for use in welding the links. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Southern District of Ohio. 
See 145 Fed. 186. 

C. C. Shepherd, for appellant. 
Melville Church, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge, 



COCHRAN, District Judge. This is an appeal from a decree dis- 
missing a bill filed to enjoin the infringement of letters patent No. 620,- 
886, granted to Daniel Carroll, March 14, 1899, and assigned to ap- 
pellant, complainant below, April 19, 1900. The answer put in issue 
both the validity of the patent and its infringement. 

The patent is for a device for imparting uniform dimensions to chain- 
links, i. e., internally. Many chains, such, for instance, as pulley and 
crâne chains which run over toothed wheels or hâve to fit into pockets 
or dépressions on the face of wheels, require that the links thereof be 
internally of exactly equal lengths. It is to secure this resuit that the 
device covered by the patent is intended. It is a punch with two dis- 
tinguishing features. One is a slightly tapering head, adapted to enter 
and fill the ends of a chain-link ; the other, a channel in one of its faces 
to permit free movement therein of one arm of the adjoining link. 
It is thus set forth in claim 1 of the patent, which is the claim thereof 
alleged to hâve been infringed : 

"In a device for regulating the dimensions of chain-links, '^J^a.S 
a punch having a slightly tapering head, adapted to enter and 
flll the ends of a chain-link, said punch head having a chan- 
nel in one of its faces to permit the free movement therein 
of one arm of an adjoining link substantially as and for the 
purpose specified." 

A detailed view or perspective of the upper portion of 
the punch is shown by figure 5 of the drawings, which is 
as follows : 

A similar view of a slightly modified form of the punch, 
the modification consisting in a substantially bifurcated 
end portion thereof, is shown by figure 6 oï the drawings, which is as 
follows : 
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The opération oi the device consists in forcing the 
chain-links previously formed down over the punch, and 
then removing them therefrom, or it may consist in the re- 
verse of this, i. e., in forcing the punch into the chain- 
Hnks and then removing it therefrom. The resuit of the 
opcration of the device in either way is that the internai 
dimensions of ail the links in a chain are made identical 
and uniform. To secure this opération, the drawings and 
spécification of the patent contemplate that the device 
shall be used in connection with an ordinary foot, hand, 
or power press. They set forth an arrangement of the 
press so as to secure the opération of the device in the first of the two 
ways stated. Figure 1 of the drawings is a side élévation oî the parts 
of the press, which come in contact with the device; the device in place 
and the chain being formed. It is as follows : 





3 is the punch; 1 the base block to which it is attached; 13 the slide 
arm of the press which forces the previously formed chain-link down 
over the punch ; and (i the stripper plate, the élévation of which removes 
the chain-link from the punch. In practice it seems that the device is 
operated in this way rather than in the reverse way. It accomplishes 
the interded resuit successfully. The évidence discloses several ways of 
accomplishing such resuit prior to its use, but they were crude, and, as 
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compared with them, it saves much labor. It is therefore a useful and 
valuable device. 

The défense of noninfringement was based upon the fact that appel- 
lee's punch, instead of having a channel in one of its faces to permit 
free movement therein of the adjoining link, is separated into two parts, 
with a central space between them, in which one arm of the adjoining 
link can hâve such movement. It is urged that the patentée, Carroll, 
limited his device to a punch having a channel in one of its faces, and, 
as appellee's punch does not hâve such channel, there has been no in- 
fringement. The following authorities are cited in support of this po- 
sition: Merrill v. Yeomans, 94 U. S. 568, 24 L. Ed. 235; Burns v. 
Meyer, 100 U. S. 671, 25 L. Ed. 738 ; Railwav Co. v. Mellon, 101 U. S. 
112, 26 L. Ed. 639; Sutter v. Robinson, li9 U. S. 530, 7 Sup. Ct. 
376, 30 L. Ed. 492; McClain v. Ortmaver, 141 U. S. 419, 12 Sup. Ct. 
76, 35 L. Ed. 800 ; Cimiotti Co. v. American Fur Refining Co., 198 U. 
S. 399, 25 Sup. Ct. 697, 49 L. Ed. 1100 ; Harriss v. Allen (C. C.) 15 Fed. 
106; Western & Wells Co. v. Roserstock (C. C.) 30 Fed. 67: Kinzel 
V. Luttrall Brick Co. et al., 67 Fed. 936, 15 C. C. A. 82; Seaburv v. 
Johnson (C. C.) 76 Fed. 456; Schrieber & Conchar Mfg. Co". v. 
Adams, 117 Fed. 830, 54 C. C. A. 128 ; Haie v. World Mfg. Co., 127 
Fed. 964, 62 C. C. A. 596. 

On the other hand, it is urged that the space in appellee's punch is 
nothing more than a continuation of the channel in appelhnt's punch, 
and diflfers from its modified form, as shown in figure 6, in denrée only. 
And see the décision of this court in the case of Stindard C^ster Wheel 
Co. V. Caster Locket Co., 113 Fed. 162, 168, 169, 51 C. C. A. 109. We 
do not fînd it necessarv to dispose of the question thus r3i.<:er!. inasmuch 
as we think that the défense of invalidity of the patent has been made 
out, and it was on this ground that the lower court dismissed the bill. 

The patent is invalid because it was anticipated. To esta^ish an- 
ticipation a number of prior United States patents were introduced in 
évidence by appellee, and its expert, after a considération thereof, gave 
it as his op'nion that the subject-matter defined by claim 1 of the p-tent 
in suit was disclosed in its entiretv therein. To the same end a Swiss 
patent. No. 9,592, issued to Heinrich Goerke, December 27. 1894, was 
so introduced. It is this patent which the lower court held invalidat- 
ed the patent in suit. With this conclusion we agrée, and in view of this 
we bave given no considération to the United States patents relied on. 
The device covered by that patent contains a punch, and the punch 
which it contains has the two distinguishing features of appellant's 
punch, to wit, a slightly tapering head adapted to enter and fill the ends 
of a chain-link, and a channel in one of its faces to permit the free 
movement therein of one arm of an adjoining link. It is operated in 
the same way, and it is intended to and does accomplish the same .re- 
suit. It is operated in connection with two dies — an upper or hammer 
die, and a lower or anvil die. The upper surface of the lower or anvil 
die is provided with a half round groove, corresponding accurately 
with a chain-link, and from the middlc thereof the punch described as 
cone-shaped, and in the alternative as a wedge, arises, corresponding 
exactly on its outside, save in front, with the inner curvature of the 
148 F.— 40 
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chain-link, and having a groove or channel in front to partly receive 
the next to the last chain-link. The under surface of the upper die is 
provided with a groove corresponding to the groove in the lower die, 
and the part lying within it is hol- 
lowed out into a wedge-shaped or 
conical recess, corresponding to the 
punch of the lower die. For the ré- 
ception of the next to the last link 
between the two dies, recesses are 
provided. Figures 9 and 10 of the 
drawings of the patent are respec- 
tively a vertical section and an in- 
verted plan view of the upper die. 
They are as foUows : 

Figures 11 and 12 thereof are sim- 
ilar views of the lower die. They 
are as follows: 

The resuit intended to be accom- 
plished by the device covered by 
the Goerke patent is broader, how- 
ever, than that intended to be ac- 
complished by the device of the Car- 
roll patent. That intended to be ac- 
complished by the latter, as we hâve 

seen, is the bringing of ail the links of a chain to a predetermined, 
tixed, or standard internai dimension. That intended to be accom- 
plished by the former is not only this, but at the same time to weld the 
links. Appellant's expert testified that it related primarily to the 
art of weîding chain-links. This is hardly correct, but, whether so or 
not, it had distinctly in view the securing of uniformity in the internai 
dimensions of chain-links. The device covered by the patent is refer- 
red to in the title as a "swaging machine for the production of calibrat- 
ed chains." The spécification opens with a description of devices of the 
prior art, and refers to them as tools theretofore "known for calibrating 
and correcting chains which require accurate spacing, i. e., links of 
exactly equal lengths," and, after stating that thèse devices were not 
satisfactory, goes on to say: 

"I hâve therefore Invented the chaln-dimensloning swaging machine, which 
is represetitecl in two embodiments in the accompanying drawings." 




The description given above of the device is in the second of those 
two embodiments, and is referred to as a modification of the first one. 
For our purpose it is not necessary to set forth the first embodiment. 
But the description of the device in that embodiment shows that, as thus 
used, it was intended to dimension internally the chain-links. As, for 
instance, it is said : 

"The chaiu-Iink which is to be welded, and at the same time dimensioned, 
is placed upon the punch H of the lower die In a ready to weld and still hot 
condition ; and the upper die is then brought down upon the lower die and 
the chain-link lying thereou uutil the two dies lie close ou one another. » » * 
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The link to be welded thereupon not only takes the exact recessed form of the 
two dles, but also bas its length aceurately determined." 

In the description given of the device in the second embodiment, 
no mention is made of the resuit intended to be accompUshed by its 
use therein, but there can be no doubt that it was to dimension internal- 
ly as well as weld the chain-links. 

The fact that the device of the Goerke patent was intended to, and 
will, accomplish more than the device of the patent in suit, does not 
prevent its being an anticipation of the latter. It is sufficient that in 
part it was intended to, and will, accomplish the same resuit, and that 
in the same way. Had the Goerke patent been later, it would cer- 
tainly infringe the patent in suit. Therefore, according to the well- 
settled rule, it anticipâtes. It is urged that the welding of the links 
in the Goerke patent interfères with the dimensioning thereof. The un- 
welded link must necessarily be placed over the punch at a welding 
beat, and, by the time the welding and dimensioning is complète, the 
link will hâve cooled to such an extent as to contract and grip the 
punch so that it cannot be removed therefrom without twisting or 
bending. The patent contains no suggestion as to the method of remov- 
ing the link after it bas been welded and dimensioned. It is claimed 
that the links thus formed, when removed, will be so irregular in their 
shrinkage that they will not be of uniform length. This is not so with 
the device of the patent in suit. The link, before it is placed on the 
punch, is welded and partially cooled and is readily removed by the 
stripper plate. But there is no necessity of welding the links at the 
same time they are dimensioned in using the device of the Goerke pat- 
ent. It can be used to dimension them alone. The appellee had dies 
made according to the Goerke patent, and they operated successfully 
when limited to dimensioning previously welded links. The device of 
the patent in suit is therefore the device of the Goerke patent, minus 
any provision for welding the links. 

This case therefore cornes within the rule, as to anticipation by a 
foreign patent, laid down by Mr. Justice Clifïord, in the case of Sey- 
mour v. Osborne, 11 Wall. 555, 20 L. Ed. 33, in thèse words : 

"Patented inventions cannot be superseded by the mère introduction of a 
foreign publication of the Isiind, tbough of prier date, unless the description 
and drawings contain and exhibit a substantial représentation of the patented 
Improvement, In such full, clear, and exact ternis as to enable any person 
skilled in the art or science to which it appertains to make, construct, and 
practice the invention to the same practical extent as they would be enabled 
to do if the information was derived from a prior patent. Mère vague and 
gênerai représentations will not support such a défense, as the knowledge 
supposed to be derived from the publication must be sufficient to enable those 
skilled in the art or science to understand the nature and opération of the 
invention, and to carry it into practical use. Whatever may be the particular 
clrcumstances under which the publication takes place, the account published, 
to be of any effect to support such a défense, must be an account of a complète 
and operative invention capable of being put into practical opération." 

But, in order that the Goerke patent may invalidate the patent in 
suit, it is not sufficient that it antedates that patent. If, notwithstanding 
such antedating, the patentée, Carroll, invented bis device prior to the 
date of the Goerke patent, then his patent is not invalidated thereby. 
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The appellant daims that such was the case, and tliîs seems to be its 
main reliance in upholding the Carroll patent. Some point is made 
as to the date of the issuance of the Goerke patent. In its title are 
thèse words: 

"Patent No. 9,592, Class 72, December 27. 1894, 6:45 p. m., Heinrlch Goerke, 
ot Gruene, near Isenlohr (Westphalla, Germany.)" 

It is contended that the date thus given is the date of the applica- 
tion for the patent, and not the date of its issuance. There is, however, 
iiothing in the record to show that such is not the date of tlie issuance 
of the patent — the fair inference is that it is the date of the issuance 
and not of the application — and the printed and uncertified copy of the 
patent was introduced in évidence as a patent issued on that date, pur- 
suant to a stipulation that it might be so introduced. The date given 
must therefore be accepted as the date of the issuance of the patent. 

The évidence relied on to m-ake out that the patentée, Carroll, invented 
hîs device prior to December 27, 1S94. the date of the issuance of the 
Goerke patent, consists of the testiniony of the patentée, Daniel Car- 
roll, his broiher, Edward Carroll, James Crooks, and George N. Mettle. 
The patentée testified that he conceived his device in the fal! of 1893 ; 
about the month of November ; that he made a sketch of it ; that not 
later than November, 1893, he had his brother, Edward, a chain maker, 
forge him a punch to his sketch; that, his brother not being able to 
forge the channe' as sharp or deep as he wanted, he had James Crooks, 
a pattern maker, to make him a wooden punch with the channel the 
proper depth, during the winter of 1893 and 1894; and that in the 
summer or fall of 1894 he had George N. Mettle, a machinist, to plane a 
channel in a steel punch which his brother, Edward, had forged for 
him. It does not appear whether this pimch is the same as the one 
before referred to, but it probably was. The patentée testified that he 
tried this punch, and it worked successfully. He does not state, how- 
ever, when he did this. The patentee's brother, Edward Carroll; testi- 
fied that he made a punch for the patentée, under his direction, probably 
about September, 1893 — not later than September — and that it was 
rough forged and rather crude. James Crooks testified that he made a 
wooden model of the appellant's punch ; that, at the time, he had no 
knowledge of the purpose for whiçh it was to be used ; and that he was 
not certain as to the time when he did this, but that it was on or about 
1894 or 1895. George N. Mettle testified that in the fall or winter of 
1894 he planed or smoothed out the groove in a tool very similar to ap- 
pellant's punch, which the patentée. Carroll, brought to him, forged 
to shape, and needing only the groove. 

This is the entire évidence bearing on the question as to Carroll hav- 
ing conceived his device prior to the issuaiice of the Goerke patent. 
It is to be noted that the witness Crooks locates the making of the 
model on or about 1894 or 1895, and the witness Mettle locates the mak- 
ing of the groove in the steel punch in the fall or winter of 1894. 
Keither of thèse two witnesses, therefore, may be said to give testimony 
that tends to show that Carroll conceived his device prior to December 
27. 1 '^94. The sole évidence, therefore, of conception, prior to that date, 
ïh the testimony of tlie paleniee and his bioiher, and it ducs nul clearly 
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and certainly appear from their testimony that a successful device was 
made and operated prior thereto. On the other hand, as weakening, 
if not overcoming, that testimony, are two circumstances. One is that 
neither the sketch, wooden model, or steel punch referred to was intro- 
duced in évidence. Tlie patentée testified that he couki not state posi- 
tively where the steel punch was at the time he gave his testimony. As 
to the wooden model, he testified that it was retained in his possession 
until within the last year, when in moving his household efifects it was 
mislaid, and diligent search had so far failed to find it. The other 
circumstance is the delay of the patentée in making an application for 
a patent. He did not make an application therefor until December 10, 
1897, over three years after the time when he claims to hâve invented 
the device. This delay is unaccounted for. The patentée gives rea- 
sons for his not putting his device into practical opération before 1898, 
but none for his not applying for a patent at an earlier date. In view 
of the usefulness and value of the device, the delay in applying for a 
patent seems unreasonable. 

The burden was on appellant to establish that he invented his device 
prior to December 27, 1894, and that beyond a reasonable doubt. It is 
well settled that, if a défendant seeks to invalidate the patent in suit by 
showing, by oral testimony, prior invention, the proof must be clear, 
satisfactory, and beyond a reasonable doubt. The rule is thus stated by 
Mr. Justice Brown, in the case of Washburn & Moen Mfg. Co. v. Beat 
'EmAll Barbed Wire Ce, 143 U. S. 275, 12 Sup. Ct. 443, 36 L. Ed. 
154: 

"We hâve now to deal with certain uniiatented devices, claimed to be com- 
plète anticipations of this patent, the existence and use of which are proven 
only by oral testimony. In view of the unsatisfactory character of suoh testi- 
mony arising fi'om the forgetfulness of witnesses, their liability to uiistnkes, 
their proneness to recollect things as the party calling theni would hâve them 
recollect them, aside from the temptation to actnni perjury, courts hâve not 
only imposed upon défendants the burden of provins such devices, but bave 
required that the proof shall be clear, satisfactory, and beyond a reasonable 
doubt. Witnesses wliose memories are prodded by the eagerness of inlerested 
parties to elicit testimony favorable to themselves are not usually to be de- 
pended upon for accurate information. The very fact, which courts as well 
as the public bave not failed to recognize, that ahnost every important patent, 
from the cotton gin of Whitney, to the one under considération, bas been 
attacked by the testimony of witnesses who imagined they had made similar 
discoveries long before the patentée had claimed to hâve invented his device, 
bas tended to throw a certain amount of discrédit upon ail that class of évi- 
dence, and to demand that it be sub.i'ected to the closest scrutiny. Tndeed, 
the frequency with which testimony is tortured or fabricated outright, to 
build up the défense of a prior u^e of the thine patented, goes far to iustify 
the nonular impression that the inventer may be treated as the lawful prey 
of the infringer." 

This court, in the case of American Roll-Paper Co. v. Weston, 59 
Fed. 147, 8 C. C. A. 56, held that the oral testimony as to prior inven- 
tion was sufficiently cogent to establish it beyond a reasonable doubt, 
and because of it invalidated the patent in suit. 

It is also the law that, if a plaintifif seeks to maintain the patent in 
suit by showing by oral testimony invertion prior to a patent which an- 
ticipâtes it and vv'ould otherwise invalidate it, the proof must be of the 
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same character. In the case of Thayer v. Hart, Jr. (C. C.) SO Fed. 
693, Judge Coxe said: 

"The complainant's patent aiitedating tlie défendants', It \yas iucumbeut 
upon them to prove beyoud a reasonable doubt that theirs was the prior inven- 
tion. Thls tbey bave done by proof so positive tbat the complainant's couusel 
conceded, on the argument, that the date of their invention was January 15, 
1877, eleven months prior to the filing of complainant's application. This date 
being fixed, the burden was transferred to the complainant to satist'y the 
court by proof as convincing as tbat required of the défendant that bis hiven- 
tlon preceded theirs. The rule in such cases is very strict. It is so easy to 
fabricate or color évidence of prior inventions, and so ditîicult to contradict it, 
that proof bas been required whieh does not admit of reasonable doubt. Where 
interests so vital are at stake, where interveuing years hâve made perfect 
accuracy well-nigh impossible, where an event not deenied Important at 
the time bas been crowded from the meniory and obscured by the ever- 
varying incidents of an active life, it is not diffieult to imagine that even an 
honest man may be led erroneously to persuade bimself that the faets accord 
with bis inclination concerning it. The évidence of prior invention is usually 
entirely withln the control of the party asserting it, and so wlde is the oppor- 
tunity for déception, artifice, or mistake that the authorities are almost unani- 
mous in holding that il; must be established by proof. clear, positive, and uu- 
equlvocal. Nothlng must be left to spéculation or conjecture." 

The appellant's oral testimony cornes far short of establishing beyond 
a reasonable doubt that, prior to December 27, 1894, he conceived, 
constructed, and actually used his device. It relies on the case of Bliss 
V. Merrill (C. C.) 33 Fed. 40, as supporting its contention that it has 
made out prior invention to the degree required. In that case Judge 
Coxe said: 

"The invention of the second claim is not anticipated by any of the prior 
patents or exhibits. The English patent to Reynolds describes substantially 
the same comblnation, but, though prior to the complalnants' patent, it was 
not prior to their Invention. This patent was sealed July 27, 1875. It was 
theref ore on that day that the invention was made patent to the pnblic. Smith 
V. Good.year, 93 U. g. 486, 498, 1 1 L. Ed. 35. The complalnants, if tbey are to be 
eredlted, conceived their invention prior to May Cth of that year. Their testi- 
mony in thls regard is to some extent eorroborated by other witnesses. and by 
presumptions drawn from collatéral facts and circumstances. It is true that 
this portion of the proof is hardly susceptible of déniai. It lies almost wholly 
within the knowledge of the complalnants. A direct attack upon a position 
founded upon such évidence is, except In rare instances, out ol" the question. 
But the difficulties which surround the défendants do not exonerate them from 
presenting some satlsfactory proof, either direct or eircumstantial. to traverse 
the positive assertion of the complalnants. Instend of this, there is nothlng 
but the intangible presumption arising from the somewhat peculiar coïncidence 
that the same idea, alike even in minute détails, sbould bave oecurred to two 
persons on différent continents without one having seen the other's device. 
But it is entirely clear that the court would not be wari'anted In rejecting the 
positive testimony of two respectable and unimpeaehed witnesses upon a mère 
suspicion of this character." 

It is to be noted that hère the testimony of the complainant was "to 
some extent eorroborated by other witnesses, and by presumptions 
drawn from collatéral facts and circumstances." Hère there is no such 
corroboration. Crooks' testimony amounts to no more than that he 
made the wooden model in 1895, and Mettle's to no more than that he 
made the groove in the steel punch in the winter of 1894. The date 
in each instance is too late. His brother Edward's testimony did not 
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show he made a punch which could be used before December 27, 
1894. And, instead of there being corroborating factsand circumstances, 
the absence of the sketch, wooden model, and steel punch, and the delay 
in applying for the patent, are circumstances against the daim of prior 
invention. Besides, it does not clearly and certainly appear from the 
testimony of the patentée that any device was put to practical and 
successful use prior to the date of the Goerke patent. 
The decree appealed from is therefore affirmed. 



PARDY et al. v. .T. D. IIOOKER CO. 

(Circuit Court of Appeals, Nintii Circuit. October 29, 1906.) 

No. 1,322. 

Patents— Suit fok Infhingbment— Use by Employer of Invbntok. 

A suit for iufriugement of a patent cannot be inaintalned against a de- 
fendant who emploj'ed and paid the patentée to build the machines em- 
bodying the invention, for wlilch the patent was afterward applied for 
and obtfiined, uucler an agreement that défendant was to pay ail costs 
and expeuses, and was to own any patent that should be issued, and 
where the machines so built were used by défendant, not only without ob- 
jection on the part of the patentée, but under his direction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 364. 

Right to inventions as between employer and employé, see note to 
Pressed Steel Car Co. v. Hansen, 71 C. C. A. 221.] 

Appeal from the Circuit Court of the United States for the Southern 
District of CaHfornia. 

The bill in this case allèges that, prior to August 20, 1889, one George 
Pardy was the inventor of certain new and useful iinprovements In riveting 
machines, and that after making the invention died testate at the city and 
county of San Francisco, Cal., of which i^lace he was a résident ; that, after 
the death of said Pardy, such proceedings were had in the su]>erior court of 
that city and county ; that a decree was duly entered admitting to probate the 
last will of the said George Pardy, and dlrecting letters testamentary to be 
issued to the appellant William Pardy, as exécuter of the estate, which was 
done; that by the will George Pi ly devised a one-half interest in the in- 
vention to William Pardy, one-eighth to .John Pardy, and three-eighths to 
Albertine Hasler : that. while the letters testamentary were in efîect, and after 
the executor, William Pardy, had duly qualified therennder, he did, on the 16th 
day of December, ]889, as such executor, duly file in the Patent Oliice of the Unit- 
ed States an application for the issuance of letters patent covering the invention 
of the deceased Pardy, in pursuance of which application letters patent were on 
the 19th day of August, 1890, regularly issued to William Pardy, as executor of 
the estate of George Pardy, deceased, for the benefit and use of the devisees 
under the will ; that on February 26, 1890, a decree was duly entered in the 
superior court of the city and county of San Francisco distributing "to 
William Pardy an undivided one-half interest in tlie aforesaid invention and 
the letters patent to be obtained tiverefor, and to John Pardy a one-eighth 
interest, and to Albertine Hasler a three-eighths interest" ; that on the 2d 
day of May, 1903, .Tohn Pardy sold and assigned to William Pardy ail his 
right, title, and interest in the letters patent, together with ail rights of action 
which had accrued to him by reason of the infriugement thereof ; that the de- 
fendant, since February 13, 1895, without the license or consent of the com- 
plainants, within the jurisdiction of the court "bas unlawfully and wrong- 
fully used one or more pipe-rivetlng machines each contaiuing and embracing 
the said invention described and patented in and hy the said letters patent 
sued on herein, and has iufringed upon the exclusive rights secured to your 
orators by said letters patent, and has made and realized large profits aud 
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advantages therefrom, but to wbat amount your orators are ignorant and ean- 
not set forth." Xlie prayer Is for an injunction and for an accounting and 
for gênerai relief. 

The answer of tlie défendant to tiie bill dénies, among other things, that 
George Pardy was the inventor of tlie machines in question, and allèges that, 
prier to his death, to wit, about tlio year 1888, he was euiployed as a me- 
chanic by J. D. Hooiier, at the city of Los Angeles, to construct expérimental 
machines enibodyiug certain improvenients in riveting machines invcuted by 
said J. D. Hooker, and then and there divulged and described to Pardy by 
him ; that it was then and there agreed between Hoolser and Pardy that 
Hooker should pay for ail materials necessary for the construction of the 
machines, and slionld pay Pardy for his services "in enibodying said inven- 
tion in said machines, and that, in considération tliereof, the said J. D. 
Hooker should beconie and be entitled to ail the beneflts of said services 
of said Pardy, and become and be exclusive owner of the said expérimen- 
tal machines ; that, thereafter and in pursuance of said agreement, the 
said .George Pardy did construct expérimental machines embodying said 
invention of said J. D. Hooker ; that upon the completion thereof the said 
J. D. Hooker suggested certain material additions thereto, and changes therein, 
somie of which were made by said George Pardy and some by others ; that 
sucli expérimental machines were made by or under the direction of said 
Pardy. ail embodying the said invention, additions, and changes made by said 
J. D. Hooker ; that said J. D. Hooker paid for the materials necessary for the 
construction of said expérimental machines and for the said additions thereto, 
and paid the said George Pardy in full for ail his said services in connection 
with the making and altering of said expérimental macliines, and said J. D. 
Hooker thereupon became and was and now Is entitled to ail the beneflts de- 
rived from said services, and became and was and now is the sole owner 
of said expérimental machines; that said William Pardy, actlng as executor 
of said George Pardy, deceàsed, seeking surreptitiously to appropriate said 
invention, or so mnch thereof as Is embraced in the claims of the patent 
s"ed on, uni-o'lv and unlawfullv flled in the Patent Office of the United 
States an application for said patent, wherein lie falsely alleged the said 
George Pardy to be the inventor thereof, and thereafter he surreptitiously 
and unjustly obtained the patent sued on for that which was in fact iuvented 
by said J. D. Hooker, who was using reasonable diligence in adapting and 
perfecting said invention." 

The défendant further alleged that, subséquent to the making of the ma- 
chines above meritioned, J. D. Hooker, with the full knowledge of George 
Pardy, had several other machines simiiar to the flrst macliines constructed, 
and also one or more machines embodviug some of their features, and con- 
tinuously used ail of the machines with the full knowledge of, and without 
any objection by, George Pardy ; iind tliat, after the incorporation of the de- 
fendant, J. D. Hooker gave express permission to the défendant to use the 
macliines, which défendant bas done. 

Hazard & Harpham, for appellants. 

J. W. McKinley and Alexander H. Van Cott, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

ROSS, Circuit Judge, after making the foregoing statement, deliv- 
ered the opinion of the court. 

The court below, upon a considération of ail of the évidence in the 
case, adjudged that George Pardy was not the inventor of the inven- 
tion patented, that the patent is void, and dismissed the bill at the com- 
plainants' cost. It appears from the évidence that in the year 1887 
J. D. Hooker was engaged in manufacturing pipe at Los Angeles, and 
conceived the idea of making a machine to rivet such pipe, instead of 
doing the work by hand. George Pardy was at the time a mechanic 
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and patent soliciter. Hooker employed him to get up such a machine 
for him, and, according to the évidence, undoubtedly gave Pardy his 
own ideas as to hovv the desired object could be accompUshed. It also 
clearly appears, both from the oral testimony and from the letters in 
évidence, that the distinct agreement between Hooker and George 
Pardy was that Hooker was to pay ail the cost of the work and pay 
Pardy for his services, and was to own and control any patent that 
shoLild be issued covering the machine. In accordance with that agree- 
ment, the first and only machines built by George Pardy were installed 
by Hooker in his establishment at Los Angeles, and used by him not 
only without objection by George Pardy during his lifetime, but under 
his supervision. It appears, further, that a third machine was in- 
stalled by Hooker after George Pardy's death, which bas been con- 
tinuously used ever since by Hooker and his successor in interest, the 
défendant in error, J. D. Hooker Company, and that, as early as No- 
vember, 1893, the appellant William Pardy knew of such use. The 
testimony of Hooker is to the effect that he paid ail the cost of the ma- 
chines and paid George Pardy in full for his services rendered under 
their agreement. Whether or not that be true, the présent is not a 
suit to recover for such services or for such expenses, but only for an 
infringement of the patent issued to the appellant William Pardy, 
as the executor of the estate of George Pardy, and for an accounting 
of profits. 

We are of the opinion that such suit cannot be sustained, in view 
of the distinct agreement between Hooker and the deceased Pardy, 
above alluded to, to say nothing of the appellants' lâches. We are of 
the opinion, however, that the court below was, in view of the évi- 
dence, in error in adjudging that George Pardy was not the inventer 
of the machine patented. Hooker knew, or must be held to bave 
known, that such patent could not bave been issued exccpt upon oath 
that George Pardy was the inventor. Hooker did not himself apply 
for such plient, and there is nothing to indicate that he ever contem- 
plated doing so. It is true, as bas been said, that he gave Pardy his 
own ideas and employed him to get up such a machine as he (Hooker) 
desired, but the accomplishment of the desired end was evidently left 
to Pardy. This is conclusivelv shown bv this extract from the letter 
of Hooker to Pardy of December 23, 1887: 

"It has always seemed to me that the motion to erush the rivets should be 
like the moveinent of the die machine at tlie "Mint ; you know how nlcely 
that lias to worlc, but you doubtless hâve luvestigated that movement." 

The principle of the invention in question is not at ail "like the 
movement of the die machine at the Mint," but, on the contrary, effects 
the riveting process by a roUer movement. 

We are of the opinion that the decree dismissing the bill at the com- 
plainants' cost is right, but that the court should not bave adjudged 
the patent to be void, or that George Pardy was not the inventor of 
the machine patented. 

The cause is therefore remanded to the court below, with directions 
to modify the judgment in accordance with the views above expressed, 
and as so modifiée! it will stand affirmed. 
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HOLMES V. DOWIE et al. 
(Circuit Court, N. D. Illinois, E. D. Jiily 27, 1900.) 
No. 28,354. 

1. Principal and Agent— Powers or Attorkey— Unalthorized Deed by 

AlTOKNEY — lllGIlT.S OP GkANTEE. 

A deed to pro^erty inade by one holding a power of attoruey from tlie 
légal owner In plain violation ol' tlie spirit and intent of tlie power, whicli 
was well known to both tbe grantor and grantee is ineffective to convey 
any Interest. 

[Ed. Note. — For cases in point, see vol. 40, Cent. Dig. Principal and 
Agent, §§ 550-503.] 

2. Trusts— ENFORCEifENT in Equity— Properiy Collected for Chubch Pur- 

poses. 

Mone.v or property contribvited by liis followers to the founder of a 
clrarch, who is professedly eugaged in extending and building up sueh 
cbureli, cannot be claimed by him as liis individual property, but is im- 
pressed with a trust vîrliich blnds him as trustée to use it l'or such pur- 
pose, and such trust may be enforced in equit,\'. 

[ICd. Note. — For cases in point, see vol. 47, Cent. Dig. Trusts, §§ 43-40, 
53.] 

3. Same. 

Défendant Dowie founded a eburch known as the "Christian Catholic 
Apostolie Church." Using fnnds contributed by his followers and sym- 
pathizers, be purchased land in bis own name, and laid out a city, which 
was settled chiefly by nienibers of his eburch who built upon lots leased 
by him for the purpose. Ile built a taliernnele and established a bank 
and various Industrial enterprises conducted by unincorporated companies, 
stock in which was purchased by his followers at his instance. With the 
consent of the menibers, he coiistituted hiiuself the gênerai overseer of 
the church, and assumed entii'e chai'ge of ail of its affairs. On many 
occasions he deelared both to his congrégation and publicly that ail such 
enterprises were for the ultimate benelit of tlie church, and that the prop- 
erty was to be so held by himself nnd his successors. Large indebtedness 
having been contracted and dissensions having arisen in tlie church, sults 
were instituted for the appointment of a receiver, and to détermine the right 
to the office of overseer, and also proceedings in baukruiJtcy by creditors 
agahist Dowie, which were by consent Consolidated and heard togetber. 
Held, that Dowie was not the owner of the property individually, but 
held the same as trustée and so conducted the business, and was not there- 
fore subject to bankruptey proceedings on aecount of the iudebtedness j 
that a receiver, not connected with the church, would be appoiiited to 
take charge of ail of the property and business, aud to oporate the same 
for the benefit of the creditors and the church ; and, there being a con- 
troversy as to the office of gênerai overseer of the church, that an élection 
by the members would be ordered, to be conducted nnder supervision of 
the court, there being no régulation of tlie church providing for his 
sélection. 

In Equity. 

Stephen S. Gregory, for complainant. 

P. C. Haley, E. C. Wetten and C. II. Pegler, for défendant Dowie. 
Jacob Newman, C. E. Cleveland, Chas. Whitney, V. V. Barncs, and 
Chas. E. Eander, for Voliva, Oranger and others. 

LANDIS, District Judge. The bill of the complainant, Ilolmes, 
a citizen of Kentuclty, seel<s a decree declaring a trust of certain prop- 
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erty (situated principally in Zion City, 111.,) standing on the 31st day 
of March, 1906, in the name of John Alexander Dowie. It is alleged 
that Holmes is and for several years has been the owner of some $3,000 
worth of stock in several unincorporated associations engaged in com- 
mercial pursuits at Zion City; that down to the fall of the year 1905 
thèse enterprises were under the domination and control of Dowie, as 
trustée for the Christian Catholic Apostolic Church, by virtue of in- 
vestments in said associations of funds which had come into his hands 
as the head of the church ; that in September of last year, Dowie, hav- 
ing suffered a stroke of paralysis, executed a power of attorney au- 
thorizing three inhabitants of Zion City (officers of the church), to 
manage the several business institutions referred to and to control ail 
other property standing in Dowie's name; that in February, 1906, 
Dowie terminated this authority, and executed a power of attorney 
giving the défendant Voliva full power over the property; that on 
IVTarch 31, 1906, Voliva conveyed by deed and bill of sale ail the proper- 
ty to the défendant Oranger; that thereupon Voliva, Granger, and the 
other défendants, being ofïïcers of the church, assumed to suspend 
Dowie from his position as gênerai overseer of the church, and to ap- 
point Voliva in his place under the title of acting gênerai overseer; 
that shortly thereafter, Dowie who, owing to ill health, had for several 
months been absent in Jamaica and Mexico, returned to Illinois, and 
fded a bill in the state circuit court of Lake county against Voliva, 
Granger, and others, alleging, among other things, that the property 
covered by Dowie's power of attorney to Voliva belonged to Dowie 
personally; that the conveyances by Voliva to Granger were in viola- 
tion of Voliva's duties under the power, and a fraud upon Dowie's 
rights, and praying for a decree of conveyance by Granger to Dowie; 
that to this bill the défendants Voliva, Granger, and others fîled an 
ansvver and exhibited a cross-bill, averring that the property repre- 
sented the accumulations of years of contributions to Dowie as over- 
seer of the church by persons who sympathized with his religious doc- 
trines, and that such contributions were trust funds for the extension 
of the work of the church, and praying for a decree that the whole of 
said property is a trust estate for the use of the Christian Catholic 
Church ; that at about this time certain persons claiming to be creditors 
of Dowie filed a pétition in the United States District Court, alleging 
that Dowie was insolvent, had committed acts of bankruptcy by prefer- 
ring other creditors, and praying that he be adjudged bankiupt; that 
to this pétition Dowie answered by setting up his version of the de- 
velopment of the Zion City enterprises, including the establishment of 
the various business institutions, the exécution of the several powers 
and conveyances above mentioned, and praying judgment of the court 
on the question of ownership ; that thereupon the complainant and de- 
fendant in the state court proceedings joined in a stipulation transfer- 
ring that cause to the United States District Court to be heard. and 
the rights of ail parties determined in the bankruptcy matter. 

The question of the District Court's jurisdiction under the stipula- 
tion having challenged the attention of the court, the Holmes bill was 
fîled in the Circuit Court, and ail parties hâve entered into an asreement 
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that the évidence heard in the District Court may be considered in deter- 
mining the issues raised by Holmes' complaint in the Circuit Court, to 
which last-mentioned bill Dowie on the one hand, and Voliva, Granger, 
and their associâtes on the other, hâve answered in harmony with their 
respective contentions in the state court and District Court proceedings 
above referred to. 

It appears that John Alexander Dowie, a native of Scotland, where 
he had been educated along tlieological lines, came from Australia to 
the Pacific Coast in 1888, and remained there a number of years en- 
gaged in church worlc. From there he came to Illinois, and after con- 
sidérable time devoted to the same work in Chicago undertook the 
Zion Ci*:y enterprise in 1899, in exécution of a scheme conceived by 
him many years before; that in furtherance thereof he purchased a 
tract of land aggregating some 6,000 acres, a part of which was sub- 
divided and laid out in park and résidence property, provision being 
likewise made for manufacturing sites and for other commercial en*er- 
prises; that conveyances of lots were made to various persons by in- 
struments in form of lease for 1,100 years, upon which lots dwelling 
bouses bave been erected by the grantees, accommodating a population 
of 6,000 or 7,000 people; that Dowie bas constructed several scliool- 
houses at a cost of $25,000 each, buildings for higher educational pur- 
poses at an outlay of approximately $200,000, and a tabernacle for 
church services, seating 6,000 or 7,000 people; that a lace factory, 
soap works, candy factory, and other industrial enterprises bave been 
established by Dowie, and furnish employment to the inhabitants, who 
are practically ail members of the Christian Catholic Apostolic Church. 

The financing of this scheme was accomplished in part by moneys 
received from purchasers under the 1,100 year leases. What thèse 
funds amounted to does not appear, but that a very substantial part of 
the capital used in the development of the plan was made up of money 
contributed to Dowie by persons outside of Zion City and living in 
various parts of the world, plainly appears from the évidence of Dowie, 
whose testimony on that subject is substantially as follows: 

"I acqulred thls property by ttie generosity of good people turoiighout the 
world, very largely uneonneeted with the church, as well as connected with the 
chureb. I hâve looked upon the property as the resuit largely of my own 
good sensé under God. I pnid for the land only .$250 per acre, an exceedingly 
low priée, and hâve maintained a minijnum selling priée of approximately 
.$3,000 per acre. I hâve carried on my land work through a land departmeut, 
my law work through a law department, niy gênerai stores through a gên- 
erai stores department, my lace industries through a lace industries depart- 
ment, etc. The money came in the form of offerings and contributions from 
the same eomuion source — the people ail over the world, mostly outside of 
Zion City. I belie^'e the property to be completely mine to do with as I 
please, and that no huraan being other tlian myself has any right, elaim, or 
interest in it. I eonsider, however, that the way in which I got this prop- 
erty and the way in which I hâve it absolutely binds me, when I hâve ceased 
to control it, to put it in trust In pei-petuity for the Christian Catholic 
Apostolic Church, so that it shall go down to générations to do good in that Une, 
with the exception of 2i^ per cent, which I thhik is fair for me and my family. 
I did think 5 per cent., but I hâve reduced it to 21/2, and ani somewhat in- 
clined to reduce it more." 
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In response to an inquiry from the court as to the relation Dowie 
sustained to this property his senior counsel replied as follows: 

•'My understanding is Ihat Dowie liad tûe absolute légal title to the prop- 
erty, and tliat he always regarded himself as holding it in trust for the ex- 
tension of the Kingdom of God, not that lie believed Zion City owned that 
in'operty or had any interest in it." 

It may be observed hère that a solution of this problem is not embar- 
rassée in any respect whatever by Voliva's alleged conveyances to 
Granger, for the obvious reason that those conveyances were in plain 
violation of the spirit and intent of Dovvie's power to Voliva, which 
both Voliva and Granger well knew. Moreover, they knew from a 
cablegram received shortly before the exécution of the documents that 
Dowie had forbidden such conveyance. Therefore, as between Dowie, 
Voliva, and Granger, those instruments were mère waste paper. It is 
also to be borne in mind that there is a vast aggregate of pecimiary 
liabilities outstanding, a substantial portion of which is now past due. 
Included in thèse liabilities are purchase money notes secured by mort- 
gages covering lands upon which the city stands, obligations to pay an- 
nuities to persons who hâve turned over to Dowie moneys and proper- 
ty, merchandise and other creditors, including labor claims of employés 
of the several Zion enterprises, as well as the demands of depositors 
of funds in the bank. Those conditions which had existed for many 
months before Voliva came to Zion City in February, 1.906, résultée}, 
as was to hâve been expected, in a curtailment, if not suspension, of 
commercial crédit. Material had to be paid for in cash ; the sale of the 
products of the several factories was restricted, and workmen were 
thrown out of employment. In short, there was commercial and in- 
dustrial dépression at Zion City. However, in my view of this case a 
detailed examination into the management of the business enterprises 
or a minute considération of the vast aggregate of singularly acrimoni- 
ous disputes with which the controversy bas been burdened, would be 
wholly superfluous. During Dowie's sojourn in Australasia and on 
the Pacific Coast he received and devoted to the purposes of church 
and charity, according to his judgment, a large amount of money. Ap- 
parently he did not seek to amass a private fortune. When he reached 
Chicago, in 1893, he possessed in addition to a library, wearing apparel 
etc., only about $2,000. After he came hère and down to the occur- 
rence of the events which brought the parties before me he had a very 
large revenue made up of ofïerings and contributions from people ail 
over the world, running in some years to as much as $250,000. This 
money was used by liim for church and charity purposes as he saw the 
necessity or wisdom of such expenditures, and for the material develop- 
ment of Zion City. And he states that he engaged in secular occupa- 
tions only as an incident to, or in aid of, the accomplishment of his 
main object, namely, the propagation of his religions doctrine. As 
Dowie himself expresses it, he earned money from secular pursuits 
"for God and humanity." Thus came about the laying out of Zion 
City and the establishment there of varions industries and commercial 
enterprises for the temporal welfare of his followers, the ultimate pur- 
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pose of the whole plan being, however, the extension of the Kingdom 
of God in accordance with the Dowie theory. 

It is a well-recognized principle of equity that where a person accepts 
money or property to be used by him for the benefit of some other per- 
son or persons, or for the advancement of some lawful enterprise, such 
money or property constitutes a trust estate. It is the function of a 
chancery court to ascertain whether or not a conveyance falls within 
this category. If it be determined that it does, it then becomes the 
duty of the court to prevent a diversion of the fund and to safeguard 
it for the object of the gif t. This may be accomplished by the exer- 
cise over both persons and property of those broad powers which so 
characteristically inhere in a court of equity. The inquiry then is: 
Did thèse offerings come to Dowie for his private purse, or did the 
contributors intend that the fund should be directed to charitable or 
religions uses? If for any other purpose than the purely personal 
benefit of Dowie the estate is a trust. It is the duty of the court to 
get at the substance of the thing, and in ascertaining the purpose of 
the gift the court is not limited to an inspection of written documents 
or other spécifie déclarations of the parties made at the time. If their 
relation is one of confidence, or if he who receives the gift is in a posi- 
tion of influence over him who makes the gift, as for instance, if the 
person receiving the money is the advocate of a religions faith, and by 
word and attitude and environment induces a conviction in the minds 
of large numbers of people that as an instrumentality of divine authori- 
ty, he can and does relieve physical ills, and is clothed with power to 
exert an influence on the spiritual welfare of men and women, who 
thereupon give him of their lands and goods — surely, the motive of 
such gift ought not long to remain a matter of doubt in the minds of 
rational men. The fact that such contributions, amounting at times 
to as much as $250,000 in a single year, came to him in the form of 
checks and currency through the mail and by express, the contributor 
omitting to require the exécution of a formai déclaration of the trust, 
does not tend to divest the transactions of their real character. It is 
just as if a contributor sitting in a church pew had placed the funds on 
the collection plate passed to him by a deacon. Surely in such case the 
court would not decree that the parson might put the money in his 
pocket on the alleged score of no agreement to the contrary, merely 
because the contributor had failed to rise in his place and exact a pledge 
of trusteeship from the pulpit. 

The Christian Catholic Apostolic Church îs unincorporated. If it 
had been incorporated and John Alexander Dowie had thereupon 
been duly chosen as gênerai overseer, and the contributions that went 
to the building up of this estate had come to such gênerai overseer, 
clearly he could not hâve a decree of individual proprietorship. Can 
it be that the mère omission to incorporate changes his relation to 
the property, and that the gênerai overseer of the unincorporated 
Society is therefore to be adjudged the individual proprietor merely 
because of such omission? It would be difficult to conceive of any- 
thing more inherently inconsistent than Dowie's çlaim of private 
ow;ncrship and his admission of trust obligation for the spiritual 
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welfare of générations unbom. He says it is his own property, 
and yet he considers that because of the way he got it he is ab- 
solutely bound to turn it over to bis successor in perpetuity for 
the church. New, if he is to bave a successor that necessarily im- 
plies bis own représentative capacity, for the individual man can 
bave no successor; and if he must pass it to bis successor bow can 
he be at Hberty to dispose of it otbervvise in bis own Hfetinie? If 
during his lifetime be were to divide it up among Iiis followers, 
or dévote it to some otber secular purpose, as be may if it is bis 
private fortune, his admitted obbgation to future générations vvould 
be, by bis own act, thus made impossible of fulfillment. Obvious- 
ly, the theory advanced in his behalf is not sound. 

Let us now examine wbat bas been Dowie's own understanding 
of bis relation to this estate as evidenced by bis déclarations before 
the events which caused this btigation. In bis contracts with in- 
tending lessees of land at Zion City and with subscribers to the 
stock of the Zion Building & Manufacturing Association, unincor- 
porated, be covenanted for bimself and his successors. At a meet- 
ing in February, 1899, he inquired from the pulpit if any niember 
of the congrégation objected to bis sole trusteeship, and no objec- 
tion being voiced be thanked the congrégation for tbeir confidence 
in bim. This was prior to the purchase of the land, and on an oc- 
casion when the Zion City venture was under considération. In Sep- 
tember, 1903, in a signed letter, published in Leaves of Healing, he 
asserted : 

"Zîon's business is God's business. Two million dollars of new capital re- 
quired for the extension and derrelopment of the fiuandal, commercial, and in- 
dustrlal undertaklngs of Zion City." 

And he called upon bis followers to realize by immédiate sale the 
cash proceeds of ail tbeir property and corne with ail tbeir house 
to Zion City and invest in Zion securities or Zion lands. At a 
church meeting beld in November, 1903, he declared that "Zion, 
as a wbole, bas 95 per cent, of the money interest," and that be, 
Dowie, has 5 per cent. Again, in Leaves of Healing, November, 

1904, he declared: 

"This is my word to you: Zion is not my Personal property. Get In, and 
get In with ail you hâve." 

Leaves of Healing was the officiai organ of the church, edited 
by Dowie, and used by bim as his cbannel of communication with 
his followers and sympathizers ail over the world. Wbile a wit- 
ness be declared that it would be difficult to exaggerate the power 
and importance of Leaves of Healing. The déclarations quoted 
above, so communicated to his people, were made for some purpose. 
Manifestly, that purpose was to influence the minds of men and 
women possessed of property. That Dowie recognized that such 
persons were, in fact, so influenced by bis importunities and décla- 
rations is evidenced by a codicil to bis will executed in August, 

1905, as follows : 

"Tlie remaining nineteen-twentioths of said estate in mj' name whicii I liold 
and bave beld in trust for said (Christian Catholic Apostollc) Cburcb, I do 
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hereby give, devise and bequeath to my successor in oflBce, to him and his sue- 
cessors in office, to be administered for said church and the extension of 
Zion and tlie Kingdom of God, in conformity witli tlie rules of said churcli and 
pursuant to the teacliings of tlie Lord Jésus Christ as expressed in the Holy 
Scr;^}tures as understood and administered by such church." 

There is no escape from the plain meaning oï thèse words. The 
déclaration is an unqualified and complète récognition of an exist- 
ing trust obligation. No specious construction or refinement of rea- 
soning could make anything else out of it, and for this court to en- 
ter a decree of private ownership would be to perpetrate a fraud. 
Counsel hâve offered in évidence a will executed by Dowie within 
the last few months, purporting to dispose of this property in a dif- 
férent way from that provided in the document from which the Au- 
gust codicil is quoted above, and it is argued that the subséquent 
wiU supersedes th° former one. Of course, it is elementary that so 
long as a man lives he may change his will or revoke it altogether, 
and it is therefore entirely compétent for Dowie to dispose of what- 
ever individual property he may hâve in such way as will give efifect to 
the last purpose his faculties enable him to conceive. But this is not 
the point involved hère. While he may alter the disposition of his 
own property, the words of the 1905 codicil, solemnly declaratory 
of his trust relation to this property, once committed to paper and 
his signature attached, are beyond recall. 

This estate is and must be held to be a trust for the Christian 
Catholic Apostolic Church. The appointment of a receiver to take 
possession and administer the property pending the entry of a final 
decree, and the désignation of a permanent trustée, therefore, becomes 
necessary. Considering the ecclesiastical dispute which bas cast 
a shadow across Zion City and its inhabitants, and bearing in mind the 
large variety of conflicting interests, this task is one of extrême deli- 
cacy. The position in which the people of Zion City lind themselves 
at this time in respect of the question of employment is to my mind 
the most pressing considération before the court. It is strongly in- 
sisted by counsel for the complainant Holmes and for the Voliva 
faction that the défendant Alexander Oranger be continued in charge. 
This appointment it is asserted is an absolute necessity. I do not con- 
cur in this proposition. Waiving ail questions of Granger's fitnes3 
or unfitness from the standpoint of business ability for this under- 
taking, some time ago he took a vow from which I quote the follow- 
ing: 

"I vow in the name or God my Pather and of Jésus Christ, His Son and my 
Saviour, and of the Holy Ghost -who procecds from the Father and the Son, that 
I vs-iU be a faithful member of Zion's Ilestoration Host, and I déclare that I 
reco.gnize John Alexander Dowie, General Overseer of the Christian Catholic 
Church in Zion in his three-fold prophétie office as a messenger of the Cove- 
nant, the Prophet forotold by Moses, and Elijah the Restorer. I promise to 
the full extent of ail my power to obey ail rightful orders issued by him, and 
that ail family ties and obligations, and ail relations to ail human goveriunent 
Bhall be held subordinate to this vow. This I make in the présence of Al- 
miglity God." 

It is not my duty to express my contempt for the man that could 
exact or take this oath, but I am not obliged to repose confidence in 
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a man so constituted that, Hving in this republic, he could serenely 
vow his readiness at ail times to abandon his family and betray his 
country. I will not appoint Alexander Granger. In this connection 
it is due to the présent membership of the church residing in Zion 
City to call attention to the fact that at a public meeting of the 
church held in Zion Tabernacle April 21, 1906, this so-called restor- 
ation vow was repudiated and abandoned. The receiver to be ap- 
pointed must be a man of recognized business ability and absolute 
integrity, whose sélection will at once inspire the confidence of the 
thousands of inhabitants of Zion City dépendent for employment 
upon a rehabilitation of industrial enterprises at Zion City, and at 
the same time be notice to the financial world that, in future, the af- 
fairs of thèse concerns will be conducted in accordance with those 
Sound business principles that must underlie ail stable commercial 
development. He will also be under no obligation to anybody or any 
influence except this court for his appointment. And he will under- 
stand that the only way to discharge that obligation is by absolute 
fidelity to his trust. Thus he will be hampered in no possible way in 
the performance of his duties. No officer or employé in any capacity 
will be disturbed or retained because he is an adhèrent or officiai of 
the church. The man that does his work will be continued in his 
employment. 

The question of the overseership of the church bas to be consider- 
ed. That officer will represent the religions organization for whose 
use the receiver will administer the trust estate. Wilbur Glenn 
Voliva is at présent acting overseer. He was brought from Au- 
stralia, where he occupied a subordinate position, and placed in charge 
at Zion City by Dowie, whose grave physical malady required h'.m to 
sojourn in a southern clime. Without going into the merits or 
demerits of the several ecclesiastical contentions of the différent 
factions, it is a fact that Voliva and his adhérents assumed to sus- 
pend Dowie from the gênerai overseership, in Dowie's absence, and 
without giving him a hearing. Charges gravely affecting Dowie's 
private character were made. An incident of the controversy was 
the suspension of Wilhite, Peters, and others from fellowship in 
the church, by a communication in the following language: 

"Mr. B^ielding H. AVllhite — Dear Brother in Clirist: Inasmuch as you are 
aiaing and abetting an officer of thig church who bas been suspended from his 
office nnd from fellowship, it becomes my duty to remove you from office and 
suspend you from fellowship in the Christian Catholie Apostolic Church In 
Zion for cause. Unless you turn from the error of your way it will be necessary 
to rcTOove you from Fellowship. Praylng to God to lead you to repentance, 
I am, 

"Faithfully yours, in the Master's service, 

"J. G. Excell, Ecclesiastical Secretary." 

The punishment thus inflicted upon Dowie's followers as a penal- 
ty for their refusai to désert their leader so taints their proceedings 
with unfairness that common decency seems to require that some 
sort of orderly method, free from ail possible coercion and duress, 
be employed to sélect a gênerai overseer by a process which will 
leave his title free from cloud. It is the gênerai rule that a court 
148 F.— 41 
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will recognize the action of a religious society in tliis respect, and 
this court does not assume to usurp the power of sélection in the 
pending cause. It is for the organization itself to sélect its leader. 
Inasmuch, however, as it has no régulation providing how this shall 
be done, and in view of the fact that the church is domiciled in the 
United States, it seems fair to me that the majority rule should pre- 
vail. It is therefore ordered that on the third Tuesday of Septem- 
ber next an élection of a gênerai overseer of the Christian Catholic 
Apostolic Church be held in the City of Zion, at which élection ail 
niale and female members of that church over 21 years of âge, who 
hâve continuously resided in Zion City since January 1, 1906, shall 
each be entitled to one vote. For the purposes of this élection per- 
sons suspended for adhering to the Dowie faction will be considered 
members of the church. The élection will be held in accordance with 
the laws of the state of Illinois, under what is known as the "Austra- 
lian System." The court will designate officers of élection to serve 
on the occasion named. The nanies of persons to be voted for will 
be certified to this court within 10 days from this day. If no more 
than one candidate be so certified this court, in dealing with the 
trust estate, will recognize such person as the legally chosen gênerai 
overseer of the church. If more than one name is certified, such 
persons will hâve the use of the tabernacle at Zion City alternately 
during the period preceding the élection. During such period the 
publication known as "Leaves of Healing" will be suspended by 
the printing office of this trust, save only that an édition will be 
gotten eut at once containing in full the opinion of the court in 
the pending controversy, and the court directs that a copy of such 
publication be sent by those in charge of Zion Printing House to 
ail subscribers and members of the church to whom Leaves of Heal- 
ing hâve been forwarded or delivered since March 31, 1906. In 
due time the court will make suitable provision for the compensation 
of John Alexander Dowie on account of his services rendered in 
the development of this estate. This is not only in accord with the 
gênerai understanding of ail parties concerned in the fund, but is 
consonant with équitable principles, especially in view of the fact 
that the présent value of the estate appears to exceed the contributions; 
received. 

An order will be entered in the bankruptcy matter of John Alexander 
Dowie in the District Court vacating the order adjudicating him a 
bankrupt, and dismissing the pétition. 



rOKD V. CHARLES E. BLANEY AMUSEMENT CO. et al. 

(Circuit Court, S. D. New ïork. November 5, 1906.) 

1. Copyright — Construction or Statute. 

The copyright act should be liberally eoiistrued, with a view to protect 
the just rights of authors and to encourage literature and art. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Copyrights, § 1.] 
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2. SAME—REQtrisiTEs— Magazine Article. 

The proprietor of a magazine, who Is also the owner of an article pub- 
lislied in it, secures a valid copyright of such article by duly copyrigbt- 
mg the uumber of the magazine in which it Is prlnted. 

3. SAME— RiGHT OF DKAMATIZATION. 

Under Kev. St. § 4952 [U. S. Comp. St. 1901, p. 3406], providing that 
"authors or their asslgns shall hâve exclusive right to dramatlze or trans- 
late any of their works for which copyright shall hâve been obtained 
under the laws of the United States," It Is not necessary that an author 
should hlmself hâve taken out a copyright of his book in order to pré- 
serve the right of dramatizlng It, but it is suffielent if a copyright has 
been secured by any one havlng the right to obtaln It, and the author 
may reserve the right of dramatizatlon while selllng the right to publish 
the book to another, who, as proprietor, may copyright it In his own name. 

4. Same— Action fob Infbingement— Pleadikg. 

In an action for Infringement of a copyright, it is not sufficient to 
allège generally lu the bill or complaint that ail conditions and requisites 
required by the laws of the United States to obtaln a copyright hâve been 
complied with, but the spécifie acts done and necessary to constitute 
such compliance wlth the law must be affirmatlvely alleged, and the 
complaint must also show that the person in whose name the copyright 
was obtained was the person who owned the right and was entltled to it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Copyrights, § 72.] 

At Law. On demurrer to complaint. 

Elder & Roelir (Robert H. Elder and Ralpli Royall, of counsel), for 
plaintiff. 

JVIayer C. Goldman, for défendants. 

HOL,T, District Judge. This is a demurrer to a complaint on the 
ground that it does not state facts sufficient to constitute a cause of ac- 
tion. The action is brought to recover damages for an alleged viola- 
tion by the défendants of the complainant's right of dramatizatlon of a 
novelette. The complaint allèges, in substance, that the complainant 
is the author of a novelette called "Cherub Divine" ; that the complain- 
ant sold to the Ainslee Magazine Company of New York the sole right 
of printing and publishing the said novelette, reserving to the complain- 
ant ail rights of dramatizatlon of it; that the Ainslee Magazine Com- 
pany, as agent, for and in behalf of and for the purpose of protecting 
the rights of the complainant in the said novelette, deposited in the of- 
fice of the Librarian of Congress on January 16, 1905, the title of their 
monthly publication, as follows: "Ainslee's Volume 15, No. 1, Feb- 
ruary, 1905," which said publication contained the said novelette ; that 
said Ainslee Magazine Company thereafter duly took the various pro- 
ceedings necessary to obtain a copyright of said Ainslee's volume 15, 
No. 1, February, 1905 ; that the défendants, in violation of the complain- 
ant's right of dramatizatlon of the said novelette, had composed and 
prepared for stage production a dramatizatlon of the said novelette in 
a play called the "Millionaire Détective" ; that said play has been per- 
formed in various cities ; and that the défendants are about to produce 
said play in other cities, and a judgment for damages is demanded in 
the sum of $15,000. 

There are two important questions raised by this demurrer. One is 
whether the proprietor of a magazine, who becomes the proprietor of an 
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article published in it, copyriglits tlie article by filing- in tlie office of tlie 
Librarian of Congress the title page of the magazine and by otherwise 
complying with the provisions of the copyright act. There is not much 
authority upon that question. It has been suggested that, in order to 
secure a copyright of an article published with other articles in a period- 
ical, it is not enough to deliver at the office of the Librarian of Con- 
gress a printed copy of the title of the periodical, and to publish the 
copyright notice required by the statute on the title page or the next 
page of the periodical; but it is clainied that a copy of the title of each 
article, in respect to which copyright is clainied, must be filed, and a 
copyright notice inserted at the head of each article. But I think such a 
construction too strict. The copyright act, in my opinion, should be 
liberally construed, with a view to protect the just rights of authors, 
and to encourage literature and art. I think that the filing of the title 
of a magazine is sufficient to secure a copyright of the articles in it, 
if they are written or owned by the proprietor of the magazine. Ben- 
nett V. Boston Traveller Co., 101 Fed. 445, 41 C. C. A. 445. I cannot 
see how there can be any question of the validity of such a proceed- 
ing if the proprietor of the magazine is the author or the proprietor of 
ail the articles published in it ; and if he is the author or proprietor of 
some of the articles, and not of others, I do not sec why a copyright 
so registered is not valid as to the articles which he either wrote or 
owns. I think, therefore, that a valid copyright was obtained of the 
novelette Cherub Divine by filing in the office of the Librarian at Wash- 
ington the title page of the issue of Ainslee's Magazine in which it 
was published, provided, of course, ail other légal, requirements were 
complied with. 

The other serions question raised by this demurrer is whether the 
right of dramatizing a novel can be reserved by its author when the 
sole right to print it has been sold to a publisher who, as proprietor, 
has taken out the copyright. The language of section 4952 of the Unit- 
ed States Revised Statutes [U. S. Comp. St. 1901, p. 3406], as amend- 
ed, is : 

"Authors or their assigns shall hâve exclusive right to dramatize or trans- 
late any of their works, for which copyright shall hâve been obtained under 
the laws of the United States." 

I think, under this provision, it is not necessary that the author him- 
self should hâve taken out the copyright of a book, in order to préserve 
the right of dramatizing it, but that the author can sell the copyright 
of the book to a person who, as proprietor, can take out the copyright, 
while the author, at the same time, retains the right of dramatization. 
If a copyright of a book has been obtained by anybody entitled by the 
\â\v to obtain it, I think that the author of the book or his assigns, a 
term which, as used in section 4952, means, in my opinion, an assignée 
of the right of dramatization, has the exclusive right to dramatize the 
work, if he reserved the right to dramatize upon the sale of the book, 
which is alleged in the complaint in this case. The object of the stat- 
ute seems to hâve been to provide that the author's right of dramatiza- 
tion of a book shall not be protected unless the book be copyrighted ; ' 
but I do not see anything in the statute which requires that the author' 
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shoitld take out the copyright of the book. The act does not say that 
authors or their assigns shall hâve the exclusive right to dramatize 
a book for which they hâve obtained a copyright. It says that they shall 
hâve snch exclusive right if copyright "siiall hâve been obtained." The 
copyright of a book and the right of dramatization are inherently and 
essentially difterent. They are, in most cases, exercised or purchased 
by différent persons, and I can see no reason why the copyright of a 
book, which, by the statute, is a prerequisite to the maintenance of the 
exclusive right of its dramatization, should necessarily be obtained by 
the person who holds the right of dramatization. If it is obtained by 
anybody entitled to it, in my opinion the requirement of the statute is 
complied with. 

There are, however, certain other grounds of demurrer to the com- 
plaint in this case, which I assume can probably be easily cured by 
amendments, but which I think I am compelled to hold to be well taken. 
The complaint in an action of this kind must allège affirmatively that 
the title of the book bas been filed in the office of the Librarian of Con- 
gress at Washington, that two copies of the book bave been filed in such 
office before its publication, and that notice of the copyright, as required 
by the act, has been printed upon each copy issued. The bill in this 
case does not contain thèse spécifie allégations, although it does contain 
an allégation that ail conditions and requisites to obtain a copyright, as 
required by the laws of the United States, were complied with. I think, 
under the authorities, that the spécifie allégations to which I bave re- 
ferred should be contained affirmatively in the bill. Trow City Direc- 
tory Co. V. Curtin (C. C.) 36 Fed. 839; Chicago Music Co. v. Butler 
Co. (C. C.) 19 Fed. 758. There is also in this bill strictly no allégation 
of the transfer of the copyright to the Ainslee Magazine Company. 
The allégation is that the complainant sold to that company the sole 
right of printing and publishing the said novelette, reserving to the 
complainant ail rights of dramatization of the said novelette. This 
probably may be held to imply a sale of the copyright, although a 
mère contract authorizing the publication of a story in a magazine does 
not (Miflfin v. R. FI. White Co., 190 U. S. 2G0, 23 Sup. Ct. 769, 47 L. 
Ed. 1040) ; but I think that there should be a spécifie allégation in the 
complaint that the copyright was sold or transferred as well as the 
right to print. 

I think, therefore, that this demurrer should be sustained, with leave 
to the complainant to amend the complaint within 20 days, upon the 
payment of costs. 
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UNITED STATES v. CHICAGO & A. RY. CO. et al. 
(District Court, N. D. Illiuois, N. D. July 6, 1906.) 

1. Caehiebs— Interstate Commeucb — Payment of Rebates. 

Tlie published tariff schedules of delren'.lant, an interstate carripr by 
rail, gave its rate on paeklnç-liouse products from Kansas City, Kan., 
ineludinK tlie rate eharged by a belt fine Company for carriage between 
Kansas City, Kan., and Kansas City, Mo., to a connection with defendant's 
road. Défendant cliarged and received sucli rate from a pacliing conipany, 
paid tlie cliarge of the belt line company. and afterward paid baek to 
tbe packing company the snm of $1 upon eacli car ,so sliipped. HeH. 
that such repaynient constitnted tbe grantlng of a rebate, in violation of 
Interstate Commerce Act Feb. 19, 1903, c. 708, § 3, 32 Stat. 847 [U. S. 
Comp. St. Supp. 1905, p. 599], and could not be justified as lawful on the 
ground that it was an allowance to the packiug company for the use of 
its own prlvate track in moving the cai"s from its shipi>ing building to a 
connection with the belt Une traelcs. 

2. Same. 

The vvord "rate," as used in Interstate Commerce Act Feb. 19, 1903, c. 
708, § 1, 32 Stat. 847 [U. , S. Comp. St. Supp. lOOj. p. 509], means the net 
amount the carrier reçoives from the sUipper and retains, and any de- 
vice by which such amount is redueed below the rate given iu the published 
schedule is one for the giving of a rebate. 

On Motion by Défendant for Direction of a Verdict. 

Charles B. Morrison, U. S. Dist. Atty. 

John Barton Payne and Ralph M. Shaw, for défendants. 

LANDIS, District Judge. In this proceeding the Chicago & Alton 
Railway Company arid its vice président and gênerai freight agent 
are eharged with violating the interstate commerce law by granting 
rebates. The government having closed its case, the défendants move 
for an order directing the jury to return a verdict of not guilty. 

The material facts are as follows: The Chicago & Alton Company 
is an interstate carrier, operating a railroad from Kansas City, Mo., 
to points east; the Belt Railway Company is an interstate carrier 
operating the belt line Connecting Kansas City, Kan., and Kansas City, 
Mo. ; the Schwarzschild & Sulzberger Company is a corporation en- 
gaged in the beef-packing business at Kansas City, Kan. ; the track 
of the Alton Company connects with the Belt track at Kansas 
City, Mo. ; and the Belt track connects with the private track of 
Schwarszchild & Sulzberger, laid and maintained by that corporation 
on its own property at Kansas City, Kan., occupied aiso by its packing 
plant. As required by the interstate commerce law the Alton Com- 
pany and the Belt Company published and filed tariff schedules an- 
nouncing to the shipping public what their charges would be for the 
transportation of packing-house products. The Belt tariff was $3 per 
car from the packing company's track to the Alton connection. The 
Alton schedule stated that its rate included the Belt Company's charge, 
so that, in substance, it was as if the Alton road itself connected with 
the packing company's track. The Alton Company collected from the. 
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Schwarzschild & Sulzberger Company the amount of its freight 
charge as per the pubhshed schedules, remitted to the Belt its $3 
switching charge, and thereafter paid to Schwarzschild & Sulzberger 
$1 on each car of the Schwarzschild & Sulzberger product so handled. 
This practice has obtained since 1901. Prior to that time the Alton 
Company's tariff likewise included the Belt charge, which was then 
$4 per car. On collecting the full tariff from the Schwarzschild & 
Sulzberger Company, the Alton road paid to the Belt its charge of. 
$4 per car, whereupon the Belt gave to the packing company $1 on 
each loaded car handled. It was at the request of Schwarzschild & 
Sulzberger {for some reason which does not appear) that for this 
arrangement was substituted the plan evidenced in the pending cause, 
whereby the railway company made payment direct to the shipper 
(some five months after the freight went forward), instead of indirect- 
ly through the médium of the Belt line. 

The indictment charges that the payment to the packing company 
was a rebate. The défendants contend that the payment was made by 
the railway company for its use of the packing company's private track, 
Connecting its shipping dock with the Belt rails ; and it is urged in be- 
half of défendants that, if any provision of the law has been violated, 
it is only that section requiring the carrier to publish any terminal 
charge or régulation which alters or détermines the aggrega'te rate for 
the transportation of property. I am vmable to see the force of this 
contention. The real question hère is simply this: 

"Has the payment baek to tba slilpper of .?! per car ont of the money pnid 
by the shipper to the railway company in the first instance resulted in the 
shipper getting its property trnniïported at a less cost to It tUan that spéci- 
fiée! in the published schedules?" 

It would seem that to state this question is to answer it. The word 
"rate," as used in the Interstate commerce law, means the net cost 
to the shipper of the transportation of his property ; that is to say, the 
net amount the carrier receives from the shipper and retains. In de- 
termining this net amount in a given case, ail money transactions of 
every kind or character having a bearing on, or relation to, that 
particular instance of transportation whereby the cost to the ship- 
per is directly or indirectly enhanced or reduced must be taken 
into considération, Applying this test to the case before me, the 
net cost to the Schwarzschild & Sulzberger Company has been made 
$1 per car less than the published schedules represented that net 
cost would be. Viewing the transaction from the standpoint most 
favorable to the défendants, it amounts to the railway company assum- 
ing the cost of getting the shipper's property to the carrier's rails for 
transportation — a substantial considération not mentioned in, or con- 
templated by, the published schedules. With equal propriety (its 
schedules being silent on the subject) a carrier might, for the purpose 
of inducing the routing of traffic via its line, pay the consignor's and 
consignee's bills for the cartage of property between their warehouses 
and the railway dépôts. 
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The object of the statutes relating to Interstate commerce 5s to secure 
the transportation of persons and property by common carriers for 
reasonable compensation. No rate can possibly be reasonable that is 
liigher than anybody else bas to pay. Recognizing this obvions trnth, 
the law requires the carrier to adhère to the published rate as an ab- 
solute standard of uniformity. The requirement of publication is im- 
posed in order that the man having freight to ship may ascertain by 
an inspection of the schedules exactly what will be the cost to him of 
the transportation of bis property; and not only so, but the law gives 
him another and a very valuable right, namely, the right to know, by 
an inspection of the same schedule, exactly what will be the cost to 
his competitor of the transportation of bis competitor's property. 

It being my opinion that, when the Alton Company published a 
spécifie rate covering packing-house products, collected that rate from 
the Schwarzschild & Sulzberger Packing Company, and subsequently 
gave back part of that rate to Schwarzschild & Sulzberger, a device 
was employed by means of which the packing company's property was 
transported at a less rate than that named in the published schedules, 
the défendants' motion will be overruled. 
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THRESHER v. WESTERN UNION TELEGRAPH CO. et al. 

(Circuit Court, D. Montana. October 22, 1906.) 

No. 330. 

Rp:moval oï- Causes— Motion to Remand— Joindbr of Défendants in Tort. 

Where the complaint in an action in a state court states a joint cause 
of action in tort against two défendants, one a citizen of tlie state and the 
other of another state, alleçationg in a pétition for removal filed by the 
nonresident défendant, -whlch are in substance nierely déniais of all^a- 
tions of fact made in the complaint, are not suiïiciont to justify a con- 
clusion of a fraudulent joinder, and cannot be eonsidered on the nierits by 
the fédéral court as to the issues so tendered on a motion to remand after 
removal, but the allégations of the complaint must be taken as true for the 
purposes of such motion. 

On Motion to Remand to State Court. 

Maury & Hogevoll, for plaintiff. 
E. B. Howell, for défendants. 

HUNT, District Judge. This is an action at law brotight by B. 
S. Thresher against the Western Union Telegraph Company and 
Levi S. Wild, défendants. It was instituted in the district court of 
the Second judicial district of the state of Montana. Plaintifï prior 
to February 5, 1906, was an attorney practicing in the courts of the 
state and of the United States within Montana. Plaintiff allèges that 
prior to January 20, 1906, défendant Western Union Telegraph Com- 
pany was do'ng business at Butte, Mont., and that défendant Wild 
was the manager of such business at Butte, and for the telegraph Com- 
pany had charge of the receiving and delivering of messages at Butte, 
that certain disbarment proceedings against plaintifï were pending in 
the Suprême Court of the state of Montana, and that prior to said last- 
mentioned date he had requested the Attorney General of the state of 
Montana to ask the Suprême Court to fix a time for him, plaintiff, to 
file answer to such charges. He allèges that on said date the Suprême 
Court, upon the application of said Attorney General, fixed Monday, 
January 22, 1906, at 10 o'clock, as the time for plaintiff to file answer 
to the charges in the said disbarment proceedings, and that between 12 
and 1 o'clock of the same day the said Attorney General deposited with 
the défendant telegraph company, for transmission, a telegram ad- 
dressed to plaintiff at Butte, advising him that the Suprême Court had 
granted plaintiff until Monday to file answer. Plaintiff allèges that the 
messap-" w-^s tr-ïnsmitted bv the telegraph company at Helena, and 
reached Butte about the hour of 1 :45 p. m. of the 20th of January ; 
that it was the duty of the défendants to use great care and diligence 
in the transmission and delivery of the said message, but that the said 
défendants, in gross violation of their duty, failed and neglected to 
deliver the message to plaintiff, or to give him notice of the receipt of 
the same until 2 o'clock p. m. on the 22d of January, although défend- 
ants well knew of plaintiff's résidence and place of business in Butte, 
He allèges that he had no notice of the order of the Suprême Court 
unti] the telegram was received, and that no answer was filed by him 
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because of his ignorance, and that because no answer wàS filed the 
Suprême Court disbarred him as an attorney at law. He allèges that, 
if the telegram had been received in time, he would hâve filed an an- 
swer, and that because of the gross négligence and carelessness of the 
défendants in transmitting and delivering the telegram he lias been 
damaged. Summons was duly served upon défendant Wild as man- 
ager, and upon him personally. Défendants, through Mr. E. B. IIow- 
ell, their attorney, filed a joint demurrer upon the ground that the com- 
plaint did not state facts sufïîcient to constitute a cause of action. 
Upon the same day the défendant telegraph company petitioned the 
state court for a removal of the cause to the Circuit Court of the 
United States. 

The pétition allèges, among other things, that the défendant tele- 
graph company is a citizen of the state of New York, and that Levi 
S. Wild is its manager, and, though a citizen of the state of Montana, 
yet he is not a necessary or proper party défendant ; that the défendant 
company's office at Butte is a large and important one, employing sev- 
eral operators and a number of messengers and clerks, whose duty 
it was to receive messages from the operatoi^s and deliver the same to 
persons to whom the messages were addressed; that défendant Wild 
did not bave charge of receiving or delivering messages at the office 
of the company in Butte in any other sensé than that he had gênerai 
oversight and charge of the office and of the employés, and that he did 
not receive or deliver the message described in plaintiff's complaint, but 
that it was actually received by one of the operators, and was by him 
passed over to one of the clerks, and by a clerk to a messenger for de- 
livery, and that, if there was any négligence in the delivery, it was the 
actual négligence of one of the clerks or one of the messengers, for 
which Wild was in no way responsible. The petitioner allèges that 
plaintiff has not joined Wild as a défendant in good faith, but merely 
for the purpose of preventing the telegraph company from removing 
the cause to the Circuit Court of the United States and defrauding the 
fédéral court of its jurisdiction. 

The aflSdavit of défendant Wild sets forth that he was, and is, the 
manager of the défendant telegraph company's office at Butte, and that 
it was impossible for him to receive and deliver personally the mes- 
sages that were received at the office; that there are 5 clerks and 15 
messengers employed, and that it was their duty to receive and deliver 
messages, and that the message referred to in plaintiff's complaint was 
actually received by one of the operators, and was delivered through the 
efforts of the clerks and messengers, and not by affiant, and that, if 
there was any négligence, it was that of the clerks or messengers; that 
there is no cause of action against affiant ; and that he is joined as a de- 
fendant for the sole purpose of preventing the défendant telegraph 
company from removing the cause to the Circuit Court of the United 
States. 

The usual order of removal was made. Plaintiff has moved in this 
court for an order remanding the cause to the district court of the 
Second judicial district of the state of Montana, which motion is re- 
sisted by défendants. 
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An exaniination of plaintiff's complaint discloses a joint cause of ac- 
tion stated against défendants. It rnay be defectively stated, but it 
is sufficient and cannot be disregarded because traversée! by the pétition 
of the défendant company and affidavit of défendant Wild, both of 
which contain matter appropriate doubtless in an answer to the com- 
plaint. The doctrine of the case of Alabama G. S. R. Co. v. Thompson, 
300 U. S. 206, 20 Sup. Ct. 161, 50 L. Ed. 441, is that plaintiflf may 
sélect his own manner of bringing bis action. If he bas improperly 
joined causes of action, he may fail in his suit, the question may be 
raised by answer, and the rights of the défendant adjudicated. But 
the question of removability must ordinarily be determined by the com- 
plaint which contains plaintiff's case. True, the court is not always 
precluded from considering the contents of the pétition for removal. 
In cases where diversity of citizenship is the ground involved, the 
court may and does often consider the face of the record, including 
the pétition for removal. Helena Power Transmission Company v. 
Augustus N. Spratt et al. (C. C.) 140 Fed. 310. But where the 
action is one in tort against joint tort-feasors, and this appears to be 
such a suit, a pétition for removal based upon déniais of the allégations 
of the facts stated in the complaint does not justify the fédéral court 
in trying the merits of the pétition, upon which rests the solution of the 
question of alleged fravidulent joinder. To try the merits of the péti- 
tion now would certainly be to pass upon the essential facts of the con- 
troversy itself, and thus the fédéral covirt would, in effect, be determin- 
ing a case which a jury may pass upon. This should not be donc on 
pétition to remand. There is not enough in the pétition of the com- 
pany and in the affidavit of défendant Wild, when considered with 
the complaint, to warrant the fédéral court in holding upon this motion 
that the défendants bave been fraudulently or wrongfully joined for the 
purpose of preventing a removal to the fédéral court. 

The case of lowa' Lillooet Gold M. Co. v. Bliss (C. C.) 144 Fed. 
446, cited by défendants, is easily distinguishable, as the court there 
held that, on the face of the complaint, defendant's liability was several 
and distinct — that of one resting upon contract, that of another upon 
tort. Hère ail are apparently properly sued in tort. So, too, is Cella 
V. Brown (C. C. A.) 144 Fed. 742, to be distinguished, for the court 
expressly held that the question of separability was to be determined 
from the face of the complaint, and under that rule decided that no 
facts were stated which presented issuable matter, or upon which any 
relief could be administered. As already indicated, the complaint in 
this action is good. 

It follows that, for the purpose of passing upon the question of re- 
moval, the présent action must be deemed by this court to be joint; 
hence the motion to remand must prevail. 
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UNITED STATES v. ALEXANDROFF et al. 

(District Court, E. D. Peunsylvania. Noveiiiber 19, 1906.) 

No. 2. 

Bail — Fobfeiture or Kecognizanoe — Disposition of Proceeds. 

The proceeds of a forfeited bail bond giVen to tlie United State? to po- 
cure tlie appearance of a i>erson discharged from ciistody by a Di.>-tri;.-t 
Court on a writ of liabeas corpus, pursuant to an order niade by snc-îi court 
on the allowance of an appoal, belong to the United States; and, in tU;; 
absence of any statute autborlziug it, the court lias no power to apply 
the same to tlie payment of the costs awarded to the adverse parties to 
the proceeding by the appellate court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 5, Bail, § 424.] 

J. Whitaker Thompson and Walter C. Douglas, Jr., for the United 
States. 
John F. Lewis, for Russian vice consul. 

HOL,LAND, District Judge. This is a pétition of the vice consul of 
Russia at Philadelphia to the court for an order to pay the amount of a 
forfeited recognizance to him on account of a bill of costs incurred on 
an appeal on a writ of habeas corpus. 

It appears that in the spring of 1900 Léo Alexandrofï, a Russian, un- 
der contract to serve on a ship then being built at Cramp's Shipyard, in 
the city of Philadelphia, deserted. He vvas arrested at the instance of 
the Russian vice consul and committed to the county prison. He sued 
out a writ of habeas corpus against Robert C. Motherwell, Jr., keeper 
of the Philadelphia county prison, and Capt. Vladimir Behr, master of 
the Russian cruiser upon which Alexandrofï was to serve his govern- 
ment. The case was heard by the district judge hère, and Alexandrofï 
was discharged. Counsel for the respondents to this writ of habeas 
corpus asked leave to appeal to the United States Circuit Court of Ap- 
peals, and this request was granted by the district judge, who at the 
same time required Léo Alexandrofï to give bail in the sum of $200 
for his appearance in the District Court, as stated in the bond, "within 
five days after the détermination of the appeal, to answer and obey 
whatever final order or judgment shall be made in the premises, and 
not départ said court without leave." The Circuit Court of Appeals of 
the Third Circuit afïïrmed the order of the District Court, whereupon 
a certiorari to the Suprême Court of the United States was taken, and 
on January 13, 1903, the Suprême Court reversed the judgments of 
both courts below and remanded the case to the District Court for 
further proceeding. The mandate of the Suprême Court was filed hère 
February 17, 1903, which mandate provides, inter alia, as follows: 

"On considération whereof, it Is now hère ordered and adjudged by this 
court that the judgment of the United States Court of Appeals and the judg- 
ment of the District Court of the United States for the Eastern District of 
Pennsylvania, in this cause, be, and the same are, hereby reversed, with costs, 
and that the said William R. Tucker, vice consul, etc., recover against the 
sald Léo Alexandroffl $lG9.5ô for his costs hereiu expeuded, aud hâve ex- 
écution therefor." 
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The cause was remanded to the District Court for further proceeding^s 
consistent with the opinion of the court. The Suprême Court required 
that he should be returned to the Russian authorities. Alexandroff, 
however, failed to appear as he had agreed to do, and his bail bond was 
forfeited, and on July 15, 1003, the money, amounting to $200, was paid 
into court, where it still remains. 

The respondents in this appeal incurred costs to the amount of $388.- 
75. They claim the proceeds of the forfeited bail bond of Alexandroff 
On account of thèse costs, and ask the court to make an order on the 
clerk to pay this money over to them. The proceeds which the vice 
consul asks to be paid to him were realized on a bail for appearance 
in court at a certain time. The bond was given by Léo Alexandroff and 
his sureties to the United States. They both acknowledged themselves 
indebted to the United States, conditioned for the appearance of 
Alexandroff at a certain time. It was not a bond to the respondents, 
making Alexandroff or his sureties in any way responsible to them to 
do any act on his part or pay any obligation, by way of costs, that they 
might incur. They had no interest in the bond. It was required of 
him by the district judge to guaranty his appearance to answer the iudg- 
ment of the court as to surrendering himself to the Russian govern- 
ment. The United Sta+es could forfeit the bond and collect the 
money, or, through the Président, could remit the forfeiture. Had 
Alexandroff appeared, nothing could bave been collected by respond- 
ents on account of costs. The bond was not given for any purpose 
other than to secure his appearance, and, unless there is a constitutional 
or statutory enactment to the contrary. the proceeds of a forfeited bail 
bond, given for appearance in court at a time certain, belong to the 
government, to which the bond is given. U. S. v. Fanjil, Fed. Cas. No. 
15,069; 5 Cyc. 155; Commonwealth v. Shick, 61 Pa. 495; McCool v. 
Smohe, 2 Pears. 18 ; Commonwealth et al. v. Winpenny, 2 Pears. 107 ; 
Sadler's Criminal Procédure, § 201. 

The pétition, praving that the proceeds of this forfeited recoo^nizance 
be paid to the petitioner on account of his claim for costs, is dismissed. 



ABEAM DE RONDE & CO. v. TTNITED STATES. 

(Circuit Court, S. D. New York. December 15, 1903.) 

No. 3,331. 

CusTOMs DuTiES— Classification— Bleackers' Blue— Coai, Tar Peepaba- 

TION. 

So-ealled bleachers' bine, wbich is not u=prl as a color or dye. hnt solely 
as a bleacbiis mixture. Ji'^T'l not to be witbin t'''e rtrnvisinn i»i Tariff Act 
July 24. 18f)7. o. 11. § 1, Sfliedule A, par. 15. 30 Stat. 1.">1 FTI- S. Comp. 
St. 1901, p. lOOfi] for cnal tar oolors or dyes, but witbin the fuvt'ier 
provision in the samo parngraph for coal tar products or préparations 
that are not colors or dyes. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

This case relates to merchandise imported at the port of New York 
consisting of so-called bleachers' blue. It was classified under the 



654 148 FEDERAL REPORTEE. 

provision in Tariff Act July 24, 1897, c. 11, § 1, Schedule A, par. 15, 
30 Stat. 151 [U. S. Comp. St. 1901, p. 16361 for coal tar colors or 
dyes, and was claimed by the importers to be dutiable under the further 
provision in the same paragraph for coal tar products or préparations 
that are not colors or dyes. Kollowing is an extract from the opinion 
of the Board of General Appraisers : 

FISCHER, General Appraiser. The testhnony offered by the importers 
is to the elïect that the article Is ]iot used as a folor or dye, but that it is 
solely used as a mixture with starch to bleaeh t'abrics subjected to sizing. 
The importers are unable to state any tacts other than thèse, and flle with 
the Board an aflidavit of the manufacturer thereof, svvorn to before the 
United States consul at Manchester, England. wherein he statea that the 
article is not made t'rom coal tar, and is only a bleaching material, and 
not a dye. The manufacturer does not show the material or substance from 
which this blue is made, and only states that it is not from coal tar. At the 
request of the counsel for the importers, the sample in this case was submitted 
to the government chemist in charge of the laboratory at the port of New 
York for analysis, and said chemist reports as follows: "Saniple is chiefly 
a coal tar dye, not made from alizarin or anthracin." The chemist returns 
to this Board a skein of worsted whieh he subjected to an immersion in this 
blue, and said worsted shows a completely dyed article of bluish color. 

From the évidence and facts before us, we flnd that the merchandise in 
question is a coal tar dye, and accordingly overrule the protests, and affirm 
the décisions of the collector. 

Howard T. Walden, for importers. 
Charles D. Baker, Asst. U. S. Atty. 

PLATT, District Tudge. The décision of the Board of General 
Appraisers is reversed. 



In re LEVI & PICARD. 

(District Court, S. D. New York. November 10, 1906.) 

Bankruptcy— Sale of Goods to Baniceupt^-Rigut oi' Sellek to Rescind. 
To entitle a seller of goods to rescind the sale for fraud, there must 
hâve been an imdisclosed knowledge of insolvency and an intention not to 
pay for them ou the part of the purchaser wheu the goods were bought, 
and the seller cannot rescind and reclaim the goods from the trustée in 
bankruptcy of the purchaser solely because the latter knew himself to 
be insolvent and unable to pay when tiie goods were delivered and re- 
ceived. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 6, Bankruptcy, § 219.] 

In Bankruptcy. On pétition for réclamation. 

Ernst, Lowenstein & Cane, for petitioners. 
James, Schell & Elkus, for receiver in bankruptcy. 

HOUGH, District Judge. The pétition submitted is in the usual 
form, and would entitle the petitioners to an order of référence if 
desired. The court, however, is asked to consider certain affidavits 
and proceedings already on file as an agreed statement of facts, and 
base its décision thereon. On Angust 31, 1906, the bankrupt firm 
bought from the petitioners, on four months' crédit, certain pièces 
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of cloth, which are the subject of this réclamation. Investigation since 
bankruptcy bas shown that the firm was insolvent at tbe date of pur- 
chase, but the partners did not (in my opinion) Icnow that fact. The 
partnership, however, was not a happy family, and one partner had for 
a long time been anxious to withdraw from the firm, provided he could 
take with him in cash his contribution to the firm capital. On August 
38, 1906, this partner secretly took from the firm's mail a letter con- 
taining a firm remittance of upwards of $11,000, and secreted the 
money, in order to coerce the other partners into permitting him to re- 
tain what he had demanded as the price of his retirement. On Septem- 
ber 4th the fact of this appropriation became known. It was immediate- 
ly évident that, unless this money could be recovered, the firm must 
fail. The defrauded partners communicated their condition to certain 
creditors, and as a resuit a pétition in involuntary bankruptcy was filed 
against the firm on September 6, 1906. Adjudication followed. The 
investigation first alluded to shows that, even had the $11,000 not been 
taken, the firm was probably insolvent before August 28th. On Sep- 
tember 4th and 5th the goods bought as aforesaid on August 31st were 
delivered at the bankrupt's place of business, and received by the 
clerks in charge, who had no knowledge of the firm's troubles. 

The right of the petitioners to reclaim the goods so delivered is based 
upon the proposition that if, at the time of the receipt or delivery there- 
of, the vendees had reasonable cause to believe that they were unable 
to pay for them, and did not then intend to pay for them, the sale may 
be rescinded and the goods recovered, even though no such cause to be- 
lieve or intent not to pay can be proven or inferred as of the date of 
the sale. This refinement upon the well-established rule regarding 
rescission is not in my opinion sustained by authority or reason. Don- 
aldson v. Farwell, 93 U. S. 631, 23 L. Ed. 993, is binding authority in 
this court. It was there held to be established that what entitles a 
vendor to disaffîrm a contract of sale and recover his goods consists in 
the vendee's inducing the vendor "to sell him goods on crédit" when 
he was (a) insolvent, (b) concealed his insolvency, and (c) did not in- 
tend to pay for what he bought. Hère the contract of sale was com- 
plète when the minds of the parties met on August 31st; and at that 
time, although the bankrupt firm was insolvent, there is no évidence 
that the partners knew that fact, and tnere is a plain inference that they 
then intended to pay for what they bought. The rule of the case 
last cited bas frequently been enunciated in New York , and is, I think, 
the law of this state. Nichols v. Pinner, 18 N. Y. 295 ; Hotchkin v. 
Third National Bank, 127 N. Y. 329, 27 N. E. 1050. Doubt, however, 
has been produced by Whitten v. Fitzwater, 129 N. Y. 027, 29 N. E. 
298. This is an ill reported mémorandum décision, and in my opinion 
means no more than that évidence tending to show an intent not to pay 
when the goods were received (only six days after the purchase) might 
hâve been used by the jury as a basis for finding that the same intent 
existed six days before. Thus understood, I think the décision right, 
but under the circumstances of this case find myself unable to find évi- 
dence or draw an inference favorable to the existence of the necessary 
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intent on August 31 st. Whitten v. Fitzwater, however, has been under- 
stood by others than the petitioners as sustaining their doctrine. 

The exact point hère under discussion was considered in Starr v. 
Stevenson, 91 lowa, 684, 60 N. W. 217, where the court held that: 

"The intent never to pay for the goods has sometimes been treated as a false 
représentation and sometimes as a f raudulent concealment ; but in eitlier event 
it must précède the sale. * * * a contrary doctrine to tliat hère declnred 
seems to be announced in Whitten v. Fitzwater. * * * \Ve do not thinlc 
that case annomices a correct ruie, and must décline to (ollow it." 

Burrill v. Stevens, 73 Me. 395, 40 Am. Rep. 366 (cited in the lowa 
décision), refers fully to the cases, both English and American, sustain- 
ing the doctrine above set forth, which in my judgment has only been 
doubted in New York through bad reporting. 

In practice, the petitioners' demand is especially vicious in bankrupt- 
cy. It is notorious that mercantile contracts for future deHveries, often 
many months distant, or extending over a long period of time, are the 
rule rather than the exception. 

That a contract for "spring delivery" made in perfect honesty in 
October may be avoided because an expert investigation after bank- 
ruptcy in May renders it probable or certain that, when goods were de- 
livered in April, the vendee was insolvent, and therefore should hâve 
imputed to him an intent not to pay, cotemporaneous with delivery, is 
intolérable. Such proceedings would render every mercantile failure a 
mockery to creditors who had given no crédit or sold on short time. 
Yet to this extent would the doctrine contended for lead the court. 

The pétition is denied. 
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RICHMOND STANDARD STEEL SPIKE & IRON CO. v. ALLEN et al. 
(Circuit Court of Appeals, Fourth Circuit. November 8, 1906.) 

No. 650. 

1. BANKErPTCY— COEPOKATIONS— ACTS OF BaNKEITTOY. 

An insolvent corporation occapyinj? leased premises docs not commit 
an act of banlsruptey by permittiug its property on sueli promises, which 
is subject to a niortgage given to socure its bonds, to be sold undor a dis- 
tress warrant lawfuUy issued for past due rent, wliicb by the state stat- 
ute is made a lien on sucli property. The only persons concerned in such 
transaction are the Landlord and the mortgage bondholders, each having 
a lien, and the sale does not alfect gênerai conditions nor operate to give 
anv creditor a "préférence through légal proeeedings," within Bankr. Act 
Juiy 1, 1898, c. 541, § 3a(3), 30 Stat. 54G [U. S. Comp. St. 1901, p. 3422]. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. C, Bankruptey, § 82.] 

2. S AME. 

There is no légal obligation on an insolvent debtor to file a voluntarj' 
pétition in banljruptcy. 

3. SaME — ïiîANSFER OF PrOPEUTY. 

The sale of property by an insolvent corporation, and the use of the 
proceeds in paying the current salary of its président, is not a transfer 
vv-ith intent to prêter a creditor which con^tituies an ac't of b.mkruptcy, 
under Bankr. Act July 1, 1898. c. 541, § 3a(2), 30 Stat. 540 [U. S. Comp. 
St. 1901, p. 3422] ; such salary being a legitimate current expense so long 
as the corporation is a going coneeru. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptey, §§ 75, 
78.] 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, in Bankruptey. 

Wm. L. Royall, for appcllant. 

B. Rand Wellford (Thos. N. Carter, on the brief), for appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 

BOYD, District Judge. This is a proceeding in involuntary banlc- 
ruptcy, and the appeal hère is upon exception duly talcen by the ap- 
pelant to the order of adjudication. 

The petitioners are holders of certain bonds of the Richmond Stand- 
ard S'eel Spike & Iron Company, which said bonds are secured by 
deed in trust upon the property of said company. 1 he following agreed 
^acts are set out in the record: That the Richmond Standard Steel 
Spike & Iron Company is a corporation having for a period greater 
than six (6) months preceding the filing of the pétition in this cause its 
principal place of business in the city of Richmond, Va., and *hat it 
has a plant for the manufacture of spikes in the city of Manchester, Va., 
and that the said company owes debts in excess of $1,000. It is further 
admitted that the said company is indebted to the petitioners as set 
out in the pétition filed in this case, and that the security held by them 
is not sufïicient to pay the debts due them so that there will be due 
them, over and above what will be paid them under their lien, an 
amount largely in excess of $500. It is further admitted that the said 
company is insolvent, and that within four (4) months next preceding 
148 F.— 42 
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the filing of the said pétition Wm. Northrop and H. T. Wickham, re- 
ceivers of the Virginia Passenger & Power Company, from which the 
said company rents the water power by which its miil is operated and 
the site on which the mill is situated, levied a distress warrant upon the 
property of the said spike company upon the leased premises, of which 
a true copy is made part of defendant's answer to the original pétition, 
and that the same was sold under the said distress warrant October 18, 
1905. That the property so levied on consisted mainly of machinery 
and fixtures which were embraced in the articles conveyed by the deed 
of trust securing the petitioners and other bondholders of the said spike 
company. It is further admitted that no step was taken by said com- 
pany five days prier to the date fixed for the sale of the property 
levied on to prevent the said sale or to hâve it ascertained by légal 
tribunal whether the property was liable to distress and did not within 
five (5) days vacate and discharge the said levy. It is further admitted 
that Corbin Warwick is the président of the said spike company and 
has been for a number of years, and that he has within four (4) months 
next preceding the filing of the pétition in this cause sold the prop- 
erty covered by the said deed of trust, being part of said Manchester 
plant, and applied the proceeds of sale to pay salary due him as prési- 
dent of said company. It is further agreed that the rent levied for by 
said receivers was one year's overdue rent. 

The question presented for our considération is whether the appellant 
committed an act of bankruptcy. It is insisted by the appellees that 
there were two acts of bankruptcy, either one of which was sufficient 
to warrant the order of adjudication. The one was that within four 
months next preceding the filing of the pétition a warrant of distraint 
for rent was levied on the property of the appellant; that under this 
warrant, which was issued at the instance of the landlord, certain of 
the property, consisting mainly of machinery and fixtures at the plant, 
which were embraced in the articles conveyed by the deed in trttst as 
security for the payraent of the bonds held by petitioners and others, 
was taken from the possession of appellant and sold to pay a year's 
rent, then overdue ; that the appellant made no résistance to the ex- 
écution of the warrant of distraint or to the seizure and sale of the prop- 
erty thereunder, nor did the appellant vacate and discharge the levy 
within five days of the time fixed for the sale; that appellant was, 
at the time, insolvent. 

Counsel for appellees argue that to permit this property to be taken 
and sold by the landlord under distress was an act of bankruptcy, even 
though the levy was in other respects lawful. A statute of the state 
of Virginia in etïect gives a lien to the landlord for one year's rent 
that is due, which lien is by the law superior to the claim of others of 
the tenant's creditors. This statute provides, in substance, that the 
landlord may distrain for his rent at any time within five years from the 
time it becomes due ; that the distress shall be made by a constable, 
sheriff, or sergeant of the county or corporation wherein the premises, 
or some part thereof, yielding the rent may be, or the goods liable to 
distress may be found. The warrant of distraint is issued by a justice 
or a clerk of a circuit or corporation court, and is founded upon an 
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affidavit of the person daiming the rent or his agent that the amount 
of money or other thing to be distrained (to be specified in the affidavit) 
as he verily believes is justly due, etc. The law provides fiirther that 
the distress may be levied on the goods of the tenant, his assignée, or 
undertenant found on the premises or vvhich may hâve been removed 
therefrom not more than 30 days. There is a further provision tliat, if 
the goods of the tenant are subject to a Hen when carried on the prem- 
ises, then only his interest is subject to distress; but if the hen is cre- 
ated while the goods are on the leased premises they shall, notwitlistand- 
ing such hen, be hable to distress for one year's rent. 

The position of the appellees' counsel that the action of the appellant 
in this transaction was an act of bankruptcy is based on the ground 
that the latter, being insolvent, sufïered its property to be taken under 
légal proceedings, thereby giving a préférence to one of its creditors. 
It will be observed that the proceeding under the Virginia statute, to 
recover rent, is summary. The initiative is the ex parte affidavit of 
the landlord or his agent, and upon the filing of the affidavit, without 
summons or notice to the tenant, the warrant of distraint is issued to 
the officer, and under this, without further proceeding, he is authorized 
to levy upon the property of the tenant, his assignée, or his undertenant 
found upon the leased premises. To this point, so far as we can find 
in the Virginia law, there is no opportunity aflforded the tenant to be 
heard. Of course, if the warrant of distress were issued upon a false 
affidavit or for more rent than was due, or under other circumstances 
wrongfully affecting the rights of the tenant, he would hâve his remedy 
by injunction or some other adéquate proceeding. But in this case it 
is an admitted fact that the rent claimed by the landlord, and for which 
the distraint was made, was due, and that the landlord had the right, 
under the Virginia law, to levy upon the property of the tenant found on 
the premises and sell the same to satisfy the claim. In this situation, 
it would seem there was no alternative left to the tenant except to pay 
the amount or permit the officer to proceed with the distress. 

A further contention of the counsel is that the appellant should hâve 
sought, by injunction, to stop the landlord, and thus prevent his obtain- 
ing a préférence over the petitioners in the distribution of the estate. 
We cannot see the force of this contention, under the circumstances. 
The petitioners were bondholders, claiming a lien upon the property 
by virtue of the deed in trust executed to secure the payment of their 
bonds. The landlord, by virtue of the Virginia statute, claimed a lien 
for his rental. There was no contest between the gênerai creditors of 
the appehant. It was simply one between the bondholders on the one 
side and the landlord on the other as to which had a prior lien upon 
certain property of an insolvent debtor. The failure of the tenant to 
espouse the cause of either is not, in our opinion, an act of bankruptcy. 
It is insisted that some of the property seized under the warrant was 
fîxtures and was therefore not liable to distraint for rent. If this be 
true, then the lien of the bondholders, if such they had, has not been di- 
vested by the seizure and sale, nor their security for the payment of 
their bonds thereby diminished; for the property, although taken and 
removed from the premises, is still subject to the lien which attached 
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by reason of the deed in trust. Another view : If the fixtures were of 
such character that they became a part of the freehold, then it may well 
be argued that such fixtures belonged to the landlord, and that the levy 
under the distress for rent was made upon his own property, and no 
right of the petitioners was infringed. 

In order to give a préférence by légal proceedings such as to con- 
stitute an act of bankruptcy, an insolvent debtor must suffer or per- 
mit the proceeding to be consummated by which the préférence is ob- 
tained without having vacated or discharged it within five davs before 
the sale or the disposition of the property. This principle applies where 
the proceeding is made effective within four months of the filing of the 
pétition, and the proceeding must, of itself, be the means by which the 
préférence is obtained. Under the law of Virginia, the right of the 
landlord to distrain the property of the tenant for rent bas a priority 
over any lien created on such property after it is carried onto the leased 
premises. In other words, as we understand the Virginia statute, the 
lien of the landlord for rent attaches to the property of the tenant as 
soon as it is placed on the premises, and this lien continues and is ca- 
pable of being enforced in the manner and under the conditions pro- 
vided in the statute. It has priority over ail other liens subsequently 
created and retains this position of dignity, provided the landlord pur- 
sues his right in apt time. It has been held that the préférence by légal 
proceeding contemplated by the bankrupt act does not include a levy 
upon a judgment of foreclosure of a lien which afïects only the prop- 
erty bound by the lien. L,oveland's Bankruptcy (2d Ed.) 167. Au- 
thorites cited in note 95. 

Following in the line of this principle, it is our opinion that, if the 
property seized by the landlord was subject to his lien for rent, it was 
not an act of bankruptcy for the appellant to suffer or permit the distress 
proceeding; and, on the other hand, if the property taken was sub- 
ject to the prior lien of the deed in trust as security for the payment 
of the bonds of the petitioners, as claimed by them, its seizure by the 
landlord was an invasion of the rights of the petitioners for which the 
law provides a remedy, but which in no sensé can be construed into a 
préférence bv the appellant of one creditor over another. In fact, as 
before stated, this contrrversy is confined to the petitioners, who are 
holders of bonds secured by deed in trust and the landlord, with his 
claim for rent ; each claiming priority of lien upon the property of an 
insolvent corporation. The gênerai or unsecured creditors of the cor- 
poration, if there be suf^h, cin bave no interest in the resuit. The law 
in regard to préférence by légal proceeding is that the existence of the 
lien obtiined by the proceeding shall work a préférence; that is, shall 
en-ble some one of the creditors of the insolvent debtor to o'^tain a 
greater percentage of his debt than other creditors. How can this 
principle ap':)ly hère, when the sole question involved is as to which one 
of two creditors, each claiming a lien upon certain property of an in- 
solvent debtor, is entitled to priority. No matter how this question is 
determined, it would in no way tend to secure an équitable distribu- 
tion of the insolvent's estate among his creditors, which is the purpose 
of the bankrupt act. Another contention of appellees' counsel is that 
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it was the duty of the appellant, when it discovered itself to be in such 
extremity financially, and when the landlord was about to distrain the 
property for rent, to fib a voluntary pétition in bankruptcy. We do not 
thinl<: that this position can be maintained. In Wilson v. City Banlc, 
17 Wall. 473, 21 L. Ed. 723, the case decided under the provisions of 
the act of 1SG7, it is held that tliere is no légal obligation on the debtor 
to file a pétition in bankruptcy, and that the failure to clo so is not suf- 
ficient évidence of an intent to give a préférence to the judgracnt crédit- 
er or defeat the opération of the bankrupt law. It is true that the dé- 
cision in that case was, as stated, under the law of 1867, by the provi- 
sions of which the intent to prêter was a necessary élément of préf- 
érence by légal proceeding in order to constitute an act of bankruptcy 
on the part of the debtor ; but the reasoning will apply with as much 
force in the administration of the présent act as of the former ; that is, 
that there is any obligation resting upon the insolvent debtor to file a 
voluntary pétition in bankruptcy can only be argued from implication, 
for it is clear that there is no such duty imposed by the terms of the act. 
There is nothing in the law requiring an insolvent person to file a péti- 
tion under anj' circumstances. He has the right to do so when he finds 
that he is unable to pay his debts and désires to make a surrender of 
his property, under the provisions of the bankrupt act, distribute it 
equally among his creditors, and be relieved from furth'er liability. 
The right of voluntary pétition is a privilège extended by the law to be 
exercised or not by a debtor, as he may see proper. It is the right of 
the creditor to institute and prosecute involuntary proceedings, but he 
cannot, under any conditions, compel the debtor to take the initiative. 

The other alleged act of bankruptcy is based upon the following 
f acts : 

"It is further admittecl that Oorbin Warwiek is président of tlie said ppike 
Company and has been for a niamber of ycars; that lie has vvithin four months 
next preceding the filins of the pétition in tliis eanse sold property covered by 
the said deed of trust, being part of said Manchester plant, and apjilied the 
proceeds of sale to pay salary due him as président of said compauy." 

For an insolvent debtor to transfer property, subject to a lien, in be- 
half of a creditor or class of creditors, is not, of itself, an act of bank- 
ruptcy. A transfer, in order to constitute an act of bankruptcy, must be 
made with intent on the part of the debtor to prêter a creditor. The 
underlying principle of the bankruptcy act is that, when a deht'^'r be- 
comes unable to pay ail of his debts in full — when he has not snfficient 
property and efl^ects to dischqrge his indebtedness — his creditors are 
entitled to bave his est^te equilly distributed among them. In such 
condition, therefore. if the debtor makes a transfer of propertv to one 
of his creditors in order to give th^t cred'tor a préférence, he thereby 
commits an act of b?nkruptcv, provided the trpnsaction is within four 
raotiths of the filing of the pétition for adjudication. The position of 
the appelîees' counsel is that the président of this insolvent company, 
having sold certain property vv'hich was covered by a deed in trust ex- 
ecuted as securitv for the payment of certain bonds of the company 
held by the petitioners, and applied the proceeds in payment of his 
sabrv, that this was an act of bankruptcy on the part of the company. 
If the property sold was, as is contended, covered by the deed in trust, 
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Warwick, the président, had no right to sell it, and his act was wrong- 
ful. There is no évidence tliat he sold it by authority of the company, 
or that the company ratified his action ; nor are we advised that it was 
within the scope of the president's power to sell the property whicli 
composed the plant and operating machinery of the company. As will 
be seen, the property sold was a part of the Manchester plant. If it 
be true that Warwick, without authority, disposed of property which 
was subject to the lien of the bondholders, tliis would be his act, for 
which he would be individually liable, but the company cannot be hekl 
responsible. However, it is not necessary to adopt this course of rea- 
soning as a basis of opinion in this case. Let it be taken as a fact that 
the company disposed of the property referred to and used the pro- 
ceeds in payment of the salary of the président. We do not think that, 
under the conditions which were sliown to exist about the afïairs of the 
company, this was an act of bankruptcy. If the salary of the chief 
officer of a corporation has accumulated and thus become an existing 
debt, and the corporation béing insolvent, and in contemplation of such 
insolvency pays the debt with intent to prefer it over their other credit- 
ors, this would be an act of bankruptcy. But it is a very différent case 
when a corporation, carrying on the business of a manufacturer at a 
time when unable to pay ail of its debts, uses a part of its assets to pay 
current expenses. The current salary of the président of a corpora- 
tion, if confined within a reasonable amount, is a part of the necessary 
running expenses, and it has to be paid in order to keep the establish- 
ment in opération. So far as appears hère the money paid to Warwick 
was for his current salary ; that its payment was necessary in order that 
his services might be retained to manage and continue the company's 
business. Undoubtedly there are times in the course of the afïairs of 
many corporations and business concerns when they, if brought to a 
settlement, would be found without property and efïects sufficient to 
pay their indebtedness, and yet they continue to operate, buy material, 
pay for it, sell product and other property, and pay the current expenses 
of the business from the proceeds, including salaries of officers. No 
court, so far as we fînd, has held such transaction to be an act of bank- 
ruptcy. To do so would, in many instances, stop opérations, and, in- 
stead of benefiting, would afifect injuriously the interests of creditors. 

Our conclusion is that the appellant did not commit an act of bank- 
ruptcy in either instance stated in the facts. The order of adjudica- 
tion entered by the District Court is therefore vacated, and the judg- 
ment reversed. 

Reversed. 
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THB alta:. 

UNITED STATES v. WARD. 

<Cîrcu!t Court of Appeals, Ninth Circuit October 1, 1906.) 

No. 1,281. 

Shipping— Tonnage Duties— Nation ality of Vessel. 

A vessel not registered in tlie United States is a vessel "not of the 
United States," witliin the menning of Kev. St. § 4219 [U. S. Comp. St. 
1901, p. 2848], altliough owned by a citizen of tbe United States, and 
on her eiitry froni a toreigii ijort is subject to tonnage duty at the rate 
of 50 cents per ton thereunder. 

Appeal from the District Court of the United States for the Northern 
Division of the Western District of Washington. 

On the 8th day of September, 1904, the barljentlne Alta, a vessel of 1,289 
tons net, belonjiing to D. H. Ward, a citizen of the United States, arrived at 
the port of Port Townsend, Wash., in ball.nst from the foreign port of East 
London, Cape Colony, South Africa. The vessel was built in Glasgow, 
Scotland, and had no American register. She was seized by the collecter 
of customs lor the collection district of Puget Sound for failure to pay the 
tonnage duties as required by section 4219 of the Revised Statutes [U. S. 
Comp. St. 1!K)1, p. 2848], and for f.nilure to pay light money as required by 
section 4225 of the Revised Statutes [U. S. Comp. St. 1901, p. 2855]. To the 
libel of information the owner as claimant answered that he was the sole 
owner of the barkentine and tliat be was a citizen of the United States, re- 
siding in Manila, Philippine Islands. The answer admitted that the vessel 
was liable for the payaient of $77..34 under Act June 19, 1886, e. 421, 24 Stat. 81 
[U. S. Comp. St. 1901, p. 2850], and alleged that the owner had tendered said 
amount to the collector of customs before the seizure; that he had applied 
to the collector of customs of the United States for the Philippine Archi- 
pelago for an issnance to him of a certiflcate of ownership and a certlficate 
of protection under the laws of the United States, and had delivered to 
said collector the bill of sale whereby he had acquired the ownership of said 
vessel ; that said collector issued to him a certiflcate of ownership and a cer- 
tlficate of protection ; and that at the tlme of the arrivai of said vessel at 
Port Townsend it was his intention to take a cargo of lumber from Port 
Gamble, Wash., to Cape Colony, South Africa. The answer also alleged that 
ail discriminating or coimtervailing duties of Great Britain and of Cape 
Colony, so far as they might operate to the disadvantage of the United States, 
had long since been abolished under the laws of Great Britain and of Cape 
Colony ; that American vessels entering ports of Cape Colony from the 
United States or any territory thereof were entitled to enter without paying 
any duties or taxes on tonnage ; and that no tonnage taxes or duties in excess 
of the tonnage duty of six cents per ton was collectible within any collection dis- 
trict of the United States upon any vessel entering from any port of Cape Colony 
or Great Britain. The libelant tiled an exception to the answer. The cause 
came on for heariug upon the libel, the answer, and the exceptions, and 
the District Court held that the vessel was subject to the payment of $77..'34, 
but overruled the exceptions to the other portions of the answer and dls- 
missed the libel. From the decree thereupon entered this appeal Is taUen. 

Jesse A. Frye and Alfred E. Gardner, for appellant. 
Hughes, McMicken, Dovell & Ramsey, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of tlie court. 
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In the case of The Alta, 136 Fed. 513, 69 C. C. A. 289, we had 
under considération the question of the HabiHty of the Alta for tonnage 
duties on her entry into a port of the United States from the port of 
Manila, PhiHppine Islands. We held that she was not subject to ton- 
nage duties under Revised Statutes, § 4219, as amended [U. S. Comp. 
St. 1901, p. 2850], since she did not enter from a foreign port or 
place, and that she was not subject to such dutv under Act March 8, 
1903, c. 140, 32 Stat. 54 [U. S. Comp. St. Supp. 1905, p. 388], extending 
such duties to foreign vessels entering from the Phihppine Archipelago, 
since, while she was not a vessel of the United States because not 
entitled to a registry, she was an American vessel by virtue of the citi- 
zenship of her owner. In the case at bar the vessel comes to a port 
of the United States from a foreign port, and a new question is pre- 
sented. 

Section 4219 of the Revised Statutes provides as follows: 

"Upon vessels wliich shall be eutered in the United States from any for- 
eign port or place there sliall be paid duties as follows : On vessels built 
within the United States but bolonging whoUy or in part to snbjcets of 
foreijrn powers, at the rate of thirty cents per ton ; on other vessels not of 
the United States, at the rate of fifty cents per ton. Upon every vessel 
not of the United States, which shall be entered in one district from an- 
other district, haying on board goods, wares or merchandise taken in one 
district to be delivered in another district, duties shall be paid at the rate 
of fifty cents per ton. Nothing in this section shall be deemed in any wise 
to impair any rights or privileji'es which bave been or may be aeqnired by 
any foreign nation under the laws and treaties of the United States rela- 
tive to the duty of tonnage on vessels. On ail foreign vessels which shall 
be entered in the United States from any foreign port or place, to and witli 
which vessels of the United States are not ordinarily permitted to entei' 
and trade, there sliall be paid a duty at the rate of two dollars per ton: 
and none of the duties on tonnage above mentioned shall be levied on the 
vessels of any foreign nation if the Président of the United States shall be 
satisfled that the discriminating or eonntervailing duties of such foreign 
nations, so far as the.v operate to the disadvantage of the United States, 
liave been abolished. In addition to the tormago-duty above iniposed, there 
shall be paid a fax, at the rate of thirty cents per ton, on vessels which shall 
be entered at any custom-house within the United States from any foreign 
port or place ; and any rights or privilèges aeqnired by any foreign nation 
under the laws and treaties of the United States relative to the duty of ton- 
nage on vessels shall not be impaired ; and any vessel, any offlecr of which 
shall not be a citizen of the United States shall pay a tax of flfty cents per 
ton." 

This section imposes duties on vessels built within the United States, 
but belonging whoUy or in part to subjects of foreign powers, at the 
rate of 30 cents per ton; on otlier vessels not of the United States at 
the rate of 50 cents per ton. The question is whether the barkentine 
Alta is a vessel "not of the United States," within the meaning of 
this statute. Section 4131 [U. S. Comp. St. 1901, p. 2803] provides: 

"Vessels registered pursuant to law and no others except such as shall be 
duly qualifled according to law for carrying on the coasting trade and 
fisheries or one of theni shall be deemed vessels of the United States and 
entitled to the benefits and privilèges appertaining to such vessels." 

Hère is a distinct statutory provision appearing at the head of the 
title which deals with the régulation of commerce and navigation. Its 
évident purpose is to define "vessels of the United States," and to de- 
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clare the meaning of those words wherever they shall be used through- 
out the title. The appellees earnestly contend that the Alta does not 
fall within the class designated by the term "other vessels not of the 
United States," and counsel refer to various provisions of the statute, 
from the terms of which they argue, first, that a vessel is of the United 
States whenever it is documented, enrolled, licensed, or recorded under 
any law of the United States, as, for instance, a vessel licensed to en- 
gage in the coast trade, a vessel built in the United States, but owned 
by foreign subjects, and recorded under section 4180, a licensed yacht, 
a vessel protected under a sea letter or certificate issued under section 
4190 [U. S. Comp. St. 1901, p. 2837] to certain vessels owned by 
citizens of the United States, and they refer to section 4135 [U. S. 
Comp. St. 1901, p. 2807], which makes use of the expression "recorded 
as an American vessel of the United States," which they contend shows 
the inten*:iGn of Congress toward any American vessel recorded as 
such under any law of Congress. 

They contend, further, that many of the enactments of Congress 
in which the term "vessel of the United States" is used manifestly 
were not intended to refer alone to vessels registered under section 
4131, but were intended to include vessels whose nationality is Amer- 
ican. Thus it is said that section 1718, referring to a vessel of the 
United States, applies to ail vessels flying the American flag, and that 
certain régulations found in sections 4233, 4234, and 4238 [U. S. Comp. 
St. 1901. pp. 2893, 2900, 2903], in regard to collisions at sea and duties 
of the masters of vessels of the United States, were intended to apply 
to ail vessels whose nationality is American, and that the protection 
afforded by section 4293 [U. S. Comp. St. 1901, p. 2950] to merchant 
vessels of the United States was intended to be extended to ail vessels 
flying as of right the American flag, whether registered or not. Other 
sections are cited from which the same argument is deduced. We 
find in the considération of thèse various statutes no ground for dis- 
regarding the plain language of section 4219, and it is not necessary 
to speculate concerning the proper construction of *^he various sections 
so cited. We hâve to deal only with the question : What is the meaning 
of the term "vessels of the United States," as used in section 4219 ? 
That meaning is so plainly declared in a statute expressly made for 
our guidance as to leave no room for construction. In White's Bank 
V. Smith, 7 Wall. 646, 19 L. Ed. 211, the court said: 

"Ships or vessels of the United States are the créations of the législation 
of Congress. None can be denominated such or be entitled to the beneflts 
or privilèges thereof, except those registered or enrolled. « * * ghjps 
or vessels not broiight within thèse provisions of the acts of Congress, and 
not entitled to the benefits and privilèges thereunto belonging, are of no more 
value as American vessels than the wood and iron out of which they are 
constructed. Their snbstantial, if not entire, value consists in their right 
to the character of national vessels, and to hâve the protection of the national 
tlag floatlng at their mast's head. 

In The Merritt, 17 Wall. 582, 21 L. Ed. 682, the court had under 
considération the status of a vessel, the property of citizens of the 
United States, but foreign built. The court said : 
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"That she was owned by cltizens of the United States did not make iier a 
vessel of the United States. By tlie statute of 1792 only shlps whicb hâve 
been registered in tlie maniïer therein prescribed shall be denominated or 
deemed vessels of the United States are entitled to the benefits or privilèges 
appertaining to such ships." 

In The Conqueror, 166 U. S. 110-119, 17 Sup. Ct. 510, 513, 41 h- 
Ed. 937, Mr. Justice Brown said: 

"Tlie privilège, however, of owniug foreign vessels is usualiy of com- 
paratively little value, since in order to carry on a foreign trade, the coasting 
trade, or the flsheries tlrey must be entitled either to registry, or to en- 
rolment and license, a privilège, as above stated, not granted to foreign 
built vessels, though owned by American cltizens." 

Counsel for the appellees contend that this construction of the statute 
results in an unconstitutional discrimination against American citizens, 
and présents the anomaly that two English built ships may sail f rom the 
same foreign port to an American port, the one owned by a British 
subject, the other owned by an American citizen, and the first will 
pay no duty, while the second must pay 50 cents per ton. This anomaly 
furnishes no ground for disregarding the statute. The anomaly has 
its basis in the policy of the législation of Congress, to which body is 
intrusted the régulation of the whole subject-matter hère involved. 
Nor can we see that Congress in so enacting has not acted strictly with- 
in its power. 

The appellant asserts a claim to light money under section 4225, 
Rev. St. The record shows that the proper showing to absolve the 
vessel from that payment was made soon after her arrivai. Under 
the ruling we made in The Alta, 136 Fed. 513, 69 C. C. A. 289, we hold 
that there was no error in denying the demand for the imposition of 
this penalty. 

The decree is reversed, and the cause is remanded, with instructions 
to enter a decree for the United States for the tonnage duties of 50 
cents per ton under section 4219. 



OTTO KUEIINE PUESERVING CO. v. ALLEN et al. 

(Circuit Court of Appeals, Eighth Circuit. October 22, 190G.) 

No. 2,311. 

Death— Action foe Wrongful Death— Recovery op Exemplaky Damages 
UNDER Missouri Statute. 

Rev. .St. Mo. 1899, § 286C, which provides that in actions for wrongful 
deatb "the jury may glve such damages, not exceeding five thousand dol- 
lars, as they may deem fair and iust, with référence to the necessary in- 
jury resulting from such death, to the surviviug parties who may be 
entitled to sue, and a,lso having regard to the mitigating or aggravating 
circumstances attending such wrongful act, neglect or def ault," does not 
authorize the allowance of exemylary damages in ail cases, but only where, 
under the pleadings and evident^e, the deceased would bave been entitled 
to reeover such damages, had be lived, in a suit for the injury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Death, § 98.] 
Same— Pleading . 

To authorize the rectfvery of exemplary damages under gnch statute, the 
défendant must bave acted mulieiously or wantonly, or bave been guilty of 
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négligence so gross as to évince a conscious disregard of the rights o( 
otbers, and the complaint must all^e such facts. A mère allégation; 
that défendant'» négligence was gross is not sufficient. 

[Ed. Note. — E'or cases in jioint, see Cent. Dig. vol. 15, Death, § 69.] 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

ïlie AUeus recovered a judgment against the preserving conipany for dam- 
ages for the death of their minor daughter, who, while in the service of the 
conipany, was killed by the coUapse of its factory building at Kansas City, 
Mo. The complaint of the parents charged that the défendant utterly disre- 
garded its duty to furnish its employés a reasonably safe place in which to 
perform their duties ; that the building was unsafe for the purpose for which 
It was used and in the manner in which It was iised, and "was known to 
be unsafe by défendant, or could hâve been known l)y it in the exercise of 
reasonable and proper diligence and eare on their part." After describing 
the âge of the building and the weakness and unfltuess of its walls, sup- 
ports, and floors, it vt'as further averred that "it was gross négligence for 
défendant to use it and to place therein its employés" ; further, that "ail 
of which said acts were négligent and grossly négligent on the part of the 
défendant" ; also, "plaintiffs aver that by reason of the foregoing facts and 
promises défendant was guilty of gross négligence in placing their said daugh- 
ter in a building that was not a safe place to work in." 

H. C. Timmonds (Boyle & Guthrie, William Warner, O. H. Dean, 
W. D. McLeod, and Haie Holden, on the brief ) , for plaintifï in error. 

Edwin H. Stiles, James H. Reed, E. E. Yates, T. A. J. Mastin, C. 
M. Howell, and C. M. Kackley, for défendants in error. 

Before SANBORN, liOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

The défendant requested the court to instruct the jury, first, that 
under the pleadings in the case, and, next, that under the évidence, 
they should award the plaintiffs nothing in the way of exemplary 
damages. The court denied the requests, and, on the contrary, in- 
structed them that under certain conditions stated they might, in their 
discrétion, allow damages of that character. The verdict returned 
for the plaintiffs was for a single sum, and, as the jury were not di- 
rected to state the damages that were compensatory separately from 
those that were by way of ounishment, it is to be presumed that the 
amount of the verdict was in part made up of damages of the latter 
character. The requests were sufficiently definite to challenge the 
attention of the court to the contention that exemplary damages were 
not claimed in the complaint and that the évidence in the case did not 
warrant their allowance. Was this a case for exemplary damages? 

The action was brought under a Missouri statute (section 2865, 
Rev. St. 1899) providing for liability in case of the death of a person 
caused by' the wrongful act, neglect, or default of another. The suc- 
ceeding section (2866) provides that: 

"In every such action the jury may give such damages, not esceeding flve 
thousand dollars, as they may deejn fair and just, with référence to the neces- 
sary injury resulting from such death, to the surviving parties who may be 
entitled to sue, and also having regard to the mitigating or aggravating cir- 
cunistances attending such wrongful act, neglect or default." 
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It is not denied that the plaintiffs were the proper parties to bring 
the action. Tlie sections of the statute referred to hâve received au- 
thoritative construction from the Suprême Court of Missouri. Gray 
V. McDonald, 104 Mo. 303, 16 S. W. 398. No new cause of action 
is created by them. There is siniply transmitted to designated sur- 
vivors the cause of action which the party injured would hâve had, if 
death had not occurred. The damages recoverable are compensatory 
for the necessary in jury, and also exemplary wlien sufficient cause 
therefor exists. In the latter respect the statute diiïers from those 
in most states. The clause of section 2866 providing that regard may 
be had to the mitigating or aggravating circumstances attending the 
wrongful act, neglect, or default means that in a proper case exemplary 
damages may be awarded in addition to compensation for the necessa- 
ry loss. Oray v. McDonald, supra. In other words. if the injury 
was infîicted under such circumstances as would hâve authorized a 
recovery of exemplary damages by the person injured, had he sur- 
vived,such right of recovery is, in the event of his death, transmitted 
to a designated survivor. But it is not meant that in every case ex- 
emplary damages are recoverable, or that in every case the jury may 
be instructed to consider the mitigating or aggravating circumstances. 
Barth v. Railway Company, 143 Mo. 535, 558, 44 S. W. 778. Whether 
such damages might hâve been recovered by the injured person, had 
he survived is still to be determined by set'tled principles of gênerai 
law. In this particular the statute adds nothing and takes nothing 
away. As applied to the case at bar the statute simply passed along 
to the parents the right to exemplary damages, if any, that would hâve 
been possessed by the daughter, had death not resulted from the ac- 
cident. The rules of pleading and évidence in respect of a demand 
for exemplary damages that apply in case the injured person survives 
and sues, hkewise apply in an action brought under the statute. A 
case should be statéd in the complaint which, according to settled 
princinles of law, authorizes the recovery of such damaçes, and this 
should be followed bv sufficient proof to merit an award by the jury. 

In Bnrth V. Railway Co., 142 Mo. 535, 558, 44 S. W. 778, 785, 'it 
was said: 

"It is iiow the settled rule of décision in tliis court that where there is 
neither al'e^ntion of malice, wiekedness, or wantonuess in the tort eomplaiued 
of, nor évidence of any asgravating circumMtances. it is improper in the instruc- 
tion to inelude the words 'hàving due regard to the mitigating or aggravating 
circumstances.' Those words are only proper in a case in which punitive dam- 
ages or Smart money may be allowed." 

And in Holwerson v. Railway Co., 157 Mo. 216, 243, 57 S. W. 770, 
778: 

"No instruction basing a right to recover upon wantonness should be given, 
unless the pleadings raise an issue of wantonness as distinguished from négli- 
gence, and unless there is substantia! proof to support such an issue. The com- 
mon practice of giving such instructions when no such issue is raised, and 
there is no évidence to support such a claim, bas caused much of the confusion 
and incongruity that exists in the law, and the failure oE courts and judges and 
text-writers to distinguish between négligence (that is, the want of ordinary 
care) and wantonness (that is, intentional injury i)urposely infîicted) is respou- 
sible for the balance of such confusion." 
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In Dorsey v. Railway Ce, 83 Mo. App. 528, 543, the court said: 
"Ijisu-uction Xo. 2 given for plaintife is clearly erroiieous. There is no al- 
légation in the pétition to warrant an instruction for exemplary damages ; nor 
is tlicre a lino of testiniony in tiie record tending to show tliat the eugineer 
acted wantonly. maliciously. or nnlawfully, with tlie intent to do wrong or to 
injure the passengers on his train." 

While the doctrine of exemplary damages did not find its place in 
our jurisprudence without controversy and diversity of judicial opin- 
ion, it is now generally accepted. Indeed, an inclination is not in- 
frequently manifested to extend it beyond its rational limitations and 
apply it to cases that appeal to courts and juries and excite compassion 
because of distressing features of the injury rather than by reason of 
any wanton conduct on the part of the défendant. The conditions 
authorizing the allowance of such damages are well settled and clear- 
ly defined. In Day v. Woodworth, 13 How. 363, 14 L- Ed. 181, it 
was held that in actions of trespass exemplary damages might be 
awarded where the injury was wanton and malicious, or gross and 
outrageons, and that the amount depended upon the degree of malice, 
wantonness, oppression, or otitrage of the defendant's conduct. This 
case was followed in Railroad Co. v. Quigley, 21 How. 202, 16 L. Ed. 
73, where it was said: 

"Whencver tho injury coniiilained of lias becn inllicted maliciously or wanton- 
ly, and with circumstances of eontnniely oi- indignity. 1ho jury are not limitod 
to the ascertainment of a simple compensatiou for tlir^ wrong connnitted against 
the nggrieyed person. But the malice spotjon of in tliis mile is not mcrely the 
doing of an unlawful or injurious act. The wor;l iin](iies tliat the act coni- 
])laiiiod of was concoived in the si)irit of mischief, or of criminal indifférence 
to civil obligations." 

Railway Company v. Arms, 91 U. S. 489, 23 L. Ed. 374, was an 
action for damages sustained by a collision of railroad trains. The 
trial court instructed the jury that, if they found that the accident 
was caused by the gross négligence of defendant's servants, they might 
award to the plaintiffs exemplary damages. This was held to be error. 
The Suprême Court, after quoting from the Quigley Case, said : 

"Although this rule was announeed i]i an action of libel, it is equally ap- 
plicable to suits for Personal injuries received through the négligence of others. 
Redress commensurate to such injuries shoul<l lie afforded. In ascertaining 
its extent. the jury may consider ail the facts which relate to the wrongful act 
of the défendant, and its conséquences to the jilaintiff ; but they are not at 
liberty to go farther, unless it was done willfuHy, or was the rosult of that 
reckless indifférence to the rights of otiiers which is équivalent to an intention- 
al violation of them. Iji that case, the jury ai'e authorized, for the sake of 
publie example, to give such addition.-il dasuages as the circumstaiices require. 
The tort is aggravated by the evil motive, and on this rests the rule of exem- 
plary damages." 

And, after discussing the signifîcance of the term "gross négli- 
gence," the court added : 

'Tn this sensé the collision in controversy was the resuit of gross négligence, 
because the employés of the Company did not use the care that was required 
to avoid the accident. But the absence of this care, whether called gross or 
ordinary négligence, did not authorize the jury to visit the eompany with 
damages beyond the limit of compensation for the injury actually inflicted. To 
do this, there must ha^e been willful niisconduct, or that entire want of care 
which would raise the presumption of a consclous indifférence to conséquences." 
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In Raiiway Co. v. Prentice, 147 U. S. 101, 13 Sup. Ct. 2G1, 37 h. 
Ed. 97, the court again expresses the rule that such damages mây be 
awarded if the défendant "lias acted wantonly or oppressively, or with 
such malice as implies a spirit of mischief or criminal indifférence to 
civil obligations." See, also, Scott v. Donald, 165 U. S. 58, 86, 17 
Sup. Ct. 265, 41 L. Ed. 632; Times Pub. Co. v. CarHsle, 36 C. G. A. 
476, 94 Fed. 762. 

While many observations upon this subject not altogether harmo- 
nious may be found scattered through the décisions of the Suprême 
Court of Missouri, we believe that the limitations of the doctrine an- 
nounced by the Suprême Court of the United States hâve been sub- 
stantially recognized in that state: 

In Parsons v. Raiiway Company, 94 Mo. 286, 297, 6 S. W. 464, 
468, the court, in speaking of the sections of the statute which hâve 
bf-en considered, referred to the established rule of public policy — • 
"WJiieh permitted the party entîtled to sue to also reeover exeiuplary dam- 
ages, when tlie act complained ot was willful or iiialicious, or characterized by 
cruelty, wautoimess, or oppression, or was the resuit of such négligence as 
eviiiced a conscious disregard of the rights of others." 

Brown v. Plank Road Company, 89 Mo. 152, 1 S. W. 139, v^'as an 
action for damages sustained while driving on a defective road. The 
court said: 

"There is notliing in the évidence to show that the fallure of défendant to 
remove the obstruction thus occasioned was either wanton or malicious, 
one or the other of which éléments must appear to justify awarding punitive 
damages." 

In Engle v. Jones, 51 Mo. 316, the court said: 

"As an abstract proposition of law the instruction was correct, but the ob- 
jection to it is there was no évidence In the case justifylng it. No aggravatlng 
circumstances were disclosed calllng forth the rule applicable to vindictlve 
damages. Unless the trespass is committed In a wanton, rude, or aggravated 
manner, indicating oppression, malice, or a désire to injure, the damages 
should be compensatory only." 

In Kennedy v. Railroad Company, 36 Mo. 351, 364, it was said: 
"To authorize the giving of exemplary or vindletive damages, either malice, 
violence, oppression, or wanton recklessuess must mingle In the controversy and 
form one of the cliief ingrédients. The act complained of must partake some- 
thing of a criminal or wanton nature, else the amount sought to be recovered 
wlU be conflned to compensation," etc. 

The complaint in this case was framed strictly upon the theory of 
compensatory damages. As a gênerai rule of pleading it is not neces- 
sary to claim exemplary damages by name, but such averments must 
be made as will advise the défendant that he will hâve to meet a de- 
mand of that kind at the trial. If the wrongful act is of a character 
or is attended by such conduct or animus of the défendant that the law 
authorizes the assessment of exemplary damages, the complaint should 
so describe it that it may appear therefrom to be a case of that class. 
Vine V. Casmey, 86 Minn. 74, 90 N. W. 158 ; Jacob's Adm'r v. R. Co., 
10 Bush. (Ky.) 263; Potter v. Stamfli, 2 Kan. App. 788, 44 Pac. 46; 
Sullivan v. Navigation Co., 12 Or. 392, 7 Pac. 508, 53 Am. Rep. 364. 
This requirement is essential to fairness in pleading, and there is fully as 
much reason for it as there is for the rule, universally recognized, that 
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a daim for spécial damages beyond those that necessarily flovv from the 
act complained of must be definitely asserted in the plaintiff's pleading. 
It is to be presumed that a plaintiff who sets forth in his complaint a 
case of négligence calling only for compensatory damages, without 
charge or averment of malice, oppression, wantonness, or other ac- 
companiment of the négligent act or omission warranting the punish- 
ment of the défendant in the interests of society, makes no demand 
beyond reimbursement for his actual loss. Aside from a description 
in plaintiff's complaint of the defective condition of the building, which, 
it is averred, was either known to défendant or could hâve been known 
by it through the exercise of reasonable and proper diligence and care, 
there is nothing except the fréquent characterization of the négligence 
as gross. This is insufficient in an instruction (Raiiway Company v. 
Arms, supra), and it is insufficient in a pleading, there being nothing 
else showing the existence of those conditions upon which the right 
to exemplary damages dépends. 

The same conclusion would foilow, were the complaint to be tested 
by the rule of pleading which obtains in the state courts of Missouri. 
The complaint was first filed in the local court from which the cause 
was removed. A statute of the state (section 594, Rev. St. 1899) pro- 
vides that: 

"In ail actions where exemplary or punitive damages are recoverable the 
pétition shall state separately the amouut of such damages sougUt to be re- 
covered." 

There was no compliance with this requirement, and nothing else 
indicating that the prayer for judgment included anything more than 
the pleaders' assertion of the necessary in jury sustained. Without 
considering whether the Missouri statute continued to apply after the 
removal of the cause, it is fair to say that the omission to comply with 
it indicates that there was no i..^tention upon the part of the plaintifïs, 
when the complaint was framed and filed, to claim more than com- 
pensatory damages. 

A thorough considération of the évidence adduced at the trial im- 
pels us to say, also, that it went no further in afïording a basis for ex- 
emplary damages than the averments of the complainant. There was 
no substantial évidence fairly tending to show that the neglect of the 
défendant was wanton, willful, or malicious, or so reckless as to imply 
a conscious disregard of its civil obligations. When thèse conditions 
are absent, the punishnient of passive neglect in the conduct of a law- 
ful occupation by pecuniary imposition for the benefit of a private 
suitor beyond an award of just and fair compensation must hâve its 
origin in some législative enactment. Extrême cases, appealing to 
the sympathies, but lacking the exceptional features mentioned, are 
apt to give rise to précédents that invade the province of the Législa- 
ture and tend to resuit in the unrestricted introduction of the doctrine 
of exemplary damages into the law of civil négligence. 

We are of the opinion that error was committed in respect of the 
instructions, and this makes it unnecessary to consider the other mat- 
fers assigned, as they may not arise at a subséquent trial. 

The judgment is reversed, and the cause remanded for a new trial. 
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WALLACB V. OCEAN GROVE CAMP MEETING ASS'N OF METHODIST 
EPISCOPAL CHURCH. 

(Circuit Court of Appeals, Third Circuit November 22, lOOC.) 

No. 19 

1. Landlord and Tenant— Action by Landlord to Uecoveb Possession— Dé- 

fenses. 

A tenant, wlio répudiâtes that relation and clnims title adversely to the 
Inndlortl, caniiot delend tigainst an action by the landlord to i-ei'over pos- 
ses.sioa ou tbe grouud of the insufflcieucy of tbe notice to teruiinate tbe 
leasp. 

(i:d. Note. — For cases in point, see Cent Dig. vol. 32, Landlord and 
Teiinut, § 1191.] 

2. Sa ME. 

.V tenant, who paid rent under a lense up to tbe time of hp'"-; scrved 
witli notice terniinating tbe saine, cannot deny bis landlord's titie in an 
action to recover pdKsession, altbough be was in possession prior to the 
e.xccution of tbe lease. 

(lui. .N'otp. — For cases in point, see Cent Dig. vol. 32, Landlord and 
Tenant, § lUS.] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Thomas E. Frencli, for plaintiff in error. 
James Buclianan, for défendant in error. 

Before DALLAS, CRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Juds^e. This is a writ of error to the 
Circuit Court for ilie District of New Jersey. In that court the Océan 
Grove Camp Meetin^f Association recovered a verdict in ejectment 
ag-iinst Mrs. Margaret L. Wallace, individually and as executrix of 
Adam Wallace, deceased, for certain lots in the township of Neptune, 
Monmoutli county, N. J. On entry of judgment she sued out this 
writ, assi^-ning for error the action of the court in directing the ver- 
dict for plainùff and in refusing to direct it for défendant. 

In the trial of the cause it was shown that in 1870 one Oshorn, who 
was in possession of the land in question, made a deed therefor to 
the plaintiff association, under which it entered. It was also shown 
that on December 18, 1895, the plaintiff association by writing, also 
signed by the hushand and devisor of the défendant, leased said prem- 
ises to him for one year from the Ist of April, 1896, at a rental of $150. 
The lease stipulated that: 

"The said Rev. A. Wallace, bis executors and administrators, * * * at 
the ex])iration of the .said term will yield up and surrender tbe possession of 
tlie said premises unto the said party of the first part, its successors and as- 
signs, in the same good order and condition as the same now are, reasonable 
weur and tear thereof and accidents happening by fire or other casualties ex- 
cepted. And it is hereby agreed between the said parties, for themselves, their 
légal représentatives, and assigns, that this lease shall continue from year to 
year, ou tlie terms aforesaid and for the rent aforesaid, payable as aforesaid, 
iiiiless temiinated by a three months' notice, in writing, from either party, ot 
tbe désire of such party to terminate the same on the first day of May fol- 
lowiug tlie e.xpiration ot such three months' notice." 
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At the expiration of the first year the lease was continuée! by oral 
agreement; Dr. Wallace agreeing to an increase of rent to $300. It 
was also shown that on December 15, 1903, the plaintiff served on 
Margaret Wallace, individually and as sole executrix of Adam Wallace, 
notice to surrender possession of the premises to the plaintiff on April 
1, 1904. There was évidence the défendant repudiated the landlord's 
title and the relation of tenant by her abstract of title, which averred 
"possession adverse to plaintiff since the year 1870" and title under 
a recorded deed from John S. J. McConnell, treasurer, for said prem- 
ises, to Adam Wallace, dated October 22, 1901. Upon thèse facts, 
and in the absence of any countervailing ones, the right of the plain- 
tiff to recover possession was clear. While possibly the three months' 
notice to quit on April Ist, instead of on May Ist, as provided by the 
lease, did not serve to terminate the tenancy, had the tenant stood 
on her rights as a tenant, yet, having repudiated that relation and dis- 
claimed the landlord's title, her rights to notice as tenant cannot avail 
her. Jackson v. Collins, 11 Johns. (N. Y.) 1; Crowther v. Lloyd, 
31 N. J. Law, 399; Warvelle on Ejectment, p. 74, § 64; Appleton v. 
Ames (Mass.) 22 N. E. 69, 5 L. R. A. 206; Chamberlin v. Donahue, 
45 Vt. 54 ; Catlin v. Washburn, 3 Vt. 25. 

On the termination of the plaintiff's case the defendan^i's counsel 
opened her case, and stated that Adam Wallace and his predecessor, 
Connell L. Rowland, had been in possession of the land in question 
since 1870, and that défendant will claim the land by adverse posses- 
sion. A motion was then made by plain^^iff's counsel to overrule the 
opening of defendant's counsel, on the ground that it presented no 
matter of défense. The court having granted this motion, its action 
is assigned for error. The practice in the fédéral courts of this cir- 
cuit, under such circumstances, is to make an offer to prove the facts 
intended to be shown, and hâve an exception noted to the court's re- 
jection of such offer; but for the présent purpose we will treat coun- 
sel's opening as being, in effect, an offer to prove the facts stated by 
him. In substance it was an offer by one in possession under lease to 
set up a title hostile to the landlord. The principle that a tenant can- 
not, unless the tenancy was brought about by fraud, deceit, or mis- 
representation by the landlord, contest a landlord's title, is based on 
wholesome reason and is firmly established. Thèse grounds are sum- 
marized in Blight v. Rochester, 7 Wheat. 547, 5 L,. Ed. 516, where it 
is said: 

"This principle originates in tlie relation between lessor and lessee, and, so 
far as respects them, is well established, and ought to be maintained. The 
title of the lessee is in tact the title of the lessor. He cornes in by virtue of 
it, holds by virtue of it. and rests upon it to maiiitaiu and .iustify his posses- 
sion. He professes to hâve no independent right to himself, and it Is a part 
of the very essence of the contract under which he claims that the paramount 
ownership of the lessor shall be acknowledged during the eontinuance of the 
lease, and that possession shall be surrendered at its expiration. He cannot 
be allowed to controvert the title of the lessor without disparaging his own, 
and he cannot set up the title of another without violating that contract by 
which he obtains and holds possession, and breaking the faith which he has 
pledged and the obligation of which is still continuing and in full opération." 
148 F.— 43 



674 148 FEDERAL REPORTEE. 

To the same effect are the cases of Thayer v. Society, 20 Pa. 62, 
Western Union Telegraph Company v. Penna. R. R. Co. (C. C.) 120 
Fed. 380, affirmed 123 Fed. 33, 59 C. C. A. 113, affirmed on writ of 
error 25 Sup. Ct. 150, 49 L. Ed. 332, and Rankin v. Simpson, 19 Pa. 
47.5, 57 Am. Dec. 668. , 

That the tenant was in possession prior to the lease and did not ob- 
tain possession by virtue of it does not change the rule. In the last 
case it was said : 

.''If a purcliaser by paroi take possession under his. eontract, and afterward 
attorn to the vendor as landlord, or fix upon liimself any other character than 
that wlth whieh he entered, he lets go his equities, and his possession is refer- 
red to his new agreemeut. And. where the agreenient, as in this case, is re- 
ducéd to writing In terins perfectly ineonsistent wlth the idea of a paroi sale, 
It becomes the most faithful mémorial which ingenuity eau devise or the law 
adopt." 

To the same effect is Thayer v. Society, supra. 

The assignments not being sustained, the judgment is afïirmed. 



PITTSBURGH LIFE & TRUST CO. v. NORTHERN CENTRAL LIFE 

INS. CO. 

(Circuit Court of Appeals, Third Circuit. Kovember 22, 1906.) 

No. 1. 

1. Feaud— Action for Deceit— Orounds. 

To sustain an action for deceit, there miist hâve been a fraudulent in- 
tention on the part of défendant to decelve the plaintiff, and a false state- 
meut, made through carelessiiess, althongh without reasonable ground for 
believing it to be true, is not fraudulent if it was made in the honest belief 
that it was true. 

[Ed. Note.— l'or cases in point, see Cent. Dig. vol. 23, Fraud, §§ 2, 4, 5.] 

2. Same— Facts Considered. 

The fact that wrltten statements, furnished by officers of an insurance 
Company in negotiations Cor the sale of its property and business, were 
Incorrect with respect to premiums collected and sums due from its agents, 
will not support an action for deceit by the purchaser, where it appears 
that the statements weré prepared by employés for the coinpany's own 
use prior to the negotiations, and there is no évidence whatever that the 
oflicers representing the conipany in such negotiations knew them to be 
inaecurate, or of any intention to deceive the purchaser. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 23, Fraud, §§ 2, 4, 5.] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion below, see 140 Fed. 888. 

Frank Ewing and John S. Ferguson, for plaintiiï in error. 
W. S. Dalzell and Harold W. Fraser, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and LAN- 
NING, District Judge. 

LANNING, District Judge. This is an action for deceit. The plain- 
tiff, the Pittsburgh Life & Trust Company, avers that on August 3, 
1903, it entered into a eontract with the défendant, the Northern Cen- 
tral Eife Insurance Company of Ohio, in which the plaintifï agreed 
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to reinsure the policies of insurance issued by the défendant in force 
on August 1, 1903, and pay the défendant $104,515.30, in considéra- 
tion for which the défendant agreed to transfer to the plaintiff certain 
mortgages, money, and other property particularly described in the 
plaintiiï's statement of its case, and that, upon the exécution of the con- 
tract, the plaintiff paid to the défendant the said sum of $104,515.30, 
and the défendant transferred to the plaintiiï the said mortgages, mon- 
ey, and other property. The plaintiff also avers that previous to the 
exécution of the agreement, and while negotiations between the par- 
ties were pending, the défendant, by its agents and officers, raade to the 
plaintiff the following false and fraudulent représentations: (1) That 
the défendant had just and valid claims against its agents amounting 
to the sum of $7,254.54, whereas, in fact, $5,000 of that amount was fic- 
titious; (3) that no premiums falling due after August 1, 1903, upon 
policies reinsured by the plaintiff had been collected by the défendant, 
whereas such premiums to the amount of $3,501.18 had been collected 
by the défendant; (3) that the total amount of reserve required upon 
the defendant's policies in force on August 1, 1903, was $349,947, 
whereas by reason of a number of policies known as "Guaranteed Re- 
turn Premium Policies" the reserve should bave exceeded that sum 
by $3,090; and (4) that the total amount of reserve required upon the 
defendant's policies in force on August 1, 1903, was $349,947, where- 
as by reason of a number of poUcies known as "Spécial Guarantee 
Policies" the reserve should bave exceeded that sum by $4,155. Each 
of thèse représentations, it is further averred, was well knovirn to the 
défendant, its agents, and officers to be false and fraudulent, and that 
the plaintiff was thereby deceived and suffered damage to the extent of 
$14,746.18. 

The leading English case concerning the doctrine underlying an ac- 
tion for deceit is Pasley v. Freeman, S T. R. 51, decided in 1789. From 
this case, and the case of Derry v. Peek, L. R. 14 App. Cas. 337, de- 
cided by the House of Lords in 1889, the following rule is extracted and 
stated in 13 English Ruling Cases, at page 235 : 

"When a person, with a view to Influence the conduct of another, wlllfully 
leads him into a false belief, and this other person acts accordlngly to his 
hurt, the act is said to hâve been indnced b.y fraud ; and the former is 11a- 
ble to the latter in damages in an action for deeeit. To constitute the fraud, 
it is not essential that the défendant was, or expected to be, benefited by the 
deceit; but it is essential that he should hâve been guilty of willful false- 
hood (or at least reckless disregard of truth) in the représentations made." 

This, by the decided weight of authority, sets forth the American 
doctrine on the same subject. To sustain an action for deceit, there 
must be fraud in the défendant, intention to deceive the plaintiff, and 
damage to the plaintiff. A false statement made through carelessness 
and without reasonable ground for believing it to be true may be évi- 
dence of fraud, but it does not necessarily amount to fraud. If made in 
the honest belief that it is true, it is not fraudulent, and does not sup- 
port an action for deceit. Lord v. Goddard, 13 How. 198, 211, 14 L. 
Ed. 111; Ming v. Woolfalk, 116 U. S. 599, 6 Sup. Ct. 489, 29 L. Ed. 
740 ; Marshall v. Hubbard, 117 U. S. 415, 6 Sup. Ct. 806, 39 L. Ed. 
919 ; Union Pacific Railway Co. v. P>arnes. 64 Fed. 80, 13 C. C. A. 48 ; 
Kimber v. Young, 137 Fed. 744, 70 C. C. A. 178. 
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Applying this rule to the case in hand, it would hâve teen the duty of 
the court to submit the case to the jury, and not to hâve given judgment 
of nonsuit, as was donc, provided there was any évidence from which 
the jury might properly hâve inferred that any agent of the défendant 
having authority to bind it by his représentations Icnew, when the nego- 
tiations for the contract which led to its exécution were pending, that 
the written statements of the defendant's pohcies, of the premiums col- 
lected and of the balances due from its agents, presented to the plain- 
tiff, were false, and that they were presented with intent to deceive and 
injure the plaintiff. But we think the case is utterly barren of any 
évidence which would justify such an inference. It does not appear 
by whom the statements were prepared. The évidence, as it stands, 
proves that they were incorrect, but they v/ere prepared some years 
before the plaintiff was organized a.nd while the défendant was carry- 
ing on its business without any purpose of disposing of it, and were 
relied on as correct by the défendant in the transaction of its own busi- 
ness. Presumably the errors were the resuit of carelessness on the 
part of bookkeepers or otiier subordinate employés of the défendant. 
The proofs in the case fail to show that any of the officers of the de- 
fendant with whom the plaintiff carried on its negotiations leading up 
to the contract of August 3, 1903, had any knowledge whatever that the 
statements were incorrect, and there is nothing showing or tending to 
show that there was any intent on the part of any of those officers, or, 
indeed. of any of the employés or agents of the défendant, to deceive 
the plaintiff. We think, therefore, that the judgment of nonsuit was 
prorierly entered. 

This conclusion makes it unnecessary for us to consider the other 
questions raised by the assi<Tnments of error and discussed bv counsel, 
namely, whelher the plaintiff is estopped by having undertaken to make 
for itself an investigation of the defendant's condition, or whether the 
court belovv was right in the views expressed on the subject of loss 
or damage to the défendant. On neither of thèse questions do we ex- 
press any opinion. 

Tlie judgment of the Circuit Court will be affirmed, with costs. 



nîLPRBTH V. DUFF et al. 
(Circuit Court of Appeals, Thlrd Circuit November 21, lOOG.) 

No. 5. 

1. Speciftc Performance— Contbacts Enforceable— Ceetaintt. 

In a suit for spe^'itip perlormance of a contract, tlie burdcn of estab- 
lisliiiig the précise terms and certainty of tlie contract rests on the com- 
pliiinaut. 

[Kd. Note. — For cases In point, see Cent Dlg. vol. 44, Spécifie Periioria- 
ance, § 383.] 

2. Same— Evidence Considehed. 

Evidence considered In a suit for the spécifie enforcement of a contract 
by requiring the défendant to assigu a certain patent to coraplainant, and 
held not to show with sullicient certainty that the contract coveied tho 
Invention of such patent to eutitle complalnant to relief. 
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Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion beïow, see 143 Fed. 139. 

George P. Dil<e and Wm. A. Macleod, for appellant 
Kay, Totten & Winter (W. S. Dalzell, James I. Kay, Frederick W. 
Wintér, and R. P. Elliott, of counsel), for appellees. 

Before GRAY and BUFFINGTON, Circuit Judges, and LAN- 
NING, District Judge. 

BUFFINGTON, Circuit Judge. This is an appeal of Herbert L. 
Hildretli from a decree of the Circuit Court for tiie Western District 
of Pennsylvania. In that court Plildreth filed a bill in equity against 
Duff and Kitzmiller to enforce, by assignment of a certain patent, 
spécifie performance of a contract entered into between complainant 
and one Charles Thibodeau, from whom respondents subsequently 
bought said patent. The respondents, Duff and Kitzmiller, then filed 
a cross-bill to quiet title to the patent. On final hearing the court 
entered a decree dismissing the original bill and granting the relief 
prayed In the cross-bill. Its opinion is reported in 143 Fed. 131). From 
such decree Hildreth took this appeal. 

The contract on which the bill is based is as follows : 

"Wbereas, Cierlsert L. HildretU, ot Boston, c.indy mnaulaotiirer, Is (ÎPsirous 
of haviiig perfected anâ manufactured a certain machine or mncliinTO for 
Uf^e in tlie manufacture of candy and especially for sizing, sliai)!!!!:. cuttiiig, 
wrapT)ing and pacliins;. also the |)uHing of molasses caiidy, aiid whereas, î, 
Charles Thibodeau, being a skilled mechanie, and désirons of entering the 
employ of said Hildreth, for tlie purnose of construeting. improving and per- 
fecting such raachinery : Now, tlierefore, in considération of such eniploy- 
ment and of the payuieut of wages to me at the rate of ($:5.2."i) three dollars 
and twenty-flve cents per day, 1 hereby agrée with said Hildreth to enter his 
employ, and that I will give iiim niy best services, and also the full benetit and 
enjoyment of any and ail inventions or )ni]iroveiiients, which I hâve niade or 
may hereafter make relating to maciiines or devices pertainiug to siiid Hil- 
dreth's business. I also further agrée that should said Hildreth nof désire 
to patent any of said inventions or improveinents, but to keei» the sanie se- 
cret, I will do ail in iny power to assist hiin in this, and will not disclose any 
Information as to the same or any of them, escept at the reciuest of said 
Hildreth." 

This paper is not self-explanatory, and requires oral proof to sup- 
plément it. Now, when spécifie performance is sought of a contract, 
the burden of establishing the précise terms and certainty of the con- 
tract rests on him who seeks performance. Hennessey v. Woolworth, 
128 U. S. 438, 9 Sup. Ct. 109, 32 L. Ed. 500. That burden the com- 
plainant bas not met by showing the contract covered the invention 
noted in the patent hère involved. That contract was dated May 
29, 1897. It provided, as we hâve seen, that whereas, "Hildreth 
* * * candy manufacturer, is désirons of having perfected and 
manufactured a certain machine or machines for use in the manufac- 
ture of candy and especially for sizing, shaping, cutting, wrapping 
and packing, also the pulling of molasses candy," etc., that Thibodeau 
agreed in considération of employment to give Hildreth "the full 
benefit and enjoyment of any and ail inventions or improvements which 
I hâve made or may hereafter make relating to machines or devices 
pertaining to said Hildreth's business." When this contract was made, 
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Thibodeau was working on a machine for Hildreth which had a puU- 
ing, or, rather, a feeding process in which candy, already whitened, 
was pulled down to a required size to feed for cutting and wrapping 
in such machine. It was the improvement of a machine of this type the 
parties had in view when the contract was made. There is no évi- 
dence that during the three years of his employment by Hildreth 
Thibodeau worked on, or had his attention directed to, any other 
type of machine. This course of conduct is significant. Said Sudgen, 
Chancellor, in Attorney General v. Drummond, 1 D. & War. 368 : 

"Tell me what you bave done under sucli a deed, and I will tell you what 
that deed means." 

Some three years later a machine was built in the west in which the 
prior practice of whitening candy by hand puUing was first done by 
machinery. As soon as this came to Hildreth's attention, he himself 
devised a machine to whiten by pulling for which he obtained a patent. 
Thibcdeau also seems to hâve devised at home at nights for which the 
patent in controversy was granted. The promptness with which Hil- 
dreth set to work when the idea of a machine of this novel type was 
brought to his attention, and the quickness with which both men de- 
vised machines to do that particular kind of pulling, afïord persuasive 
évidence that neither when their contract was made or for three years 
thereafter had in view a pulling machine for whitening candy. Such 
a machine embodied a wholly différent process and effected a totally 
différent resuit froni the pulling machine which Thibodeau had in view 
when he contracted to improve and give the fuU benefit of such im- 
provement to Hildreth. Such being the case, we think it fair to con- 
clude that there was no intent to cover by this contract the invention 
by Thibodeau of this radically différent type of machine. 

The appeal will therefore be dismissed, and the decree of the Circuit 
Court affirmed. 



STEELB V. TANANA MINES R. CO. 

(Circuit Court of Appeals, Ninth Circuit. October 1, 1906.) 

No. 1,308. 

1. Mines and Miner.'^t.s — Placer Mining Claims — Neoessity of Discovery. 

An appropriate discovery o£ minerai is as necessary to the lawful lo- 
cation of a placer miuing claim as to tlie location of a Iode claim. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 34, Mines and 
Minerais, §§ 23, 27.] 

2. Same— Minéral Ohabacter or Public Lakds— Sufficiency of Dis- 

covery TO ESTABLISH. 

Under the established rule tliat, wheti public land is sought to be 
taken eut of the category of agrieultural laiids, the évidence of its min- 
erai character should be reasonably clear, the finding of colors of gold, 
even though fairly good prospects of gold, lu placer prospectiug, is not 
sutBcient to establish the minorai character of the ground and to sustain 
a minerai location thereof as against a prior eutry under the homestead 
laws. 

Appeal from the District Court of the United States for the Third 
Division of the Territory of Alaska, 
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The appellant filed liis bill in eqiiity, alleging that at the date of the com- 
mencement of the suit the appellee was engaged in constmcting a Une of rail- 
road lu the territory of Alaslca, and that in such construction it had entered 
upon certain land claimed by the appellant as a placer mining claim located 
by him on November 3, 1904, and had eleared and graded a right of way and 
roadbed, and would, unless enjoined, constrnet a permanent roadbed over and 
across said placer mining elaini, lay the ties and railroad iron neeessary for 
the opération of its railroad, and construct a passenger dépôt near the south- 
erly line of said placer daim. The prayer of the bill was that the a])pellee be 
restralned from entering upon said placer claim and from doing anythhig fur- 
ther in constructing said roadbed and railway, and that such injunction bo 
made perpétuai. The appellee in its answer justified its possession of the 
premises in controVersy uuder a grant of a right of way from certain entry- 
men of homesteads under entries made prior to the date of the location of the 
placer claim, to wit, on April 2û, 1903. The trial court on the issues presented 
tôund for the défendant on two grounds: First, that the appellee obtaine*! 
grants of Its right of way and terminal grounds from persons claiming and 
aetually oecupying and holding said ground as homestead claimants under 
entries made prior to the location of the appellant's placer mining claim ; and, 
second, that the appellant failed to show upon the trial a valid minerai loca- 
tion of the lands descrlbed in the complaint, or to prove that said lands were 
minerai lands subject to entry under the mining laws. The decree was that 
the bill be dismissed. 

Louis K. Pratt and Pratt & Johanson, for appellant. 
Carr & Nye, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge 

GILBERT, Circuit Judge, after stating the case as above, delivered 
'the opinion of the court. 

We fînd it necessary to consider only the second ground on which the 
court found the equities with the appellee and dismissed the bill. The 
trial court Upon the évidence found that there had been no discovery of 
minerai sufficient to sustain the placer location. Although in some in- 
stances courts hâve questioned the necessity of an actual discovery of 
minerai upon gold placer ground, it is established by the decided weight 
of authority that appropriate discovery is as necessary to the location 
of a placer claim as to the location of a Iode claim. 1 Lindley on Mines, 
§ 437 ; 20 Am. & Eng. Ency. of Law, 708, and cases there cited. 

The évidence of the discovery of minerai on the placer claim is 
as follows: The appellant testified that for about 10 days prior to 
locating the claim he prospected the ground, and in so doing panned 
frequently, with the resuit that in most instances he secured colors of 
gold and in ^çme instances fairly good prospects of gold. Another wit- 
ness, one Woodward, who was hired to further prospect on the claim, 
testified that the resuit of his panning "showed colors of gold in each 
instance, and many of such pans showed what miners and prospectors 
are in the habit of calling 'good prospects' of gold." The testimony 
of another witness was that he panned several pans of gravel and dirt 
on said claim and found colors of gold in each instance, and that, while 
there he saw several pans washed out by Mr. Woodward with somewhat 
better results, ail of said pans contained colors readily and easily seen 
and in some instances quite a number of them. The sum and substance 
of this évidence is, not that gold had been discovered on the claim in 
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such quantities as to justify a person of ordinary prudence in further 
expending labor and means with a reasonable prospect of success, but 
that colors of g'old had been found which were fairly good prospects of 
gold. Doubtless, colors of gold may be found by panning in the dry 
bed of any creek in Alaslca, and miners, upon such encouragement, may 
be willing to further explore in the hope of finding gold in paying quan- 
tities. But such prospects are not sufficient to show that the land is so 
valuable for minerai as to take it out of the category of agricultural 
lands and to establish its character as minerai land when it cornes to a 
contest between a minerai claimant and another claiming the land under 
other laws of the United States. In Chrisman v. Miller, 197 U. S. 313, 
25 Sup. Ct. 468, 49 L,. Ed. 770, the Suprême Court affirmed the doctrine, 
which had previously been announced (1 Lindley on Mines, § 336, and 
cases there cited), that, when the controversy is between two minerai 
claimants, the rule respecting the sufficiency of a discovery of minerai 
is more libéral than when it is between a minerai claimant and one seek- 
ing to make an agricultural or other entry under the land laws. The 
reason for this distinction is said to be that, when land is sought to be 
taken out of the category of agricultural lands, the évidence of its 
minerai character should be reasonably clear, while in respect to a con- 
troversy between rival claimants to minerai land the question is simply 
which is entitled to priority. That doctrine is applicable to the présent 
case. A greater portion, if not ail, of the land of the appellant's placer 
claim had been previously entered under the homestead law, and as to 
the remainder, if remainder there were, it was subject to appropriation 
by the railroad company under Act May 14, 1898, c. 299, 30 Stat. 409 
[U. S. Comp. St. 1901, p. 1412], granting rights of way over public 
lands of the United States in the territory of Alaska to such railroad 
companies as should accept the grant and évidence their acceptance in 
the manner required by the act. In Chrisman v. Miller, the court ap- 
proved the ruling of the Land Department in Castle v. Womble, 19 
Land Dec. Dep. Int. 457, as follovi's: 

"Where minerais hâve been found and the évidence is of such a character 
that a person of ordinary prudence would be justified in the further expendi- 
ture of bis labor and means, with a reasonable prospect of success, in de\el- 
oping a valuable mine, the requirements of the statute bave been met. To 
hald otherwise would tend to malîe of little avail, If not entirely nugatory, 
that provision of the law whereby 'ail valuable minerai deposlts in lands be- 
longing to the United States * * * are * * * declared to be free and 
open to exploration and purchase.' " • , 

The court quoted with approval, also, the following from Lindley on 
Mines, § 336 : 

"The facts which are within the observation of the discoverer, and which 
induce him to locate, should be such as would justify a man of ordinary pru- 
dence, not necessarily a skilled miner, in the expenditure of his time and 
money la the development of the property." 

The decree of thè District Court is affirmed. 
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DECKER V. KiEDLT. 
(Circuit Court of Appeals, Nlnth Circuit. October 1, 1906.) 

Ko. 1,293. 

HUSBAND AND WlFE— ^RlOHTS OF ACTION BeTWEEN— ACTION BY WlFE FOB 

Damages. 

A wlle cannot, either before or after divorce, maintain an action to re- 
cover damages t'rom lier liusband for his failure to supply Irer witli the 
necessariesof lil'e, or for any otlier act or failure of duty connected witli 
or arising from tlie marital relation. 

In Error to the District Court of the United States for the District of 
Alaska, Division No. 1. 

On ITebruary 7, lOO.j, the plaintlfC In error brought an action agalnst the 
défendant in error to recover damages. Slie alleged in her coniplalnt that 
from August 22, 1902, untll Jaimary 18, 190-5, she and the défendant In er- 
ror were husband and wlfe; that during the whole of that tinie tlie défend- 
ant in error^ although he was sound in body and pecunlarily able to furnish 
his family with the necessaries of life, willfuUy, wrongfully, and wantonly 
refused, failed, and neglected so to do; that by sald wiUful, wrongful, and 
wanton acts of the défendant In error the plaintiiï in error bas been dam- 
aged in tlie sum of $2,071.75. She demanded judgment for said sum, and for 
$2,000 additional thereto as exemplary damages. ïhe défendant in error de- 
murred to the eomplaint on the ground that it stated no cause of action. The 
demurrer wfts sustaiued, and judgment was entered for the défendant in er- 
ror. To review that judgment the plaintiff in error brings this writ of error. 

E. M: Barnes, for plaintiff in error. 
R. F. Lewis, for défendant in error. 

. Before GILBERT and MORROW, Circuit Judges, and DE 
HAVEN, District Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

This case may be disposed of in a few words. A woman sues a man 
for damages on the ground that the latter, during the time while he 
was her husband, wantonly refused to supply her with the necessaries 
of life. The allégations of the eomplaint leave it uncertain whether at 
the time of bringing the action the parties thereto had been divorced. 
It is not important to the décision of the question hère involved whether 
there had or had not been a divorce. In either case the allégations of 
the eomplaint présent no cause of action. It is true that the statutes of 
Alaska, as do thcse of many of the states, remove certain disabilities 
which at common law attend the wife during her coverture, and dé- 
clare that neitlier the hu.sband nor the wife shall hâve an interest in the 
property of the other, provide that should either obtain the possession 
of the property of the other the latter may maintain an action therefor in 
the same raanner and to the same extent as if they were unmarried, and 
make further provision that neither shall be liable for the other's debts. 
Such statutes do not mean that the husband is answerable to the wife in 
damages for failure to supply her with the necessaries of life, or for any 
other act or failure of duty connected v^rith or arising from the marital 
relation, and it has never been so held. Such a right of action, it is 
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enough to say, has not been conferred by the statutes of Alaska, is 
whoUy at variance with the theory of the marital relation, and is un- 
known to English or American jurisprudence. 

The judement of the District Court is afHrmed. 



LEE JOB YEN y. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. Oetober 1, 1000.) 

No. 1,266. 

1. Appeal—Review— Omission to Make Finding. 

The omission to make flndlugs wlU not be considered In an appellate 
court In the absence of a request therefor in the court below. 

[Ed. Nota — For cases in point, see Cent. Dlg. vol. 2, Appeal and Error, 
S 1315.] 

2. Aliens— Déportation op Chinese— Sufficiency of Evidence. 

Evidence held to sustain a judgment orderlng the déportation of a 
Chinese person as belng unlawfully wlthin the United States. 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon. 

For opinion below, see 136 Fed. 701. 

Edwin Mays, for appellant. 

W. C. Bristol, James Cole, and Edward E. Cushman, Spécial Asst. to 
Atty. Gen., for the United States. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

GILBERT, Circuit Judge. This is an appeal from the judgment of 
the District Court affirming the order of a United States Commission- 
«r, and adjudging that the appellant be deported to China, whence he 
came. The judgment recites that the appellant is a Chinese laborer 
and a subject of the emperor of China; that he is not registered as 
required by the acts of Congress approved May 5, 1893 (27 Stat. 25, 
c. 60 [U. S. Comp. St. 1901, p. 1319]), and November 3, 1893 (28 
Stat. 7, c. 14 [U. S. Comp. St. 1901, p. 1320]), and that he does not 
belong to one of the excepted classes of Chinese persons. 

As grounds for reversai, the appellant relies on the point that the 
court erred in not making and filing findings of fact and conclusions 
of law, and that the judgment is contrary to the évidence. Without 
passing upon the question whether in this summary proceeding findings 
are necessary, it is a sufficient answer to the first point to say that no 
findings were requested in the court below. The omission to- make 
findings will not be considered in an appellate court, in the absence of 
a request therefor in the court below. 2 Cyc. 729; Hicklin v. Mc- 
Clear, 18 Or. 137, 22 Pac. 1057 ; Umatilla Irrigation Co. v. Barnhart, 
22 Or. 389, 30 Pac. 37; Noland v. Bull, 24 Or. 481, 33 Pac. 983 ; Tatum 
V. Massie, 29 Or. 140, 44 Pac. 494 ; Crisfield v. Neal, 36 Kan. 278, 13 
Pac. 272 ; Kruck v. Prine, 22 lowa, 570. 
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We find no ground for saying that the judgment was contrary to 
the évidence. The court below was influenced largely by the unex- 
plained fact that the appellant came to Portland, the place where he 
was arrested, surreptitiously and by a devioas route. In addition to 
this, his testimony was discredited by his own previous contradictory 
statements made before the immigration officer. The burden of proof 
was upon him to estabHsh by affirmative proof to the satisfaction of 
the court below that he was entitled to be and remain in the United 
States. Li Sing v. United States, 180 U. S. 486, 21 Sup. Ct. 449, 45 
L. Ed. 634. He failed to sustain that burden. \Ve entertain no doubt 
of the correctness of the judgment. 

It is afRrmed. 



MBILY CO. V. I.0NDON & LANCASHIKE FIRE INS. QO. 
(Circuit Court of Appeals, Third Circuit. December 3, 1906.) 

No. 12. 
iKSUEAiscE— Action on Polict bt Cobpobation— Dépense of 'Wjizsttl Bubn- 

ING. 

Evidence which -warrants a flnding that the property of a corporation 
plalntlff was wUlfully burned by Its président, who had full control of 
Its affairs and was the owner of practically ail of Its stock, tbe remainder 
being owned by members of his famlly ; that tbe business was on the 
décline, the lease about to expire, and the property overlnsured ; and that 
the overvaluatlon was participated in by other members of the famlly — 1? 
Bufllclent to charge the corporation wlth the act of Incendiarism, and to 
constltute a défense to an action to reeover the insurance. 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

For opinion below, see 143 Fed. 873. 

A. H. Wintersteen, for plaintiff in error. 
Frank R. Shattuck, for défendant in error. 

Before DALLAS, GRAY and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. This is a writ of error to the 
Circuit Court for the Eastem District of Pennsylvania. In that court 
the Meily Company, a merchandizing corporation, brought suit against 
the London & Lancashire Fire Insurance Company to reeover on two 
fire insurance policies — one upon its store goods, and the other on its 
store fixtures. The insurance company defended, inter alla, on the 
ground the plaintiff had set fire to the store. The jury found for 
the défendant, and the plaintiff sued out this writ. 

While there are numerous assignments of error, the case may be 
treated from the aspect well summarized in the brief of the plaintiff 
in error, viz. : 

"The verdict was practically équivalent to a flnding that the plalntlff cor- 
poration Intentionally and fraudulently caused the fire, or knowingly parfici- 
pated in an act of incendiarism upon the stock, and flxtures destroyed, àud 
therefore it was not entitled to reeover." 
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Now such verdict would be warranted if the Jury found that 
George W. Meily, the président o£ the plaintifï company, was the 
actual owner of ail of its stock and that he set fire to the store 
in question, or, in case he was net the sole owner, that he set fire 
to the store with the assent of his fellow shareholders ; Kirkpat- 
rick V. Allemania Fire Insurance Company (N. Y.) 102 App. Div. 
327, 92 N. Y. Supp. 466. The testimony in the case is so voluminous, 
the trial lasting more than a week, that it cannot be hère quoted at 
length; but we hâve carefully examined it ail. Without referring iu 
détail to the évidence, and noting the fact that there was testimony to 
the contrary, we find that facts were proved frora which the jury could 
infer that the business of the plaintiff was on the decliile to a marked 
degree ; that the lease had nearly expired and the landlord was unwill- 
ing to extend it ; that the property was insured in excess of its value ; 
that the plaintiff company was a family corporation ; that the business 
was realjy George W. Meily's, and, was carried on in corporate form 
as a cloak to shield it from his creditors ; that the fire was caused by 
his incendiary act ; and that the participation by his sons in the alleged 
overvaluation of the stock afforded ground from which the jury could 
infer their acquiescence in the alleged incendiarisra. The jury having 
before it évidence of facts from which such inference could be drawn, 
"it is not within the province of this court to inquire, Or by déduction 
to surmise, how the whole or any part of that évidence was dealt with 
by the jury." Lear v. United States, 147 Fed. 349. Such being the 
case, the testimony of the witness Sponsler tending to show the alleged 
incendiarism was properly admitted, and no error was made in the 
answer to the points. 

The allusion in the charge to George W. ]\-feily as the plaintifl^ was 
a mère verbal slip, which could not bave misled the jury, in faceof 
the clear and repeated statements therein that the Meily Company was 
the plaintiff. 

The judgment will be afiîrmed. 



WINTERS et al. v. UNITJGD STATES. 

(Circuit Court of Appeals, Ninth Circuit. Oetober 1, 1900.) 

No. 1,336. 

iNDTANS — Lands — 'Réservation — Appropriation of Watee feom Puboo 
Steeam— Construction of Indian Tkeaty. 

Tlie Indian treaty of May 1, 1888 (cliapter 213, 25 Stat. 12-1) by which 
the Ft. Bellînap Réservation in Montana was reduced in size, and "the 
niiddle of tlie main chaunel" of Mills river made its northern baundary, 
by implication reserved to the Indians the right to a portion of tlie 
waters of such river for irrigating purposes, which right is pirnmoimt 
to tliat of persons sub^equently taking de.sert laud claims ou tlie publie 
lands adjacent to the river. 

, Appeal from the Circuit Court of the United States for the District 
of Rjontana, 



WINTÉRS V. UNITED STATES. 685 

E. C. Day, James A. Walsh, Carpenter, Day & Carpenter, and Walsh 
& Kewman, for appellants. 
Cari Rasch, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

GILBERT, Circuit Judge. This is the second appeal in this case. 
The former appeal was taken from an interlocutory order granting 
a preliminary injunction pendente lite enjoining the appellants from 
;ising or in any manner interfering with the use by the government of 
the United States or the Indians, upon the Et. Belknap Indian Réserva- 
tion, of 0,000 inches of the waters of Milk river and its tributaries in 
the district of Montana. Winters v. United States (C. C. A.) 143 
Eed. 740. The présent appeal is taken from the final decree entered 
in said cause upon the bill and ansvver making the preliminary injunc- 
tion perpétuai. ît is admitted that the answer sets forth the same facts 
that were presented in the affidavits on which the preliminary injunc- 
tion was granted. We hâve carefully considered the record, and we find 
that the questions hère presented are precisely the questions which 
were discussed and determined upon the former appeal, and that the 
record brings to our attention no new issues or questions. The appel- 
lants cite a case not considered on the former appeal (United States 
V. Choctaw Nation, 179 U. S. 494, 21 Sup. Ct. 149, 45 L. Ed. 291), 
and earnestly insist that under the principles there announced the treaty 
which is involved in the présent case should be construed in accordance 
w'ith their contention. In that case the court construed the following 
provision of a treaty with Indians : 

"The Choctaws and Chickasaws, in considération of tlie sum of .$300.000.00 
hereby eede to tlie United States ttie tervitor.y west of the ninety-elglith de- 
grés of west longitude known as the Leased District." 

The contention was that the lands were conveyed in trust, but the 
court held that the treaty made an absolute, uncondi':ional cession to 
the United States, and in the course of the opinion used the following 
language, which is relied upon by the appellants herein : 

"It has never been held that the obvions palpable meaning of the words of 
an Indian treaty may be disregarded because in the opinion of the court that 
meaning may, in a partieular ti'ansaction, work what it would regard as in- 
justice to the Indians." 

And the court said in substance that if the words of the treaty reason- 
ably interpreted import beyond any question an absolute unccnditional 
cession of lands, free from any trust, the court had not the pôwer to 
amend the treaty "merely because one party to it held the relation of 
an inferior and was politically dépendent upon the other, or because in 
the judgment of the court the Indians ma\ bave been overreached." 
We think, upon a careful considération of the authority so cited, that 
it not only does not contlict with the construction which we ,have placed 
upon the treaty with the Indians of the Et. Belknap Réservation, but 
that it is in entire harmony therewith. It affirms the doctrine that the 
intent of the parties to an Indian treaty should be ascertained by apply- 
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ing the established rules for the interprétation of treaties, and that 
those rules permit the relation between the Indians and the United 
States to be taken into considération. Our former décision does not 
disregard "the obvions palpable meaning of the words of an Indian 
treaty," nor does it incorporate therein something which is inconsistent 
with the clear import of its words. It construes and gives effect to 
what we understand to be the obvions meaning and intent of the treaty, 
and holds that by the expressed terms of that treaty there was reserved 
to the Indians the waters of Mille river as a part and parcel of the 
réservation set apart to them. We find no ground to question the cor- 
recthess of our former décision. 

The decree of the Circuit Court is affirmed. 



LOUDBN MACHINERT CO. v. JANESVILLE HAY TOOL CD. 

(Circuit Court of Appeals, Seventh Circuit. October 2, 190G.) 

No. 1,254. 

1. Patents— Infbingement— Hat Carriers. 

The Burltholder patent. No. 490,738, for an adjnstable stop device for 
hay carriers, is limited as to ail of its daims to a device having extendlng 
wings as shown In the spécification and drawings. As so construed, held 
not Infringed. 

2. ,Same— Invention. 

The Ivoizden patents. Nos. 493.216 and 526,839, both for track hangers for 
hay carriers, show only combluatlons of old éléments eaeh previously used 
to perform the same functions in analogous arts, and are void for lack of 
invention. 

Appeal from the Circuit Court of the United States for the Western 
District of Wisconsin. 

For opinion below, see 141 Fed. 975. 

The complainant below, the Louden Machinery Company, appeals from a 
decree upon final hearlng dismisslng its bili, which allèges infrlngemçnt by 
the appellee of three patents owned by the appellant. 

The several patents and their claims, respectively, involved in the contro- 
versy are as follows : 

First. Patent No. 490,738, issued to John H. Burkholder January 31, 1893, 
which Is called in the record the "stop blocU" patent. It states the object of 
the invention : "To provide a suitable stop for hay carriers, which can be 
easily adjusted to any point along the suspended track upon which said bay 
carrier travels ; which does not Interfère in any way with the latéral flanges 
of tlie track upon which the truck of such carrier travels, and which does not 
require any tapping or other mutilation of the said track, substantially as 
hereinafter fully described, and as illustrated in the drawings." 

The main spécification is as follows: "My invention consists of a easting 
having two eorresponding vertical iugs, C, C, which are parallel to each other 
and are sépara ted a distance eorresponding to the width of the bead on the 
upper edge of the vertical part of track, B, so that they may rest upon the 
basai flanges thereof on either sidc of its vertical part. Thèse Iugs are eon- 
nected a suitable distance above the track by a suitable web and bave project- 
ing laterally outward from their npper ends the wings or arms, D. Thèse 
wings, D, are elevated such a distance ûbove the tread of the rail that the 
travelers of the hay carrier truck can easily pass under them, and the extent 
of their latéral projection is such that the frame work of the upper part of 
the hay carrier when passiug thereunder will not interfère with the vertical 
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part of said wlngs which exténd downward to a stiîtable point below the frame 
of the rail wliere their lower edges are turned inward a suitable distance so as 
to arrest and stop ttie further progress of the hay carrier when traveling 
toward it. Thèse wings constitute one of the most important features of my 
invention, and they may be of any shape or design desired which will permit 
thelr lower ends to get in such position that they will stop the progress of 
the hay carrier by reason of the end of the carrier striklng against said stop, 
or by reason of a suitable latéral projection, J, of the hay carrier striking 
against the end adjacent to the free extremities of the wings, substantialiy 
as shown in Fig. 1. It Is obvions, then, that they may be made of a more open 
construction than that shown in the accompanying drawings and yet serve 
the purpose of my invention." 
Figures 1 and 7 of the patent drawings illustrate the invention. 




IFïP - "7- 




There are six claims în the patent, but claim 1 Is relied tipon, reading as 
follows: "(1) The combinatlon with an inverted T-shap'ed track, and a hay 
carrier stopping device secured to and over the vertical portion of said track. 
and carying on both sides the dovible inclined lug, g, of a hay carrier having 
a vertically movable catch block, F, the upper ends of which extend above the 
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sides of said carrier and hâve latéral projections, whlch engage with said 
inclines, as set forth." 

Second. The second patent, called a "track hanger patent," Is No. 493,216, 
issued to William Louden Mareh 7, 1893, for "Hay Carrier Track," which 
States the invention to be "in hay carrier tracks wUerein an Inverted métal 
T-rail is used for the track, and it has for its object the arrangement of the 
track hangers so that they can be readily attached to any part of the smaller 
npper flanges of said rail without having to drill holes in the rail or eut 
away any part of the flanges, so that it can be properly suspended and the 
lower and larger flange left free for tlie passage of the carrier over them, 
ail thls being accomplished by the use of niy improved track hangers without 
the employment of any extra clamps or otlrer rigging escept the means neces- 
sary to hold the hanger in position on the rail. I attaiu this by the mechauism 
illustrated in the aceompanyiug drawiugs." 

The followiug drawing shows the device : 




Claims 1, 6, 7, and 8 are involved, as follows: 

"(1) In hay carriers, a track suspending device consisting of two separable 
parts having means at their lower euds to embrace the edge of a track rail, 
and at their otlier ends means to catcii over an extraneous supporting device, 
the said parts being arranged side by side, and means for holding the two 
parts togetlier, substantiaily as set forth." 

"(G) A track suspending device consisting of two parts having flanges at 
their lower ends adapted to fit under the flanges of the rail, extensions, O, rest- 
ing against said web, a suspending ioop at the npper ends of the parts and 
means for holding the two parts together. 

"(7) In a hay carrier, the combination with an inverted T-rail, of a suspend- 
ing device consisting of two separable parts having means at their npper ends 
to embrace the npper edge of the rail leaving the side flanges free for the pas- 
sage of the carrier, a Ioop at their other ends for attachment to an overhead 
support, and means for locking the two parts of the suspending device to- 
gether, substantiall.y as set forth, 

"(8) A track suspending device consisting of two separable parts constructed 
at one end to embrace the edge of a track rail and at the other end to form a 
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loop, the two parts being arrangea tf de by slde, and means for holding the 
two parts together." 

Third. The third patent, also called a "track lianger" patent, Is No. 526,839, 
issued to William Louden, Octoher 2, 1894, for a "Hay Carrier Apparatus." 
The claims in suit are 1, 2, 3, and 4 (of the 15 claims in the patent), and they 
suffi eioîitly describe the deviee, as follows: 

"(1) In hay carriers the combination of a metallic tracli having an upper 
central web, a two part clamping deviee to embrace the web and a threaded 
boit and nut to hold the parts together, said clamping parts where the boit 
])asses through them being set to onc side of the center line of the tracli, sub- 
stantially as and for the purpose set forth. 

"(2) In hay carriers, the combination of a metallic track having an upper 
central web, a two part clamping deviee to embrace the web and a thread'ed 
boit and nut to hold the parts together, one of said clamping parts beingt 
dished into the other one where the boit passes through them, so as to set 
the head of the boit further from the center of said track than the nut of said 
boit." 

"(3) In hay carriers, the combination of a metallic track having an upper 
vertical web and two horizontal side fianges, a two part hangin'ï deviee ad:n) ed 
to clamp upon the web and support the track, a carrier adapted to traverse 
the side flanges and having an opening through Its upper edge to escape the 
hanger, and a threaded boit and nut to hold the parts of the hanger together, 
BUid clansping parts, where the boit passes through theni, being set to one 
Bide of the ceuter line of the track, substantially as, and for the purpose set 
forth." 

"(4) In hay carriers, the combination of a metallic track having an upper 
vertical web, and two horizontal side flanges, a two part hanging deviee 
adapted to clasp upon the web and support the track, a carrier adapted to 
traverse the side flanges and having an opening through the upper edge to 
escape the hanger, and a threaded boit and nut to hold the parts of the hanger 
together, one of the parts of said hanging deviee being dished into the other 
part where the boit passes through them, so as to set the head of said boit 
further from the center of said track than the nut of the boit." 

W. Clyde Jones, for appellant. 

Chas. K. Offield and Albert H. Graves, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts), dehvered the 
opinion of the court. 

The parties to the controversy are manufacturers of hiy cirriers, 
among other products, with various devices in the field for compétition 
in their sale. Owning three patents adapted to conjoint use in a hay 
carrier, the appellant sues for alleged infringement by the appelîee in 
such use. The first patent in suit is No. 490,738, for an "adjustable 
stop deviee for hay carriers," issued to J. H. Burkholder January 31, 
1893, and the, défense of noninfringement is upheld by the opinion fiîed 
below. Upon the other patents, both issued to William Louden, for 
track hanger devices— No. 493,216 of March 7, 1893 and No. 5::6,839 
of October 2, 1894 — the fact of infringement is unquestionable, but the 
court was of opinion that each was invalid for want of invention and 
relief was denied in conformity with that view. Each of thèse patents 
in suit présents the meritorious features of utility and simplicity. The 
issue referred to under each is within narrow compass, but is, never- 
theless, not free from difficulty in respect of the two track hanger 
patents. 

148 F.— 44 
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1. When Burkholder applied for the patent, issued as No. 490,738, 
hav carriers were common, with analogous devices, as mentioned and 
exémplified in Boyd v. Janesville Hay Tool Co„ 158 U. S. 260, 261. 
15 Sup. Ct. 837, 39 L. Ed. 973 ; and he was merely an improver upon 
the means for an adjustable stop-block. The claim of novelty rests on 
the adaptability of the stopping device to adjustment on inverted T- 
rail tracks without "tapping or other mutilation" of the track. In the 
spécifications of the patent the invention is described as "a casting hav- 
ing two Corresponding vertical lugs, ce" — located with référence to 
each other and the bead of inverted T-rail tracks as specified — connect- 
ed above the track by a web and having "projecting laterally outward 
from their upper ends the wings or arms, D." Thèse wings are ar- 
ranged so that "the travelers of the hay carrier truck are easily passed 
under them," and the "carrier will not interfère with the vertical part 
of said wings which extend downward to a suitable point below the 
frame of the rail, where their lower edges are turned inward" for 
stopping the carrier; and it is further specified that the wings "con- 
stitute one of the most important features of my invention, and they 
may be of any shape or design" which will serve such purpose, or 
"may be made of a more open construction than that shown" in the 
drawings. Ali the claims except the first expressly mention thèse 
wings, D D, as éléments of the combination, while claim 1 which is 
relied upon, states the combination in more gênerai terms, namely: 

"An Inverted T-shaped track, and a hay carrier stopping device secured to 
and over tlie vertical portion of said traclî, and carrying on both sides tlie 
double inolined liig, g, of a hay-carrier having a vertioally moving catcVi block, 
F, the upper ends of which extend attove the sides of said carrier aud hâve 
latéral projections which engage with said inclines, as set forth." 

The device made by the appellee alleged to be an infringement is 
even simpler than that specified in the patent. The so-called "double 
incline lug" is used, with the vertical T-rail ; but it is secured to the top 
of the rail web, stands above the rail, and is thus adapted to engage the 
trip mechanism of the hay carrier. So arranged, the wings specified 
in the patent, to carry the inclined lugs below the rail, are, of course, 
obviated, and no élément is employed which answers their description. 
Nevertheless, it is contended that claim 1 is infringed, that such claim 
is generic and the wings were omitted in that view, and that claim 1 
is not otherwise distinguishable from claim 2, which includes the wings, 
and must therefore be broadly construed as covering the appellee's 
structure. 

The question of interprétation thus raised calls for no detailed review 
of the prior art disclosed in the varions patents in évidence, as facts 
and circumstances which are deemed sufficient to that end are either 
conceded or established beyond doubt; nor is it needful to discuss the 
merits of the invention, or the classification in the appellant's brief of 
the stages of évolution in stop-block means of which the patent is 
assumed to be the "culminating step." In the first place the patentée, 
in his spécifications, has carefully guarded against prior références 
both by définition of his invention — as resting in his novel form of 
casting and arrangement of stop device and lugs, with spécial référence 
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to the wings as "one of the most important features" — and by dis- 
claimer of novelty in the hay carrier, or in "the catch block, F, except 
so far as the extending outward of the extremities thereof is conccrned 
when used in conjunction with my invention." It is settled by the évi- 
dence, as well, that use of the inverted T-rail and of the "double inclin- 
ed lugs" appeared in like prior combinations with thèse éléments for 
hay carriers, and we are satisfied, not only that the scope of the 
patentee's invention was narrow in fact, but that such limitation was 
advisedly recognized in his spécifications, and is conclusive against the 
broad interprétation now sought. 

As claim 1 was allowed by the Patent Office with no express mention 
of the wings, aside from the mention of a stopping device secured to 
and over the track "and carrying on both sides the double inclined 
lug, g," and is thus susceptible, when read either alone or on référence 
to claim 2, of interprétation for generic means to carry the lugs, it may 
be true, in the absence of other proof of the intention of the parties to 
the grant, that such interprétation would be subject only to the test of 
validity. The contract, however, is within the cardinal rule that the 
manifest intention of the parties must govern its construction (vide O. 
H. Jewell Filter Co. v. Jackson, 140 Fed. 340, 343, 72 C. C. A. 304), 
and the évidence is unmistakable, as we believe, that the carrying means 
referred to were understood to be the so-called wings specifîed in the 
patent, varied only as there stated, "of any shape or design desired 
which will permit their lower ends" to contact with the carrier and per- 
form their function, "substantially as shown in Fig. 1." 

This understanding of the grant appears throughout the spécifica- 
tions, without qualification, and is confîrmed by the attending circum- 
stances of the grant to one Myers of letters patent No. 466,616 January 
5, 1892, which describes a hay carrier stop-block, without the wings and 
identical with the appellee's structure. While this patent was issued 
more than a year in advance of the patent in suit, the application for it 
was filed 11 days after that of Burkholder, so that they were for a 
time co-pending in the Patent Office. No interférence was declared, 
as the rules of that office required in case tlie claims were deemed con- 
flicting, or the claim of the one included that of the other (Ex parte 
Upton, 27 Oiï. Gaz. 99), and the priority of invention rested there — as 
it rests hère — on the date of filing. That the existence of the Myers' 
patent was recognized and its drawings cited during the pendency of 
the Burkholder application is a conceded fact. Whether the failure 
to déclare interférence was intentional or inadvertent, or whether the 
language of claim 1 was duly observed in the allowance, are not perti- 
nent inquiries upon the présent issue. The fact of the allowance, with 
the grant to Myers in view, and under the circumstances stated, is 
presumptive of an understanding that claim 1 was limited to the struc- 
ture substantially as described — not in conflict with Myers' device — 
and of purpose to confer monopoly within such scope. The presump- 
tion thus arising would not overcome the grant for an invention which 
was broadly specified and broad in fact; but we are of opinion that 
it is consistent with the spécifications of the Burkholder patent and con- 
forms to the utmost scope of invention under the évidence. 



692 148 FEDERAL REPORTER. 

The claîm in suit was construed by the trial court in accord witli this 
view, and it was riglitly ruled thereupon that patent No. 490,738 was 
net infringed. 

2. Tlie first track hanger patent of Louden, No. 493,2-16, describes 
an adjustable means for the suspension of an inverted T-rail for use in 
hay carrier tracks. It is a simple structure of a pair of sister hooks or 
loops, to be clamped upon the rail by means of a boit or slip-ring, and 
provided at the lower end with groove or flange to engage the flange 
of the rail. Like means vvere in common use for analogous purpose, 
and the want of novelty in the mechanism is not seriously disputed; 
but it is contended, in substance, that this means was not used for a 
track hanger, although "long sought in the hay-carrier art," and that 
"the difficulty of attaining the idea" to adapt the means to this use 
involved patentable invention (vide Hobbs v. Beach, 180 U. S. 383, 
393, 21 Sup. et. 409, 45 h. Ed. 58G), even if the "mechanical altéra- 
tions" were otherwise without that quality. The rule is unquestionable 
that new adaptation of old means may constitute invention — that the 
test may réside in the créative thought, rather than the mechanical 
difficulties to be overcome — but it is equally well settled that monopoly 
cannot be granted for an adaptation which is merely a double use, or 
calls only for the exercise of ordinary mechanical skill. So the rule re- 
ferred to furnishes no solution of the présent issue, whether the use of 
this means to support the track of a hay carrier involved invention in 
the sensé of the patent law, or mère mechanical skill. The Une of dis- 
tinction between the one and the other attribute is incapable of clear 
gênerai définition, and the grant of a patent which is rightly presump- 
tive of invention should not be defeated as wanting that quality, unless 
the prior art plainly taught such adaptation. But, wheil analogous use 
of the means is well known and no substantial departure appears 
in the patentee's adaptation, monopoly cannot be authorized within 
the policy of the law. 

The argument of counsel and experts in support of the appellant's 
contention rests upon an array of hay-carrier devices^-from the crude 
beginnings with tracks of "wooden beams fixedly mounted in position" 
to the présent development, referred to in the foregoing discussion of 
patent No. 490,738 — and the so-called évolutions of this art are therein 
classified as showing nine steps in the development of the track-hanger 
means, with extended références to the devices and the means shown 
in eTh for cnrrying the track, culminating in the patent in suit, which 
discloscs the first use of a two-part hanger, or sister hooks. Our ex- 
amination of the patents referred to leads to the conclusion that the 
arriy is more specious in the classification than pertinent in the actual 
facts to the présent inquiry, and that they do not sustain the conten- 
tion, either of long-standing want of means to suspend the T-rail track 
of a hay carrier, or of extended and unsuccessful effort by inventors 
to solve the alleged problem. Indeed, the adoption of the inverted rail 
for the hay carrier was too récent at the time Louden claims to hâve in- 
vented his hanger, to afiford room for the évolution recited. 

The provision for support of the track in most of the patents re- 
ferred to was merely incidental to the invention described in each, and 
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well adaptée! to the spécial track ; and the évolution as classified was in 
hay carriers, and not track supporters, except that three of the référ- 
ences for the last three classifications were for improvement in métal 
tracks which included suspension means and two (of 1890) were for 
supports. Thèse devices for tracks and supports are Ney's patent 
(1883) No. 287,773; Grosscup's (1884) No. 293,452; Myers' (188(;) 
No. 340,055; Porter's (1890) No. 433,274; and Myers' (1890) No. 
440,602. In the patents of Ney and Grosscup the essence of the claim 
in each was the spécial form of track, with the simple form of hook, 
as an incidental (adjustable) hanger means — one with "T-shaped 
heads" to embrace and support the "angle-irons" and the other inserted 
through holes in the "channel iron" — and each ample for the purpose. 
Myers' patent of 1886 was for a spécial form of double track and means 
for coupling the tracks together, with like simple form of hook, which 
was adjustable between and clamped the rails, and perfonned its func- 
tions completely. With the 1890 patents of Porter and Myers the track 
hanger makes its first appearance as the feature of alleged invention, 
the one arranged to slip over and embrace the bead of an inverted 
T-rail, and the other bifurcated at the lower end having gripping jaws 
to engage the rail and was then secured by a boit or slip ring. Porter 
thus had another object in view — to carry the hanger (adiustably) on 
the rail and avoid clamping — for which the device was effective, so it 
is not in point (laying aside the niatter of its récent date), and the Myers 
last-mentioned patent appears to be the only one which shows prior 
effort directed to the spécial problem which was solved by Mr. Louden, 
notwithstanding the parade of such efforts mentioned in his testimony ; 
and even thèse patents of 1890 are not to be considered in this view, 
if the Louden device was actually perfected, as he states, prior to either 
application. 

The question of invention, therefore, as we believe, is not aided 
materially for solution by thèse références, nor can its considération be 
narrowed to the field of hay-carrier devices. The need of suspension 
means for a track which will accommodate varions carriers is not un- 
common, and each adaptation to the spécial purpose is not per se en- 
titled to a patent. When invention is claimed of the means so ad^pted, 
it must be tested as well by the gênerai art ; and the claims in suit are 
subject to such broad inquiry as indicated in the opinion of the trial 
court. The suspension means of the so-called sister hooks or loops, 
in the patent device, were plainly without novelty for such purpose. 
Their gênerai définition in the Standard Dictionary — as "a pair of 
hooks so mounted that they face and overlap each other; match hooks" 
— is mentioned in the opinion below as récognition of like form and use. 
Familiar examples appear on singletrees for a wagon, in h^rness for 
a horse, and in the clip hooks for vessel rioffring. In Patterson's 
Nautical Encyclopedia, "clip hooks" are thus defined: 

"Two resular sliaped Iron hooks having one side flat, susponrted (reversée! 
to one another) from a small iron thimble. B.v overlappinf;, thèse two shapes 
form one complète inelosing hoolî. Thèse are also linown as sister hooks." 

Substnntially identical means and use, moreover, for chmping and 
suspending a rail, appear in Forshey's patent of 1888, No. 308,483, for 
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a "track fastener," and in Daft's of 1887, No. 361,676. The means for 
clamping- the rail are met in P. A. Myers' patent of 1884, No. 307,725, 
for a hay carrier, and that structure, althoujjh not in tlie sister-hook 
form, appears to answer the language of three of the claims in suit. 

We perceive no escape from the conclusion that the means described 
in each of the claims were thus within public knowledge, and that the 
adaptation to suspend the inverted T-rail in the improved hay carrier, 
when need arose, to accommodate the improved means, was not, for 
such function, patentable invention. 

3. The remaining patent of Louden, No. 526,839, includes another 
form of clamping or suspension device for hay carriers, wherein the 
two parts are "dished," so that the boit and nut will not project to in- 
terfère with the carrier; or, in the language of appellant's brief, "to 
carry the nut and threaded end of the boit inward toward the medial 
line, thus equalizing the position of the boit as a whole." Of the claims 
in suit, the first two appear to be drawn broadly for a clamping device, 
and the other tvfo for a two-part hanger. The method pointed out of 
"dishing or setting to one side" is the only feature of the device vi'hich 
differs from the claims of the above-mentioned patent No. 493,316, and 
this expédient, commonly called "countersinking," is so well known 
that it would surely occur to the mechanic whenever it was discovered 
that the boit interfered or was liable to interfère with the operating of 
the carrier. We are of opinion that such provision is plainly within 
the range of ordinary mechanical skill — not the "inventive idea" for 
which the appellant contends — and that no patentable feature appears 
in thèse claims, under the gênerai doctrine above stated in référence to 
No. 493,216. 

The decree of the Circuit Court conforms to the foregoing views, 
and is affirmed. 
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ELECTRIC STORAGE BATTERT CO. v. GOULD STORAGE BATTERY CO. 

(Circuit Court, S. D. New York. Oetober 11, 190G.) 

Patents— iNrRiNGEAiENT—ELECTHic Ccerent Regulatob. 

Tlie Mallloux patent, No. 430,868, for a regulator for electric currents, 
was not antioipated and discloi-ies invention in ttie placing of tlie regu- 
lating coil in the worlcing circuit, but in view of the i)rior art It is liniited 
to such feature, and is not infringed by the device of the Itubbard patent. 
No. 651,004, in wbich such coil is placed In the generating circuit. 

In Equity. On final liearing. 

Augustus B. Stoughton (Edmund Wetmore, of counsel), for com- 
plainant. 

Kenyon & Kenyon (Wm. Houston Kenyon and Richard Eyre, of 
counsel), for défendant. 

HAZEL, District Judge. Complainant is the owner of letters 
patent No. 430,868, granted to Cyprien O. Mailloux, inventer, on June 
24, 1890, for automatically regulating electric currents. The inven- 
tion is principally applicable to circuits which are subject to marked 
changes of load or sudden and violent fluctuations of the current 
energy, as in electric railway circuits, where the variations of load are 
very rapid. The patent has 14 claims. At the hearing infringement of 
claims 2 and 6 was charged, which claims read as follows : 

"(2) Tbe cornbination, with a dynamo machine and the working circuit sup- 
plled thereby, of a conipensating storage battery, a supplemental reinforcing 
generator in the batterj' connection, and means for varying the power of such 
generator in accordance with fluctuations of current on the working circuit.'' 

"(6) The eomblnation, with a dynamo machine and circuit supplied there- 
from, of a conipensating storage battery fed from such dynamo and a supple- 
mental djTiamo whose electro-motive force re-enforces the battery on dis- 
charge, and whose fleld is variable according to the fluctuations of electrlcal 
energy on the supplied circuit." 

The essence of claim 2 is for a régulation "in accordance with fluctua- 
tions of current on the working circuit," and claim 6 epitomizes a sup- 
plemental dynamo machine "whose field is variable according to the 
fluctuations of electrical energy in the supplied circuit." The défenses 
interposed are want of novelty, noninfringement, and that the regulat- 
ing System in suit is inoperative, except when employed with generators 
having a so-called "drooping" characteristic. The various éléments 
comprising the claims are a main dynamo machine, the working cir- 
cuit, a compensating secondary battery, a supplemental dynamo ma- 
chine or generator, smaller than the main generator, and technically 
called a "booster," which is placed in the battery circtiit, a regulating 
coil, which controls the power and distributes or varies it in accordance 
with the fluctuations on the working circuit. 

It will perhaps conduce to a better understanding of the claims in 
controversy to outline at the outset the main characteristics of the 
apparatus to which the improvement pertains. The employment of sup- 
plemental generators to produce a compensation of the battery as an ad- 
junct to storage batteries was known at the date of the invention in 
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suit, although theîr successful use in the United States for electric rail- 
systetns is limited to about the past 10 years. Nor was there novelty 
in the use of intermediate dynamos in séries with a storage battery to 
accumulate and re-enforce the electro-motive force from the main 
generator in order to maintain constant the voltage of the battery cir- 
cuit. The novelty of complainant's invention is the electrical connec- 
tion between tlie booster and the working circuit, whereby the fluctua- 
tions in that circuit are transmitted to the re-cnforcing generator or 
booster, and through it to compel the battery to discharge in response 
to the load demand. The spécification says : 

"This I propose to accomplish by means of an electric coil, which I term the 
'regiTlatlng or controlling coil,' or by other ele<itro-responsive device made to 
control tbe action of tlie dynamo or other supplemeutal generator in any of 
tlie ways known to electricians. A convenient way is to make such regulating 
coil the field coil for the dynamo, thus varying the Ge\d of the machine au- 
tomatically. It might be made to shift the brushes of the dynamo by any 
]neans, so as to vary the electro-motive force to operate or ])roduce a controlling 
action in other ways and directly or indirectly through other devices, the coil 
in any case being electrically connected into the main circuit, so tliat fluctua- 
tions or changes of electrical condition of such circuit would be felt ia the 
coil." 

It will be observed that the distinctive characteristic of the invention 
is the manner of positioning or Connecting the coil. The proofs are 
open to the inference that it was important and necessary that the regu- 
lating coil to produce thé desired action on the booster should be con- 
nected into the main or working circuit, which terms are interchange- 
ably ùsed by the expert witness for complainant. Indeed, the fluctua- 
tions on the working circuit would not bave afïected the booster in the 
manner stated in the claims unless the exciting coil were so connected. 
The significance of this point is apparent when it is understood that in 
the defendant's System the regulating coil is connected in that branch 
of the generator circuit between the main dynamo and the battery; a 
patentable departure in that respect being claimed by the défendant. 

The évidence shows that in the Systems of the prior art, because of 
the rapid fluctuations of the energy on the working circuit, the efficien- 
cy and durability of the machinery was considerably impaired, and that 
machines of greater capacity were required. It is shown that there are 
generators or dynamo machines common in the art constructed to either 
raise, lower, or maintain constant the voltage. The obstacle to com- 
plète success of such prior Systems as stated in the spécification was 
owing to the fact that the electro-motive force of the battery discharge 
was considerably lower than that of the charge, hence the compensating 
effect of the battery was inefficient, and from an économie standpoint 
unsatisfactory. Hence remédiai means were demanded to effect the 
regularity and equilibrium in the distribution of current energy to 
overcome the difficulties experienced. In the System described in the 
spécification of the Mailloux patent the voltage of the main generator 
at ail times remains constant, and the compensating circuit supplied a 
higher voltage of the discharge than that of the charge. The voltage 
of storage batteries, which dépends upon the number of cells used in 
their electro-motive force, is increased upon being charged and dimin- 
ished by the outflow or discharge. The load on the generator gradually 
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changes or varies according to the number of lights or cars on the 

translating device, and, though such variations probably are slight, they 
are nevertheless exceedingly rapid. In the patent in suit the battery 
cells are arranged in séries in the circuit leading to the armature in the 
main generator, and are charged by it when the supplément 1 1 generator 
is inert. As soon as the latter is engaged in generating eliictro-motive 
force, the charging of the cells by the main generator is diminished, 
and thereupon the electro-motive force of the supplemental generator 
antagonizes that of the main generator. In this manner a harmonious 
electrical activity is reached ; the gênerai resuit being to enable the stor- 
age battery to relieve the generator when the !oad on the translating 
device is heavy. It should also be understood that in the main genera- 
tor, which preferably charges the storage battery and is usually driven 
at uniform speed, the electro-motive force is mantained practically 
iconstant; its voltage being ascertained by the current in the main cir- 
cuit. 

The asserted difficulties of the prior art are claîmed to hâve been re- 
moved by the automatic régulation due to the coil connected into the 
main or working circuit between the booster and such_ circuit, bv which 
the variations of current in the working circuit are transmitted to 
the booster, with the resuit that the supplemental generator controls 
the electrical discharge of the storasre battery. The follovving is a 
simplifîed diagram of fhe Mailloux patent: 




D represents the supplemental generator or booster in the circuit with 
the batteries; A, the main generator; M, the régulation ccàl, electrically 
connected into the main circuit, which controls the booster and responds 
to the fluctuations of electric conditions on the working circuit, X, Y; 
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B is the storage battery in a branch connectée! to the terminais of 
armature of the main dynamo. Referring- to the drawings, Fig-, 1, 
the spécification says : 

"In the opération of the System both of the armatures. A and D, are ro- 
tated at their respective speeds by the application of naotlve power either froni 
the sanie or différent sources. The uumber of cells in the séries, B, is pro- 
portioned in accordauce with the poteutial used, as are also the windlngs of 
the armature, D, as well as tlie speed of the small dynamo, F. The field 
winding, M, M. mnst be proportioned with référence to the current beyond 
which the batteries are to assist in compassing fluctuations." 

Assuming the validity of the daims, the first question presented 
is whether they must be ïimited in scope to the spécial means mentioned 
for the régulation of the compensating action of the storage battery. 
As already observed, a method of conveying electricity from one point 
to another, storing it, and utilizing the same in the working circuit 
when required, was well known at the date of the invention in suit, and 
the feature of supplementing the battery by an apparatus commonly 
called a "booster," either to maintain a constant pressure or obtain a 
varying voltage, is described in the British patent to Perry, No. 55, of 
1883. In Télégraphie Journal & Electrical Review, London, of Feb- 
ruary 24, 1883, it is stated that to obtain a constant différence of 
potential between the mains a magnéto shunt dynamo and a small 
séries dynamo may be combined for the purpose of supplying a constant 
electro-motive force to that produced by the dynamo or regulating 
machine. In the British patent to Edison, No. 4,553, of 1881, means 
are described for maintaining electro-motive force supplied by storage 
batteries, and a supplemental dynamo in séries was used which could 
be automatically regulated from the main circuit. But as the patents 
to Edison and Perry do not disclose a main generator, the booster and 
regulating coil manifestly were not, as in the Mailloux construction, 
connected with any source of power. The principle of the patent in 
suit in my opinion was not anticipated by those inventions. The de- 
fendant's best références are the patents to Lane Fox and to Léonard. 
In the Lane Fox patent. No. 254,948, of 1882, is described a comi>en- 
sating storage battery connected in parallel with an intermediate gener- 
ator of the end cell type. The latter, like the supplemental dynamo 
of the Mailloux patent, is located in the battery circuit and the auto- 
matic régulation of the main circuit is induced or affected by a regu- 
lating coil connected across the circuit, which also opérâtes to auto- 
matically regulate the supplemental generator. The distinction between 
the regulating coil of Mailloux and that of Lane Fox simply consists 
in a différence of location by which, on the one hand, the fluctuations 
of current in the working circuit compel the regulating coil to perform 
its function, and, on the other, the voltage changes in the working cir- 
cuit produce similar results. In both methods the conditions of the 
working circuit apparently aff'ect the régulation. Complainant contends 
that the Lane Fox patent belongs to a différent type of generator, 
namely, one which dépends upon a so-called "drooping" characteristic 
at the battery terminais to induce the charging and discharging of the 
battery. To concisely dift'erentiate the Mailloux and Lane Fox Systems. 
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Mr. Duncan, complainant's expert witness, on cross-examination, testî- 
fied: 

"X-Q 167. The substantial différences between the Lane Fox System and 
that of Mailloux shown in the patent are (1) that Lane Fox employa a bat- 
tery, instead of a dynamo, as the auxiliary source of electro-motive force ; and 
(2) that he régulâtes the voltage of this auxiliary source by voltage fluctuations 
of the circuit, instead of by current changes of the working circuit? Please 
State whether this is correct, and do so without entering into any discussion 
on the relative jnerits or arrangements of the two Systems. A. I think your 
statement is correct." 

That the suppleinental dynamo of Mailloux and the cell type genera- 
tors were équivalents in the art is not denied. Indeed, it is thought that 
the spécification fairly includes diiïerent types of generators. More- 
over, it cannot be disputed successfully that the Lane Fox System could 
be used in connection with différent types of generators ; i. e., genera- 
tors having rising or drooping characteristic. In thèse circumstances 
the point that the voltage régulation of Lane Fox could only be em- 
ployed in a main generator, in which the voltage was lowered as the 
generated current increased, is not sustained by the évidence. The 
main différence between the Mailloux System and that of Lane Fox, 
as already pointed out, would seem to be the electrical connection of 
the régulation coil into the working circuit, instead of subjecting it 
to the voltage changes of such circuit. There is no such departure 
from the Lane Fox patent by the patent in suit, despite its claimed 
advantages, to warrant a construction of the involved claims to include 
the spécifie action of its regulating coil. 

In the patent to Léonard, No. 435,700, dated September 2, 1890, an 
automatic régulation of the booster in the compensating circuit is dis- 
closed, and a fair prépondérance of the évidence indicates that the bat- 
tery is regulated by the coil in the battery circuit in accordance with the 
variations of load upon the main or working circuit. The current in 
the régulation coil of the Léonard System is not, as in the system of 
complainant, directly afïected by the fluctuations and changes in the 
working circuit, but such currents are primarily controlled by the bat- 
tery circuit. This différence in opération, however, is not thought to be 
of primary importance, inasmuch as the electric conditions of the work- 
ing circuit and the fluctuations therein cause corresponding changes in 
the battery circuit which thereupon acts upon the regulating coil. Com- 
plainant contends that in the Léonard patent the regulating coil is 
not in the circuit supplied by the main generator, but is in the battery 
connection ; and it is argued, quoting from complainant's brief : 

"This régulation coil carries the battery current, and, uniess there is cur- 
rent to and from the battery, this coil bas no efîect, and whatever efCect it has 
is due to the battery current, so that the battery must first charge or discharge 
before the regulating coil Influences the booster. In this Léonard System the 
battery must flrst charge or discharge, and this causes the regulating coil to 
operate. Since the regulating coi! does not compel the battery to charge or 
discharge, but merely opérâtes aftcr the battery commences to charge or dis- 
charge, there must in the Léonard System be some cause other than the regu- 
lating coil for causing the battery to charge or discharge, and this cause is 
the characteristic of the main generator, by which characteristic the voltage 
of the main generator drops upon increase of load, thus changing the voltage 
at the terminais of the battery connection, thereby causing the battery to dis- 
charge." 
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Defendant's position in relation to the Léonard System, as testified 
to by Mr. Wagner, is as follows : 

"ïhe Léonard regulating coil tlius earries and is directly aft'ected by tlie 
eurreiit in the battery branch, while the Mailloux coil earries and is directly 
atïected by the combined enrrent from the battery braneh and the main 
dynamo branch. The Mailloux coil is thus directly affected by the wliole 
ourrent in the working circuit, and the Léonard coil is indirectly affected by 
the whole current of the working circuit or directly affected by only a part 
of the current delivered to the worlcing circuit. The Léonard system with 
the shunt field coil, S, in addition to the séries coil, is subst.-mtially the same 
as the System of Mailloux Figs. 2, 5, and 6, excepting as to the location of the 
séries field coil, U, before noted. The compensating eft'ect of the battery and 
reiuforcing generator of the Léonard System would be the same as that of the 
Mailloux System with a proper design and adjustment of coils." 

I incline to the belief that the defendant's position is correct. 

The prior art does not produce a booster directly controlled by 
change of the electro-motive force in the circuit supplied by the main 
generator, and it is thought that the Mailloux System prescnted sorae 
patentable invention, although it is earnestly insisted that it needed only 
the skill of the engineer to put the régulation coil directly into the main 
circuit, especially as Fox in his prior patent su[^'gested such an arrange- 
ment. The substantial novelty of the Mailloux invention lies in his 
sélection of circuits for the regulating coil. His improvement must, 
therefore, be limited to electrically Connecting the regulating means into 
the working circuit, to the end that they are directly and completely in- 
fluenced by the fluctuations of electrical energy on such circuit. 

Evidence is found in the record to show that the supplemental 
generator of the patent was inoperative with a main generator having 
a so-called "flat" characteristic, the claim being that the generator of 
the patentée was of the drooping characteristic type. Upon this point 
the Peekskill experiment, which from the discrepant statements of the 
witnesses called to support the respective propositions, is not per- 
suasively illuminative. But this experiment does not require extended 
attention. In the defendant's device, which is constructed under the 
Hubbard patent. No. 651,604, dated June 12, 1900, the regulating coil 
is in the generator circuit, between the generator and the battery, and 
is atïected by that circuit, and not by the fluctuations or variations of the 
working circuit. If, however, we assume that it is affected by the 
fluctuations of such circuit, such effect is partial, indirect, and merely 
incidental to the opérations of the System, without materially contribut- 
ing to the functional resuit. It is thought a différent principle results 
from the electrical connection of the régulation coil in the generator 
circuit. Although complainant's expert does. not agrée with the experts 
of défendant in the proposition that the working and generator circuits, 
as applied to apparatuses of the kind under considération, are function- 
ally différent, yet I believe it has been proven that the electrical con- 
nections in such circuits to regulate a supplemental generator produce 
a différent kind of régulation and distinct results. Evidence has been 
given to show that the working circuit is that part of the System which 
leads from the junction of the generator and battery circuits out to 
the translating devices, while in the generator circuit the electric energy 
is precisely that of the main generator. The characteristic dift'erence 
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in such electrical forces are well understood in the art, and it is not 
thought that the patentée by the use of the words "main circuit" in- 
tended to inchule in its meaning- the generator circuit. 

To point out in détail the différences between defendant's construc- 
tion and the Mailloux patent and mode of construction I quote from the 
defendant's brief and attach hereto a simphfied diagram showing the 
System of the défendant: 




"The circuit, X, Y, is tlie main or woriving circuit in wliieli the trauslatiiig 
devices are conuectcd. A is tiie iiiiiin generator, B the battory, nnd G the 
armature of tlie t>ooster. The fielrt winding oî the booster is sbown at I\ 
being in a braucli circuit colorcd blucl%. Th-e curreiit in this fleld coil of the 
booster controls tlie voltage of the booster armature and thereby the battery 
current. In turn the current in this coil is regulated in accordanco with the 
relation between the voltage across the System and that generated by a 
spécial regulating dynamo Icnown as a counter electro-motive force machine. 
This machine voltage is in turn regulated by, and only by, the fluctuations of 
current on the main generator. A, this being effected because the field winding 
of the counter machine shown at U is counectcd in the generator circuit. 
* * * The primary régulation is effected by the coil, R, in the generator 
circuit. When the load on the generator is at is desired average this coil, R, 
will bave such a current that the counter macliine voltage will exactiy equal 
that across the generator and therefore no current will flow tlirough the 
boostmr fleld, F. When, from any cause whatever, the generator current rises 
above the desired average, this increase of current in the coil, R, will cause 
the voltage of the counter machine to rise above tliat of the main generator, 
and so comi^el current in one direction to traverse the coil, F. When, from 
any cause whatever, the current on the main generator falls, this decrease, 
falling upon the coil, R, decreases the voltage of the counter machine to a 
point below that of the main generator and therefore current in the other 
direction traverses the booster field, F." 

My conclusion is that the claims cannot be given a scope to embrace 
a booster automatically regulated by a coil in the generator circuit when 
such reg-uJation occurs by the conditions of such circuit. It foUows 
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that the defendant's System cannot be included in the scope of the daims 
in suit, and its means of régulation do not correspond to those of com- 
plainant, nor do they produce the same resuit. This view makes it 
unnecessary to discuss the points arising from the claim that the 
Mailloux patent is a paper patent, and that, if practicable at ail, it was 
owing to the subséquent patent to Entz, No. 025,098, dated May 16, 
1889. 
The bill is dismissed, with costs. 



IIARMON S. PALMER HOLLOW CONCRETE BLDG. BLOCK CO. 

V. PALMER. 

(Circuit Court, E. D. New Xork. April 26, 1900.) 

1. Patents— INFRINGBMENT — MAcnrNE for ivIolding Building Blocks. 

The Palmer patent. No. 375.o77, for a machine for molding building 
bloclîs, construed, and Ueld not infringed. 

2. Same. 

The Palmer patent, No. 62,3,080, for a machine for molding building 
blocks, construed, and held infringed as to claims 6 and 7, and not in- 
fringed as to claims 8 and 14. 

In Equity. On final hearing. 

Dickerson, Brown, Raegener & Binney (H. P. Doolittle and R. A. 
Parker, of counsel), for complainant. 

Briesen & Knauth (Arthur v. Briesen and Hans v. Briesen, of coun- 
sel), for défendant. 

THOMAS, District Judge. The bill is filed to restrain infringement 
of letters patent No. 375,377, dated December 27, 1887, and No. 623,- 
686, dated April 25, 1899, for machine for molding building blocks. 
The claim of the first patent is as follows : 

"The improved brlck-mold herein described and shown, comprising the table 
or frame having the opening, B, in its top, the removable bottom plate resting 
on the table-top and provided wlth the central opening, E, corresponding to the 
opening, B, the vertically-moving core-block E, moving through said openings, 
B and E', the side and end plates hinged to the table-top, and means for hold- 
ing said plates in an uprlght position, substantially as specified." 

The patent expired after the bill was filed. The claim calls for a 
table with an "opening, B, in its top, the removable bottom plate rest- 
ing on the table-top and provided with the central opening, E, corres- 
ponding to the opening B, the vertically-moving core-block, E, moving 
through said openings, B and E'." 

The spécification state'; : 

"E represents a core-block adapted to move vertically in the opening, B. The 
base of this core-block exactly flts in the said openiug'; but the sides and ends 
of the core-block are sllghtly incUned, as shown, and thereby the upper end of 
the core-block is slightly smaller than the base thereof, the core-block being 
thus rendered substantially wedge-sliaped. * * * \ représenta a removable 
bottom plate, which is provided with a central opening, E', corresponding in 
size and shape with the opening, B." 
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The table-top of the defendant's machine has an opening as large as 
the entire mold-box, and hence the correspondence between the opening 
in the table and in the removable plate is entirely absent. The patentée 
wished to so limit his patent, and there is no good reason shown for 
broadening the claim and ehminating this very exact correspondence of 
parts. This claim also provides for "side and end plates hinged to the 
table-top, and means for holding said plates in an upright position, 
substantially as specified." The language of the claim accords with the 
spécifie language of the description. This arrangement is entirely ab- 
sent in defendant's machine. The side plates slide horizontally out- 
wards, and the means for fastening them when in position hâve no re- 
semblance to anything suggested by the patent. In fact, the defendant's 
arrangement is as différent as it is superior, as regards the means for 
removing the block. There is no infringement. 

Patent No. 623,686 has several claims, of which those alleged to be 
infringed are 6, 7, 8, and 14. They are as follows : 

"(6) In a machine for forming building-blocks, the combination with a inold 
having removable sicles and ends, and a removable bottoni plate, of two or 
more cores, and an intermediate parting or division core, and a transverse divi- 
sion-plate, substantially as specified. 

"(7) The combination with a mold having movable sides and ends, two or 
more reciprocating tapering cores, an intermediate parting or division core, 
the ends of the mold being provided with core-bloeks, and a transverse divi- 
sion-plate, substantially as specified. 

"(8) In a machine for molding concrète bnilding-blocks, the combination of 
a mold, a core-carrying cross-head, cores carried by the cross-head, racks on 
said cross-head, shnfts, H2, H3, gears Connecting said shaft.s, aud gear.s on 
one of said shafts meshing with said racks, erank, P, racks at both ends of the 
machine, and gears meshing with said racks, substantially as specified." 

"(14) In a machine for molding hollow concrète building-blocks, the combina- 
tion with the bed-plate, a movable bottom plate aud the mold having hinged 
sides, of a movable core and removable face-plates, ail substantially as speci- 
fied." 

Claim 7 is unlike claim 6, in that it does not provide for a removable 
bottom plate, and does fequire that "the ends of the mold" be "provided 
with core-blocks." A more important matter of alleged différence will 
be later considered. Claim 8 differs from claims 6 and 7 in the detailed 
statement of machinery for operating the machine. Claim 14 is said 
to hâve its patentable novelty in its provision for "removable face 
plates." 

The defendant's machine shows in combination a mold having sides 
and ends that can be moved away from the block and back into position, 
a bottom plate that is détachable, whereon the block is carried away 
from the machine, two or more cores, an intermediate parting or 
division core, and a transverse division plate. This brings the de- 
fendant's mold within claim 6, unless the words "removable sides and 
ends" mean molding plates placed within the sides and ends, not only 
détachable in fact, but intended to be so detached as occasion may 
require. 

It is thought that in the spécifications and claims, except in claim 6, 
the Word "movable," rather than "removable," is used in connection 
with the side and end plates, and usually the word "removable" is used 
in connection with the détachable bottom plate, although claim 14 
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provides for a "movable bottom plate." This seems to require that the 
word "removable" in claim 6 should be given the meaning "détachable." 
The sides and ends of the defendant's structure are détachable. There- 
fore it technically falls within claim 6, and infringes the same by the use 
of the transverse division plate. For the same reason claim 7 is in- 
fringed. 

Claim 7 provides for "a mold having movable sides and ends, two 
or more reciprocating tapering cores, an intermediate parting or divi- 
sion core, the ends of the mold being provided with core-blocks, and 
a transverse division plate, substantially as specified." Now, it is 
claimed that ail the parts of this combination are old, but attention is 
not called to any former device where there was a transverse division 
plate through a core-block. It is unnecessary to take up in détail the 
defendant's références in this regard. In no one of them does the di- 
vision plate traverse the core-block. So the only question is whether 
this combination shows invention. It has an évident value; and, 
as patents are interpreted, it is deemed to show invention to a degree 
entitling it to patentability and protection. 

Claim 8 provides for spécifie mechanism for operating the mold. It 
combines the use of well-known and ordinary parts, adjusted for the 
particular office of moving up and down the core-blocks. Among other 
things, provision is made for "racks at both ends of the machine, and 
gears meshing with said racks." Indeed, in the spécification, page 1, 
line 75, it is said : 

"I connect the cross-head carrying said core at each end to vertically-moving 
operating devices or racles, so ttiat the force exerted upon the core to withdraw 
it can produce no tilting or bindiiig action of tlie core in the biock from which 
it is to be withdrawn." 

In the defendant's machine the racks are placed near the middie of 
the machine, and in view of the prior art, notably Allen, No. 163,515, 
and Pierce, Reissue No. 3,413, the complainant's claim should be limit- 
ed to the exact mechanism whereby the racks are separated and carried 
at the ends of the machine. 

Claim 14 has no patentable feature unless it be the removable face 
plates. Hère again is a distinct use of the words "movable" and "re- 
movable." The bottom plate is described as "movable." It is also 
détachable. The core is described as a "movable core." In fact, it 
is not détachable, but reciprocates vertically. The face plates are 
described as "removable face plates." That is, the word "movable" is 
used for both a part that may be taken out, and for a part that cannot, 
and is not intended to be taken out, to wit, the core ; and then the word 
"removable" is used in connection with face plates — and the question 
is, in which class does it fall? Even the defendant's expert showed 
vacillation as to what the words "removable face plates" refer. In one 
place he states that they are "clearly and unmistakably the face plates, 
d^, of the patent and not the face plates, N." Later he states it is his 
opinion that : 

"The removable face plates referred to in claim 14 are not the face plates ds 
rel'erred to in the i)atent." 
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And, when asked to designate in the drawings of the patent the 
face plates referred to in claim 14, he said : 

"I do not find In the patent any désignation by letter of référence of wliat I 
hâve construed as the removable ■'ace plates. The only face plates deslgnated 
as sueh which can give character or design to the block whlch are designated 
by letters of référence being the movable face plates, X, and the removable face 
plates, d, thèse latter having the core-block, d*, formed thereon. This is, of 
course, a removable face plate." 

On page 3 the spécification states : 

"The movable side plates, T>, and end plates, D', are each preferably pro- 
Vided with a removable or détachable face plate, d^, securod thereto by 
screws, d^s, so that It can be readily removed and replaced by others when 
It is desired to glve a différent design or configuration to any of the sides or 
ends of the block. The end plates, D', D', or the removable or détachable face 
plates, d2, d2, secured thereto, are provided with tapering polygonal-shaped 
cores, d*, d*, corresponding each to one-half of the parting core, C, for the 
purpose of forming the vertical recess or cavity in the end of the block, as will 
be readily understood from Fig. 1 of the drawings." 

Thèse are the plates to which référence is had in claim 14. The de- 
fendant does not use such face plates. He uses side and end plates, 
with or without core-blocks, replacing one plate by another as the 
nature of the work requires. There is nothing new in such plates as 
défendant uses. In Derrom, No. 139,050, the claim is for "the face 
pièce, a, and false bottom, b, combined with the hinged sides, construct- 
ed as shown and specified, for the purpose described." A shows a 
mold, one of the sides of which, a, may be moved away from the block, 
although the side, a, is hinged to the bottom of the mold. Provision 
is not made for removing a, and for the substitution of another side, 
but that is a mère matter of screws and a screw driver. The same 
opération is necessary in claim 14. The use of face plates is illustrated 
in patent to Wise, No. 86,961; Lowry, No. 80,358; Downie, No. 
444,628. Obviously the défendant does what was done prior to com- 
plainant's invention. 

The complainant should hâve a decree enjoining the use of the 
transverse division plate, pursuant to claims 6 and 7. As to the first 
patent, and claims 8 and 14 of the second patent, the bill will be dis- 
missed. 



DAVIS & KOESOH TEMPERATURE OONTROLLING CO. v. TAGLIA- 
BUE et al. 

(Circuit Court, E. D. New York. July 18, 1906.) 

Patents— Agkeement to Assign Future Inventions— ENroKCEMENT in 
Equity. 

By contracts between défendant, an inventor, and two other persons, 
défendant assigned to each of such persons a one-third interest in in- 
ventions for whlch applications for patents were pending, and agreed 
to dévote his best skill and energy to the making of iinprovements and 
furtiier inventions in the same art, and to assign a like interest in ail sueh 
inventions. Subsequently complainant corporation was organized by the 
three, to which the patents then issued were assigned, and défendant also 
assigned inventions covered by certain pending applications "and any and 
148 F.— 45 
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ail inventions of like nature or similar thereto wliich I hâve already oom- 
pieted or which may hereafter be completed by me." Thereafter, while a 
stockholder in and an employé of complainant, he madè other similar in- 
ventions which he assigned to complainant pursuant to such contracts, and 
also two similar inventions for which he subsequently obtained patents, 
which he assigned to his codefendant after leaving complainaut's employ, 
Eeld, that complainant was entitled to a decree as against both défend- 
ants requiring the assignment to it of such patents ; it being shown 
that the second défendant had knowledge of the terms of the contracts at 
the time be took the assignments. 

In Equity. 

James C. Chapin, for complainant. 
Kenneson, Emley & Rubino, for défendants. 

Thomas, District Jtidge. Roesch was by occupation an inventer 
in the art involving air and fluid controlling and regulating devices. 
Davis was acquainted and occupied with the same art, and associated 
with Roesch in the employment of the Johnson Company, and Wads- 
worth was a member of the New York Stock Exchange, and able to 
furnish capital for the promotion of inventions. November 14, 1896, 
thèse three men, Roesch as the first party, Wadsworth as the second 
party, and Davis as the third party, entered into an agreement in writ- 
ing, which recited, first, that Roesch had on the date named sold to 
Davis and Wadsworth, each, a one-third of "ail his right and title and 
interest in and to the invention upon which he had heretofore made ap- 
plication for letters patent for improvements in automatic heat regulat- 
ing devices [sériai No. 600,317, filed July 23, 1896], and for improve- 
ments in thermostats [sériai No. 609,935, filed October 24, 1896]"; 
second, that "ail the parties hereto hâve entered into an agreement by 
which the said parties of the first and third parts (Roesch and Davis) 
are to dévote their skill, kowledge and ability to the development and 
mechanical improvement and further invention of the said devices and 
ail other new and kindred inventions, which may be discovered by them 
in the development of the same gênerai line of mechanics"; third, that 
Wadsworth, "said party of the second part, bas agreed to advance to 
them [Roesch and Davis] a limited sum of money, to assist them in and 
about the said matters and to pay the expenses of taking ont letters 
patent for said inventions and others that may be hereafter applied for 
by the said parties of the first and third parts" (Roesch and Davis). 
And thereupon the parties stipulated, 

"First. That said parties of the first and third parts hereby coveuant and . 
agrée that they wlll dévote their best skill and energy during the time that 
may be at their disposai in connection witli the performance of their other 
duties, to the improvement, development and betternient of the said inventions 
hereinbefore particularly described and that they will fiirther use their best 
endeavors to make other and further discoveries and inventions in and about 
the said gênerai business, upon which they bave now entered m their own 
interest and the interest of the said party of the second lîart, and that the.y 
will divulge and disclose to the said party of the second part and to each 
other ail their said discoveries, inventions and mechanical ideas which maj' 
occur to them as often as may be required by either of the parties hereto aud 
that they will make, exécute aud deliver to each other aud to said party of the 
second part any and ail papers, writings, transfers, assignments and agreements 
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whlch may be necessary or proper to invest each other and said party of the 
second part each wlth one-third of the title to any of the sald inventions, dls- 
coveries, improveraents, devices or mechanical Ideas hereiu before referred to. 

"Second. And said party of the second part hereby agrées that he will pay 
and advance from time to time, as may be necessary for the benefit and ad- 
vantage of the said efforts to be faithfully made by said parties of the first 
and third parts and for the development thereof and for the procuring of 
letters patent for any inventions that hâve now been or may hereafter be 
made by said parties of the first and third parts or either of them severaily, 
such sums as may be required to the extent of not more than five hundred 
dollars. 

"Third. That said parties hereto further mutually agrée with each other 
that at such time as may seem prudent, they will each and ail severaily sell, 
assign, transfer and set over unto any corporation, joint stock company or 
other comblnation as that may be devised for the beneflt and development of 
the said business, each and ail their jnterest in each and ail said inventions or 
In any patents to be granted therefor. 

"Fourth. This agreement is vmderstood to extend to and include in and be 
binding upon ail the heirs, executors, administrators and assigns of the severa! 
parties hereto." 

About May 1, 1897, Roesch left the employ of the Johnson Com- 
pany, and on May 7, 1897, Roesch wrote Davis as follows: 

"Our agreements arcj as good as gold. No one can take them away from 
us. The only thing about them is that each of us can sell our interest, and 
each of us can manufacture separately without any of tlie other two getting 
profits from the business. If W. B. W, and yourself want me to go ahead as 
agreed, I will take out ail the other patents, while I am hère now. The 
agreements are .iust as good as If they were dated after the granting of the 
patents. * » * i wilî sign any agreement that will bind the three of us. 
* * * Davis, that agreement of yours is worth .$10,000 to you easily, beoause 
it includes ail my inventions as long as I live in that line. » * * You will 
hâve to leave and go right up to Bridgeport with me, and it won't take long 
to get started. * * * i vvill go right ahead with the patents. Ail you hâve 
to say is, 'Go ahead.' " 

On May 10, 1897, the three parties entered into the agreement mark- 
ed "Partnership Restriction Agreement," which is as follows : 

"Mémorandum of agreement by and between Alfred Roesch, party of the 
first part, William Wadsworth, party of the second part, and Frederick H. 
Davis, party of the third part, witnesseth : 

"That whereas the said party of the first part bas heretofore and on or about 
the 14th day of November, 1896, sold, assigned and transferred unto the said 
parties of the second and third parts and to each of them severaily one-third 
(Vs) of ail bis right, title and Interest in and to certain inventions upon which 
he, said party of the first part, had theretofore made application for letters pat- 
ent of the United States for improvements in automatic beat regulating devices 
(sériai No. 600,317, filed July 23, 1890), and for improvements In thermostats 
(sériai No. 609,935, filed October 24, 189G). And whereas by said assignment 
the said parties hereto own and controi each one-third (%) of the fuU and 
exclusive right to the said inventions assigned as aforesaid, and it is agreed 
between them that it is désirable that the entire right and interest in the 
said inventions and the right to manufacture and sell thereunder, shall be kept 
together and maintained as a whoie. 

"Now, therefore, this agreement witnesseth, that the said parties hereto in 
considération of the premises and the mutual covenants and agreements hereln 
contained, and of the sum of one dollar (.$1.00) by each to the other in hand 
paid, the receipt whereof is hereby acknowiedged, It Is mutually agreed as fol- 
lows : That for the term of seventeon years from and after the date of thèse 
présents neither of the said parties shall sell, assign or transfer his Interest 
in the said Invention or in the letters patent to be issued thereon nor any 
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part thereof nor in any Improvements and furtber additions and inventions re- 
lating thereto, nor assign nor grant any right, privilège or interest in or under 
sald inventions or said letters patent to any person, flrm or corporation with- 
out first liaving obtaiued tlie written consent tliereto of the otlier parties to 
this agreement." 

After signing the restriction agreement, Roesch and Davis both went 
to Bridgeport to work on Roesch's improvements, under an arrange- 
ment with Wadsworth that each should be paid $5 a day, and Wad- 
sworth advanced for tools and machinery, wages, etc., over $6,000 up 
to the formation of the company. Before the exécution of the second 
contract Roesch had applied for a third patent, and shortly after going 
to Bridgeport, and on June 7, 3897, he made four new appHcations, 
so that at the date of the formation of the company there were pend- 
ing in the Patent Office flve applications. Tvvo patents for inventions 
aiready assigned had issued to Roesch, Davis, and Wadsworth. On 
September 18, 1897, the tliree men incorporated the Davis & Roesch 
Température Controlling Company, the complainant. The certificate 
of incorporation provided for $! 5,000 of common stock and $5,000 
of preferred stock, and that ail of the preferred stock should be taken 
by Wadsworth, whereby he was enabled to choose a majority of the 
directors. On September 23 and 24, 1897, the dircctors of {he com- 
pany passed the following resolutions: 

Resolution of September 23. 

"Wliereas, Alfred Roesch, William B. Wadsworth and Frederick H. Davis 
hâve offered to transier, or cause to be transferred, to this company certain 
inventions and patent rights, including the patent of United States of America 
numbered 583,632, automatic beat regulator, Alfred Roescli, of Brooklyn, N. Y., 
assigner of two-thirds to William B. AVadsworth, Plainfield, and Frederick H. 
Davis, Elizabeth. N. J. : flled .Tuly 23rd, 189G, sériai No. 000,317 ; and also a 
certain patent No. 583,03'î, thermostat, Alfred Roesch, Brooklyn, N. Y., as- 
signer of two-thirds to William B. Wadsworth. Plainfield. and Frederick H. 
Davis. Elizabeth, N. J. ; flled October 24, 1806, sériai No. 609,935, and also cer- 
tain otber applications for patents wbich hâve been flled in the oflice of the 
Patent Office of the United States, to wbich patents bave not yet been issued, 
and also certain other property, ail of wbich is more especially described in 
the proposed written eonveyance thereof presented for the considération of the 
stockholders this day (for fuli copy of eonveyance see pages 73-76 of this min- 
ute book) and to cause a proper eonveyance thereof to be executed and deliv- 
ered to this company in considération of the issue of stock to tlie aniount of 
the value thereof in payment therefor, to wit, the sum of forty-flve thousand 
dollars, and whereas, it appears to the stockholders of this company that sucli 
property Is necessary for the business of this company and that the considéra- 
tion named is the value of the property proposed to be purebased. Now, there- 
fore, be it resolved, that the company do purchase the said property above 
mentloned for said price and that the directors and ofîicers of this company be 
autborizcd and instructed to perfect the purchase of the said property, and to 
cause to be issued therefor in proper form, pursuant to the laws of the state of 
New Jersey, fulI paid stock of this company to the extent of forty-flve thousand 
dollars, provided that in the Judgment of the board of directors of this company 
the above is the value of the property to be purchased." 

Resolution of September 24. 

"Whereas, by resolution duly passed at a meeting of the stockholders of this 
company, held on the 23rd day of September, 1897, the directors were author- 
ized and instructed to purcliase certain spocifiod property (for description of 
this property see pages 73 to 76), and upon the transfer of the same to pay 
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for tlie said property the sum of forty-flve thousand dollars in full paid com- 
inon stock of tliis company provided in the judgment of the board of directors 
the said priée was a f air valuation thereof ; and whereas, in the judgment of 
the board of diroctors the said property Is necessary for the business of the 
Company, and tbat the value thereof is the amount at par of the stock proposed 
to be issued in payinent thorefor. Now, therefore, be it resolved, that in ae- 
oordance with the provisions of the said resolution of the stockholdcrs, this com- 
I)any do purchase the said property for the sum of forty-five thousand dollars 
to be paid for in the full paid stock of this company at par value ; and the 
président and treasuror of this coiii])any are hereby authorizod, empowered 
and directed, upon the exécution and delivery of the said conveyance (the form 
of which is hereby approved), of the said property to issue and delivcr in ae- 
cordance with the said resolution the full paid comnion stock of this company 
to the amount of forty-five thousand dollars being four hundred and fifty 
shares of the par value of one hundred dollars cach in payment therefor." 

It is conceded that two assignments were made and delivered to the 
company, and constitute the matter to which référence is made for 
description on page "73 to 76" of the minutes of the directors. 

The assignments were as follows : 

Joint Assignment to Company, Dated October 11, 1807. 

"Whereas, letters patent of the United States Nusnber o83,G^>2 for an auto- 
matic beat regulator and letters patent Nnmber r)S:î,G:iS for a thermostat were 
issued on the first day of June. 1897. to Alfred Roesch of the city of Brooklyn, 
county of Kings, and state of Xew York, William P.. Wadsworth of Plainfleld, 
Union county and state of New Jersey, and Frederick II. Davis of Elizabeth, 
Union county and state of New .Tersey ; and whereas, we, said AHred Roesch, 
William B. Wadsworth and Frederick H. Davis, are the sole owners of said 
letters p.'itent and of ail the rights under the same ; and wliereas, the Davis & 
Roesch Température Coutrolling Company, a corporation organized under and 
pursuant to the laws of the state of New Jersey, is desirous of acquiring the en- 
tlre interest in tlie saine: 

"Now, therefore, to ail it may concern be it known that for and in considéra- 
tion of the Puni of one dollar to eaeh of us in hand paid, the receipt of which 
is by each of us hereby acknowledged, we the said Alfred Roesch, William B. 
W^adsworth, and Frederick H. Davis bave sold, assigned, and transferred and 
by thèse présents do sell, assign and transfer unto the said Davis & Roesch 
Température Controlling Company, Its successors or assigns. our whole right, 
title and interest in and to said letters patent No. rkS.3,632 and 583.03.3 and the 
inventions therein coutained together witli ail rights or causes of action which 
may bave heretofore accrued to us through any infringement by others of said 
letters patent; the same to be hcid and en.ioyed by the said Davis & Roesch 
Température Controlling Company for its own use and behoof and the use and 
behoof of its légal représentatives to the full end of the term for which said 
letters patent are or may be granted as fully and entirely as tlie same would 
hâve been held and enjoyed by us had this assigumeut and sale not been made." 

Sole Assignment Made by Roesch to Complainant, Dated October 11, 18!)7, and 
Recorded in the Patent Ollice October 12, 1807. 

"Whereas, I, Alfred Roesch, of the city of Brooklyn, county of Kings and state 
of New ïork, hâve invented certain new and useful improvements in air and 
fluid controlling and regulating devices. and bave filed applications for United 
States letters patent therefor, which applications were filed and numbered as 
follows : 

"Sériai No. 618,160, filed .Tanuary 6. 1807, for air controlling devices. 

"Sériai No. 639,757, filed June 7, 1807, for automatic température regulator 
for water heaters. 

"Sériai No. 039,758, filed June 7, 1897, for automatic température regulator. 

"Sériai No. 639.7.59, filed June 7, 1S97. for air controlling mechanism. 

"Sériai No. 639,760, filed June 7, 1897, for device for actuating fluid control- 
ling valves by fluid pressure ; and 
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"Wliereas, the Davis & Roeseh Température Controlling Company, a corpo- 
ration organized under and pursnant to the laws of New Jersey are desirous of 
acquiring the entire interest in saicl invention and the lettera patent to be ob- 
tained therefor: 

"Now, therefore, to ail whom it may concern be it Imown, that for and In con- 
sidération of the sum of one dollar to nie in hand paid, the receipt of which 
is hereby acknowledged, I, the said Alfred Roeseh, hâve sold, assigned and 
transferred, and by thèse présents do sell, assign and transfer unto the said 
Davis & Roeseh Température Controlling Company the full and exclusive right 
to the said inventions as fully set forth and described In said various appli- 
cations filed and numbered as aforesaid, and any and ail inventions of lilce na- 
ture or similar thereto which I hâve already completed, or which may hereafter 
be completed by nie. I do hereby authorize and request the Commissioner of 
Patents to issue tlie letters patent granted upon the foregoing applications to 
the said Davis & Roeseh Température Controlling Company as assignée of my 
entire right, title and interest in and to the same and the inventions therein 
oontained, for the sole use and behoof of the said Davis & Roeseh Température 
Controlling Company and Its légal représentatives." 

It will be observed that the joint assignment spécifies the two patents 
definitel}'- mentioned in the first and second aj^reements made by the 
three men, while Roesch's assigfoment specifically mentions the sériai 
number of five applications and upon which four patents were after- 
wards issued, Nos. 595,654, 616,141, 616,142, 663,092. Thereafter 
Roeseh continued to make inventions that were improvements upon 
the devices covered by the assignment, and assigned 19 thereof to 
the complainant ; and to compel the défendant to assign two other 
similar inventions the bill is filed. Tagliabue is joined as a défendant, 
as he holds assignments of such two inventions dated severally Julv 
7 and 35, 1903. 

Roeseh contends that he did not assign the 19 inventions pursuant to 
the stipulation contained in the assignment of October 11, 1897, but 
that such assignments were pursuant to a new agreement, whereby 
Roeseh was to hâve royalties on the devices covered by such 19 patents. 
Although Roeseh, after the formation of the company, exhibited dis- 
satisfaction with his relations to the complainant and proposed a read- 
justment of such relations, and although Wadsworth proffered a writ- 
ten plan for a change of such relation, nothing resulted. And it is 
considered that Roeseh did assign the 19 patents pursuant to the Octo- 
ber, 1897, agreement. The two patents that he did not assign are of 
a like nature or similar to those covered by his sole assignment, and 
as between him and the complainant they belong to the latter if they are 
covered by the terms of the assignment. The language spécifies certain 
inventions, "and any and ail inventions of like nature or similar there- 
to which I hâve already completed, or which may hereafter be complet- 
ed by me." Roeseh seems to hâve regarded the assignment as cover- 
ing future similar inventions by his transfer of inventions through the 
several following years. In his letter of November 30, 1897, to Wads- 
worth he says : 

"Now, as to future Inventions I wisii to say this : I hâve agreed to assign 
them to the D. & R. Co., and I propose to live up to it. Of course, there were 
no conditions mentioned in the agreement. What I want to corne to is tlùs, 
what interest am I to hâve in those invciitiousV" 
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He then points out the hardships and possible vicissitudes of his ex- 
isting relations to this company, and makes a suggestion for his benefit 
and protection. That he was dissatisfied with what was secured to him 
is apparent, as is the fact that Wadsworth proposed a new arrange- 
ment. But the proposai by Wadsworth or Roesch for a différent or 
fairer allotment of interest does not change the légal status of the par- 
ties. The first agreement between the men covered the tvvo patents in 
controversy, and the corporation was the ovitgrowth of that agreement, 
and was created pursuant thereto. The three assigned to the company 
whatever was in esse when the contract was made, and Roesch with the 
necessarily implied assent of Wadsworth and Davis assigned by the sole 
assignment to the company whatever had corne into existence up to that 
time, and whatever Roesch should thereafter complète along the same 
line. It is considered that the agreement and déclarations of Roesch, 
and the conduct of the parties after the sole assignment, illustrate that 
the intention was to vest future similar inventions in the complainant, 
and that Roesch should by the decree of this court be directed to ex- 
écute proper assignments of the two patents. 

The next question is whether Tagliabue is affected by the assignment 
or notice thereof. Tagliabue has made thermometers and kindred in- 
struments at 53 Fulton street, New York, for over 30 years. He bought 
goods of the complainant in the usual way from July, 1899, to 1901. 
Then relations became more intimate, and Wadsworth suggested the 
combination of the complainant's business and that of Tagliabue, but 
it was not done. But in July, 1901, Tagliabue and the complainant 
made a contract for the sale by the former of the latter's devices, and 
Davis was at that date engaged by Tagliabue as a salesman, and that 
relation continued until December 31, 1903. In 1901 Roesch had a 
conversation with Tagliabue about entering his service, and défendants 
charge that Davis urged such an arrangement and that Wadsworth 
prevented it, and that Davis had repeatedly stated to Tagliabue and to 
his superintendent that Roesch had no contract with the complainant 
that would prevent Roesch entering Tagliabue's employ and devising 
température regulators that would not infringe Roesch's inventions un- 
der which complainant was manufacturing. On December 31,' 1902, 
Davis left Tagliabue's service and devoted himself entirely to the com- 
plainant's business, and Roesch took charge of complainant's factory 
in Jersey City, where he continued to April, 1903, when he went to 
Chicago upon complainant's business, but converted his trip into a de- 
bauch, to which he was subject, and upon Wadsworth refusing to send 
him money Roesch's service with the complainant ceased. While 
Roesch was so absent and in April, 1903, Davis met Tagliabue at the 
Astor House, and, as he testiiîes, explained to him the nature of 
Roesch's obligation to the complainant, and described the rights of the 
complainant to such inventions as Roesch might make in the manner 
now claimed by the complainant. Tagliabue dénies that such infor- 
mation was imparted to him, and the évidence of otiier witnesses is in- 
volved upon the question of such spécifie notice. On May 14, 1903, 
Roesch entered Tagliabue's employ to devise température controlling 
devices, which devices défendants state should not infringe existing 
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patents. On July 8, 1903, Wadsworth in his individual capacity wrote 
to Roesch, relating to the purchase if the latter stayed in the complain- 
ant's employ: 

"As you know, I hâve already over $30,000 in the compnny. I am not very 
anxious to put more in, and especially as I see you are getting out a nevv hot 
water regulator that is going to éclipse ours. Whether this is true or not you 
know better tlian I. If it is true and you bave a better regulator, I do not 
think the Davis and Roesch stocli would be worth mueh of anything." 

It was about September, 1903, that the complainant made a formai 
statement of its présent claim to TagHabue and Roesch, and the présent 
bill was filed September 28, 1903. In October, 1904, Hohmann, who 
had been for several years in Tagliabue's employ, left it'for service 
with Taylor Bros., who had the selling agency of complainant's goods. 
This is noticeable as his évidence relates to the question of actual no- 
tice to Tagliabue of the scope of complainant's rights. 

Référence bas been made to the proposed consolidation of complain- 
ant's and Tagliabue's business in 1901. At that time complainant con- 
tends that the partnership agreement of November 14, 1896, the re- 
striction agreement of May 10, 1897 (called herein "second" agree- 
ment), and the assignments of October 11, 1897, were submitted to 
TagHabue. The évidence is conflicting, but it is probable that thèse 
papers were submitted to Tagliabue. Complainant's évidence of spé- 
cifie acts and conversations furnishes an affirmative history that is more 
persuasive than the négation of Tagliabue and Roesch. As Tagliabue 
saw thèse documents, as he had been and continued in such familiar 
business relations to the complainant's company, buying and selling 
complainant's goods made pursuant to Roesch's patents, and had con- 
versation with Davis about Roesch's relation to the complainant, al- 
though he dénies notice of ownership of future inventions, it is con- 
cluded that he had notice of the complainant's interest to such an extent 
that he must be declared to bave known that the two patents in ques- 
tion were invented while Roesch was still in the complainant's employ- 
ment, and presumably belonged to it. Hence they do not fall under 
Tagliabue's contract with Roesch, and are identified as inventions that 
Roesch brought into being for the very purpose of becoming the prop- 
erty of the complainant. Roesch entered Tagliabue's service May 14, 
1903. Ey July 7th he had assigned one patent to Tagliabue; by July 
27th he had assigned another. It is difficult to believe otherwise than 
that Tagliabue knew that he was taking assignments of patents not in- 
vented in his service. If it can be contended successfully that the as- 
signment could not carry the products of Roesch's mind that he con- 
ceived and executed in Tagliabue's employment, which employ ment 
was undertaken and continued at Tagliabue's expense for the very pur- 
pose of stimulating and effecting such inventions, yet as regards the two 
patents the resuit was essentially reached, while Roesch was practically 
fulfilling the contract between him and the complainant with the facil- 
ities and appointments that such employment otïers. 

It is decided that the complainant is entitled to a decree directing the 
défendants to assign to complainant the two patents in controversy. 
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DAVIS & ROESCH TEMPERATURE CONTROLLING CO. v. ROESCH et al. 

(Circuit Court, E. D. New York. July 18, 1906.) 

Patents — Infbinoemext. 

The Roesch patent. Ko. 717,122, for a pressure govemor, elaim 5 con- 
strued, and as llmited by t'ie prier art heU not Infringed. 

In Equity. On final hearing. 

James C. Chapin, for complainant. 

Kenneson, Emley & Rubino (Seabury C. Mastick, of counsel), for 
défendants. 

THOMAS, District Judge. This is a suit in equity to enjoin the 
défendants from the infringement of daim 5 of letters patent No. 
717,122, issued to A. Roesch December 30, 1902. Claim 5 is as fol- 
lows: 

•'In a regulator, tlie combination with a valVe-easing having two valve-seats, 
of two oppositely-opening valves flttpd to said casing to engage said seats and 
arranged in Une with each otlier, and an adjustable screw, iltted to one valve 
and engaging the other, substautialiy as and for the purpose set forth." 

Assuming that Roesch is bound by the patent, so far as concerns 
the fifth claim, it is thought that the invention as claimed is not broad 
enough to cover défendants' structure, as shown in Exhibit B. The 
patentée used two valves, each on its own stem to act alternately, so 
that, when one was by certain pressure forced shut, it would by con- 
tact force the other open. To effect this the length of the combined 
valves and their stems must be somewhat greater than the distance 
between the seats of the valves. But the distance that it was désirable 
that the valves should open might vary, and to meet any demands in 
that regard he threaded an adjusting screw in the end of one valve. 
By screwing this in or out he got the proper adjustment. This is 
what he says : 

"The inner ends of tlie valves, 14 and 15, are in contact with each other, and 
I hâve provided an ndjusting-screw, 2(5, in screw-threaded engagement with 
one of said valves and bearing against the other, in ordor to adjust the amount 
of opening possible for elther of the said valves. The adjusting-screw, 26, 
will be so adjusted that when either one of the valves is closed the other 
valve will always be open. In the position in which the parts arc illustrated 
herein the Inlet-valve, 14, is closed, and consequently the discliarge- valve, 15, 
is opened. When pressure rises in the pressure-cliamber, 5, so as to further 
overconie the tension of the spring, 22, the discharge-valve, 15, will be closed, 
while the inlet-valve 14 will be opened." 

The use of a screw to adjust mechanical parts to desired dimensions 
had been long in gênerai use. The use of a screw in relations similar 
to those appearing in the présent combination had been suggested by 
Cullingworth & Potter in letters No. 287,105 in 1882, bv Davison 
in letters No. 364,708 in 1887, by Clark in letters No. 478,088 in 
1892. Hence the use of a set screw to adjust the length of a valve 
or valves could not be claimed by the patentée. In fact, he did claim 
it quite narrowly. He diagrammatically showed two valves meeting 
in the casing, alternately pushing each other in and out. To do this 
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they had to open in opposite directions. They had to be "arranged 
in line with each other." To make one long enough to push the other 
out, but yet not so long as to push it too far out, one had to carry an 
adjustable screw at its inner end, "engaging the other valve." The 
language exactly fits the spécification and the diagram. It is simple 
and ought to be construed to mean what it plainly says. The complain- 
ant contends that "oppositely-opening valves" does not refer to direc- 
tion, "but to their opération, by which the opening movement of one 
is against or opposed to the opening movement of the other." It is 
understood that the complainant urges that "oppositely-opening" means 
"alternately opening," or oppositely opening in point of time. This 
is interprétation by argument. The plain interprétation needs no ar- 
gument. The words say that valves open oppositely, and so they do. 
If they open oppositely in this case, they cannot both be open and shut 
at the same time, because one in shutting pushes the other open. The 
défendants' combination shows a screw^ used to increase or to decrease 
the combined lengths of two valves and the stems to which they are 
attached. There are two valves. Each is attached to a stem or lever, 
and each is at right angles to its stem and engages a seat in the casing. 
But the stems are not placed end to end, with a screw in the end of one 
to enlongate or to shorten it. One stem is pivoted on bearings sup- 
ported in the casing, the other is supported by bearings supported on 
the first stem, so that one stem rides on the other, and the screw is 
used to vary the distance between them. The following sketch shows 
the parts : 




Complainant describes the device as follows : 

"d aart d' are levers carryiiig respectively valve, c e', eoiitrolling parts, b 
and b'. Fitted to one lever, d', and engaging tlie other lever, d; is a screw, 
e wbicU adjusts the moveuients of the valves, c (;'. B is a carbon rod inslde of 
a métal tube, C, and when, bv variations in temiieratnre, the métal tube, 0, 
contracts the carbon rod is litted thereby, and acts against the shoulder of 
lever d' to lift the valve, C, froni its seat, and ojien it. The opening move- 
ment of valve, c', acts against valve, e, to close the latter. When the tempera- 
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tiire rises and the métal tube, C, expands, rodi, B, which Is of earoon, and 
less sensitive to the variations in température than tube, C, will fall, and 
lever, d', being relieved of the pressure of the rod, will be actuated by the 
spring, f, to close valve, c', bctause the tendency of the spriug, f, is to 
lift valve, c, ofC its seat; the opening inovement of valve, c, closes valve, c'. 
In brief. the opening movement of one valve neeessarily produces a elosing 
movement of the other, the valves acting ahvays in opposition to each other." 

The valves are not "oppositely-opening," except in the sensé that 
one opens when the other shuts. In the nature of the case they cannot 
be oppositely opening. The valves are not "arrangée in line with 
each other," within the meaning of the description of the claim, nor 
is there an adjustable screw "fitted to one valve and engaging the other, 
substantially as * * * set forth," although the screw in one stem 
engages the screw in the other "for the purposes set forth"; that is, to 
make the combined stem and valves longer or shorter. 

The whole case seems to be this : The défendants' device inf ringes 
if, in view of the prior art and the well-known use of set screws, the 
complainant's claim is broad and unlimited enough to cover the use 
in pressure governors of a set screw, to increase or decrease the com- 
bined length of two valves (including their stems), so that one valve 
will, under pressure, drive the other shut, and the pressure being re- 
moved, allow it to open. It is considered that the complainant is not 
entitled to such invention under the claim in question. 

The bill will be dismissed. 



LOCKLIN et al. v. BUCK. 

(Circuit Court, E. D. New York. May 7, 190G.) 

Patents— Infeingement—Woven Wire Fabbic. 

The Locltlin and Fox patent. No. 655,253, for an Improvemcnt In woven 
wire fabrics, which consists in llattening the ends of the colis to bring 
the wlres into a common plane, and binding the same "by a metalllc 
strip folded longitudinally so as to inclose the flattened ends of the coiled 
Btrands of the fabric and then folded again upon itself," discloses patent- 
able invention, and is valid in view of its acknowledged utility, but is 
limited by its langiiage to the use of a strip which is folded "again upou 
itself," and is not Infringed by a construction in which the iipper side 
of the binder as first applied Is narrower than the lower side and the 
second fold is made upon the fabric 

In Equity. On final hearing. 

James H. Raymond, Otto R. Barnett, and Arthur M. Pierce, for 
complainants. 
William Parmenter Martin and Clarence Ladd-Davis, for défendant. 

THOMAS, District Judge. The bill is filed to restrain the infringe- 
ment of letters patent No. 655,253, dated August 7, 1900, on an ap])li- 
cation filed August 14, 1899, for improvements in woven wire fabrics. 
The claim is as foUows: 

"As a new article of manufacture, a woven-wire fabric coraprisîng woven 
colled-wire springs having the ends thereof flattened to a common plane and 
bound by a metalllc strip folded longitudinally so as to inclose the flattened 
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ends of the eoiled strnnds of the fabric and tben folded again upon Itself, 
substantially as described." 

The spécification states: 

"Tbe fabi'ic is coniposed of a séries of parallel strands, B, composcd of a 
number of eoiled wires spaced a sligbt dislance apart and conneeted by a pair 
of single-wire strands interposed therebetween, which single wires are iutor- 
laced with each otber and Mitli tlie strands, B, in the course of manufacture 
of the fabric, the single-wire strands beiug formed in colis of a diameter sub- 
stantially equal to tliat of the piural-wire strands, so that the whole forms a 
fabric of substantially-uniform thickness." 

The Spécification states the mischiefs that arose before tlie use of the 
patentée! article : 

"Wheu the ends of the wires forming the varions strands are not properly 
held before being attachcd to a frame they not only spring longitudiually but 
of their relative positions in the fabric, so as to cause the séparation and en- 
tanglement thereof, but by reason of their spiral winding they ail beud and 
twist laterally in ail directions, sometimes causing disintegratiou of the fabric." 

To prevent such results the patentées provided for each side of the 
fabric a metallic binding strip, and the method of application is de- 
scribed in the spécification, as follows : 

"Wheu the fabric is formed to tlie desired lengtli, the ends of the coils are 
pressed flat upon each other and inserted in the U-sha]ied métal strip, G, as 
shown at the right hand side of Fig. 3, so that the ends of ail the coiis are 
secured and cannot become displaced. The U-shapcd métal strip is then bent 
transversely upon itself, as illustrated at the left hand side of Fig. 3, and the 
whole subjected to poworful compression, so that tlie strip, witli the ends of 
tlie strauda inserted therein, will remain permanently in the form shown at 
the left in Fig. 3. * * * 

"The binding strip in our fabric lias a three-fold function to perform — that 
of fastening or securing the ends of the coiis as against unraveling or spread- 
ing, tliat of securing such ends in such. a way as to wlthstand the great pres- 
sure to which a woven-wire fabric is subjected in use as a bed-spring, and that 
of affording a means of firmly and securely fastening the fabric to a bed- 
frame." 

The évidence shows the value of the binding for such purpose, also 
for the préservation of the integrity of the fabric in handling, storing, 
and transportation, and the appréciation of its value by extended use, 
and the acquiescence of the trade in the patent. 

It is hardly necessary to make référence to articles in any particular 
art to illustrate that there was nothing new in preserving the edges of a 
fabric by covering the same with a métal binding. For instance, in the 
patent No. 45i,027, issued to Brothers in 1891, the spécification states: 

"The wiro fabric of the bed-bottom is secured between clnniping-pieces 11 
and 12, and the pièces 11 and 12 are preferably secured together by rivets." 

To make use of thèse clamping pièces it is presumable that the wires 
were brought to the same plane. The letters do not seem to indicate 
whether the clamping pièces are of wood or of métal. In letters patent 
No. 507,814, issued in 1893 to Rich, for a window screen, the wire 
fabric was secured, as described in the spécification, as follows : 

"The lower edge of the wire, I, socure in a rigid metallic frame, constructed 
prefernbly as shown in Figs. 3 and 4 and cons-isting of tlic crossbar, L', and 
the guide strii)S, M, at the ends of the cross-bar. ïhis I preferably make of 



LOCKLIN T. BUCK. 717 

tin or otber suitable sheet métal, foldJDg the tin double to form sockets in 
tbe top of tlie cross-bar and the inner side of the guide strips into whieh the 
lower ed^e and the lower end of tlie side edges of the wire cloth are adapted 
to bo cugaged. To secure the cloth in the cross-bar, I, preferably double it 
upon itsclf, as shown in Fig. 4, by mailing the loop or bend, N." 

So far as the insertion of the cloth in the metallic frame and the 
doubling of the frame upon itself are concerned, the process is precise- 
ly the sanie as that employed by the patent in suit, and the complain- 
ants hâve transferred this method of binding and folding f rom one art 
to another. However, it must be noticed that it was some six years 
from the Rich application to the application for the patent in suit, and 
also that the refractory and troublesome fabric to which the présent 
patent applies is quite another matter from the wire cloth used for 
screens, and that meantime no one had made any pro^ress toward, or 
suggestion of, the présent binding, until the patentées came forward 
with their application. It seems a simple matter to flatten down the 
ends of the spiral wires to a common plane, to clasp them in a metallic 
border, and fold this border over upon itself. Yet this method of bind- 
ing was so long in coming, it.cured so many annoying and expensive 
evils in the handling of spiral fabrics, it has been so welcomed by the 
trade, it has so appealed to the Patent Office, that the court can hardly 
fail to ascribe to it patentable novelty. 

But hère it should be observed that the claim is not broadly for a 
metallic binding, folded either upon itself or upon the fabric, but for 
such a binding folded "again upon itself," and so it is shown. Now, 
the défendant does not do this, literally at least. The défendant clasps 
the edge of the fabric with a metallic binder, but the Upper side of the 
binder is shorter than the lower side. Thereupon the upper side is 
carried upward and forward, until it is folded upon the fabric itself. 
In other words, it is not folded upon itself, but upon the fabric. The 
complainants urge that this falls within the claim, because, as asserted, 
the défendant obtains the same resuit. If by this it is meant that he 
has a practicable binder, the statement is truc ; but he does not obtain 
the same resuit by the same method of folding. In the complainants' 
fabric when the binding is complète — that is, when two folds hâve 
been made — ^there are two layers of the fabric and four of the strip with 
which it is bound, while at this state the défendant shows two layers 
of the fabric and three of the strip. In its final condition, what mav 
be called a hook in the complainants' fabric is caught around a fold 
in what was at the first folding the upper side of the binder, and held 
firmly by another fold in what was the lower side of the binder. The 
defendant's arrangement is dissimilar. When the binder is folded up- 
on the fabric, the axis of its primary fold rests against the outer edge 
of the upper side of the binder; so that the fold of the fabric in the 
defendant's case has a thrust and conséquent support quite différent 
from that of the complainants. In the complainants' case the original 
lower side of the fold of the fabric fits into a fold in the lower side of 
the binder. The same is true of the defendant's binder. 

It is concluded that the complainants bave so limited their claim 
that they may not justly charge the défendant with infringemcnt. 
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EASTWOOD et al. r. CUIT.ER-HAMMER MFG. CO. et al. 
(Circuit Court, E. D. Wisconsin. November 16, lOOG.) 

1. Patents— Suit fob Infringemiînt— Pleading. 

A bill for Infriugement of a patent must specifically allège ail ot the 
facts iiecessary to show the validity of the patent under the statutes, and 
a failure to allège that it was is.sued in the naine of the United States or 
under the seal of the Patent Office, or that it was signed by the Commis- 
sioner of Patents, renders the bill demurrablo. 

fEd. Note.— For cases In i>oiut, see Cent. Dig. vol. 3S, Patents, §§ 507, 
508.] 

2. Same. 

A bill for infringement of a patent containing a number of claims must 
speciflcally enumerate the claims to be relied on, and where it does not the 
objection may properly be raised by demurrer on the ground that it is 
inéquitable and unconscionable. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 38, Patents, § 509] 

In Equity. On demurrer to bill. This was a bill for infringement 
of a patent, to which a demurrer was filed ; the fourth ground being 
that there was no allégation that the letters patent in suit were issued 
in the name of the United States of America, nor under the seal of 
the Patent Office, nor that they were signed by the Commissioner of 
Patents, and the eighth, ninth, and eleventh grounds, in substance, 
that the bill was inéquitable and unconscionable, in that it did not 
specify which of the 18 claims of the patent were relied on. 

Pierce & Barber, for complainants. 

Jones, Addington & Ames, for défendants. 

QUARLES, District Judge. This is a demurrer to a bill in equity 
filed by complainants for the infringement of a patent and for an in- 
junction and accounting. The demurrer is based upon 11 grounds. 
The demurrer is overruled as to the second, third, fifth, sixth, seventh, 
and tenth grounds of demurrer. The demurrer is sustained as to the 
fourth, eighth, ninth, and eleventh grounds. 

The ruling on the fourth ground, that "there is no suflficient alléga- 
tion that the letters patent in suit were issued in the name of the 
United States of America, nor under the seal of the Patent Office, nor 
that they were signed by the Commissioner of Patents," is predicated 
upon the case of Jîlliott & Hatch Book Typewriter Co. v. Fisher Type- 
writer Co. (C. C.) 109 Fed. 331, where the averments of the bill were 
identical with those in suit upon this subject. Under a libéral rule of 
pleading, the gênerai averments in the bill that the patent was issued 
by the proper officers of the government, in conformity with the spécial 
acts of Congress relating to that subject, would probably be sufficient; 
but, inasmuch as the sufficiency of such gênerai averments in a bill 
of this kind has been passçd upon, I feel constrained to follow the 
authority of the case above cited. 

As to the eighth, ninth, and eleventh grounds of demurrer, it was 
practically conceded by the learned counsel for the complainants, up- 
on the argument, that it would be inéquitable and unjust to require the 
défendants to make search and préparation upon the 18 claims in the 
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patent in suit, as would be necessary under a bill alleging infringement 
of the patent generally, without specially enumerating the claims to 
be relied upon, and that the actual litigation contemplated by the com- 
plainants against the défendants wonld probably involve only 4 or 5 
of such claims. Under thèse circumstances, I hold that the bill is de- 
fective, in that it does not allège which of said 18 claims are embodied 
by the défendants in the infringing mechanism, and this objection is 
properly raised by demurrer. 

Leave is granted for the complainants to amend the bill, as they 
may be advised, on or before the January rule day. 



UNITED STATES v. STANDARD OTL CO. 
(District Court, N. D. Illinois. January 3, 1907.) 

1. Cabbiers— Interstate Commerce— Consteuction of Statute Feohibiting 

Rebates. 

The pnrpose of Congress In the enaetment of Act Feb. 19, 1903, c. 708, 
§ 1, 32 Stat. 847 [U. S. Comp. St. Supp. 1905, p. 599], known as the 
"Elkins Law," was to secure uniform freight rates to ail shippers, and its 
provisions are violated by the giving or receiving of any rebate or con- 
cession whereby any property shall be transportée at a less rate by any 
Interstate carrier than that named in the tariffa published and flled by 
such carrier, whether by direct agreement between shipper and carrier 
or indirectly by "any devlce whatever" ; and where a railroad Company bas 
published and filed a schedule of rates on interstate shipments to points 
beyond Its own Une said section applies to such rates equally with those 
between points on Its own road. 

2. Same— Rebates Received by Consignée. 

A consignée, no less than the conslgnor, Is chargeable with a violation 
of section 1 of the Elkins law of Pebruary 19, 1903 (32 Stat. 847, c. 708 
[U. S. Comp. St Supp. 1905, p. 599]), by receiving rebates or concessions 
from the published tariffs of an interstate carrier through the eancella- 
tiou of terminal charges at the point of destination which form a part 
of the tarilïs as so published. 

3. Same— StattjTe— Time of Taking Effect. 

The joint resolution of Congress approved June 30, 1906, provlding that 
the rate law of June 29, 1906 (34 Stat. 584, c. 3591), "shall take effect anrt 
be in force slxty days after its approval by the Président of the United 
States," was ineffective to prevent such law from going into effect in 
aecordance with its tenns on the date of its approval by tlie Président, 
which was the preceding day. 

4. Statutes— Effect of Repeal of Pénal Statute— Statutoey Rule op Con- 

struction. 

Rev. St. § 13 [U. S. Comp. St. 1901, p. 6], whleh provides that "the repeal 
of any statute shall not hâve the effect to release or extinguish any penalty, 
forteiture or liabillty incurred under such statute, unless the repealing 
act shall so exprefisly provide, and such statute shall be treated as still re- 
maining in force for the pnrpose of sustaining any proper action or prose- 
cution for the enforcement of such penalty, forfeiture or liability," was 
not an attempt by the Congress which cnacted it to curtail the authority of 
succeeding Congresses by limiting in advance the effect to be given to their 
enactments, but was the- substitution of a new rule of construction to be 
observed by the courts with respect to statutes to be thoreafter enacted 
which is to be followed' until abrogated by some later Congress ; and under 
it the repeal of a pénal statute extinguishes no penalties previously incurred 
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tLereupder In thé absence of an express extinguishing clause in tlie repeal- 
Ing act 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Statutes, § 368-370.] 

5. Cabhiers— Act Regulating Intekstatb Oàrriebs— Effect of Repeal of 

PfiiOR Statutes. 

Section 10 of tlie rate law of June 29, 190G (34 Stat. 595, c. 3591), wliicli 
provides that "ail laws and parts of laws in eouflict with tlie provisions 
of this act are hereby repealed, but the amendmeuts hereiu provided for 
sliail not affect causes now pending in courts of tbe United States, but 
sucb causes sball be prosecutetl to a conclusion in tbe manner beretofore 
provided by law," was not inteuded to relieve ofïenders under tbe old law 
froui subséquent indictment and prosecutiou for sucli offenses, wbile 
leaving tbose previously Indicted subjeet to punisbinent, but nierely to 
prescribe tbe rule of procédure wbicb sbould control in pending causes, 
and in view of Rev. St. 1871, § 13 [U. S. Oomp. St 1901, p. CJ, must be so 
construed. 

6. Same— Indictment FOB Receiving Rbbates. 

An indictment for violation of section 1 of the Elkins law of Februarif 
19, 1903,(32 Stat. 847, c. 708 [U. S. Comp. St. Supp. 1905, p. 599]), for giv- 
ing or rgcciving rebates, need not allège tbat tbe carrier's publishîd rate 
., was a reasonable rate, nor set out its tariffs in full, it being suilitient to 
aver tbat a certain named rate was in force between désigna ttd points 
as sbown by tbe publisbod tariffs. 

7. Same. 

An indictnient for receiving rebates in violation of section 1 of tbe Elkins 
law of Pebruarj' 19, 1003 (32 Stat. 847, c. 708 LU. S. Comp. St Supp. .1905, 
p. 590]), wbicli cbarges tbat tbere was an arrangement between sevoral 
carriers baviug Connecting Unes f ir tbe continuons transportai ion of proi)- 
erty over sucb Unes between certain points, and tbat the lowest total rate 
as sbown by tbe i>ublished tarilfs of said several carriers was a certain sum 
per hiuidrcd pounds on a particular product, but tbat sucb product was 
transiiorted for défendant at a lower rate, is bad, in tbat it does not néga- 
tive tbe existence of a joint tbrough rate lower tlian tbe total of tbe 
local rates. 

On Demurrers to Indictments. 

Edwin W. Sims, U. S. Attv., and Jamçs H. AVilkerson, Spécial Asst. 
U. S. Atty. 

John S. Miller and Alfred D. Eddy, for' défendant. 

LANDIS, District Judge. Thèse prosecutions are for alleged 
violations of section 1 of the act approved February 19, 1D13, known 
as the "Elkins Law." Act Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. 
Comp. St. Supp. 1905, p. 599]. The charge is that the défendant ob- 
tained the transportation of its property by varions railway companies 
at rates less than those named in the carriers' published scnedules. The 
offenses are alleged to hâve bcen committed prior to the enactment 
of the law approved June 29, 190G, known as the "Rate Law." Act 
June 29, 1906, c. 3591, 34 Stat. 584. The indictments were returned 
August 27, 1906. 

I shall consider first the defendant's contention that the Elkins law 
did not prohibit a shipper from taking directly from a carrier a less 
rate than the published tariff; the defendant's claim being that thei 
purpose of the law was merely to prohibit the parties from resorting^ 
to indirect methods, or inventing fraudulent devices to obtain preferen- 
tial treatment. Now, until this argument was advanced hère, the. 
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court had supposed that everybody agreed that what Congress was 
trying- to do was to secure uniform freight rates, and that the various 
prohibitions and penalties were imposed to accomplish that resuit. I 
had never heard an intimation to the contrary from any quarter; and 
hâve heard nothing in this argument to change the court' s niind on this 
proposition. It is written in every section and hne of the law diat the 
thing sought by Congress was a fixed rate, absolutely, unvaryingly uni- 
form, to be adhered to until publicly changed in the manner provided 
by law. The thing prohibited was the departure from that rate by any 
means whatsoever, whether direct between the parties or indirect by 
the employment of the most deviously circuitous subterfuge. 

It is also urged by the défendant that, to require a shipper to adhère 
to a fixed published rate, defeats the ultimate object of the intersvate 
commerce législation, that object being the transportation of propcrty 
for a reasonable compensation. The court is unable to see that this 
resuit foUows. What Congress wanted to bring about was rcrisonable 
rates for ail shippers, not simply for some shippers ; and CoT^t-ess 
knew that as an essential prerequisite to this préférences would hâve 
to be abolished. To abolish préférences,, the law provides that the pub- 
lished rate shall be the only lawful rate. This does not mean tliat a 
rate once fixed and published shall never be chan.ged, but it d'^p'^ n-p-m 
that, when the change is made, it must be in the way provided by law, 
namely, by publication, to the end that the new rate may be available to 
ail shippers at the same time, on equal terms. 

Another point urged is that at least some of the indictments are bad 
because they allège that the défendant procured its property to be 
transported for less than the published rate from or to points beyond 
the carrier's own line; the argument being that the interstate commerce 
law reqûires the carrier only to publish rates for the transportation of 
property between points on its own road. This means that if a railway 
company, owning a road extending from Chicago to Springfield, 111., 
and Connecting therewith a line extending to Memphis, Tenn., should, 
by some sort of arrangement with such Connecting line, equip itself to 
transport property from Chicago to Memphis, and should^ thereupon 
publish a rate showing its charges for such transportation, it is under no 
obligation to adhère \o such published rate, but is at liberty to extond 
such preferential treatment as business expediency may seem to require. 
The court does not understand this to be the law. The shipping pub- 
lic is no more concerned with the question of whether the carrier owns 
the roadbed through to destination than it is with the question whether 
the carrier owns the car in which the property is transporterl. In such 
case the law regards such carrier so publishing its rate as thercb^' an- 
nouncing that it bas f acilities for the transportation of property between 
the points mentioned in the schedule. Whether part of the distance is 
covered by lease, license, or some species of traffic arrangement is 
whoUy immaterial. The rate once published, until publicly changed 
according to law, is no less binding upon ail parties than it would be 
if the carrier owned outright the entire line. 

The storage charge refund indictments are attacked by the défend- 
ant. There the allégation is that the published freight tariffs of the 
148 F.— 4G 
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Lake Shore & Michigan Southern Raiiway Company showed that the 
carrier would impose a certain charge for the storage of shipments of 
petroleum after their arrivai at Chicago ; that a quantity of oil product 
was shipped from Whiting, Ind., to the Standard Ôil Company at 
Chicago, and remained in the custody of the raiiway company until 
a substantial claim had accrued in favor of the carrier on account of 
such storage; and that the debt was canceled as a concession or rebate 
to the Standard Oil Company in respect of the transportation of the 
property. The law requires the published tarifï to show everything 
in the way of terminal régulations which in any way affects the cost of 
the service rendered by the carrier, and such published terminal charge 
is no less binding on the parties than is the tariff specified for the 
transportation. The défendant challenges thèse indictments because 
it does not appear that the Standard Oil Company was the shipper, but 
was only the consignée. I do not understand that the law is operative 
only on consignors who, as such, would, in the very nature of things, 
hâve little, if any, interest in the question of such terminal charges as 
are mentioned in thèse indictments. 

It is contended in behalf of the United States that the act of June 
29, 1906, did not go into effect until after thèse indictments were re- 
turned. The pertinency of this proposition will appear hereafter. It 
is urged that this postponement was efïected by the adoption of the 
joint resolution by Congress, approved June 30, 1906. That resolu- 
tion provides that the rate law "shall take effect and be in force sixty 
days after its approval by the Président of the United States." Of 
course, the purpose of this resolution is obvions. But it was whoUy 
ineffective until approved by the Président. This occurred on June 
30th. And by its own tenns the act became effective upon its approval 
by the Président one day before. Plainly, therefore, on June 30th 
the resolution was powerless to postpone that which had already oc- 
curred on June 29th. While possibly on June SOth the resolution 
might operate to suspend the act for a period of time (and as to this 
I express no opinion), the questions presented by the demurrers to 
thèse indictments are to be determined as if a postponement or sus- 
pension of the act had not been attempted. 

This brings us to what the court esteems to be the real question in- 
volved in the pending controversy. For the United States, it is con- 
ceded that under common-law rules of construction the repeal of a 
pénal statute opérâtes to wipe ont ail offenses against such repealed 
law, unless there is a statutory provision expressly authorizing their 
future prosecution. But it is denied that the act of June 29th repealed 
section 1 of the Elkins law, and it is maintained that, even if it were 
so repealed, offenses against the Elkins law are kept alive for future 
prosecution by section 13 of the Revised Statutes, enacted in 1871 [U. 
S. Comp. St. 1901, p. 6], which provides: 

"ïhe repeal of any statute shall not liave the effect to release or extinguish 
any penalty, forfeiture, or liabillty încurred under such statute, unless the 
repealing act shall so expressly provide, and such statute shall be treated as still 
remaining in force for the purpose of sustalnlng any proper action or prose- 
cution for the enforeement of such penalty, forfeltui-e, or liability." 
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This law has been attacked hère as an unwarranted attempt by the 
Congress that enacted it to curtail the authority of succeeding Con- 
gresses by Hmiting in advance the effect to be given to their enactments 
Now, under our Constitution each Congress is the equal, in point of 
power, of any predecessor or successor. Therefore no Congress has 
authority to draw in the boundaries of the législative domain to the 
embarrassment of any other Congress. But, as I read section 13, this 
is not attempted. It is rather the substitution of a new rule to be ob- 
served by the courts in the construction of statutes thereafter to be 
enacted. It seems to me that such new rule is no more an impairment 
of the législative power of succeeding Congresses than was the pre- 
viously existing common-law rule an impairment of the power of pre- 
ceding Congresses. That Congress had the constitutional power to 
make the change is plain. That any succeeding Congress may abro- 
gate the new rule and restore the old rule is equally plain. That, un- 
til such old rule is restored, each succeeding Congress intends that the 
courts shall be guided by the new rule in giving effect to their enact- 
ments, seems to me beyond question. 

But for the défendant it is urged that section 10 of the rate law con- 
tains a provision which expresses the intention of the Congress that 
enacted that section to pardon ail offenders against the repealed Elkins 
law, except as to those ofifenses upon which indictments had been re- 
tumed prior to June 29, 1906, the date of the approval of the rate law. 
The language of section 10 (34 Stat. 595) is: 

"That ail laws and parts of laws In conflict with the provisions of ttiis act 
are hereby repealed, but the amendments herein provided for shall not affect 
causes now pending in courts of the United States, but such causes shall be 
prosecuted to a conclusion in the manner heretofore provided by law." 

The contention of the défendant is that this provision was the enact- 
ment by Congress of its own saving clause, and that, therefore, section 
13 cannot be held to apply hère, because of the common-law rule pro- 
viding that: 

"Spécifie provisions in a statute relating to a particular subject niust govern 
in respect to that subject as against gênerai provisions in other parts of the 
law which might otherwise be broad enough to include it." 

The theory upon which the défendant insists this rule should control 
is stated in State v. Showers, 34 Kan. 269, 8 Pac. 474, relied upon by 
défendant, as follows: 

"The question as to what should be repealed and what saved was before the 
I^egislature. It had the ontire subjeot-matter thereof uuder considération, and 
evidently intended to cover the entire ground ; and evidently intended that 
nothing should be repealed except wliat it expressly repealed, and that nothing 
should be saved except what it expressly stated should be saved. It expressly 
saved some things ; therefore, it must be infeiTed that it intended to save no 
others." 

The défendant further maintains that the substance of the saving 
clause in section 10 respecting "causes now pending" was fully em- 
braced within section 13 ; that, presumably, the Congress that enacted 
section 10 was faniiliar with section 13, and it is argued that to apply 
section 13 hère, as authorizing the prosecution of an offense upon 
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which an indictment had not been returned prior to June S9th, antt 
which was, therefore, not a pending cause when the rate law becamo 
operative, would be to deny to the saving clause in section 10 any effect 
whatever; the defendant's position bcing that that clause, by saving, 
only pending causes, exhibits the will of Congress to extinguish ail 
other offenses. 

Of course, this court will not assume that Congress enacted section 
10 in ignorance of section 13. On the contrary, it will be présumée! 
that they were familiar with that section, and it must also be presumed 
that they knew what meaning had been given to it and to another sav- 
ing clause like unto the one in section 10 when, in the case of Lang v. 
United States, 133 Fed. 301, 66 C. C. A. 255, decided two years before 
section 10 was adopted, the Circuit Court of Appeals of this circuit 
was appealed to by a convicted man to release him from imprisonment, 
for the same reason urged by défendant against the indictments in the 
pending controversy. There, as hère, the indictment was returned aft- 
er the repeal of the law which the défendant was accused of having vio- 
lated. The repeahng statute contained the following so-called spécial 
saving clause : 

"Nothing oontainod in this act sliail affect any prosecution or otiier pro- 
eeedlug, criminal or civil, beguu under any existing act liereby amended, but 
such proseentiori or othor proceeding, criminal or civil, sball proceed as if this 
act had not been passed. 

"Ail acts and parts of acts inconsistent with this act are hereby repealed." 

It was argued that, inasrauch as this clause specifically authorized 
the future prosecution of "proceedings begun," Congress must be pre- 
sumed to hâve thereby expressed its intention that nothing else shovdd 
be prosecuted. The court, however, affirmed the judgmcnt of convic- 
tion, each member of the court writing a separate opinion ; Judge Jen- 
kins dissenting from the judgment of the majority. Judge Grosscup, 
writing for affirmance, construed the spécial saving clause as if it read 
"proceedings heretofore begun or hereafter to be begrm." He says : 

"It was not the pvirpose of Congress in the employment of tbe word 'begun' 
in the connection hère used, to provide that there shoiild be no prosoentions 
under the old statute iinless they had been already begun. Congress, presum- 
ably, was looking to the future, as well as the past. It nieant that in the 
matter of importations of this character, there should be no intérim of non- 
eriniinality. The amendatory statute only enlarged and tightened the preeed- 
ing statute. No prosecutions could be based on the amendatory statute for acts 
done ijrior to its enactment; what Congress meant in the section preserving 
the right to prosecute under the statute was, that no prosecutions begun under 
that statute, whether they were then pending, or should thereafter be brought, 
should lai)se by reason of this effort to enlarge and tighten the hold of the 
government upon this class of importations. It is to caiTy out this purjiose 
that the word 'begim' is employed, merely as a conneetive to identify a prosecu- 
tion pending or to be brought, with the statute under which it is brought." 

Concurring with Judge Grosscup, Judge Baker held that section 13 
was not "an attempt to tie the hands of succeeding Congresses," but 
rather a command to "the courts to treat a repealed statute as still 
remaining in force for punishment of violations, unless the courts shall 
find that the repealing statute expressly provides that such repealed 
act shall not sustain any prosecution for its violation'' ; that therefore 
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section 13 applied, inasmuch as the spécial saving clause was silent re- 
specting "the fate of those unconvicted violators of the original act 
against whom prosecutions had not been begun by March 3, 1903" 
(that being the date of the repealing act). 
He fiirther says : 

"If section 13 is in force in its entii-ety, It is tlie court's duty to apply the 
rnle of interprétation tliereiu laid down and to treat tlie repeaied act as being 
alive for tlie ))uriiose of sustaiuing any proper prosecution lor tlie eiiiorcenient 
of its penaltiex, nuless tlie amendatory and eniarging act lie found to coulaiu 
an express provision for tlie for^iveiiess of tlie unconvicted. Tliere is uo i^re- 
tense that the repealing aet expressly so provides." 

In harmony with the defendant's contention before me, and in line 
with the ruling in State v. Showers, 3i Kan. 209, 8 Pac. 474 (cited by 
the défendant hère), Judge Jenkins holds that the phrase "proceed- 
ings begun" means prosecutions begun at the time the repealing act 
was passed, and that the propositions laid down by the majority of the 
court are opposed to those common-law rules of construction for which 
the défendant eontends hère. Speaking of United States v. Reisinger, 
138 U. S. 398, 9 Sup. Ct. 99, 32 L. Ed. 480, respecting the efïect of 
which there has been much debate hère, he says : 

"The case of United States v. Reisinger is relied upon by the government to 
sustain thls prosecution, but it is readily distinguishable f rom the case in hand. 
There the proviso to the act is to the effec-t that the rights of parties 'shall not 
be abridged or afCected as to contracts in pehding cases,' but there waS no 
proviso with référence to criminal prosecutions for offenses conimitted under 
the repealed act. The Suprême Court ruled that the question whethor the 
prosecution of offenses was saved was determined by gênerai statute (sectiou 
13), and because the Législature had not spoUen in the new act to the question 
of offenses committed under the old act evidenced clearly an intention that 
with respect to that subject the gênerai statute should c-outrol. The act 
saved contracts in pending causes because there was no gênerai statute of 
construction which would save theni, and rights would bave been lost by the 
repeal except for the proviso." 

It will be noted that in distinguishing the Reisinger Case from the 
Lang Case, Judge Jenkins assumes that in the former case the Suprême 
Court was dealing with a saving clause without the inclusion of which 
in the repealing act "contract rights would hâve been lost." In this, 
however, he appears to hâve been under a misapprehension, as is con- 
ceded hère by counsel for the défendant, for, quoting from their brief : 

"With those contracts the repealed law had no concern. They v^ere not for- 
bidden by the law rei)enled. They were eutered iuto in the exercise of the 
valid contract rights of the parties." 

This erroneous assumption by the dissenting opinion (which opin- 
ion the Standard Oil Company maintains states the true rule) would 
seem to deprive that opinion of the authoritative weight to which the 
great name of its author would otherwise entitle it. 

As I read this case, the question presented to the Court of Appeals 
was precisely the question hère. And, whlle the construction Judge 
Grosscup placed upon the spécial saving clause cannot be given to 
the clause found in section 10, the judgment of the court (which is 
most in^portant) and the reasonin<x of Jud'^e Baker are diametrically 
opposed to the position of the défendant in the pending cause and to 
the Kansas case and other authorities relied upon by the défendant. 
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Furthermore, the gênerai trend of Judge Grosscup's reasoning is in- 
dicative of a strong indisposition on his part to countenance extinguish- 
ment by implication. 

It is the duty of the court to enforce the will of Congress as ex- 
pressed in the written enactment. In the ascertainment of that will, I 
am not at liberty to ignore the ultimate object of the law. That object 
was the establishment of uniform railroad rates, reasonable in amount. 
The former law had failed to accomplish this, and was therefore 
strengthened. Instead of being wiped off the books as having served 
its purpose, additional and severe liabilities were created, and more 
drastic remédies and penalties authorized. For the offense with which 
the défendant stands charged, the preceding Elkins law prescribed 
punishment only by fine. The view entertained by the présent Con- 
gress respecting this offense fînds expression in the provision authori- 
zing the additional penalty of imprisonment in the penitentiary. And 
the court is asked to hold that this same Congress deliberately intend- 
ed to pardon ail unindicted prior offenders, whose conduct it was, more 
than ail other causes combined, that m.oved Congress to enact the 
rigid and far-reaching measure of June 29th. 

My opinion is that whereas, at common law, the repeal of a pénal 
statute extinguished ail penalties for offenses against its provisions 
in the absence of an express saving clause, under section 13 the repeal 
of a pénal statute extinguishes no such penalties in the absence of 
an express extinguishing clause, which the rate law does not con- 
tain; that the so-called "saving clause" in section 10 was inserted 
for the purpose of definitely prescribing the rule of procédure 
that should control the prosecution of causes then pending in vari- 
ons stages in the courts, thus avoiding the confusion and contro- 
versy which, as expérience bas shown, must otherwise hâve resulted. 
For, had Congress not enacted that "the amendments herein provided 
for shall not affect causes now pending in courts of the United States, 
but such causes shall be prosecuted to a conclusion in the manner here- 
tofore provided by law," the new procédure of the rate law would prob- 
ably hâve controlled steps thereafter taken in such pending cases. 

I reach this conclusion for the following reasons : In the first place, 
it is inconceivable that the Congress of the United States, while ad- 
dressing themselves to the task of drafting a law the great object of 
which was to secure to ail men fair treatment in respect of the trans- 
portation of property on the basis of absolute equality, could possibly 
hâve gotten into such a frame of mind that they would divide ail prior 
offenders into two classes, and say that those who had been indicted 
should be punished, and those who, up to that time, had avoided the 
grand jury, should be pardoned. For Congress to do such a thing 
would be both absurd and unjust. In the second place, the saving 
clause is just such a provision as would hâve been drawn by a lawyer 
who had examined section 13 and desired to relieve the courts of un- 
necessary controversy growing out of questions of procédure. And, 
in the third place, in the light of the affirmance of Lang's convic- 
tion, it is not such a provision as would hâve been drawn by any 
lawyer whose purpose was to insure the pardon of violators of the 
law. 
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It is necessary to add, only, that in the court's opinion an indictment 
for violation of the Elkins law need not allège that the published rate 
is a reasonable rate. And without needlessly (as it seems to me) ex- 
tending this review of the questions raised, it is my opinion that sucli 
an indictment need not set ont in full the carrier's tariffs ; that, with 
the exception of Nos. 3716 and 3722, the indictments sufiîciently aver 
what the published rates were ; and tliat the defendant's property was 
transported at the preferential rate ; that the allégation that a certain 
nanied rate was in force between designated points, as shown by the 
published tarifïs, necessarily carries with it its own négative that anv 
other lawful rate was in force between the same points at the same 
time. The demurrers to indictments Nos. 3715, 3717, 3718, 3719, 
3720, 3721, 3733, and 3724 are therefore overruled. 

In the indictments Nos. 3716 and 3733 it is alleged that there was 
a common arrangement between several carriers for the transporta- 
tion of property over their roads having a continuous line from Whit- 
ing, Ind., to southern points ; that the lowest total rate for the transpor- 
tation of petroleum products, as shown by the printed tarifï schedules 
of the several carriers, was 395^ cents per hundred pounds; and that 
the product of the Standard Oil Company was transported between 
the designated points for 35''/io cents per hundred pounds. Thèse 
indictments are bad, for the reason that the allégation that the lowest 
total rate was 39J/2 cents implies that amount to be the sum of the 
several local rates in force on the respective roads, and does not néga- 
tive the existence of a joint through rate lower than the total of the 
locals. The demurrers to indictments Nos. 3716 and 3722 are there- 
fore sustained. 
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(District Court, D. Maine. Noveinber 17, lOOG.) 

No. 203. 

1. Salvagb — Natube of Service — Towing Injuiîed Sciiooner into Port. 

The tliree-masted scliooner Rebeecii SliepUerd, laden witli stone, left tlie 
port of Roclvland, Me., and wlieu 20 miles ont struclî on a ledge, and, 
alttiough slie sot off after poimding for 20 minutes, was so injured tliat 
she began to lealî. Slie started baclt for Roelîland witli tire erew pump- 
ing; but tlie wind and tide were against lier, and the water in her hold 
was galning, and she hoisted a signal for assistance. Tlie tug Sea King, 
which was towing a vessel to sea, on seeing the signal left lier tow and 
went to the assistance of the Shepherd and towed her safely into the harbor 
of Rockland, where she was beaeUed. There was no other vessel which 
could hâve rendered the service, and tliere was a posaibility at least tliat 
without it the Shepherd would hâve foundered before reaching port. 
The Shepherd and her cargo were sold under process and realized the sum 
of about 14,000 net. The value of the Sea King was about ,$.30,000, and 
she carried a crew of eight men. Held, tliat the service was a salvage 
service and entitled to be conipensated as such ; that an award would be 
made of $450, of which S.50 should be divided among the crew and the 
reinainder paid to the owner. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Salvage, §§ 23, 24, 
80-82, 94, 101. 

Awards in fédéral courts, see The Lamington, 30 C. C. A. 280.] 
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2. Same— DuTT To Rendeb Seeviot— Abandonment of Tow. 

A court will not encourage a tug to abandon a contract of towage and 
expose lier tow to great danger in order to go to the assistance of anotlier 
vessel, but sueli action is commendable where the tow will not be sub- 
jected to any spécial péril of the sea or weather ; the case being oue in 
which the master is required to exercise good judgmeut under the clrcuui- 
stances. 

In Admiralty. Suit for salvage. 

B. Thompson, for libelant. 

A. S. Littlefield, for interveners. 

Geo. E. Bird, for claimant. 

HALE, District Judge. The Knickerbocker Steam Towage Com- 
pany brings this hbel for salvage in its own behalf, and in behalf of the 
master and crew of the steam tug Sea King, against the schooner 
Rebecca Shepherd and her cargo of stone. The schooner and cargo 
hâve been sold under process issucd by this court; the schooner for 
$3,500, and the cargo for $725. After paying expansés of the sale, 
the balance of the proceeds of the schooner, $3,394.55, and the balance 
of the proceeds of the cargo, $636.24, are now in the registry of the 
court. 

The schooner Rebecca Shepherd is a three-masted vessel of the 
burden of 390 tons. In May, 1906, she loaded at Mt. Waldo, Me., 
a cargo of 3,500 paving blocks, estimated by the captain to be about 
550 tons weight. She was drawing, when loaded, 14 feet aft and 13 
feet 6 inches forward. She was towed out of her port of loading by 
a tug of the libelant corporation. She proceeded on her voyage and 
made a harbor at Rockland. On May 30th, at 5 o'clock in the morn- 
ing, she set sail from Rockland and proceeded on her voyage, in good 
weather, with a fresh breeze. She made from five to seven knots, 
and about 8 o'clock in the morning she struck on Matinic Ledge, ofï 
the northerly end of Matinic Island, about 20 miles from Rockland. 
She struck, owing to the fact, as her captain says, that the buoy indicat- 
ing the ledge was out of position. At the time of grounding there was 
an ebb tide. The schooner remained, pounding on the ledge, about 
20 minutes, at the end of which time her crew worked her off. They 
then tried her pumps and found her leaking. They pumped until about 
9 o'clock, when the pumps sucked. After a short time they again 
started the pumps and continued pumping until she reached Rockland. 
During ail this time, the testimony tends to show that the water kept 
gaining on them. Her captain headed her for Rockland with the 
intention of beaching her ; that being the nearest harbor where a vessel 
of her draft could be beached. He set her colors in the starboard 
mizzen rigging for assistance. The testimony tends to show that, in 
getting into Rockland harbor, she vvould hâve the wind ahead ; that the 
water vi^as gaining in spite of pumping; and that it would hâve "been 
almost impossible to beat in against wind and tide," had it not been 
for the assistance of the tug which made fast to her ofï Two Bush 
Island, between 9 and 10 o'clock in the morning. 

The Sea King is an océan tug of about 124 gross tons, about 95 
feet in length, drawing about 12 feet. Her value is estimated at from 
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$28,000 _to $30,000. At the time of rendering the services in question, 
she carried a crew of eight men, consisting of master, mate, engineer, 
two firemen, steward, and two deck hands, whose wages were $370 
a month. She left Bangor on May 30, 1906, at 2 o'clock in the morn- 
ing, with a four-masted schooner, the Edward E. Briery, in tow. The 
Briery was ice laden, with a draft of 22 feet, and was bound on a 
voyage to New York, She was under contract to be towed by the 
Sea King to sea. Between 9 and 10 o'clock in the morning, the master 
of the Sea King, Capt. Hathorne, saw the Shepberd with the flag in 
her starboard mizzen rigging off Two Bush Island. He knew that she 
was stone laden. He saw that she was close hauled ; that the men were 
at her pumps ; that there was a signal for assistance. He knew she was 
in trouble and trying to work back to a harbor. He said to his mate : 
"We'U let go of this schooner and go back and see what's the matter." 
He accordingly cast off the Briery's hawser, although he had about 
10 miles further to tow her to sea before completing the contract of 
towage. He proceeded to the Shepherd under a speed bell, approached 
her on the windward side, and found the mate and four men pumplng. 
The mate told him that they wanted to go to Rockland and be 
put on the mud. He then made fast to the schooner, at once started 
ahead, and towed her at half speed on a tow line of about 50 fathoms, 
not thinking it safe to tow her at full speed, because he said the swell 
"throws the vessel ahead and slacks the line down and throws the 
boat ahead and it comes up taut like a fiddle-string." He watched the 
tow line, and says he towed her as fast as he dared. The testimony 
tends to show that the crew of the schooner remained at her pumps 
f rom the time the tug made fast until she reached Rockland ; that the 
mate also was working at the pumps for a part of the time ; that later 
the crew took intervais of rest of about 1^2 minutes; that, ail the time, 
the water kept gaining ; that there were no other vessels in the vicinity 
that could hâve been of any assistance ; that no other tug was in sight 
during the morning, nor until after they reached Rockland; that the 
schooner could not bave received help from the life saving station, or 
from any other source. The tug and her tow passed in jjy Rockland 
breakwater about noon ; Capt. Hathorne signaled for the Shepherd to 
haul in her hauscr, and wanted her captain to let his anchor go, and 
get a harbor tug to put his schooner where he wanted her. Capt. 
Hathorne said he was not familiar with the docks, and did not dare 
to risk his tug in trying to put the schooner in, fearing that she would 
break her wheel, as .she was drawing 12 feet. But the captain of the 
schooner insisted that the tug should put her in, and said ; "Cap., I 
do not want to lie hère. I want you to shove me into shoaler water. 
I don't want you to leave me hère." The testimony tends to show that 
the Shepherd had lost her headway; that the tug^headed up into the 
harbor with the Shepherd, the mate of the tug sounding with a lead 
ail the time; that the vessels proceeded slowly towards the mud, the 
tug's wheel stirring up the mud behind her, and pushing the schooner 
up onto the mud as far as she would go ; that the anchor of the schoon- 
er was then let go ; that the master of the tug went ashore, at the re- 
quest Qi t\iQ captain of the schooner, to get a local steam tug, but, not 
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finding- the towboat offices in Rockland open, lie went to the wharf 
and found the master of the tug Somers N. Smith, who agreed to go 
ofï and do what he could ; that the Sea King then left, and, later in 
the afternoon, the tug Somers N. Smith proceeded to the schooner and 
towed her to Tilson's Dock and made her fast ; that the crew of the 
schooner continued to pump, two at a time, for ten minutes, with in- 
tervais of rest of from 3 to 5 minutes, until 6 o'clock that afternoon; 
that the captain of the schooner hired four men from the shore to pump 
until 6 o'clock the next morning; that later the crew and four extra 
men kept the pumps going up to 4 o'clock of the morning of the 31st, 
when the tug Somers N. Smith began to pump, and continued until 
June 5th; that the schooner did not leak worse after getting into Rock- 
land than she did before ; that the crew were exhausted with pumping ; 
that the employment of the tug Somers N. Smith was necessary; and 
that she was paid $120 per day for pumping on June 3d and 4th, 

I hâve found it necessary to give the above testimony in détail, as it 
becomes material in coming to a conclusion in regard to the character 
of the services rendered by the tug. 

1. Was the service rendered by the steam tug Sea King a salvage 
service ? 

In Baker v. Hemenway, Fed. Cas. No. 770, Judge Lowell said : 

"That a vessel in distress aceepting services witliout a spécial contract, and 
tlie absence of a usage of the port, aceepts a salvai^e assistance, is ahundautly 
estal)lished. * * * ïije important and difflcult part of the case is not the 
nanie by whleh it is to be ealled, but the aniount wiiioh shall be decreed. 
* * ♦ The service resemhled towage. I do not niean that there is any ge- 
neric différence betvveen towage and salvage. In the absence of a contract, the 
towing of a vessel in péril or disabled is salvage; but, as a convenient word to 
distinguish an ordinai-y case of contract from oue of salvage, 'towage' Is often 
used." 

Further on in the opinion, Judge Lowell cites a certain case, vvhere 
Judge Blatchford, "refusing salvage, had allowed to the corporations 
what he ealled a libéral allowance for work and labor." He then 
speaks of the afifîrmance of Judge Blatchford's décision by the Circuit 
Court of Appeals, and says : 

"That affirmanee was wrong, unles.s Judge Blatchford had in fact, though not 
m name, glven salvage. And sucb I suppose to be the case. He spoke of a lib- 
éral compensation. But liberality is salvage. There is no place for liberality 
in an action of contract. • * * The essential différence in assessing dam- 
ages in contract and in salvage is that in the former nothing can be considered 
but the means employed ; in salvage, even when the value saved is left out of 
aeeount, or nearly so, the gênerai results are quite as important as the means 
used to accomplish them. * * * As well as I can estiniate the intent of the 
courts, it bas been to give the tugs what will be a handsome gratuity, enough 
to induce prompt and even eager assistance; and this would be cnhanced 
slightly by a great value at risk, though in no important or defînite proportion 
to value." 

It would be difficult for any court to déclare the whole counsel of the 
law relating to salvage in clearer or more expressive terms. The court 
in this district has frequently had occasion to refer to that opinion. 
The Lvman M. Law (D. C.) 132 Fed. 816; The Lottie E. Hopkins (D. 
C.) 133 Fed. 405. 
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As Judge Lowell has said, there is no generic différence between 
towage and salvage. The same service may sometimes be called by 
either name ; but, when a court décides that the service calls for liber- 
ality and holds that a bonus should be given in order to encourage 
similar services, then such court should properly and strictly call the 
service a salvage service, for "liberality is salvage, there is no place 
for liberality in an action of contract." It often becomes material, 
too, for courts to draw a distinct line betvsreen salvage and towage, for 
the reason that a reward ought sometimes to be given to the crew of the 
salving vessel and to other participants in salvage services ; and such 
reward should not be given if the services wer held to be raerely tow- 
age. The J. C. Pfluger (D. C.) 109 Fed. 93. 

It ought to be said further that for towage — that is, for merely ex- 
pediting the voyage — the ship alone can be charged, while the cargo 
aiso, as well as the ship, may be brought in for contribution in case of 
salvage. The définitions of salvage and the distinction between salvage 
and towage in this circuit bave been along the lines stated in the above 
cases. M. B. Stetson, Fed. Cas. No. 9,36.3; Adams v. Island City, 
Fed. Cas. No. 55 ; Bowley v. Goddard, Fed. Cas. No. 1736 ; The Lyman 
M. Law, supra; The Lottie E. Hopkins, supra. 

Judge Addison Brown considered this subject in the case of the Colon 
(McConnochie v. Kerr [D. C] 9 Fed. 50). He said: 

"A salvage service is a service which is voluntarily rendered to a vessel 
needing assistance, and is designed to relieve her from some distress or dan- 
ger either présent or to be reasonably appretiended. A towage service is one 
whlch is rendered for the mère purpose of expediting her voyage, without réf- 
érence to any circumstances of danger. 'Mère towage service,' says Dr. Lush- 
ington (The Reward, 1 W. Rob. 177), 'is confined to vessels that bave received 
no in,iury or damage ; and mère towage reward is payable in those cases only 
where the vessel receiving the service is in the same condition she would ordi- 
narily be in without having encountered any damages or accident.' " The Plym- 
outh Rock (I). C.) 9 Fed. 413 ; The Athenian (D. C.) 3 Fed. 248 ; The Independ- 
encc, Feû. Cas. No. 7,014; Hennessey v. Versailles, Fed. Cas. No. 6,363; The 
Apache (C. C.) 124 Fed. 005 ; The J. C. Pfluger, supra. 

My attention has been directed to The Robert S. Besnard (D. C.) 
144 Fed. 992, a récent case arising in the South Carolina district, where 
the court held the service to be towage and not salvage, but showed 
liberality in the award, and, I hâve no doubt, did substantial justice. 
The same court, in The Apache, supra, had employed the reasoning and 
conclusions in regard to salvage awards which bave been adopted by the 
courts of this circuit. I think, however, that the remark of Judge Lo- 
well in Baker v. Hemenway, supra, that, in a case referred to, "Judge 
Blatchford had in fact, though not in name, given salvage," applies 
also to the case of the Besnard; but, however that may be, it is cer- 
tain that the facts in the Besnard Case are not sufficiently like the case 
at bar to cause it to serve as a guide. 

Under the rules of law in this circuit, I hâve no hésitation in coming 
to the conclusion that the service rendered by the Sea King in the case 
at bar is a salvage service. In my opinion the tug did more than mere- 
ly expedite the voyage of the schooner. She rendered a prompt, care- 
ful, and effective service to a vessel in some apprehendcd danger. The 
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schooner was in a position which cîearly called for assistance. She 
was in a leaky condition. She had been pounding upon a ledge for 
20 minutes. Her crew found it necessary to pump until the tug arriv- 
ed, and throughout the voyage to Rockland, until they were exhausted. 
Without the aid of the tug there is, at least, a possibility that she might 
not hâve been able to reach Rockland, against wind and tide, with the 
water constantly gaining in her hold. Even if she had suffered no 
great injury by her contact with the ledge, she was clearly in a position 
where she required aid, and where such aid might possibly be absolute- 
ly necessary in order to bring her to a port where she could be beached. 

2. What shall be the amount of the salvage award? 

This question, as Judge Lowell bas said, is the only really important 
question in a salvage case. It often makes no différence in the resuit 
whether the service is called towage or salvage. But it is important 
that a proper and just award be given. There is no rule which is of 
much aid to courts in fixing the amount of such award. It is a matter 
where the spirit of justice and of sensé should prevail. 

The tug, as I hâve said, rendered prompt and efficient service. Her 
captain saw the schooner with a signal calling for assistance. It was 
not a typical signal of distress, but it was a signal which called for help. 
He knew that the schooner had sailed, stone laden, from a Penobscot 
port. He saw that she was in the vicinity of dangerous ledges. How 
great injury she had suffered, and how great péril she was then en- 
countering, he did not know. For aught he knew, she might be in a 
sinking condition, in deep water, with 550 tons of stone aboard. It 
was a time when a thoughtful man would naturally see that he ought 
to offer aid, or at least to inquire what help was needed. It must also 
be borne in mind that the master of the tug was in a peculiar situation. 
He had a large vessel in tow. He was under contract to take her to 
sea. His contract would not be performed until he had taken her 10 
miles further. He might hâve made the excuse that he was under a 
contract, and that he would not leave his tow in any péril, however 
slight. But he made no such excuse. He says that, without any 
consultation with his tow, he eut loose her hawser and went quickly 
to the help of the schooner. It is urged by the libelant that, in doing 
this, he should be rewarded for taking the risk of abandoning his con- 
tract and of paying the heavy damages which might resuit from. his tow 
suffering injury by reasons of the tug's default. This présents an im- 
portant considération. It is clear that a tugboat should not be en- 
couraged to leave a tow in great danger, either from bad weather or 
from the périls of the sea. In The Lyman M. Law, supra, this court 
held that it could not encourage a passenger steamer, even under 
exigent circumstances, to endanger her own passengers in order to go 
to the rescue of a ship. So the court must say in the case at bar that 
it cannot encourage a tugboat to abandon a contract and expose to great 
danger the tow to which she is under contract. But, in this case, there 
were no great périls of the sea, or dangers of the weather, to which 
the Briery would be exposed. The captain should be encouraged, and 
should hâve some liberality shown him, however, because he exercised 
good judgment under the peculiar circumstances, and did not make his 
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towage contract, almost performed, an excuse for not heeding the call 
of the schooner. No rule can be givên as to the duty of captains un- 
der circumstances Hke this. They must be held to the exercise of g'ood 
judgment. Capt. Hathorne did exercise good judgment in the prem- 
ises. He also exercised a proper spirit of humanity. He should hâve 
sorae reward. The subject of salvage award has been fuUy considered 
by this court in The Lyman M. Law, supra. This court there discussed 
ail the éléments which ought to enter into the conclusions of the court 
in référence to the amount of the award. The courts in this circuit 
hâve not been in the habit of giving exaggerated bounties^ and thereby 
aiding salvors in devouring what the sea has saved. Hère the value of 
the property now in the registry of the court does not furnish a con- 
trolling guide in coming to a conclusion as to what salvage should be 
paid ; nor does the value of the tug rendering the service afford a test. 
Both éléments are to be considered, but awards are often made "on no 
important or definite proportion of value." 

Taking ail the circumstances into considération, I award the gross 
sum of $450 to the steam tug Sea King, her master, officers, and the 
members of the crew. 

3. It is urged by the respondent that, in the condition of the vessel as 
shown by the testimony, the libel was unnecessary and was prematurely 
brought. Some authorities bave been shown me bearing upon this con- 
tention. I do not think it necessary to discuss the évidence in détail 
upon this matter. In my opinion the évidence does not show that the 
libel was prematurely brought, and does not take the xase out of the 
ordinary rule as to costs. 

4. The sum of $4:50 which I bave awarded as salvage shall be appor- 
tioned between the proceeds of the vessel and the proceeds of the cargo 
in proportion to the respective amounts thereof. The costs herein 
awarded are to be divided in the same manuer. Out of the S 1^50 award- 
ed, the sum of $25 shall be paid to James A. Hathorne, the master of 
the steamtug, and the sum of $25 shall be divided among the remaining 
members of the crew of the steam tug as follows : 

ïo Charles Kingsbury, Mute. $10 00 

" Eouben îlammoud, Kiminoer, ,5 oo 

" Chester Oliver, Cook, 2 00 

" Cari Steinkamp, Fireiiian, 2 00 

" .Tolin Heidenberg, l'Mreinnn. 2 00 

" Ilerman Wnodside, ]l(>cklinn(l, 2 00 

" Jacob T. AVheeler, Deckliarul, 2 00 

The above amounts shall be net to the master and crew, free of ail 
counsel fées or other expenses. The balance of the award, namely, 
the sum of $400, shall be paid to the Knickerbocker Steam Towage 
Company. 

Let a decree be entered in accordance with this opinion, with costs. 
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BEACH V. McKlNNON et al. 
(Circuit Court, S. D. New York. November 26, 1906.) 

COBPOBATIONS— COKTHACTS WITH DiEECTOKS— IMPEACIIMEMT. 

A bill by tlie receiver of an insolvent corporation against a promoter 
and subsequently a director of ttie coiiwratiou l'or a discovery and an 
accountiug with respect to certain promissory notes, payable to the cor- 
poration and alleged to hâve been transferred l)y It to défendant, does not 
State a cause ot action, wbere it fails to allège, even on information and 
belief, that tlie transt'er was fraudulent or without full considération, but 
merely tliat the notes wore and reniained the property of the corporation, 
without stating any facts to sustain such allégation ; such trausfer not 
being, prima taeie, either invalid or fraudulent because of the flduciarj' 
relation between the parties. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, § 
1401.] 

In Equity. Demurrer to bill seeking discovery and accounting' as to 
certain moneys collected on certain notes given to the International 
Mercantile Agency, of which the complainant is receiver, and also as 
to certain promissory notes made payable to said mercantile agency. 
One of the grounds of demurrer is that the bill is without equity, and 
another, that the bill does not state a cause of action against the de- 
fendant. 

Rose & Putzel, for complainant. 
Frank ly. Crocker, pro se. 

RAY, District Judge. The complainant, George R. Beach, is the 
duly appointed receiver of the International Mercantile Agency, a body 
corporate created by and lately existing under the laws oiF the state of 
New Jersey. The défendant McKinnon is a résident and citizen of the 
province of Ontario in the Dominion of Canada. The défendant Crock- 
er is a citizen and résident of the state of New York. The amount in- 
volved is upwards of $100,000. The International Mercantile Agency 
was a New Jersey corporation, and McKinnon was one of its promoters, 
and later became one of its directors and a member of the executive 
committee of the board of directors, and continued as such down to the 
time of the dissolution of the corporation and the appointment of the 
complainant as receiver thereof. September 6, 1904, the said Inter- 
national Mercantile Agency was duly adjudged to be insolvent by the 
Court of Chancery of the state of New Jersey, and said court issued 
an injunction restraining said corporation from further exercising its 
corporate franchises, and appointed the complainant receiver of ail its 
property. The complainant has qualified as such and entered on the 
discharge of his duties. April 13, 1905, said court made another decree 
dissolving said corporation pursuant to the gênerai corporation act 
of the state of New Jersey. By virtue of thèse proceedings title to 
ail the property of said mercantile agency passed to the receiver. Thèse 
facts are fully set out in the bill of complaint. The bill of complaint 
further states that in the course of its business said corporation from 
time to time received, on the sale of its stock and otherwise, promissory 
notes and drafts and bills receivable of a large amount, payable to the 
order of said corporation ; that certain of thèse said McKinnon procured 
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the officers ofsaid corporation to indorse over to him, and prociired said 
ofHcers to collect others of same and pay the proceeds thereof to Mc- 
Kinnon. The aggregate value of thèse so indorsed over and collected 
is alleged to be upwards of $50,000. There is no allégation in the bill 
of complaint that thèse notes, checks, and bills were so indorsed over 
to McKinnon witho.ut fuU and adéquate considération, duly received, 
or by means of fraudulent conduct, représentations, or statements. 
There is no allégation that the proceeds of the notes, bills, and checks 
collected were paid over without full considération or through fraud- 
ulent représentations or conduct. The bill of complaint further al- 
lèges that about July 1, 1904, and when the corporation was in financial 
difficulty to the knowledge of McKinnon, he procured certain officers 
or employés of the corporation to indorse and deliver to him certain 
other promissory notes belonging to said corporation, of the aggregate 
value of over $50,000, and also other notes, not specifically named, the 
détails of which are unknown. As to thèse notes the bill of complaint 
says : 

"That said notes were, however, the property of said agency and in equity 
so coutinued to be until the appointment of your orator as receiver, as here- 
inafter set fortli, since whieh time your orator has succeeded to the rights of 
the corporation therein. That your orator is unable to ascevtaiu upon what 
terms, conditions, or considération said McKimion obtained said notes, and 
therefore charges that the said défendant is bound to uialîe discovery there- 
for and account to your orator for said notes as the property of said Interna- 
tional Mercantile Agency." 

There is no charge or allégation that thèse notes were indorsed over 
to McKinnon without full and adéquate payment therefur, without full 
considération paid, through fraudulent practices or conduct or repré- 
sentations, or that they were so turned over as collatéral security or up- 
on any trust. There is no allégation that the complainant lias any 
knowledge or information sufficient to form a belief to the efïect that 
any of thèse notes mentioned in the complaint, or that any of the pro- 
ceeds of notes, etc., mentioned in the bill of complaint, were so indorsed 
over and delivered, or that any of the money was paid over, without full 
considération, or through any fraudulent misconduct or représentations, 
or as security. We hâve the bare statement that the said property, re- 
ferring to the notes last mentioned, continued to be the property of the 
mercantile agency in equity until the appointment of the receiver. No 
fact is alleged tending in any way to show that this is so. The bill 
further states, in substance, that thèse bills, checks, and notes hâve 
been delivered to the défendant Crocker, and that he is proceeding to 
collect the same on behalf of McKinnon, who is now traveling in 
Europe. 

It seems clear to this court that the bill of complaint is fatally defect- 
ive in not alleging, at least upon information and belief, that thèse 
promissory notes, drafts, and bills receivable, and the moneys collect- 
ed and received, were so indorsed over and transferred without full 
considération, or fraudulently, or as security, or in some way or under 
some arrangement tending to show that the receiver is either in fact the 
owner or has an équitable ownership therein. If the détails of the 
transaction complained of are unknown, there can be gênerai allégations 
inserted in the bill, accompanied by a statement that the détails of the 
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transaction are unknown to thé complainant. I do not think a prima 
facie case is made by merely alleging that McKinnon was one of the 
original promoters of the corporation, and became a director thereof 
and a member of the executive committee of the board of directors, and 
that he continued to occupy thèse positions until the dissolution of the 
corporation, and that wliile he oecupied sucli position the notes, drafts, 
bills, and money were indorsed and passed over to him. There is no 
allégation that under the laws of the state of New Jersey such a trans- 
action is void or voidable, nor is there any allégation that under the 
laws of the state of New Jersey such a transaction is forbidden. Clear- 
ly, under the laws of the state of New York, and under the law as ap- 
plied by the courts of the United States, a corporation may transfer 
its property to a director, provided it is donc fairly and honestly, with- 
out fraud, and for a full and adéquate considération, and for the bene- 
fit of the corporation. There is no allégation hère to the contrary, and 
no presumption arises against the fairness of the transaction. Where 
such transfers are made, it requires but little évidence to overthrow the 
transfer; but the transaction is not prima facie invalid or fraudulent. 
In re Castle Braid Co., Southern District of New York (D. C.) 145 
Fed. 224, I recently held, after an examination of the authorities which 
are there cited, that : 

"AVhîIe the directors of a corporation are regarded in equity as trustées, 
and a contract between tliem and the corporation will be ciosely scrutinized, 
and set aside on slight évidence that it is fraudulent or detrinieutai to tlie in- 
terests of the corporation, such a contract is not vold on its face morely be- 
cause of the fiduciary relation between the parties which appears therein." 

In Twin-Lick Oil Co. v. Marbury, 91 U. S. 588, 589, 23 I.. Ed. 328, 
it is said : 

"That a director of a Joint-stock corporation occupies one of those fiduciary 
relations where his deallngs with the subject-niatter of his trust or agency, 
and with the beneflclary or party whose interest is oonflded to his eare, is 
viewed with jealousy by the courts, and may be set aside on slight grounds, Is 
a doctrine founded on the soundiest morality, and which bas received the clear- 
est récognition in this court and in others. Koehler v. Black River FalJs Iron 
Co.. 2 Black (U. S.) 715, 17 L. Ed. 339 ; Drury v. M. & S. R. Co., 7 Wall. (U. 
S.) 299, 19 L. Ed. 40; Luxemburg R. R. Co. v. Maquay, 25 Beav. 586; The 
Cumberiand Co. v. Shernian, 30 Barb. (N. Y.) 553 ; HofCman Steam Coal Co. 
V. Cumberiand Coal & Iron Co., IG Md. 4X, 77 Am. Dec. 311. The gênerai 
doctrine, however, in regard to eontracts of this class, is, not that they are 
absolutely void, but that they are voidable at the élection of the party whose 
interest bas been so represented by the party claiming under it. We say this 
is the gênerai rule, for there may be cases where such eontracts woukl be void 
ab iuitio, as when an agent to sell buys of hiiuself, and by his power of at- 
torney conveys to himself that which he was authorizedi to sell. But, eveu 
liere, acts which amount to a ratification by the principal may validate the 
sale." 

The following cases also throw light on the subject: Risley v. In- 
dianapolis, B. & W. R. Co., 62 N. Y. 248 ; Barncs v. Brown, 80 N. Y. 
536 ; Munson v. Svracnse, G. & C. Ry. Co., 103 N. Y. 73, 8 N. E. 355 ; 
Barr v. N. Y., Lake Erie, etc., R. Co., 125 N. Y. 263, 26 N. E. 145; 
Aldine Manufacturing Co. v. Phillips, 129 Mich. 240, 88 N. W. 632. 

The demurrer is sustained, but with leave to the complainant to 
amend on payment of taxable costs of the demurrer within 20 days aft- 
er service of a copy of the order sustaining the demurrer. 
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REED V. MUNN et al. 

IBEX MINING CO. v. MUNN et al. 

MUNN et al. t. IBEX MINING CO. (two cases). 

(Circuit Court of Appeals, Eighth Circuit. November 16, 1906.) 

Nos. 1,713, 1,890, 2,319, 2,320. 

1. Equitt— Decree Mtjst Conform to tue Bill op Complaint. 

Wliere a bill In equlty seelvs to enforce an unrecorded trust interest In 
a mlniug claim, the légal title to whicli is in an assignée of tlie locator, 
under a syndieate agreement, to the constitution of wliich the bill allèges 
the cestui que trust assented, held, to be error to decree a revocation of 
such conveyance, and to revest the title to the mine in the cestui que trust, 
as he had waivcd bis right to reclaini the mine itself. His recovery 
should be limited to his share in the proceeds of the lease and sale under 
the sj-ndicate agreement. 

2. Tbusts—Bnfoecement— Evidence. 

Where the locator of a mining claim has conveyed the légal title there- 
to to A., who is alleged tc< hâve executed back to the grantor an agree- 
ment to account to him for a certain interest therein, such agreement be- 
Ing unrecorded, and 14 years after the légal title had so passed from such 
trustée to third parties such beneflciary sues to enforce the trust, held, 
that he must présent such proofs as to satisfy .fully tiie judgment and 
conscience of the court, both of the existence of the trust and the essential 
terms thereof. 

3. Same-— Incoksistenoy and Contradiction in Successive Bills op Com- 

plaint. 

Claim of notice of such trust to subséquent creditors and purchasers is 
greatly weakened where it nppears from successive bills of complaint that 
when the suit was flrst brought the facts sworn to failed to state sufficient 
grounds for relief, and set out a claim iiiconsistent with that ultimately 
pieaded; as it should not be expected that subséquent purchasers and 
creditors should have notice of more or différent facts than were known 
to the siiitor when he swore to the first bill. 

4. Same— Active Trust— Légal Ciiaracteb or Consolidation Agreement. 

■\Wiere the claimants of conflicting locations of mining property, in order 
to adjust the controversy among thcmselves. conveyed to a designated 
trustée under a written agreement, specifying the proportion of the re- 
spective interests of the owners, with authority in the trustée to lease 
or sell the property upon the written request of two-thirds in value of 
the bénéficiai owners, held, that such agreement. under the rule in Brandies 
V. Coehrane, 112 U. S. 344, .5 Sup. Ct. 194, 28 L. Ed. 760, constituted an 
active trust, as distinguished from a mère trust power. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 47, Trusts, § 178.1 

5. Execution — Property Subject — Interest in Real Estate. 

As, under the statute of Colorado, mining locations are dee^ared to 
be real estate, and under the statute nnd décisions of the Suoreme Court 
of the State every interest in land, légal and équitable, is subject to levy 
and sale under exécution, held, that the équitable interest of the béné- 
ficiai owners under said trust agreement was subject to seizure .and sale 
under exécution, and the purchaser under sheriff's deed aoquired the in- 
terest of the bénéficiai owner under the consolidation agreement. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 21, Execution, § 91.] 

6. Same— SuEPiciETJCY op Description of Property Under Execution and 

Levy. 

Any description of proiserty under sheriff's levy and sale is sufficient 
which, taken as a guide, will iioint tlie way to the land, and easiiy en- 
148 F.— 47 
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able the inquirer to identify it. Even paroi testimony niay be resorted to 
to aid tlie identification. Description in this case held sufficient. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 21, Execution, § 334 ; 
vol. 20, Evidence, § 2115.] 

7. Same— Transfeb of Bid at SnEBirF's Sale. 

The successful bidder at sberlfC's sale may transfer his purchase to 
another, who becomes tbe reciiDient of the sheritf's deed; but such trans- 
férée acquires no better title or right than the bidder would bave ac- 
quired under the deed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 21 ; Execution, § 828.] 

8. Same-— Notice of PJquitable Interest to Subséquent Puboiiasebs and 

Cbeditoks. 

Where notice of an outstanding équitable interest in property sold under 
exécution is not obtained until after .iudgment lien bas attacbed, sale 
made, and purchase nioney paid, held, not to be sufficient to affect the 
title of the purchaser, although sheriffi's deed is not made until after such 
notice. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 21, Execution, §§ 
781, 783, 785.] 

9. Vendob and Puechaseb— PubcHaser With Notice Undeb Pubchaseb 

WiTilouT Notice. 

Beid to be a bona fide purchaser for value, as be succeeds to the position 
of the first innocent purchaser. 

10. Same— Valuable CoNsiDERATorN Distinguished From an Adéquate 
Considération. 

Although a jrarchaser from one who, by reason of financial distress, 
may feel compelled to sell his property at a sacrifice, yet, if the transac- 
tion is free from duress, deceit, or f raud on the part of the purchaser, and 
he pays a valuable considération therefor, although lie may not pay an 
adéquate price for the property, the transaction is not assailable by a 
stranger on the ground that such purchaser is not a boua flde purchaser. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 48, Vendor and Pur- 
chaser, §§ 567, 572.] 

11. Coepobations— Notice of Equitable Claim to a Pup.chasino Cobpoea- 

TION. 

To affect a corporation acquiring tbe légal title to real estate with notice 
of an outstanding équitable claim, knowledge thereof to a stockholder 
or director prior to the organization of the corporation will not ordinarily 
afCect the corporation ; and such Icnowledge on the part of a director after 
the organization of tbe corporation will not bind the corporation unless 
such directoi receive such notice either while acting for the corporation 
or under circumstanees which, in fldelity to the company, it was his duty 
to impart to It. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 12, Cori)orations, §§ 
1750-1752, 1757.] 

12. Vendob and Pubchaseb— Bona Pide Pueciiasebs— The True Equity 

EULE. 

As applied to the facts of this case, courts of equity will not Impute 
to a purchaser for a valuable considération notice of an outstanding 
equity, unless the circumstanees are such as to warrant the court In say- 
ing, not only that he might hâve aequired, but also that he ought to bave 
aequlred, it but for his gross négligence in the conduct of the business in 
question. It is not sufficient that he had the nieaus of obtaining, and 
might with prudent caution bave aequired, the Knowledge, but wbether 
the fact of not obtaining it was culpable négligence. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 48, Vendor and 
Purchaser, § 477.] 

13. Mines and Minebals— Quality or a Mining Location. 

The locator of a mine, without obtaining patent, acquires the possessory 
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tltle thereto against al! the world and against the gOTernment so long as 
he performs the amiual amount of work thereon. This title passes to 
the purchaser under him, who, as the api)arent owner, holds it against the' 
mirecorded équitable claim or interest therein, without notice. Between 
such claimant of a prior équitable interest and the subséquent purchaser 
of the légal title of the locator, the latter has the prior equity. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Mines and Min- 
erais, § 68.] 

14. Landlobd and Tenant— Rigiit of Lessee to Boy is Title of Landloed. 

A lessee has the right to purchase the landlord's title at exécution sale, 
or to acquire b.y dœd through the landlord the fee, and thereby put an 
end to the relation of landlord and tenant. 

15. Equity— Lâches. 

Doctrine of lâches applied to the facts of this case. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

The above-entitled causes grow out of one controversy, and are so allied 
that they may be considered and disjwsed of in one opinion. The controversy 
grows out of the claim of N. A. Mmin and B. G. Munn to an alleged équitable 
interest in what is termed the "Independence Lode," or mining claim, located 
at Leadville, Coio. For convenience the said Munns will be designated in this 
statement and the discussion as the complainants, and the other parties to 
the lltigation as the défendants. In 1878 the complainants, by discovery and 
location, became the ovraers of an undivided one-half Interest in said mine. 
J. S. Brown, Jr., and Charles Johnson were the like owners of the other half, 
in the proportion of one-fourth each. This location was soon checkered over 
with other conflicting claims, and became the prolific source of strife and litlga- 
tion, rendering the development and opération of the mine, if not impractica- 
ble, of little certainty and profit; so that in 1879 the complainants executed 
to one Cartwright a full power of attorney, aeknowledged and recorded-, au- 
thorizing him to sell and convey their interest therein, under an oral agree- 
ment that for bis services in effecting such sale he should account to them 
for one-half of the proceeds. Afterwards, in the same year, Cartwright, under 
said power, conveyed this interest to one James Henshall in fee simple for the 
expressed considération of $1,000, receipt of which was aeknowledged. This 
deed was duly aeknowledged and recorded. Thus the record title stood until 
1881, when on account of the complications and litigation growing out of the 
varions conflicting claims, the parties in interest b.v deed conveyed to one 
Clinton Reed their respective claims, including said Henshall ; and in Septem- 
ber, 1881, entered into what Is termed the "Archer Consolidation Agreement," 
whieh ineluded some other contiguous allied properties not involved in this 
litigation. The parties to that agreement were as follows: Clinton Keed, 
party of the flrst part, and trustée for said parties of the second part, to wit : 
John B. Stone, J. P. Van Lice, A. L. Ordeen, James Henshall, James B. Belford, 
Lewis C. Rockwell, James S. Brown, J. B. Bissell, Thomas L. Darby, Jacob 
Mack, John Powell, Daniel Powell, John Slattery, Patrick Sullivan, John W. 
O'Brien, Michael Finnerty, C. Donnelly, John Fox, Peter Hanrahan, R. E. 
Goodell, William Gilman, Léonard S. Ballau, David A. Gage, Alexis M. Lay, 
and Newton B. Lord. The agreement witnesseth: 

"That vi'hereas, said parties of the second part hâve conveyed to said party 
of the flrst part, as trustée for the pui-poses hereinafter stated, tlie foUowing 
lode mining claims, to wit, the Archer lode, the Indei^endence lode, the San 
José lode, the Little Stella lode, the General Shields lode, the Burlington lode, 
the Winnemuch No. 2 Iode, and the Uncle Sam lode. And whereas, said par- 
ties of the second part hâve made such conveyances to said Reed for the pur- 
pose of consolidating ail of said claims and said interests in one property, to 
be owned by said parties of the second part, as follows : Ali of said claims are 
to reijresent in said consolidation and to be valued for the purx)oses of such 
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consolidation at the sum of two hundred and sixty-eigbt thousand three hun- 
dred and thirty-three ($268,333) dollars. Of said sum the Archer, the Indé- 
pendance, and San José Iodes are each valued at forty thonsand dollars, the 
Little Stella and General Shields Iodes are each valued at twenty thousand 
dollars, the Burlington, and AVinnemuch No. 2 Iodes are each valued at the 
sum of twentj- thousand ($20,000) dollars, and the Uncle Sam Iode is valued 
at the sum of sixty-eight thousand three hundred and thirty-three dollars, of 
which several sums the several owners of said several claims own an interest 
proportionate to their several shares or interest in the several claims, and, 
if said trustée shall sell or dispose of the said claims under the direction of 
two-thirds in value of the owners thereof, he sliall pay to the several and undi- 
vided owners sums proportionate to their interests, upon the above basis. And 
the said part}' of the first part, as sueh trustée, shall be governed in the sale 
and disposai of said Consolidated property, and in the holding thereof, by the 
directions of two-thirds in value of the owners thereof, and shall, whenever 
ealled ujwn by sucli two-thirds in value of the owners thereof, convey said 
Iiremises or take such steps in référence thereto as they may direct, sucli 
direction to be in writing, signed by the said two-thirds in value ; it being ex- 
pressly understood and declared that said property shall be held, disposed of, 
or sold upon such terms and in accordance witli tlie direction and autliority 
of two-thirds in ainount of the owners of said property, and that the aniount 
of interest that each of the several owners hâve in said several claims sliall 
be determined by what is shown by the records of Lake county to be the inter- 
est of such owner in the premises. And it is exitrossly understood and agreed, 
and this trust is exeeuted upon the condition, that the said trustée shall be 
bound to act upon the direction of said two-thirds, notwithstandiiig any ob- 
jections of the minority." 

In pursuance of said trust arrangement, on the request and direction of the 
required two-thirds in aniount of the owners, said Reed made a lease of said 
Consolidated properties, and on the 28tli d.ny of June, 1890, on like request 
of the benoflciaries, including said Henshall, Keed made a lease thereof to 
one Campion, for a term of three years, witli an option to purehase the same 
at any tlme diuring the term at the stipulated price of .$75,000. This lease and 
option was, on the IStli day of Sfarcli, 1801, duly assigned by said Campion to 
the Ibex Mining Company, a corporation organized about tlie 7th day of 
March, 1891, which, in the exercise of the right of said option, on the ;"îth day 
of February, 1894, elected to make the purehase ; and thereupon said Reed, 
pursuant to the ternis of said trust, exeeuted and delivered to the company 
a deed of conveyance to ail of said property. To correct some error in said 
deed Reed, on the 27th day of June, 1894, made a second deed to the company. 
Tlie said company by mesne conveyauces also acquired said lease of said J. S. 
Brown and Charles Johnson. Through the efforts of the parties to said con- 
solidation agreenient other than said Henshall, patents were obtained to the 
various mining properties involved, and thèse titles vested in the Ibex Mining 
Company. Under said leases the said projierties were worked and developed 
until 1893-94, so that the properties which, prior to the Archer consolidation 
agreement, had been of little worth, proved to be very valuable and promising. 
In this condition of affairs, on the 13th day of July, 1894, the complainants, 
as citizens of tlie state of Texas, filed their bill of complaint against the Ibex 
Mining Company, George W. Trimble, Charles Cavender, A. V. Huuter, and 
J. T. Campion, as dlrectors thereof, and Clara M. Richardson and James Hen- 
shall. This bill, after setting forth the diseovery and location of the Independ- 
ence Mining Iode and the making of the power of attorney to .said Cartwria-ht, 
charged that, in disregard of bis trust, Cartsvright, without their knowledge, 
in July, 1879, entered into some arrangement or agreement with said HensUall, 
the nature and conditions of which were to them unknown, alleging the faet 
to be that C'artwright never sold or disposed of their said interest in said 
mine, and that if he did make a deed to Henshall it was not the sale of their 
interest in said property, and that no considération passed to them ; that 
they had believed that Henshall was only a co-owner with them in the Inde- 
pendence Iode, not derived froin them; that Henshall in 1882-83 told them 
that he never held their interest in said mine, aud they believed their interest 



KEED V. MUNN, 741 

thereîn remained Intact in their name on the records of Lake oounty nntil abont 
April 15, 1884, when they learned that the défendants other than Henshall 
were in possession and talcing ore from said claim. ICnowledge of the rights 
and claim of the complainants was charged against the défendants. The 
prayer of the bill was that the complainants be declared to be the owners and 
entitled to the possession of an undivided one-half in the Independence mine, 
and that the défendants accouut for the ore miued therein. Thls bill having 
been held had on demurrer, the complainants on March 20, 1895, filed an 
amended biil, in which they took the position that Cartwrisht, being unable 
to dispose of and sell said daim, relinqulshed hls interest therein, and entered 
into au arrangement on their beliulf vvith Henshall in wriling, whereby Hen- 
shall, for an interest of oue-fourth of said claim, agreed to defray ail the ex- 
penses, to défend and proseeute adverse suits respecting said claim, and to 
perfect the title thereto; and. in the event he failed to perfect said title, the 
conveyance from Cartwrlght should be void and of no effect. It was further 
alleged that Henshall entered into the Archer consolidation agreement with 
the consent of the complainants, and that Reed leased the properties to one 
Oampion under the terms of said Archer consolidation trust with their knowl- 
edge and consent. Demurrer was flled to this bill, but without action thereon 
the complainants, on the 3d day of July, 1895, filed a second amended bill, in 
which said Clinton Reed was joined as a défendant. In this amended bill 
they, in effect, allège that they, in connection with said J. S. Brown and John- 
son, entered Into an agreement with said Henshall, by which they were to 
convey to him their undivided one-half interest in said Independence mine in 
considération of his undertaking to perfect the title thereto: that he was to 
defray ail expenses, proseeute and défend ail adverse or other suits necessary 
to that end; that he was also to proseeute action before the Land Office De- 
partment to obtain a patent for said mine. It averred that through said Cart- 
wright they made a deed to Henshall, whereupon Henshall in writing executed 
the agreement to the eiïeet alleged in the first amended bill. They thus as- 
serted an express trust between them and said Henshall, and reaiiirmed the 
statement that through Henshall they entered into the Archer consolidation 
agreement, and consented thereto. They alleged notice of their claim and 
rights to the subséquent purchasers, with a prayer for discovery, decree of 
ownership of the undivided one-half of the Independence Iode or mine, and for 
an accounting. In 1899 one Frank R. Jeffery and Ed. Dale recovered a judg- 
ment in the county court of Lake county, Colorado, against said Henshall. 
The exécution issued thereon was levied ui)on ail the right, title. and interest 
of Henshall standing in the name of said Reed as trustée in said Independence 
Iode and Archer consolidation, under which said interest was sold at sheriff's 
sale, and bought in in the name of M. 51. .Teffery, wife of said P. R. Jeffery, 
In satisfaction of said .iudgmont. No rédemption having been ma de from 
such sale within the specifled statutory poriod, the said interest in the prem- 
ises was dnlv deeded by said sheriff to said M. M. Jeffery on the Ist day of 
December, 1890. On the 13th day of May, 189.S, Mrs. Jeffery and her hnsl)and 
joined in a deed of conveyance of said property to said James J. Brown for 
the expressed considération of ?C,000 in hand paid. Upon the same day Brown 
conveyed by deed said property to the Ibex Mining Company. This title so 
obtained is assailed by the bill of complaint for reasons that will appear here- 
after in the opinion, and notice upon the purchasers thereunder of the trust 
Interest of the complainants in the property is charged. 

The défendant Henshall, though duly summoned. made no answer to the 
bill, and the défendant Cartwright. notified by order of publication, entered 
no appearance. The other défendants made défense. In his testiniony, taken 
and read in the hearing of the issues, Henshall stated, In respect of the al- 
leged contract between him and said Cartwright, that he was to push the 
matter of the conflict of claims to a conclusion, to obtain the title and deed 
of the one-half thereof to the complainants ; that they had an understanding 
that if a sale was made they would be notified and consent to it, and reeeive 
their proportion of the purchase money; that in any event they were to get 
one-half and he one-half of the proceeds whether he carried the litigation 
through successfully or not, under any disposition that he made of the prop- 
erty; that he could sell it or enter into consolidation agreoments with other 
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properties, or make compromises, and that it was not necessary that he sliould 
suecessfuliy carry on any litigation in, order to hâve an Interest ; and testi- 
fied that he carried outf his agreement so as to become entitled to his inter- 
est. N. A. Munn teatifled that he never gave a deed and never heard of a 
deed until December, 1895, supposingl ail the time that the title stood in bis 
name. He admitted that he gave a power of attomey to Cartwright, who 
afterwards brought Henshall to him, saying that Henshall could handle It. 
and that Henshall made him a proposition to take hold and perfect the title 
for one-fourth interest, and that nothing else was said. He further testlfled 
that Henshall was to go ahead and get a deed from the government; that lie 
knew nothing of any confllcting claims that were put forward against the 
property except tvvo; that if there was any litigation Henshall was to staud 
it, and if he did not succeed in obtaining a title he would get no interest, but 
he would hâve his interest in whatever he did get. He could not give the con- 
tents of the eontract betvv-een Henshall and Cartwright. 

R. G. Munn testifisd that the eontract In his favor was tlie same as the 
one made between Henshall and said Browii ; that he saw the contriiot in 
1879 in the possession of Cartwright, which was then left in Cartwright's safe : 
that he never knew of the deed until Henshall told him about it in 3894; that 
he flrst heard of the Archer consolidation in 1882. He also testifled that ho 
signed the agreement with Henshall ; tliat the eontract did not mention the 
deed to Henshall. His understanding of the alleged eontract M-as that, if 
Henshall perfected the title, the Munns were to deed to him, and that he 
still understands the same. Referring to the letter of one of tlie Munns to 
Trimble, hereafter mentioned in the opinion, he stated his présent idea of the 
condition of atCairs, and that his présent understanding is the same as when 
he wrote said letter. He admitted that Henshall told him their interest had 
been sold to pay the said debt of Henshall to said .feffery and Dale; that he 
loolced up Henshall, to see what he had done with the property, loug after 
he knew, according to his testimony, it was in the Archer consolidation and 
not in HenshaH's name. He also testitied that he believed in 1894 that his 
interest had never been deeded to Henshall, although he had been told in 18S2 
that the property had been transferred to the Archer consolidation. After the 
amended bill was read to him, lie said he still did not know that the deed 
was made to Henshall, and did not consider that Henshall had ever conveyed 
to Reed ; that he approved the lease, and wished the royalties to be paid for 
it, and intended his letter to ïrimble to be a demand' for royalties under the 
lease made in 1890. 

Other Important facts will appear in the following opinion. 

On the issues joined under the évidence, the Circuit Court, on June 18, 1901, 
entered decree declaring title in the complainants. and vesting in them an 
undivided one-half interest in said Indei)endence mine, setting aside the deed 
made by Reed to the Ibex Mining Company, and the title derived under the 
sheriff' s deed to M. M. Jefferj'. The court referred the matter of the aeeount- 
ing to the master, who in his final report awarded to the complainants the 
sum of $193,448.30, which was affirmed by the court. From the decree finding 
the issues for the complainants, the Ibex Mining Company and Clinton Reed 
prosecuted separate appeals, and from the dei;rees on the accounting both 
parties prosecuted appeals. 

Charles J. Hughes, Jr. (Charles Cavender, on the brief), for Clinton 
Reed and the Ibex Minmg- Companv. 

T. J. O'Donnell and Edwin H. Park, for N. A. Munn and R. G. 
Munn. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge, after stating the case as above, delivcred 
the opinion of the court. 

In view of the allégations of the bill, on which the case was tried, that 
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Henshall, the unquestioned holder of the légal title of the complain- 
ants' interest in the Independence mine, entered into the Archer consoli- 
dation agreement with their knowledge and consent, and therefore as 
their agent, pursuant to the provisions of which Reed, the trustée, con- 
vej'ed to the Ibex Mining Company, it is remarkable that the Circuit 
Court should not only hâve decreed an accounting of the complainants' 
interest in the ore mined under the opération of the Archer consolida- 
tion agreement and by the Ibex Mining Company, but also hâve devest- 
ed the company of the title to the undivided one-lulf interest in the In- 
dependence mine, and vested the same in the complainants. "Equity suf- 
fers no person to approbate and reprobate the same deed." 1 Kane's 
Equity, 317; 1 Bell, Com. 146. As said in Newham v. Kcnton, 79 Mo. 
382, 385: 

"It is a great miKapprelieiision to suppose that one cause of action can be 
stated in a bill of equity, and by sonie sort of compreheusive flexibility of chan- 
cer.y jurisdiction relief can be adniinistered growing out of a state of facts not 
embraeed within the facts pleaded. ïhe rule that under the gênerai prayer 
for relief a party may hâve any relief to which lie may show himself entitled 
is limited to relief founded on and consistent with the facts set out in the 
bill, and not such as may be proveu at the liearing. * * * A party is not 
entitled to a judgment on a finding of facts différent from any theory of the 
case set up in the iDetition or auswer." 

In Phelps v. Elliott (C. C.) 35 Fed. 455, 461, Judge Wallace express- 
ed the rule as follows : 

"The proofs must be according to the allégations of the parties, and if the 
proofs go to matters not within the allégations, tbe court cannot judicially act 
upon them as a ground for décision, for the jileadings do not put them in con- 
testation. * * * A party can no more succeed upon a case proved but not 
alleged tban upon a case alleged but not proved." 

If, as the bill allèges, Henshall entered into said trust agreement with 
Reed, in pursuance of which Reed conveyed the interest in Henshall to 
the Ibex Mining Company, it concluded the complainants as to this 
title, leaving them to an accounting with Reed as to their interest in 
. any earnings received by him under the leases and their proportion of 
the purchase price of the sale to said company. 

In Johnston v. Standard Mining Company, 148 U. S. 369, 13 Sup. 
Ct. 588, 37 L. Ed. 480, Mr. Justice Brown said: 

"If he assented to the formation of the corixiration and to the transfer of 
the mine to it, he clearly waived his right to reclaim au interest in the mine 
itself." 

Passing beyond this, do the proofs and the law entitle the com- 
plainants to any relief whatever against the défendants? The founda- 
tion of the suit is the existence and the terms of an unrecorded written 
contract, not presented in évidence, claimed to hâve created the relation 
of trustée and cestui que trust between Henshall and the complainants, 
alleged to hâve been executed in 1879, more than 14 years prior to the 
institution of this suit to enforce it. Where a suitor thus cornes into 
court to enforce the provisions of such an undisclosed trust after such 
a lapse of time, and in respect of mining property constantly changing 
hands and shifting in value, under developments resulting from the ex- 
penditure of labor and money by its holders, every considération of 
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justice demands that he should come with proofs so clear and persuasive 
as to satisfy fully the judgment and conscience of the chancellor, not 
only of ttie existence of the written instrument, but as to its essential 
terms. The varying sworn bills of complaint herem and their own tes- 
timony show that they themselves, when they first advised their counsel 
of the facts, did not understand that such a trust instrument as they 
now claim was given by Henshall to Cartwright. On the contrary, 
they averred that they did not know what it was, and denied that Cart- 
wright ever conveyed to Henshall. The case as stated in the bill mere- 
ly charged a violation of the '-cnfidence reposed by them in Cartwright. 
No claim was then advanced that Henshall held the légal title under a 
trust condition that he should render certain services and make certain 
expenditures, for a half interest, or any interest. in the property. But 
under oath they averred that they had believed that Henshall held only 
as co-owner under an interest acquired aliunde. Even their own testi- 
mony is inconsistent with the allégations of the second amended bill. 
and is inconsistent with the trust asserted. How can they expect the 
court to believe and find that the subscauent purchasers had any notice 
of an unrecorded, unpublished instrument, containing provisions other 
than those sworn to by them in February, 1894? In confirmation of the 
fact that when they instituted this action the complainants did not un- 
derstand that any such trust contract existed between Henshall and 
Cartwright in their favor, set eut in the final amended bill, in a letter 
written by R. G. Munn to George Trimble, one of the défendants, of 
date April 11, 1894, he stated that: 

"I met to-day Mr. .Tanies Henshall, who was a résident of Leadville in 1879, 
and at that time I was proSpeeting there, and in 1878 I located the Independ- 
ence claim and had it sui'veyed and recorded, and afterwards the Little Johnny 
surveyed across my claim and others done lilcewise until it and otlier claims 
were ail in litigation, and in settling I and niy father, N. A. îlunn, agreed to 
quitclaim our interest in the Independenee, and the agreenient was made in 
the shape of a contract, aud the contract was put on record and the amouut 
stipulated in contract. Now 1 understand that Judge Belford and Mr. Rock- 
well and others hâve ail signed quitclaim deeds to tlie property, and received 
their compensation. My father and myself hâve not signed away our right 
in the Independenee, and as we can only hold the Ivittlo Johnny to the amount 
of the contract on record, with interest from July, 1870, imtil the présent time, 
I now demand that such amount, with interest, be paid us in fuil, and as I 
understand you are one of the principal stockholders in the group of mines of 
which the Independenee is one, I ask you to look after this matter, and ad- 
rise me at your earliest convenience, and oblige." 

The reasonable import of this statement is that the considération of 
the quitclaim deed to Henshall for their interest was a stipulated 
amount, and that they then understood that their only right was to claim 
"the amount of the contract" against the Little Johnny, with interest. 
If this information had been conveyed to the Ibex Mining Company 
before its acquisition of the légal title to the property, it would only 
entitle them to daim the amount of the purchase price stipulated for the 
quitclaim deed. 

As proof that Henshall himself was not publishing any trust relation 
respecting this property between him and the complainants, in a letter 
written by him February 1, 1890, to said Jefl:ery and Dale, judgment 
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creditors of his, who evîdently had asked him to convey to them his in- 
terest in the Independence mine, he said : 

"Yours of January 24th only just received on my returu from Clear Creek 
county. I note its contents, and wouia willingly give the deed asked, if you 
wlsh it after knowing the circumstances. The records will show that the 
Independence mine was located by an old man by the name of Muna, and a 
son, and a Mr. Brown and some one else. When the excitement was running 
high in 1879, and the Independence was overlaid with the Uncle Sam, Little 
Johnny, Gen'l Shields and others, the owners deeded to me, if I would flght 
the matter through. I gave them an obligation to pay tliem quite a large 
amonnt when the mine was sold or disposed of by me. If you will accept 
the deed under thèse conditions, and release me from your iudgment and eosts, 
I will deed to you. My interest in the Independence is five-eighths. Reed can 
tell you the relation the Independence holds to the couibination. The Little 
Link is subject to costs of patent. You know the condition of things, and can 
elect what you will do, or I will raise the nioney, and pay one-half of the 
jndgment and eosts. $100.21, if I can be released from the judgment, and you 
hold Cunningham for the other half." 

Tliis was a distinct statement by Henshall that the daim was deeded 
to him in considération of his ii^^hting- through the contest of title, and 
the obligation in case of success "to pay them quite a large amount when 
the mine was sold or disposed of by me [him] ." He had already plac- 
ed the mine in the Archer Consolidation Syndiate, in pursuance of 
. which trust agreement Reed af terwards conveyed absolutelv to the Ibex 
Mining Company, whereby Henshall's "obligation to pay them [the 
complainants] quite a large amount" became absolute, if the title or in- 
terest had not then passed under the sherifï's deed. 

In the second amended bill the complainants, to affect the subséquent 
purchasers with notice of the existence of the trust agreement with 
Henshall, seek to attach or connect themselves with the trust instrument 
executed between said James S. Brown, Jr., and Henshall as to Brown's 
undivided one-fourth interest in said mine, which instrument was duly 
put to record. As this agreement between Henshall and Brown was 
not executed for more than three months subséquent to the date of 
Cartwright's deed to Henshall and the making of the alleged agree- 
ment between them, the very reverse of what is claimed by counsel 
would seem to be the effect, to wit, that as Brown's contract was put 
to record, and no such contract between the complainants and Henshall 
was of record, the clear implication would arise in favor of subséquent 
takers under Henshall that no like agreement was made by Henshall 
with complainants. By the terms of the Archer consolidation agree- 
ment, the interest of Henshall, as the apparent owner of the propertv, 
was placed in Reed, as trustée, for the purpose of consolidating the con- 
flicting claims to ail the properties named, with power to dispose of upon 
the condition of the future détermination and request of two-thirds of 
the beneficiaries in interest, they being desip^nated as "the owners," and 
until executed Reed had only a power to dispose of or sell as trustée. 
There was unquestionably, therefore, an équitable interest in Henshall 
as the bénéficiai owner pro tanto. 

A majority of the court are of opinion that under the authority of 
Brandies v. Cochrane, 112 U. S. 344, 5 Sup. Ct. 194, 28 L. Ed. 760, 
the Archer agreement constituted an active trust as distinguished 
from a technical trust power. This, however, does not dispose of 
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the question as to whether, under the Colorado statute, tliat interest 
was subject to seizure and sale under exécution for Henshall's debts. 
The ruling in the case of Brandies v. Cochrane, supra, that a judg- 
ment against the grantor under a trust agreement, with power of ap- 
pointment, such as existed in that case, did not create a lien on the 
équitable estate so as to bind a subséquent purchaser with notice, was 
predicated of the statute of the state of Illinois, which did not change 
the common-law rule in the particular case. The Illinois statute in 
question, which provided that judgments should be a lien on the real 
estate of the judgment debtor, declared that : 

"The terni 'real estate' in thîs section shall be c»iistrued to incliirle ail in- 
terest of the défendant, or any person to his use, held or claimed by virtue of 
any deed, bond, coTenant, or otherwise, for a conveyance or as mortgagce or 
mortgagor of lands in fee, for Hfe or for years." 

As under the décision of the Suprême Court of Illinois, where the 
légal t-itle to lands is in a trustée to subserve the purposes of an active 
trust, the judgment creditor acquired no lien at lavv, but could only 
secure one by a bill in equity, according to the chancery practice act, 
prescribed by the statute of that state, it controlled the law of the par- 
ticular case. 

It will be observed that the court adverted to the ruling in White v. 
McPheeters, 75 Mo. 286, that: 

"That case arose under the Missouri statute, which appears to be broader 
than that of Illinois in Its définition of real estate subject to seizure and 
sale on exeotitious at \'à\v, and was, in fact, a proceeding in equity by a credit- 
ors' bill to sub.ieet the estate. which was subject to the power of appoint- 
aient, and had been con'veyed to a volunteer in pursuance thereof, to the sat- 
isfaction of judgments." 

The Colorado statute (Mills' Ann. St. § 2529), in force at the time 
of the rendition of the Jeiïery judgment, goes far beyond the provi- 
sions of the Illinois statute. ït déclares that : 

"Ail and singular the goods and chattels, lands, tenements and real estate 
of every person against whoni any judgment shall be obtained in any court of 
record * * * for any debt. damages, eosts or otUer sum of money, shall 
be liable to be sold on exécution. * * * and tlie said judgment shall be a 
lien on sucli lands. tenements and real estate, from the last day of the terni 
of the court lu which the saine inay be rcndored. for the period of seven 
years. * * » xhe term real estate in tliis section shall be construed to 
include ail interest of the défendant or any person to his use, held or claimed 
by virtue of any deed, boiul, covenant, or otherwise, for a conveyance or as 
mortgagor of lands, in fee, for life or for years." 

Section 2582 of said statute is as follows : 

"Légal and Equitable Interests in Land Subject to Execution. — Ever/ inter- 
est in land, légal and équitable, shall be subject to levy and sale under exécu- 
tion, aud the claim or possessory right of any défendant in exécution, in or 
to an,y public lands, may be levied upon and sold under exécution, in the same 
manner as if the sanie were held by such défendant in fee simple; Provided, 
that nothing in this chapter contained shall be so construed as to give any 
plaintiff in exécution the riglit to levy on any land filed on by any person, in 
the land office of the Colorado Land District, and occupied as a homestead by 
the défendant in exécution." 

It has been expressly held by the Suprême Court of Colorado that 
while such équitable interest in real estate may be properly reached 
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by a bill in equîty to subject it to the payment of tbe "debts oî the cestui 

que trust, it may likewise, under the broad terms of the statute, be 
seized and sold on exécution. In McFarren v. Knox et al., 5 Colo. 
817, 221, the court, speaking of judgment liens, referred to the statute 
of the State defining what property might be sold under exécution, 
and held that it constituted a lien upon whatever real estate might be 
levied upon: 

"In thls View the judgment of McFarren, upon being flled In the office of the 
recorder, became a lien upon McGovney's Interest in the Innd in dispute as 
assignée of the bond froni Rose, which was an équitable inierest, unless such 
Interest passed by virtue of the prior assigument" 

The court further said: 

"The assignnient by the obligoe or his asslçnee of a bond for the convey- 
ance of real estate comes clearly within the provisions of thia section, and 
unless recorded wlU not take effect as against a subséquent bona fide pur- 
ehaser or Incumbrancer without notice." 

In Barnes v. Beighly, 9 Colo. 479, 12 Pac. 908, the court said: 

"Under our statutes ail équitable interests In property are subject to levy 
and sale on exécution. For the purpose of acquiring a lien on any real estate 
owned by a judgment debtor, or which he may acquire after judgment, sltu- 
ate In a différent county from that in which the judgment Is entered, It Is 
provided by section 1839 that the créditer may file a transcript o£ bis Judg- 
ment with the recorder of such county." 

In O'Connell v. Taney, 16 Colo. 356, 27 Pac. 888, 25 Am. St. Rep. 
275, the court, speaking of the provisions of the gênerai statutes of 
the State, said: 

"Bvery interest on land, whether légal or équitable, Is made subject to levy 
and sale under exécution. Under this provision, appelles might bave caused 
the exécution Issued upon the judgment ♦ * • to bave been levied upon the 
latter's Interest in the very property hère in controversy, and had the same 
sold in satisfaction thereof. Ilad this course been pursued^ the purehaser 
thereafter could hâve maintained an action for the purpose of haviug his in- 
terest in the premises determlned." 

In that case the judgment creditor resorted to a creditors' bill, and 
the court only said that: 

"The judgment creditor was not, however, compelled to resort to thls mode 
of procédure [by exécution sale]. The action which he did iustitute might be 
pursued with at least equal propriety." 

This same doctrine is again recognized in Mulock v. Wilson, 19 Colo. 
301, 35 Pac. 534, where it is said : 

"That a person having procured a sheriff's deed to land, based upon valid 
proceedings, may maintain an action to set aside and cancel a deed given by 
the judgment debtor before the recovery of the judgment, with iutent to de- 
fraud the judgment creditor. ♦ • * A judgment creditor desiriug to set 
asjd« a supposed fraudulent deed of real estate may bring his action theretor 
to test the validity of the deed before attempting to subject the premises to 
execTition sale; or the purehaser, at'ter such sale, may bring his action to re- 
move the cloud from the title by canceling the supposed fraudulent deed, and 
to recover possession of the premises." , . „_ . 



748 148 FEDERAL EEPOHTER. 

In La Fitte et al. v. Rups, 13 Colo. 208 (22 Pac. 309), the syllabus 

is: 

"Where oiio purchases and pays for real propprty, causing title to be con- 
veyed to another wifliout considération, a trust rcsults in favor of tlie former, 
by means of whicli tlie property may be subjected to execntion." 

So in Stock Growers' Bank v. Newton, 13 Colo. 246, 249, 22 Pac. 
444, 445, the court said : 

"A judgment creditor, desiring to set aside a supposed fraudaient deed of 
real estate, may bring Iiis action therefor to test the validity of tlie deed before 
attempting to subject the promises to execntion sale; or the purchaser, after 
sucli sale, may bring his action to reniove the clond from the title, etc. [Citiiig 
authorities.] It is scarcely necessary to add that by section 1883, Gen. St., 
every Interest in land, légal and équitable, is subject to levy and sale undor 
exécution in tliis state." 

Freeman in his work on Executions, vol. 2 (3d Ed.) p. 953, advert- 
ing- to statutes broader than the statute of 3!) Charles II, said : 

"In California, Colorado, Connecticut, Indiana, lowa, Kansas, Maryland, 
Minnesota, Montana, New Hampshire, Is'evada. Peunsylvania, Utah. and Wash- 
ington, équitable estâtes are subject to exécution much more extensivelv than 
under the statute of 29 Charles II. In fact, in most of thèse states ail bouo- 
fieial estâtes are liable to be taken in exécution, irrespective of the question 
of whether tliey are légal or équitable." 

The case of Fallon v. Worthington, 13 Colo. 559, 2S Pac. 960, 6 L. 
R. A. 708, 16 Am. St. Rep. 231, cited by complainants' counsel to sup- 
port the contention that such an équitable interest in land at bar cannot 
be sold under exécution, is not in point. An examination of that case 
discloses that, although Fallon had an interest in the property at one 
time, and at one time held a trust deed thereon, that interest had been 
disposed of and the trust deed released ; so when exécution was levied 
upon the supposed interest of Fallon, he had neither a légal nor équitable 
interest therein, but simply a personal contract between himself and the 
grantee. Therefore, the court said: 

"The eutire lega! title was in Worthington. He was in possession of tht 
property. Fallon reserved no interest or estate in the land wbatsoever." 

As the foregoing construction placed upon the local statute of Colo- 
rado by the Suprême Court of the state becomes a rule of property as 
affecting real estate situate therein, it is absolutely binding on the féd- 
éral court. 

In Ilervev v. R. I. Locomotive Works, 93 U. S. G6-i, 671, 23 L. Ed. 
1003, it was's-'-id : 

"It was ic;ided by tbis court in Grenn v. Van Tîuskirk, 5 Wall. (U. S.) 307. 
18 L. Ed. 509 ; Id.,' 7 Wall. (II. S.) 139, 19 L. Ed. 109, that the liability of 
pro'iicrL.v to be soid under légal process tssuing from the courts of the state 
where it is situated must be determined by tlie law there, rather than of the 
jurisdi;-tion where the owner lires. Thèse décisions rest on the ground tb;it 
everv state has the right to regulate the transfer of property within its 
limits." 

So in Warburton v. White, 176 U. S. 49G, 20 Sup. Ct. 409, 44 L. Ed. 
555, it is said: 

, "Where state décisions hâve interpreted state laws governing real property, 
or controlling relations which are esseutially of a doniestic aud state nature 
—in other words, where tbe state décisions establish a rule of propertv- — ihis 
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court, wben called upon to Interpret the state law, wlll. If It Is posiïible to do 
so, In tlie discharge of Its duty, adopt and follow the settled rule of construc- 
tion alfixed by tbe state court of last resort to tbe statutes of the state, and 
thus couform to the rule of property within the state. It is undoubted that this 
rule obtains, even altbough the décisions of the state court, froin wlilch Uie 
rule of property arises, may hâve been for the first time announced subséquent 
to the period when a particular coutract was eutered into." 

In Christy v. Pridgeon, 4 Wall. (U. S.) 203, 18 L,. Ed. 322, Mr. 
Justice Field says : 

"The interprétation within the jurisdiction of one state becomes a part of 
the law of that state, as much so as If incorporated into the body of it by the 
Législature." 

In an early case (McKeen v. Delancy, 5 Cranch fU. S.l 32, 3 L. Ed. 
25) Chief Justice Marshall said: 

"In construing the statutes of a state on which land tltles dépend, infinité 
mischief would ensue should this court dhserve a différent rule troui that 
vvhich bas besn long astablished in tbe state." 

An examination of the cases cited by counsel for complainants will 
show that they either présent distinguishing facts, or dépend upon rules 
of décision where the statute of Colorado has supplied the very pro- 
visions wanting in the state, the absence of wliich left the court free to 
follow its own notion. Mrs. Jefïery, as the purchaser under tlie shc-riff's 
deed of the équitable interest represented by Henfhall in tlie Archer 
consolidation agreetnent, sustained the same relation to tliat interest 
occupiedby Henshall at the time of the sale, and was invested witli ail 
the rights and remédies at law or in equity for the protection and en- 
forcement of that interest secured by Henshall as a party to the trust 
arrangement. 

Contention is made by compîainants' counsel, in the attempt to Hken 
the Colorado statute to that of 29 Charles II, subiecting lands, tene- 
ments, etc., to sale, that "trusts which corne within the operntion of 
the statute are on'y such pure and simple trusts as exist when the cestui 
que trust has the whole bénéficiai interest, and the trustée the naked 
légal title, and that any complicated trust, or where other persons are 
interested besides the judgment debtor, are not within the statute. and 
can only be reached through a court of chancery." There are scveral 
answers to tliis: (1) The Colorado statute is broader than the Kn^rlish 
statute in subjecting any équitable interest in lands of the dc-hior to 
exécution. (2) Under the trust agrecinent, each of the cestuis que 
trust owned an enîire bénéficiai interest, in the ratio or propnrtinn ex- 
pressly designated and declared bv the trust agreement, without any 
présent, remote, or continfrent interest in anv one else, witli no jirovi- 
Sion that anv other interest under any contin<^encv tunv he crriftedi 
theredn during the continuance prior to sale thereunder by appuint- 
nicnt, as provided. 

L'nderhiH on Trusts & Trustées (Amer. V.A.) art. 5R. title "Power 
of One of Several Beneficiaries Partially Interested in a Spécial Trust," 
says : 

"It) The authorlty of one of several benefiriaries In a spécial trust in gên- 
erai de|!t'iiiis iipDîi ttie tej'ins of tiie tnist as i-(]nstnu'(i tiy Mip l'imrt: hnt if 
sui Jurls, a beueliciary caimot be restraiued trum assjguiiig his or lier iuLtUest, 
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Bave only in the case of a married woman, who may, by apt words, in tlie set- 
tlement, be restrained from doing so during her coverture, but not before or 
afterwards. 

"(2) An équitable tenant for life of land, within the meaning of the settled 
land act, 1882, bas ail the powers of selling, enfranchising, partitioning, leas- 
ing, moi-tgaging, etc., conferred on tenants for life by tlaat act. And snch 
person may prevent the trustées exercising their powers of the like character 
without his consent." See 2 Beaoh on Trusts & Trustées, § 712. 

In Sparhawk v. Cloon, 125 Mass. 263, Chief Justice Gray said: 

"At law, any property, real or personal, that a man owns, may be alienated 
by hini, or may, unless specially exempted by statute, be taken for the payment 
oif his debts ; and no form of grant or device can enable the grantee or dev- 
isee to hold the estate without its being subject to aliénation, attachmeiit, and 
exécution. From the time of Lord Eldon, the same rule bas prevailed in thé 
Engllsh Court of Chancery to the extent of holding that where the income of a 
trust estate is given to any person (otlier than a married woman) for life, the 
équitable estate for life is aliénable by, and liable in equity to the debts of, 
the cestui que trust, and that this quality is so inséparable from the estate that 
no provision, however express, which does not operate as a cesser or limita- 
tion of the estate itself, can protect it from his debts. The English doctrine 
has been approved In many décisions andi dicta in this country. On the other 
han4, it has been maintained by judges whose opinions are entitled to the 
highest respect that the founder of a trust may secure the enjoyment of it to 
other persons, the objects of his boïinty, by providing that it shall not be 
aliénable by them or be subj'ect to be taken by their creditors; and that 
his intentions in this r^ard, when clearly expressed by him, niust be carried 
out by the court." 

Obviously enough, the foregoing enunciation in no wise conflicts 
with the doctrine that the creator of a trust may so construct it in 
favor of the object of his bounty as to render it inaliénable by him, or 
to place it beyond the reach of exécution for his debts. There is in 
the Archer consolidation agreement no prohibition upon aliénation 
by the cestuis que trust, expressed or implied, and consequently no 
exemption from levy and sale under exécution under the Colorado 
statute, and there is no limitation of the use to which the income there- 
from may be applied. See Farmers' & Merchants' Savings Bank v. 
Brewer, 27 Conn. 599, and note to article 58 of Underhill on Trusts 
and Trustées, American Edition. 

No power of disposition was vested by the trust agreement in Reed, 
except upon the authorization by two-thirds in interest of the cestuis 
que trust. Even without this réservation of power in the beneficiaries, 
in the absence of express authority conferred on the trustée to alien 
or apply the income or proceeds to a third designated beneficiary, it 
remained in the cestuis que trust. The whole scope and purpose of 
the Archer consolidation agreement was to create a trustée tb do cer- 
tain things, for the exclusive benefit of the named beneficiaries as 
owners, under a conventional plan of organization among the con- 
flicting claimants to the properties concerned, to do that which by 
concert of action they might hâve donc themselves without the désigna- 
tion of the agent Reed. In the event of nonaction or nonconcurrence 
by the two-tliirds in interest, the respective interests of the benefi- 
ciaries remained until such action, subject to the liabilities of the 
interest of each to respond to the obligations imposed under the Colo- 
rado statute to answer for his debts. 
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The validity of the sheriff's deed to Mrs. Jeffery îs assaîled on the 
ground that the description of the property levied on is bad for in- 
completeness or uncertainty. The levy was made upon: 

"Ail the right, tltle, and interest of James Heushall and P. J. Cunningham 
in and to the following deseribed property, to wit: » * * The Inflepend- 
ence Iode, the Archer Iode, the San José Iode, the Little Stella Iode, the Gen- 
eral ghields Iode, the Burlington Iode, the Winnemuck Ko. 2 Iode, and the 
Uncle Sam Iode (thèse were the properties oonstituting the conflicting claims), 
situate on Breece Hill, in Califoniia Mining District, Lalie county, Colorado, 
and now standhig in the name of Clinton lieed or C. Reed, trustée, on the 
records of sald Lake county, known as and called the 'Archer Consolidation.' " 

The criticism made, in îts substantive effect, is that the description 
did not more specifically state what the interest of Henshall was by 
saying it was an undivided one-half interest in the Independence mine. 
As already shown, the statute of the state subjected to exécution every 
interest in lands, légal and équitable, and the claim or possessory right 
of any défendant in exécution, in or to any public lands, in the same 
manner as if the same were held by such défendant in fee simple. 
Section 2582, Mills' Ann. St. Colo. It is the generally recognized 
rule of law respecting levies and sheriffs' deeds that a description is 
good and sufficient which, taken as a guide, will point the way to the 
land, and readily enable the inquirer to identify it, and for this purpose 
even paroi évidence may be resorted to. "There may not be a cer- 
tainty to every intent, nor is it necessary that there should be in such 
a case; certainty to a gênerai intent, such as would put the owners 
and purchasers upon inquiry, affording the means of complète informa- 
tion, is ail that can be expected." By the decided weight of authority 
this description was sufficient. Blair v. Burns, 8 Colo. 397, 8 Pac. 
569; Stevens v. Wait, 112 111. 544; Small v. Jenkins, 82 Mass. 155; 
Travelers' Insurance Company v. Yount, 98 Ind. 454 ; Frey v. Clifford, 
44 Cal. 335 ; Shewalter v. Pierner, 55 Mo. 216 ; Field v. Huston, 21 
Me. 69; Freeman on Executions (3d Ed.) § 381; Devlin on Deeds, § 
1435 ; Murfree on Sherifïs, §§ 1697, 697 ; Brown v. Smith, 7 B. Mon. 
(Ky.) 261; Smith v. Crosby, 86 Tex. 15, 23 S. W. 10, 40 Am. St. 
Rep. 818; Inman v. Kutz, 10 Watts (Pa.) 90; Laughlin v. Hawley, 
9 Colo. 170, 11 Pac. 45. 

The Independence mine had a local habitation and a name, well 
known in that mining région. The very situs of it was given in the 
levy and deed — "situate on Breece Hill in the California Mining Dis- 
trict, Lake county, Colorado." More than that, it recited, "now stand- 
ing in the name of Clinton Reed or C. Reed, trustée, on the records 
of said Lake county, known as and called the 'Archer Consolidation' " 
— an instrument that declared what Henshall's interest was. 

It was compétent for Frank R. Jeffery, in bidding off the property 
at exécution sale, to transfer bis purchase to bis wife, who thereby 
became the récipient of the sheriff's deed and invested with the title. 
Gwynne on Sheriffs, 376; Jamison v. Tudor, 3 B. Mon. (Ky.) 357; 
Frizzle v. Veach, 1 Dana (Ky.) 212; Massey v. Young, 73 Mo. 260. 
Mrs. Jeffery, however, would acquire thereby no better right or title 
than Frank R. Jeffery had the deed been made to him. Baird v. Given, 
170 Mo. 302, 70 S. W. 697. The title of Mrs. Jeffery having passed 
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by deed to J. C. Brown and from him to the Ibex Mining uompany, 
and there being no infirmity apparent of record, the title of the com- 
plainants thereby passed and vested in said company, nnless invalidated 
by something dehors the record. On the other hand, if there was any 
fatal infirmity in this chain of title, the légal title of complainants passed 
under the dced from Henshall to Clinton Reed, and from Reed under 
the Archer consolidation agreement vested in the Ibex Mining Com- 
pany. To meet this situation the complainants contend that the com- 
pany took with notice of the alleged trust agreement between them and 
Henshall. 

Conceding, for the purposes of this contention, the existence of the 
trust in favor of complainants, what proof does this record furnish of 
notice of its existence or its terms to the subséquent purchasers? In 
respect, of the title acquired under the Jefïery and Dale exécution sale 
and sherifï's deed, contention is made that the letter written by James 
Henshall to Jeffery and Dale, of date February 1, 1890, imparted no- 
tice of an équitable interest in the complainants. Even if it were con- 
ceded that this letter suggested the existence of such a trust agreement 
between Henshall and the complainants as pleaded, the information was 
conveyed, not only after the judgment was rendered, which constituted 
a lien upon the Henshall interest in the property, but it was after the 
sale under the exécution and the payment of the purchase money. Un- 
der the Colorado statute (section 446, Mills' Ann. St.) it is provided as 
follows: 

"Notice Takes Effect From Filing Renord, Except as to Parties Ilaving- No- 
tice. — Ail deeds, conveyances, agreemeiits In writing of, or atïeeting title to 
real estate or any interest tliereiu, may be recorde<l in tlie office of the recorder 
of the county wïieroin such real estate is situnte, and from and after tbe fil- 
ing tliereof for record in such office, and not before, such deeds, bonds and 
agrtjements In writins shall take effect as to subseiiuont bona fldo purchasers 
and incumbrancers by mortgage, judgments or otherwise not having notice 
thereoi'." 

In McFarren v. Knox, 5 Colo. 217, it was expressly held that, in re- 
spect of an assignment not recorded, the subséquent judgment lienor 
and purchaser without notice obtain'^ the better title. 

In Gates Iron Works v. Cohen, 7 Colo. App. 341, 348, 43 Pac. 669, 
the court said : 

"lîy the terms of our statute concerning eonveyances, instruments In writing 
affecting title to real estate do not take effect as to subséquent bona fi;le pur- 
chasers. or Incumbrancers by mortgage, .ludgnient, or otherwise, not having 
notice thereof, until they are filcd for record in the office of the recorder of 
tbe county in which the real estate is sltuate. General Statutes, § 215. By 
thèse statutory provisions the lien of an attaclmient would take precedenoe 
of an ontstanding interest in the land, where such interest is evidenced by an 
unrecorded deed or contract of which the attachment or judgment crtditor 
had no notice. Tlie statute changes the ruie which, prior to its passage, was 
of universal application, so as to place attachment and Judgment creditors 
upon the same footing with purchasers in respect of land, a légal or eqtiitable 
interest in which has been eonveyerl, but the deed not recorded." See, also, 
Wahrenberger v. Waid, 8 Colo. App. 200, 45 Pac. 518. 

Although the sheriff's deed was not delivered until the Ist of Decem- 
ber, 1890, after the expiration of the period for rédemption, when de- 
livered it had relation back to the lien of the judgment. If, therefore. 
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it had been shown tliat J. C. Brown, the grantee of Jeffery, had notice 
of the alleged trust in favor of the complainants when he bought, it 
would not aiïect his title, as it is well-settled law that a purchaser with 
notice may protect his title by purchasing that of a bona fide purchaser 
without notice. Funkhouser v. Lay, 78 Mo. 459, 465. This for the 
reason, stated by Chancellor Kent in Bumpus v. Platner, 1 Johns. Ch. 
(N. Y.) 220, "to prevent a stagnation of property, and because the 
first purchaser, being entitled to hold and enjoy, must be equally en- 
titled to sell." The question of notice, therefore, as it pertains to the 
title acquired under the Jefifery and Dale judgment, is thus efïectually 
disposed of, and may be regardcd as out of the controversy. 

Counsel for complainants in this connection, however, both in oral 
argument and brief, criticise with much severity the transaction by 
which J. C. Brown obtained the deed of conveyance from Tefiferv 
and wife ; that Jefifery being in great fînancial straits, and his wif e's ill 
health demanding a change of locality, it is urged that Brown took ad- 
vantage of Jeffery's distress to obtain his property at an unconscionable 
sacrifice, and that the Ibex Mining Company, in whose interests Brown 
was acting, had in its possession at the time funds due to llenshall's 
interest more than the purchase price. Without entering into détail, 
it is sufificient to say that the évidence shows that for a year or more pre- 
ceding the consummation of this transaction Jefifery had been endeavor- 
ing to dispose of his interest in this property and a claim in connection 
with the Idlewild claim, connected with the Ljttle Johnny group, re- 
specting which there was some pending litigation. Brown was more 
particularly concerned in obtaining from Jefïery the Little Johnnv in- 
terest. The importunities for sale came from Jefifery rather than froni 
Brown. The évidence is that the considération of $6,000, expressed in 
the deed, was paid by Brown, as acknowledged in the deed. The share 
of the accrued royalties in the hands of Reed and the Ibex Mining Com- 
pany, amounting to $166, was paid to Mrs. Jefifery afterwards. We are 
unable to find any just basis for the contention that thèse royalties infact 
amounted to $1,200. The matter of the claim of $2,000 was no part, 
in fact, of the purchase price of said interest. It oertained to a dis- 
puted claim then in litigation, growing out of an option to purchase 
and mine, and to apply the proceeds on the purchase price in a colla- 
téral matter. Neither'do we find any deceit practiced or misrepresen- 
tation made by Brown to mislead or overreach Jefifery in the transac- 
tion. Jefifery was not prevented from disclosing to Brown the facts of 
his situation or his reason for desiring to sell. The two parties to the 
deal were sui juris, and dealt with each other at arm's length. We know 
of no authority or reason for holding that what Jefifery consented to 
take disentitles Brown to the position of a bona fide purchaser for value. 
If it were conceded that Jefifery was entitled to a clami for royalties 
growing out of the Little Johnny or other properties, greater than the 
considération paid him by Brown, he knew the fact better than any 
one else. If, without duress or fraud practiced upon him, he consented 
to take less than the actual value, how the complainants in this con- 
troversy, to which Jeffery is not a party, can avail themselves of any 
injustice donc him, challenges compréhension. With full knowledge 
148 F.— 48 
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of what he was selling and what he was getting- therefor, he parted 
with his title, and f rom that day to this he has never challenged by ac- 
tion the validity of the transfer, nor invited the Munns or their coun- 
sel to take up the wage of battle for them, or put them in légal position 
to undo what he voluntarily did. 

There is a broad distinction between a valuable and an adéquate con- 
sidération, as applied to this situation. The considération paid for a 
conveyance may be so inadéquate, coupled with other attendant circum- 
stances, as to afford sufficient ground for the party wronged to ask a 
court of equity to relieve him. The considération paid may also be 
so greatly disproportioned to the actual value of the property as to ap- 
peal to the discrétion of the chancellor, in saying that such a purchaser 
did not buy in good faith. But it is well-recognized law that the con- 
sidération, while it must be valuable, need not be commensurate with 
the actual value of the property. The évidence in this record présents 
no such State of facts as to warrant the court in saying that Brown or 
the Ibex Mining Company was not a bona fide purchaser for value, 

Neither is there foundation for the suggestion made that the whole 
considération for this conveyance to Brown was not paid at the time 
suit was brought. The considération for the Archer consolidation and 
the Idlewild interest was paid on the 13th day of May, 1903. The de- 
ferred payment pertained solely to the interest in the Little Johnny 
claim owned by another person not connected with the title to the prem- 
ises in dispute. 

Turning to the title derived through Clinton Reed under the Archer 
consolidation agreement, what is there in this record to warrant a decree 
in favor of the complainants predicated of notice to the Ibex Mining 
Company of the existence of the alleged trust relation between Henshall 
and the complainants? There is some shadowy évidence of one Geo. 
Trimble, who afterwards became a stockholder and director in the Ibex 
Mining Company, having received information as far back at 1878 of 
complainants being interested as locators of the Independence Iode. 
But what of it? The record afterward showed that under a power of 
attorney given by the complainants to Cartwright the latter conveyed 
the absolute title to Henshall. There was no record évidence of any 
trust agreement between the grantor and the grantee conditioning the 
transfer of the title. The Ibex Mining Company did not come into ex- 
istence until about 12 years thereafter. The letter f rom Munn to Trim- 
ble, of date April 11, 1894, was nearly a year after the Ibex Mining 
Company had obtained the title of Jeffery, and of Reed under the Arch- 
er consolidation agreement; and, even if it were conceded (which we do 
not find sufficient évidence to support) that J. C. Brown obtained some 
information sufficient to excite inquiry during his dealings with Jeffery, 
as already shown, he was an innocent purchaser under the Jeffery 
judgment and exécution sale. 

In much of the contention of learned counsel for complainants re- 
specting incidents invoked as a basis of notice to the Ibex Mining Com- 
pany they seem to misconceive the correct rule of law applicable to the 
case. There has rarely been a more exact statement of the rule of no- 
tice in question than that expressed by Judge Vories in Hayward v. 
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National Insurance Company, 52 Mo. 191, 192, 14 Am. Rq). 400, where 
he said : 

"The meaning must be that the notice must be gîven to the agent wihie his 
agency exlsts, and it must refer to business which cornes wlthin the scope of 
his authority. When this Is the case, I thinlj that notice to the agent is notice 
to the principal ; in fact there is no other way to notify a corporation than to 
notify an agent A corporation only acts through and by agents, and the 
proper and only way to glve notice to a eorjwration is to notify au agent, and 
generally it is sufflcient to notify an agent, whose proper business is to attend 
to the matter in référence to which the notice is given." 

He then quoted f rom Story's Agency, paragraph 140, as follows : 
"Upon a similar ground, notice of facts to an agent is constructive notice 
thereof to the principal hiniself, where it arises from, or is at the tiuie con- 
nected with, the subjeet-matter of his agency ; for upon gênerai principles of 
public policy it is presunied that the agent has commmiicated such facts to 
the principal, and if he has not, stlil the principal, having intrusted the agent 
with the particuiar business, the other party has a right to deeni his acts and 
knowledge obligatory on the principal ; othervvise the neglect of the agent, 
whether designed or undesigned, might operate most injuriously to the rights 
and interests of such party. But unless notice of the facts corne to the agent 
while he Is eoncerned for the principal, and in the course of the ver.y transac- 
tion, or so near before It that the agent must be presumed to recoliect it, it is 
not notice thereof to the principal ; for otherwise the agent might bave forgot- 
ten It, and then the principal would be afCected by his want of memory at the 
time of undertaking the agency. Notice, therefore, to the ageni before the 
agency is begun or after it has terminated will not ordinarily affect the prin- 
cipal." See, also, Mechem on Agency, §§ 718, 719. 

As notice to the principal is predicated of the fact of notice to the 
agent while engagea on the business of his agency, because of the ob- 
ligation imposed, in fidelity to his principal, to impart the information 
to him, it must follow that when the condition on which the notice to 
the principal is presumed does not exist, notice to the principal cannot 
be assumed. See, also, Thompson on Corporations, vol. 4, §§ 5189, 
5190, 5191, 5193, 5204; Phœnix Insurance Company v. Fleming, 65 
Ark. 63, 44 S. W. 464, 39 L. R. A. 789, 67 Am. St. Rep. 900 ; Arni- 
strong V. Abbott, 11 Colo. 223, 17 Pac. 517; Yerger v. Barz, 56 lowa, 
82, 8 N. W. 769. 

In a gênerai and indiscriminate criticism of the testimony of Charles 
Cavender, counsel for the complainants seek to create the impression 
that he must hâve discovered something touching the complainants' in- 
terest which should be imputed to the Ibex Mining Company. Caven- 
der was the attorney who examined for the company the Jefïery title to 
this property. So far from the évidence warranting the remotest in- 
ference that he acquired any information of any trust agreement be- 
tween the complainants and Henshall, his testimony is full and explicit 
that he made a thorough examination, and finding that the records 
showed title in Henshall, and being of opinion that the deed from the 
sherifif effectually vested that title in Mrs. Jefïery, and having no no- 
tice of the complainants' claim, he reported the title good. The law 
did not exact of him that without any admonition to excite such inquiry 
he should hâve inquired of Henshall if there might not be some unre- 
corded, undisclosed compact conditioning his record title. So far from 
Henshall imparting to the Ibex Mining Company, or any one represent- 
ing it, information respecting complainants' interest, in his letter of 
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April 29, 1903, to one Darby, who was interested in tlie Archer con- 
solidation trust, and was solicitin^ consent of the beneficiaries there- 
in to an extension of the lease, he said : 

"Tour note received. I suppose I hâve lost my Interest in the Independenoe. 
Judgment was obtained! against me on a debt contracted by Pat Cuimingham 
years ago, and the property was sold ; so I suppose I am out, and if you flnd 
I am in it, I will gladly slgn." 

The Pat Cunningham debt referred to Hensh.dl claimed he was only 
surety for, on which the said judgment was obtained against him. 

Some other incidents hâve been discussed by counsel toucliing the 
question of notice, but they are so intangible and inconsequential as 
not to deserve considération. As said in Scott v. Gallagher, 14 Serg. 
& R. 332, 16 Am. Dec. 508 : 

"Courts of justice view secret agreements with a jealous and scrutinizing 
eye. The owner of the légal title should hâve direct, express, and positive 
notice; otherwise he talées the property discharged of the trust which existed 
between the original parties. ïhere would be no hardship in the case on Gal- 
lagher, because it was his own folly to place himself and others in tlie power 
of McCormiek. If any person sufCers it shouid be Gallagher, and not Scott, 
for this plain and obvions reason, that he has been the cause of the losa sus- 
tained. Equity sa;rs, if one of two innocent persons must sulïer, he who haa 
been the cause shall bear the loss." 

This rule has recently been affirmed in United States v. Détroit Lum- 
ber Company, 200 U. S. 321, 332, 333, 26 Sup. Ct. 285, 50 L. Ed. 499, 
in which Mr. Justice Brewer, speaking for the court, said : 

"No one is bound to assume that the party with whom he deals is a wrong- 
doer, and if he présents property, the title to which is apparently valid, and 
there are no cireumstances disclosed which cast suspicion upon the title, he 
may rightfully deal with him, and, paying full value for the same, acquire the 
rights of a purchaser in good faith. Jones v. Simpson, 116 U. S. 009, 615, 6 
Sup. Ct. 5?>8, 29 L. Ed. 742. He is not bound to make a searching examinn- 
tion of ail the account books of the vendor, nor to bunt for something to cast 
a suspicion upon the integrity of the title. * * * The rule in respect to 
constructive notice was thus stated in Wilson v. Wall, 6 Wall. (U. S.) 83, 90, 
91, 18 L. Ed. 727: 'A chancellor will not be astute to charge a constructive 
tru't upon one who has acted honestly antS paid a full and fair considération 
witliout notice or knowledge. On this point we need only to refer to Sugden 
on Vendors, p. 622, where he says : "In Ware v. Lord Egmont the Lord Chan- 
cellor Cranworth expressed his entire concurrence in what, on many occa- 
sions of late years, had fallen from judges of great eminenee on the subject 
of constructive notice, namely, that it was highly inexpedient for courts of 
equity to extend the doctrine. When a person has not aotual notice, he ought 
not to be treated as if he had notice, unless tlie cireumstances are such as to 
enable the court to say, not only that he might bave acquired, but also that 
he ouglit to bave acquired, it but for his gross négligence In the conrkict of 
the business in question. The question, then, when it is sought to affect a 
purchaser with constructive notice, Is not whether he had the means of ob- 
taining. and migbt by prudent caution bave obtained, the knowledse in ques- 
tion, but whether not obtaining was an act of gross or eulpable neïligence." ' 
And agi! in in Townsend v. Little, 109 U. S. 504, 511, 3 Sup. Ct. 357, 361, 27 
L. FA. 1012: 'Constructive notice Is defined to be in its nature no more than 
évidence of notice, the presumption of which is so violent that the court will 
not even allovv of its being controverted. Plumb v. Fluitt, 2 Anst. 432; Ken- 
nedy V. Green, 3 My. & K. 699. * ♦ * As said by Strong, J.. in Meehan v. 
Williams, 48 Pa. 238, what makes inquiry a duty Is such a visible state of 
thiugs as is Inconsistent with a perfeet right in him who proposes to sell. See, 
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also, Holmes v. Stout, 3 Green Cli. 402; McMedian v. Griffing, 3 Plck. 149, 
15 Am. Dec. 198 ; Hanrick v. ïhooipsoi;, 9 Ala. 409.' " 

See, also, discussion 'of this question by Sanborn, J., in same case 
(United States v. Détroit Timber & Lumber Co., 131 Fed. 6C8, 67 C. 
C. A. 1). 

It is next insisted that, as the fee to the Independence mine remain- 
ed in the United States until patent issued, the purchaser imdcr Hen- 
shall acquired only an équitable interest no greater than that of the com- 
plainants. Mining claims are by the Colorado statute (Mills' Ann. St. 
§ 456) declared to be real estate. This charactcr of property possesses 
the quality of any other possessory titlc to land. It passes by inherit- 
ance, sale, mortgagc, or exécution sale. "Where there is a valid loca- 
tion of a mining claim, the area becomes segregatcd from the public do- 
main and the propertv of the locator." St. Louis Mining Co. v. Mon- 
tana Mining Co., 171 U. S. 6oo, 19 Sup. Ct. 61, 43 U Ed. 320. So 
long as the locator or his assignée performs the required amount of 
work, his right of possession is exclusive against every person and 
against the United States. He may never obtain the patent, but when 
it does issue, it has relation back to the location. For the purpose of at- 
tack and défense he is the owner, and when this title passes from him to 
an assignée or grantee, it is protected in the hands of ,such assignée or 
grantee by the registration statutes of the state against an équitable 
claim thereto or interest therein not of record and unknovvn at the time 
of the transfer. Revised Statutes of the United States, § 910 [U. S. 
Comp. St. 1901, p. 679] ; Roseville Co. v. lowa Gulch Co., 15 Colo. 29, 
24 Pac. 930, 22 Am. St. Rep. 373 ; McFeters v. Pierson, 15 Colo. 201, 
24 Pac. 1076. 22 Am. St. Rep. 3<S8 ; Forbes v. Gracey, 91 U. S. 767, 24 
L. Ed. 313; Belk v. Meagher, 104 U. S. 283, 26 L. Ed. 735; Manuel 
V. Wulfif, 152 U. S. 511, 14 Sup. Ct. 651, 38 L. Ed. 532; Butte Co. v. 
Frank (Mont.) 65 Pac. 1; Bakersfield Co. v. Kern County (Cal.) 77 
Pac. 893. 

Incidental and parallel to the lattcr contention, the further proposi- 
tion is advanced that, as the fee to this property remained in the Unit- 
ed States until patent issued, the position of the complainants, as enui- 
table owners, being prior in time to that of the purchasers under the lo- 
cator, theirs is the superior equity. This question is so effectually set- 
tled against the contention of the complainants by the ruling of this 
court in United States v. Détroit Timber & Lumber Compiny, 131 Fed. 
668, 67 C. C. A. 1, affirmed by the Suprême Court in 200 U. S. 331, 26 
Sup. Ct. 382, 50 E. Ed. 499, as to render further discussion a work of 
'^upererogation. 

With apparent assurance of confidence, learned counsel for the com- 
plainants advance the ultimate proposition that the only right the Ibex 
Mining Company conld possibly assert as against Henshall would be to 
ofïset what it paid for said interest against what was coming to him 
under the terms of the Archer consolidation, with the right in Henshall 
to exact, within a reasonable time, a conveyance to him of his inter- 
est in the mine before refunding the purchase price paid by the company 
as the tenant in possession; such reasonable time being commensurate 
with the duration of the lease and such time thereafter as might be 



758 148 FEDERAL REPORTER. 

deemed consonant with equity under the circumstances of tlie partîcular 
case. It might be sufficient to say, in answer to this pronouncement, 
that in ail the years which hâve accumulated since snch right, if a right 
might hâve bèen asserted, t!ie complainants hâve not exhibited faitli 
enough in it to actively invoke it. The underlying theory of this con- 
tention, we take it, is that at the time it is claimed Brown acquired the 
Henshall title under the Jeffery and Dale judgment and Mrs. Jeffery, he 
was acting for the Ibex Mining Company, vi'hich was at the time a ten- 
ant under lease from Reed, trustée ; therefore, the purchaser f ails un- 
der the ban of the law which prohibits a lessee from buying in an out- 
standing title so as to oust the landlord, and hence the claim to the 
right of rédemption. This contention is as disregardful of the facts in 
this record as the law applicable to the situation. In the first place, 
Henshall's légal title had passed out of him by opération of law under 
the exécution sale, as he afterwards recognized in his letter to Jefïery, 
and by his voluntary act in conveying to Reed under the consolidation 
agreement, which, as the record title stood, the purchaser had the right 
to assume he was fully empowered to do. 

Even, however, if the relation of landlord and tenant existed between 
Henshall and the Ibex Mining Company when the title under Jeffery 
was acquired, the fact did not conclude the company from adversing 
the landlord's title by acquiring it under a proceeding in invitum against 
the landlord. We understand the law to be that the tenant may buy 
in the landlord's title under judgment and exécution sale. In such case 
he may plead against the landlord that, although he had an interest in 
the premises at the time of the création of the relation of landlord and 
tenant, it terminated by act of the law, or under voluntarv grant of the 
fee by the landlord. Tavlor's Landlord & Tenant (9th'Ed.) §§ 639, 
705, 708 ; Hardin v. Forsvthe, 99 111. 312 ; Elliott v. Smith, 23 Pa. 131- 
137; Camley v. Standfield, 10 Tex. 546, GO Am. Dec. 219; Lamson v. 
Clarkson, 113 Mass. 348, 18 Am. Rep. 498. "It is always compétent 
for a tenant to set up that the title of his landlord has come to an end 
subséquent to the date of the lease, and that whenever the enjoyment 
ceases by lawful title, rent, which is the recompense of enjoyment, also 
ceases."' Duff v. Wilson, 69 Pa. 316 ; Shiekls v. Lozear, 34 N. J. Law, 
496, 3 Am. St. Rep. 256; Presstman v. Silljacks, 52 Md. 647; Jenkin- 
son V. Winans, 109 Mich. 524, 67 N. W. 549. 

Jud?e Covi'en, in Nellis v. Lathrop, 22 Wend. (N. Y.) 121, 34 Am. 
Dec. 285, said : 

"So loiiR as he Ithe tenant] is not expelled, he has, in gênerai, no rîffht to 
■question his landlorcl's title. He oannot deny that he had a riglit to démise at 
the time of the lease. Ile cannot défend, on the ground that he has acquired 
an outstanding title adverse to that of the landlord. But I am not aware that 
the estoppel goes further. If the landlord part with his title pending the lease, 
the duty of the tenant, including that of paying rent. is due to the assignée : 
and should the tenant buy in the assignee's riglit, the lease would be extin- 
guished. So, should the landlord seli and release to the lessee. * * * There- 
fore, had there been a sherifï's sale of the whole reversion in the demi?fld 
premises, and the tenant had redeemed or purchased under the judgment, 
no action eould hâve been sustained; for a purehase or acquisition of title 
imdor a judgment against the Icssor is the same thing as if he had granted 
by deed. It is, to be sure, acquiring title Indirectly and by opération of la-çy 
from the lessor, but it comes through his act and consent, or his ueglect, and 
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Is, thereforc, the same In légal effect aa If he had granted or deylsed a re- 
TersioB." 

In 17 Amer. & Eng. Encyc. of Law (Sd Ed.) p. 676, ît is said : 

"The gênerai ruie applles to the purehase by one tenant of the property at 
a judicial sale, and such purehase will Inure to the benefit of hls co-tenant. 
There Is no rule of law, however, forbidding one tenant in common to purehase 
the interest of hls eo-tenant at such sale; thls not belng the purehase of a 
hostile or adverse title." See, also, page 678. 

In Bissell v. Foss, 114 U. S. 252, 262, 5 Sup. Ct. 851, 854, 29 L. Ed. 
126, the court held that there was no relation of trust or confidence be- 
tween mining partners, which is violated by the sale and assignment by 
one partner of his share in the property and business to a stranger, or 
to one of his associâtes without the knowledge of the other. The court, 
, while fully recognizing the rule that one of tlie tenants in common, 
holding by a common title, cannot purehase an outstanding title or in- 
cumbrance upon the joint estate for his own benefit, said : 

"It Is true that one of two or more tenants In common, holding by a com- 
mon title, cannot purehase an outstanding title or Incumbrance upon the joint 
«stnte for his own beneflt. Such a purehase Inures to the benefit of ail, be- 
cause there is an obligation between them, resultlng from thelr Joint claim nnd 
■comnaunity of interest, that one of theni sliall not affect the claira to the préj- 
udice of the others. [Citing atithorities.] But this rule canuot apply to IJnn- 
ter and Foss. ïhey puretiased no outstanding title or incumbrance to tlie 
préjudice of the otlier tenant In eomrann. Tljey did what any tenant in com- 
mon with entire good faith might do, nnmely, purehase the interest of some of 
thelr co-tenants without consulting the others. The title which they pur- 
«hased of the îlissourians v.-as not antagonistic or hostile to the title of Bis- 
sell. Their purehase did not In any degree tend to Injure or damage hls in- 
terest. His share was jnst as valuable after as hefore the purehase. and hls 
rights wcre the same. In such a purehase uo trnst or confidence Is violated." 

If Henshall had been the entire ovvner of the property, and had leased 
the same to the Ibex Mining Company, could it be maintained that it 
could not, during the existence of the lease, purehase direct from him 
the fee, and thereby defeat éviction by the landlord? If, under the 
terms of the Archer consolidation, Reed, in exécution of the power, 
could sell direct to the Ibex Mining Company ail the interest of Hen- 
shall, could Henshall thereafter be heard to say that the Ibex Mining 
Company could not assert title under that purehase against the subsé- 
quent assertion of the landlord's claim against it as tenant? If not, 
hovV can it be maintained under the Colorado statute, which subjected 
Henshall's interest to sale under exécution, that the company which ac- 
quired the title under opération of law could not plead a divestiture and 
terminât!' n of such landlord's title? The title which the law of land- 
lord and tenant forbids the tenant to acquire so long as he retains pos- 
session under his entry is an outstanding, hostile title, antagonistic to 
that of the landlord, so as to destroy it. Moreover, the lease with the 
option to purehase, made by Reed, was in strict conformity to the terms 
of the Archer consolidation agreement, to which Flenshall assented. 
It was in force at the time of the exécution «aie. At that time ncither 
Jefïery and Dale nor Mrs. Jefïery were tenants of either Reed or Hen- 
shall. By the sale and sherifï's deed Henshall's interest and title in 
the property ce?=:ed, and devolved upon Mrs. Jefïery. 
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Finally, thé équitable claim put forth by the complaînants îs con- 
demned by the doctrine of lâches. By virtue of their own inhérent 
povver in affording relief, in recognizing and enforcing unpublished 
trusts aiïecting the title to real property, courts of equity may shorten 
the time allowed by statute in action? of ejectment, vvhere the ends of 
justice require it. While, for the purposes of this case, it may be con- 
ceded that such a state of facts might be presented as to warrant the 
chancelier, in good conscience, to extend the time for relief beyond 
the statutory period, the complainants' conduct in this case does not 
appeal to the favor of tlie court. Their claim rests upon an unrecord- 
ed secret trust betvveen them and Henshall, created in 1879, nearly 
14 years prior to its assertion in court. It concerns and affects the 
title to a minino- claim — a class of property which, because of its well- 
knovvn cnnstantly vacillating character may bt practically worthless 
to-day, and under tlie energy and expenditure of money by an after- 
taker and claimant, in a brief penod may develop the présence of vast 
wealth in ore. In respect of such a claim equity demands that the 
claimant sliould be awake to his rights, promn^ in their assertion, and 
eager in their pursuit, lest his slothfnlness and mdifference work a 
great vmng to innocent parties. V'<^dlantibus et non dormientibus 
jura subvenimit. The évidence shows that when the complainants 
execTted the povver of attorney to Cartwright they regarded their claim 
of little vaine. It was chcckercd over with conflicting locations, and 
exposed to the dcvouring greed of prnmoiers of litigation. So little 
value did tliev nttach to it tluit for ihe services of merely disposing 
of it Crutwriglit was ♦"o hnve one-hrilf of wliat he could obtain. Wiiile 
thev ol;:im to hâve seen tlie agreement in ]8?9 betvveen llenshall and 
Carturijrlit, thev never ttiok iiuerust enongh in it to either put it to 
record or to look after it to see what became of it. They practically 
abaiiiloned it to wliithersoever tlie winds of fortune might drift it. 
Its comli'ion when it passed imder the cnrf and sustentation of the 
Archer S}iulicate is described in the testimony of Mr. Cavender. the 
attoniev vvho unclertonk for the s^■ndicate to look after the adverse 
litignt' m and the patent. When inqnired of as to v^'hat was the situa- 
tion of tlie liidependeiice in resiJcct of matters of patent, he said: 

"■]'li(> hMl"'iMnili'iice wns eiitirply frone. Tliere was no applicîitlon for a 
piitciii. .\ll iiut 1.-- îUTK.s wciv palciifcil to tlie f.ittle Jolinny, tlie Uiiele Smiu, 
ami the S:;ii .]{>■<{' cliiiiiis. niii! tli.it 1.-- aerex liiiii bi'(>n eoverf^l t)y iiimiy relo- 
eatiuiis lieluie tLie Ibi^x Jliuhi^ Coiiipaiiy or Jlr. Caiiipion Lad auy liiterest la 
it" 

Ile snid it was a very donbtfnl proposition that in such condition a 
patint could be issued. lie furt'.icr said: 

"I exniiiiiicil the cronnd — tliiit is. travelefl ovf'r It In eonneetlon wlth the 
eaeini er uf tlie coniiiany — aiiil fontiii tlie tliscmery wnrkings were ^one — 
paleiurd or ri'located — 1 forget vvhii-ii now; 1 tliiiik pateiiteil or reloeated by 
soine oiie else. AU the Kroumi tliat was not patented was covered by other 
loealioiis or daims, so thut there was virtiially nothiug to pateut." 

\^''hen inquired of as to whether he examined the proceedings in the 
land office, he ansvi'ered : 

"I think tlie Sau José took in ail the woïkinss, the diseovery shaft. etc. — 
dlscovery tuiiuel I think It was. ûiy recolleccioa ig that thut was doue by 
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the San José. The application for that claim was in '80 or '81 — I forget the 
exact date — but some ten years before. The other portion of the ground, down 
the hill, was coverod by several iiew conflieting locations. The discovery shaft 
iiad beeu taken in by a patent upon anotlier claim. That would terminate the 
title, except that which had already been obtained by the San José, Unele Sam, 
and Little Johnny." 

He further testified that at the time the acts were done which re- 
sulted in this ground being absorbed by the other claims neitlicr Camp- 
ion nor the Ibex Mining Company had any connection with the matter. 
It was in tliat condition when the lease and bond were given. In such 
low estimate was this property held that at the public auction under 
the Jeflfery and Dale judgment in 1889 it sold for only sufficient to 
satisfy a judgment for $345.45 and the costs of suit. In perfect in- 
difïerence, the complainants Hngered and remained about that mining 
région and points of easy access to it, with the pubHc records of the 
county showing that whatever apparent title they had had been con- 
veyed under their power of attorney to a third party, who, as the ap- 
parent absolute owner, was contracting debts and being prosecuted 
therefor unto judgment; dealing with the property as bis own; con- 
veying it to Reed ; entering into a syndicate agreement, under which 
it was leased to strangers, who were working and developing it, and 
paying the rental to the trustée. And after the Ibex Mining Com- 
pany was organized, taking over the lease and purchasing outright 
the title of Henshall, in pursuance of the option given under the lease 
contract, expending money in developing the property, proving it to 
be valuable, and its stock presumably passing into the hands of investors, 
thèse complainants went ofif to the sta*e of Texas without proclaiming or 
asserting to said interested parties their secret claim until more than 
14 years after its birth. So long had they thus suffered this undis- 
closed trust to slumber, unnurtured and unattended, that when they 
came to ask the court to give it life and opération they were unable 
to recognize i*s features or specify its qualifies, and only after long 
study, suggestion, and resort to analogy of their claim wi+h some other 
found of record could they présent even a plausible claim for spécifie 
relief. No iitter case has ever been presented for the application of 
the wholesome rule that "where one of two innocent parties must 
lose, and one of them is in fault, the law throws the burden of the loss 
on him." Hearne v. Mickols, 1 Salk. 289 ; Magee v. Manhattan L,ife 
Ins. Co., 92 U. S. 98, 23 L. Ed. 699. 

The conclusion reached on the principal case renders it unnecessary 
to discuss the matter of the accounting. 

It results that the appeal in No. 1,713, Clinton Reed (impleaded with 
the Ibex Mining Company et al.), appellant, vs. K. A. Munn and R. 
G. Munn, appellees, is sustained, and the decree of the Circuit Court 
therein isreversed; that the appeal in No. 1,890, the Ibex Mining Com- 
pany, appellant, vs. N. A. Munn and R. G. Munn, appellees, is sustain- 
ed, and the decree of the Circuit Court therein is reversed ; that the 
appeal in No. 2,319, the Ibex Mining Company, appellant, vs. N. A. 
Munn and R. G. Munn, appellees, is sustained, and the decree of the 
Circuit Court therein is reversed; and that the appeal in No. 2,320, 
N. A. Munn and R. G. Munn, appellants, vs. The Ibex Mining 
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Company, appellee, îs not sustained, and the same îs dismissed, at 
the cost of the appellants; and the causes No. 1,713, No. 1,890, and 
No. 2,319 are remanded, with directions to the Circuit Court to set 
aside and vacate the decrees therein, and to dismiss the bill of com- 
plaint, at the cost of the appellees. 



THE JOSEPH B. THOMAS. 
(Circuit Court of Appeals, Third Circuit November 22, 1906.) 

No. 4. 

1. Seamen— Shipping Articles— Leqality of Provisions. 

A provision, in slilppîng articles signed by seamen for a voyage on a 
vessel then detained in port by ice, wliicli usually went out witliin a very 
few days, that "the crew shall make no clalm for wages or provisions 
wbile the vessel is detained by Ice prior to departure," Is not In violation 
of the statutes made for the protection of seamen, but is reasonable, and 
binding upon the crew where they had full knowleilge of it before signing. 

2. Same— RiGHT to Wages. 

Libelants signed as seamen for a voyage on a vessel then ready to sali 
from the port of Philadelphia, but detained by Ice; the shipping articles 
contalnlng a provision that they should make no clalm for wages or pro- 
visions while the vessel was so detained. They went on board, and were 
furnlshed light work and given their provisions for a few days, and were 
then sent on shore by the master, but were told to be in readiness to 
corne back whenever the vessel should be able to get away. When that 
time came, a week later, they either could not be found or refused to go. 
Eeld, that they were not discharged, and were not entitled to wages for the 
time they were on board, nor to extra pay, under Rev. St. § 4527 [U. S. 
Comp. St 1901, p. 3077], as upon a wrongful discharge. 

3. Admibaxiy— Suit fok WiAges— Appellate Jueisdiciiom, 

Where a number of libelants Joln tn a suit in admlralty for wages, as 
permitted by Rev. St. § 4547 [U. S. Comp. St. 1901, p. 3087], thelr olaims 
are several, and not joint, and cannot be added together to give jurisdlc- 
tlon to an appellate court 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Admiralty, § 719; 
vol. 2, Appeal and Error, §§ 276-279.] 

4. Courts— JuKiSDicrrioN of Circuit Court of Appeals— Amount in Dispute. 

The provision of Rev. St § 631, limiting appeals from the District to the 
Circuit Court in equity and admiralty to cases where the sum In dispute 
exceeded $50, is not applicable to appeals to the Circuit Court of Appeals. 
but was superseded by the aot estahlishing such courts, which créâtes 
a new appellate Jurisdietion without any pecuniary limitation. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania, in Admiralty, 
For opinion below, see 13G Fed. 693. 

J. Hill Brinton, for appellants. 
John F. Lewis, for appellee. 

Before CRAY and BUFFINGTON, Circuit Judges, and LAN- 
NING, District Judge. 

CRAY, Circuit Judge. This is an appeal from a decree of the Dis- 
trict Court, dismissing the libel for wages, filed by the appellants 
against the ship "Joseph B. Thomas" and her master. The libej al- 
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leges that the libelants, five in number, had shipped as seamen on 
board the schooner "Joseph B. Thomas," for and during a voyage not 
exceeding three months, at the rate of $35.00 per month, and that for 
the due performance of said voyage, had signed shipping articles then 
in possession of the master ; that the said shipping articles were signed 
on the 31st of December, 1903, and that libelants went on board the 
schooner January 2, 1904, at the port of Philadelphia, and while on 
board performed ail duties required of them ; that on January 7, 1904, 
prior to the departure of said schooner, they were discharged by her 
master withont sufficient reason for so doing ; that the said master justi- 
fied his discharge of the libelants by the following clause, vi'hich was 
inserted in the articles prior to the shipment of the said crew, viz. : 

"The crew shall make no claiin for wages or provisions while the vessel is 
detained by ice prior to departure." 

The libel then concludes as follows: 

"That the libelants, being unlawfully discharged before the termination of 
said voyage and the expiration of 30 days from the date of shipment, are each 
entitled to one month's extra pay, viz., .$3.5.00, in aecordance with section 4527 
of the Revised Statutes of the United States, ntalving in ail the sum of $210.00." 

From the answer of the master of the schooner and from the testi- 
mony sent up in the record, it appears to be undisputed that the libelants 
were engaged as seamen, through a shipping agent, by the master of 
the schooner "Joseph B. Thomas," then in the port of Philadelphia, for 
a voyage from that port to BrunsYi^ick:, Ga., and return, for a term not 
exceeding three calendar months, at the rate of wages of $35.00 per 
month ; that shipping articles to this effect were signed by the libelants 
on December 31, 1903 ; that in addition to the usual stipulations con- 
tained in such articles, there was inserted in, or stamped upon, the same 
the clause set out in said libel, viz. : 

"The crew shall make no claim for wages or provisions while the vessel la 
detained by ice prior to departure." 

It is admitted that by order or request of the master, the libelants 
went on board the schooner, which was then tied up at a wharf in the 
port of Philadelphia, on the 2d day of January, 1904; that, while the 
port was not absolutely closed at that time, by ice, increasing frosts for 
some days ' following said 2d of January, made the navigation of the 
river so difficult that tugs could not be obtained to tow the schooner 
to sea, and it seems to be established by the testimony that it would not 
hâve been prudent to hâve attempted the same before the date of de- 
parture on January 14th. It appears by the undisputed testimony, 
that on the day the libelants went on board, they were ordered by the 
mate to clear the snow off the decks and put some lashings upon a deck- 
house ; that, with this exception, no work was required of them during 
their stay on board, but that they regularly received three meals a day, 
as to the character of which there was no complaint. On the 7th of 
January, it is admitted that libelants left the schooner, taking with them 
ail their luggage. There is little conflict of testimony as to what oc- 
curred at the time of their leaving, and the reasons existing therefor, 
The libelants testified that the master of the schooner told them the 
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night before, that he could not afford to keep them any more on board, 
and that they were at liberty to go ashore. The captain and mate, on 
the other hand, testify that, as the men were getting restless, they vv'ere 
told that they might go ashore and earn what they could, while waiting 
for the vessel to sail, but should hold theniselvcs in readiness when no- 
tified of that fact. Seven days thereafter, on January 14th, the icc in 
the river having broken up sufficiently to permit the departure of the 
schooner, the master notified the shipping agent to bave the crew on 
board, and the shipping agent testifies that after a diligent search, he 
could only find two of the crew, who refused to go on board. Another 
crew was obtained, and the vessel sailed on the day last named. 

The contention of the libelants is that they were unlawfully dischar- 
ged by the captain of the schooner on the 7th of January, and that in 
conséquence, the vessel and her master are liable, under section 4527 of 
the Revised Statutes, for one month's wages, in addition to the wages 
for the seven days they were on board, at the rate of $35.00 a month. 

On behalf of the appellees, it.is contended that libelants were bound 
by what is called the "ice clause" in the articles, above referred to, and 
that no wages were consequently due until the day of sailing ; that on 
that day, some of the crew not being on hand and others having refused 
to go on board, libelants had violated their contract and thereby for- 
feited ail claim under it. 

The question we are called upon to consider, therefore, is whether 
this clause was a binding obligation on the libelants, or should be dis- 
regarded as an abridgment of their rights under the law maritime, and 
inconsistent with the public policy recognized in that law, of protecting 
seam.en from imposition, where undue advantage is taken of their igno- 
rance and improvidence. It is conceded by counsel for libelants, that 
if the above clause as to wages and provisions shall not be deemed to be 
"opposed to the statutes made for the especial benefit and protection 
of seamen, the libelants are bound by their contract, and the conclu- 
sions of the learned court below are correct in the premises ; in other 
words, if the libelants were in ail respects sui juris, they may not be 
heard to complain that the contract was hard." 

Notwithstanding the care and solicitude exercised by courts in pro- 
tecting seamen from the results of ignorance and improvidence, in mak- 
ing their contracts, they are not to be exempted from contractual obli- 
gations freely and fairly made, and as to which no suspicion of mis- 
understanding or imposition attaches. Their service on shipboard is 
regulated by contract, express or implied, and the relation between them 
and the master of the ship is largely, if not altogether, a contractual 
one. It is only when a given stipulation of their gênerai contract of 
shipment, signifies such improvidence or ignorance on the part of the 
seamen, as to make its enforcement unreasonable, or is such as contra- 
venes a settled policy of the law maritime, that it will be considered 
void and without obligatory force. The stipulation hère in question is : 

"The crew sliall make no claim for wages or provisions while the vessel is 
detalned by ice prior to doparture." 

It is admitted that, before signing the articles, the inserted ice clause 
was distinctly read to the libelants, and that they fully understood the 
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same at the time of signing. In determiiiing the reasonablencss of 
this stipulation, it cannot be considered abstractly, but only in the light 
of the circumstances surrounding it. For this reason, we bave re- 
cited the purport of the testimony as to the situation at the time the 
contract was made. If the words "prior to departure" had been omit- 
ted, the stipulation might or might not be reasonable, according to cir- 
cumstances. If, for example, the ship had started upon hcr voyage, 
and, short of her destination, should be detained by ice at some inter- 
mediate port or place, it vvould be unreasonable to sa}' that the ship 
or the master could refuse provisions during the time of such détention, 
even though wages might be reasonably intermitted. On the other 
hand, the words "prior to departure," in the stipulation hère in question, 
relieved it from the unreasonableness inhérent in the case just suppos- 
ed. We are to consider that the testimony disclosed by the record 
shows that, when the libelants signed the articles, and went on board, 
they had knowledge that he river was blocked with ice. There is évi- 
dence, too, of the fact of which we might take judicial notice, that such 
blocking of the Delaware river by ice, at Philadelphia, is of temporary 
and, usually, of short duration, so that, though blocked with ice at the 
signing of the articles, it might be expected that the river would be 
clear enough to permit the departure of the schooner witliin a few days. 
As a matter of fact, she was detained only 14 days after the signing of 
the articles, and only 7 days after the crew left the vessel. In effect, 
it was the hiring of a crew on the condition that their services v/ere to 
begin at a future day, to be determined by the freedom of the river 
from obstructing ice. Their going on board while the schooner was 
still detained by ice, and their being provisioned for the 7 days they 
were on board, was a partial waiving of the condition that no provisions 
were to be furnished before the vessel was ready to départ, and was 
doubtless the resuit of the belief on both sides that the détention would 
be of short duration. We see nothing unreasonable in the stipulation, 
in view of the circumstances under which it was made. The vessel was 
tied up to the wharf in Philadelphia, and the crevi' were in Philadelphia 
when they signed the articles, and the contract was admittedly made 
with full knowledge and understanding of the seamen that, under their 
contract, neither their services nor their keep or wages were to com- 
mence until the ice in the river permitted the departure of the vessel, 
and tmdoubtedly it was supposed at the time of entering into this con- 
tract, that the period during which the vessel would be ice-bound, would 
be a short one. A prolongation of the period beyond ordinary expéri- 
ence, might make it unreasonable that seamen so shipping should be 
bound for a longer time than was usual in such cases. We bave not, 
however, such a case hère, as the men were on board for 7 days, and 
the vessel was ready to sail seven days after they left. 

On the whole, we think there was no obligation, during the time that 
elapsed between the signing of the articles and the sailing of the ship, to 
pay wages or furnish provisions under the stiptdation freely and under- 
standingly entered into by the libelants when they signed the articles. 
Quoad this transaction, the libelants were sui juris. They signed the 
articles in Philadelphia, where presumably they resided, at least tem- 



766 148 FEDERAL REPOETEB. 

porarily, and where presumably they could maintain themselves until 
the time when the ice might be expected to so break up as to allow the 
departure of the vessel, at which time, according to their contract, their 
service and compensation were to begin. We see no hardship in this 
situation so great, as to render the contract, freely and understanding- 
ly made in relation thereto, unreasonable. 

Appellants, however, contend that such a contract is directly con- 
trolled by the mandatory provisions of certain statutes, and they refer 
us to sections 4511, 4534 and 4523 of the Revised Statutes [U. S. Comp. 
St. 1901, pp. 3068, 3075, 3076]. The record furnishes us with no copy 
of the shipping articles, but merely tells us that they were signed before 
a commissioner, and furnishes us with the spécial "ice clause" stamped 
thereupon, with the admission that the libelants thoroughly understood 
the same at the time of signing. We do not think that any of thèse 
sections, or ail of them taken together, forbid the making of such a con- 
tract, or were meant to control the relation of the parties in contraven- 
tion of the requirements of an express and reasonable contract, such as 
the one presented in the case at bar. We think with the trial judge that 
there is no évidence that the seamen commenced work prior to the de- 
parture of the vessel. The shoveling of snow off the decks, when they 
fîrst went on board, would hâve taken only a few moments, and was 
much more than compensated for by the provisions furnished them dur- 
ing the five days. This is too trifling to be considered a commencement 
of work, within the meaning of the statute. AU the évidence goes to 
show that the going on board, and being fed for five days, while the 
boat was tied at the wharf and ice-bound, was a favor to the libelants 
which the master was not obliged to continue, contrary to the stipula- 
tion of the articles in that regard. Outside of this stipulation, we are 
not shown where any time is specified in the articles for the commence- 
ment of work or présence on board of the libelants. 

The sole question in the view thus taken, is, whether the seamen were 
discharged by the master in violation of the law of their contract, when 
he told them on the 7th of January that he could no longer f urnish them 
with provisions until the vessel was ready to sail, and said they were at 
liberty to go ashore and get employment, if they pleased, in the in- 
terval. We agrée with Judge McPherson in his finding, that "they 
were not discharged, although they so déclare, but were merely directed 
to avvait on shore the time when the ship would begin her voyage," and 
with him we are "unable to perceive any obligation on the part of the 
ship to pay wages in the face of the contract." We also agrée with 
him, that "certainly there is no liability to a penalty which is only to 
be inflicted in case of wrongful discharge." 

We bave discussed this appeal upon its merits, and must now take 
some notice of the motion to dismiss. The ground alleged for this 
motion is, that no appeal from a decree of a District Court, in a cause 
of admiralty jurisdiction, is allowable, unless the matter in dispute ex- 
ceeds the sum or value of $50.00, exclusive of costs ; this being the 
pecuniarv limitation prescribed by section 21 of the judiciarv act of 
1789 (l'Stat. 83, c. 30), as amended by the act of March 3, 'l803 (2 
Stat. 244, c. 40), in regard to appeals in such causes fi^om the District 
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Courts to the Circuit Courts. If this peeuniary limitation of the appel- 
late jurisdiction of the Circuit Courts is applicable to the appellate juris- 
diction of the Circuit Courts of Appeals in such cases, we hâve no doubt 
that we are without jurisdiction as to this case. It is admitted that the 
claim of each libelant is only $42.00, and the fact that the aggregate 
claims of the fîve libelants who were joined in the suit amount to $310.- 
00 does not sufiîce to give the required jurisdiction. The claims, though 
united in one suit, under the provisions of section 4547 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 3087], are not joint but several. The 
claim of each libelant, though ail joined in one libel, is several and 
individual, and the decree must be separate and distinct as to each claim, 
and not a joint decree for the whole amount. Where jurisdiction dé- 
pends upon the amount of the claim, therefore, the test must be, not the 
aggregate of ail the claims joined in one suit or libel, but, the amount 
of each individual claim. This being so, the peeuniary limitation of 
appellate jurisdiction to $50.00 would bar the appeal in this case, where 
the amount of each several claim joined in the libel is under $50.00. 
The citations in support of the motion to dismiss, abundantly support 
this statement of the law : Oliver v. Alexander, 6 Pet. 143, 8 L. Ed. 
349; Stratton v. Jarvis, 8 Pet. 4, 8 L. Ed. 84G ; Rich v. Lambert, 13 
How. 347, 13 L. Ed. 1017; Shields v. Thomas, 17 How. 3, 15 L. Ed. 
93; Putney v. Whitmire (C. C.) 66 Fed. 385; The Columbia, 73 Fed. 
226, 19 C. C. A. 436 ; Ex parte B. & O. R. R., 106 U. S. 5, 1 Sup. Ct. 
35, 27 L. Ed. 78 ; Henderson v. Wadsworth, 115 U. S. 264, 6 Sup. Ct. 
40, 29 L. Ed. 377 ; Gibson v. Shufeldt, 122 U. S. 27, 7 Sup. Ct. 1066, 
30 L. Ed. 1083 ; Walter v. Railroad Co., 147 U. S. 370, 13 Sup. Ct. 
348, 37 L. Ed. 206. 

The more difficult question remains, whether the peeuniary limitation 
of appellate jurisdiction prescribed in section 21 of the judiciary act of 
1789, as amended in 1803 and embodied in section 631 of the Revised 
Statutes, is applicable to the appellate jurisdiction of the Circuit Court 
of Appeals, as to final decrees of the District Court in the causes de- 
scribed in said section. Section 631 is as follows: 

"Sec. 631. From ail final decrees of a District Court in causes of eguity or of 
admiralty and maritime jurisdiction, except prize causes, wliere tlie matter 
in dispute exceeds tlio suni or value of fitty dollars, exclusive of costs, an ap- 
peal shall be allovved to the Circuit Court next to be Iield in such district, and 
such Circuit Court is required to receive, hear, and détermine such appeal." 

By the provisions of this section, a specially limited and defined ap- 
pellate jurisdiction from the decrees of District Courts had been vest- 
ed in the Circuit Courts, from the time of the establishment of those 
courts down to 1891. By section 4 of the judiciarv act of that vear 
(Act March 3, 1891, c. 517, 26 Stat. 837 [U. S. Comp. St. 190i, p. 
548]) it was provided: 

"That no appeal, whetlier by writ of error or otberwise, shall hereafter be 
taken or allowed from any District Court to the existing Circuit Courts, and 
no appellate jurisdiction shall hereafter be exercised or allowed by said ex- 
isting Circuit Courts, but ail appeals by writ of error (or) otherwise, from 
said District Courts sliall only he subject to review in the Suprême Court of 
the United States or in the Circuit Court of Appeals hereby established, as 
is hereinafter provided, and the review. by appeal, by writ of error, or other- 
wise, from the existing Circuit Courts shall be had only in the Suprême Court 
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of the TTnlted States or lu the Circuit Courts of Appeals hereby established 
according to the provisions of ttiis act regulating tlie same." 

Sections 5 and 6 (26 Stat. 827, 828 [U. S. Comp. St. 1901, p. 549]) 
then proceed to distribute the appellate jurisdiction theretofore exer- 
cised by the Suprême Court and the said Circuit Courts, between the 
Suprême Court and the Circuit Courts of Appeals established by the 
act. Thèse sections are in part as follows: 

"5. That appeals or writs of error may be talien from the District Courts or 
from the existing Circuit Courts direct to the Suprême Court in the following 
cases : 

"(1) lu any case in which tlie jurisdiction of the court is In issue ; in such 
cases the question of jurisdiction alone shall be certifled to the Suprême Court 
from the court below for décision. 

"(2) From tlie final sentences and decrees in prize causes. 

"(3) In cases of conviction of a capital or otherwise infanious crime. 

"(4) In any case that involves the construction or application of the Con- 
stitution of the United States. 

"(5) In any case in which the eonstitutionality of any law of the United 
States, or the validity or construction of any treaty made under its authority, 
is drawn in question. 

"(0) In any case in which the constitution or law of a state is claimed to 
be in contravention of the Constitution of the United States." 

"6. That the Circuit Courts of Appeals establislied by this act shall exercise 
appellate jurisdiction to review by appeal or by writ of error final decision(s) 
in the District Court(s) and the existing Circuit Courts in ail cases other than 
those provided for in the preceding section of this act, unless otherwise pro- 
vided by law, and the judgments or decrees of the Circuit Courts of Appeals 
shall be final in ail cases in which the jurisdiction is dépendent entirely upon 
the opposite parties to the suit or controversy, being aliens and citizens of 
the United States or citizens of différent States ; also in ail cases arising un- 
der the patent laws under the revenue laws, and under the criminal laws and 
in admiralty cases." 

It is plausibly argued that the appellate jurisdiction of the Circuit 
Courts, as described in section 631 of the Revised Statutcs, was, by 
thèse sections, transferred as it then existed to the Circuit Courts of 
Appeals, and retained the pecuniary limitation that theretofore had 
characterized it. The fallacy of this argument inheres in the theory, 
that by the act of March 3, 1891, there was merely a transference of 
certain appellate jurisdiction from one tribunal to another, and that 
consequently ail conditions, whether of restriction or otherwise, were 
transferred with it. If this were so, the appellate jurisdiction of the 
Circuit Courts, given as to final judgments of a Dictrict Court in civil 
actions, by section 633 of the Revised Statutes, would be characterized 
by the same pecuniary limitation when exercised by the Suprême Court 
or the Circuit Courts of Appeals. This theory, however, does not 
correctly describe the function and purpose of the act of March 3rd, 
1891. The appellate jurisdiction established thereby, while in most 
respects the same as to subject-matter and extent, as theretofore ex- 
isted in the Circuit Courts and in the Suprême Court, was established 
anew and distributed between the Suprême Court and the then newly 
established Circuit Courts of Appeals. Section 4 of the act déclares 
that "ail appeals, by writs of error or otherwise, from said District 
Courts, shall only be subject to review in the Suprême Court of the 
United States or in the Circuit Court of Appeals hereby established," 
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and by section 6, the Circuit Courts of Appeals established by the act 
are required to exercise appellate jurisdiction in ail cases other than 
those provided in the preceding^ section. Moreover, it has been uni- 
formly held that the appellate jurisdiction of the Circuit Courts of Ap- 
peals is subject to no pecuniary limitation, though the appellate juris- 
diction of the Suprême Court before the passage of the act as to the 
same classes of cases, was subject to an important pecuniary limita- 
tion. 

It is true that section 691 of the Revised Statutes, conferring appel- 
late jurisdiction on the Suprême Court from final judgments of Circuit 
Courts, or of District Courts acting as Circuit Courts in civil actions, 
where the matter in dispute exceeds the sum or value of $2,000 (after- 
wards increased to $5,000) was expressly repealed by section 14 of the 
Act of March 3, 1891 (26 Stat. 829, c. 517 [U. S. Comp. St. 1901, p. 
553]) ; but section 692, in which there are like provisions limiting the 
appellate jurisdiction of the Suprême Court in référence to appeals from 
final decrees of the Circuit Courts, in cases of equity and of admiralty 
and maritime jurisdiction, is not repealed by the said act, nor is there 
any express repeal in said act of section 695, establishing the appellate 
jurisdiction of the Suprême Court from ail final decrees of a District 
Court in prize causes, and limiting the same to cases where the matter in 
dispute exceeds the sum or value of $2,000, and providing that, without 
référence to the value of the matter in dispute, the appcal sball be al- 
lowed, on the certificate of the district judge that the adjudication in- 
volves a question of importance. Yet it is significant that as to causes 
described in thèse two sections, appellate jurisdiction without pecuniary 
limitation has uniformly been held to hâve been conferred by the judi- 
ciary act of 1891, upon the Suprême Court and the Circuit Courts of 
Appeals. This latter act has been held to be a substitute for the old ju- 
diciary act, and supersedes and supplies the création and régulation of 
appellate jurisdiction by said old act and its amendments, except where 
they are consistent with the provisions of the later act, or are preserved 
in force under the last paragraph of section 10 of that act. 

This conclusion is clcarly supported and niade necessary by the dé- 
cision of the Suprême Court in the case of The Paquete Habana, 175 U. 
S. 677, 20 Sup. Ct. 290, 44 L. Ed. 320. This was an appeal from the 
decree of District Courts of the United States for the Southern Dis- 
trict of Florida, condemning two fishine vessels and their carp-o as 
prizes of war. The two vessels were sold, one for the sum of $190 
and the other for $S00, and it was suggested that the court had no juris- 
diction to hear and détermine thèse appeals, because the matter in dis- 
pute in either case did not exceed the sum or value of $8,000, and the 
district judge had not certified that the adjudication involved a ques- 
tion of gênerai importance. This brought directly before the court 
the question whether the limitations on the appellate jurisdiction, con- 
tained in section 695 of the Revised vStatutes, above referred to, were 
abrogated by the act of March 3rd, 1891, "establishing the Circuit 
Courts of Appeals and creating a new and complète scheme of appel- 
late jurisdiction, depending upon the nature of the différent cases, 
rather than upon the pecuniary amotmt involved." Mr. Justice Gray, 
in delivcring the opinion of the court, says : 
148 F.— 40 
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"The act of 1891 nowhere imposes a pecuniary limit upon the appellate ju- 
risdiction, either of this court or of the Circuit Court of Appeals, from a Dis- 
trict or Circuit Court of the United States. The only pecuniary limit Imposed 
is one of $1,000 upon the appeal to this court of a case which has heen ouce 
declded on appeal in the Circuit Court of Appeals, and in which the judgment 
of that court is not made final by section G of the act. Section 14 of the act 
of 1891, after speciflcallv repealing section 091 of the Revised Statutes and 
section 3 of the act of Febraary IG, 1875 (18 Stat. 316, c. 77 [U. S. Comp. St. 
1901, p. 5201), further provides that 'ail acts and parts of aets rclating to ap- 
peals or writs of error, inconsistent with the provisions for review tty ap- 
peals or writs of error in the preceding sections live and six of this act, are 
hereby repealed.' 2G Stat. 829, 830. The object of the speciflc repea!, as this 
court has declared. was to get rid of the pecuniary limit in the acts referred 
to. JIcLish V. Koff, 141 U. S. OGl, 677, 12 Sup. Ct. 118, 35 L. Ed. 893. And, 
although neither section G92 nor section GO.j of the Revised Statutes is re- 
pealed by name, yet, taking into considération the gênerai repealing clause, 
togcthei- with the affirmative provisions of the act. the case eonies within the 
reasoiï of the décision in an analogous case, in which tins court said: 'The 
provisions relatlng to the subject-matter uuder considération are, however, so 
comiirehensive, as well as so variant from those of former acts, tliat we thinlt 
the intention to substitute the one for the other is nccessarily to be inferred 
and must prerail.' Fisk v. llenarie, 142 U. S. 459, 468, 12 Sup. Ct. 207, 210, 
35 L. Ed. 1080. The décision of this court in the récent case of United States 
V. Rider, 1&3 U. S. 132, 16 Sup. Ct. 983, 41 L. Ed. 10], affords an important, If 
not controUing précèdent." 

As to the last-mentioned case, the learned justice says: 

"That judgment was thus rested upon two successive propositions: First, 
that the act of 1891 gives api)ellate jurisdiction, eitlier to this court or to the 
Circuit Court of Appeals, in ail criminal cases, and in ail civil cases 'without 
regard to the amount in controversy.' Second, that the act, by its terms, its 
scope and its obvions purpose, 'furuishes the exclusive rule in respect of ap- 
pellate jurisdiction on appeal, writ of error or eertificate.' " 

The opinion concludes as follows : 

"We are of opinion that the act of 1891, upon its face, read in the light of 
settled rules of statutory construction, and of the dec-isions of this court, 
clearly manifesta the intention of Congress to cover the wliole subject of the 
appellate jurisdiction from the District and Circuit Courts of the United States, 
so far as regards in what cases, as well as to what courts, appeals may be 
taken, and to supersede and repeal, to this extent, ail the provisions of earlier 
acts of Congress, including those that Imposed pecuniary limits upon such ju- 
risdiction ; and, as part of the new scheme, to confer upon this court juris- 
diction of appeals from ail final sentences and decrees in prize causes, without 
regard to the amount in dispute, and without any eertificate of the district 
judge as to the importance of the particular case." 

The ratio decidendi of this case, we think, is controUing- as to the 
case at bar, and no pecuniary limitation attaches to the appellate juris- 
diction of this court. 

Counsel for appellees, relying upon the case of North American 
Trading & Transportation Co. v. Smith, decided by the Circuit Court of 
Appeals for the Ninth Circuit (93 Fed. 7, 3.5 C. C. A. 183), made no 
argument upon this point. The resuit reached in that case, we think, 
was a désirable one, and the reasons given therefor were cogent, if not 
satisfactory. In view, however, of the later décision of the Suprême 
Court in 'Ihe Paquete Habana, above referred to, the décision of the 
Circuit Court of Appeals cannot be followed, and the motion to dismiss 
the appeal is denied and the judgment below affirmed. 
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WADSWORTH v. BOYSEN. ^ 
(Circuit Court of Appeals, Eighth Circuit November 23, 190C.) 

No. 2,456. 

1. Indians— Tbeaty Ceding Lasds— Constkdotion and Effect of Amend- 

ment by oongress. 

Complainant entered into a lease with the Shoshone and Arapahoe tribes 
of Indians in Wyoming by wliich he acquired ttie rigbt to mine coal for 
10 years on tbe leased lands, whicli iucluded 178,000 acres in tbe Wind 
Kiver réservation, and said lease was approved by tlie Seeretary of the In- 
terior in accordauce with law. Duriug its tenu Congress, by Act March 
3, 1905, c. 1452, 33 Stat. 1016, ratified an agreement by vvhlcb the Indians 
ceded, to be disposed of by the govenitnent for their beneflt, "ail the lands 
embraced witbin tbe said réservation," except certain described lands, 
which vcere retained as a diminislied réservation, and which included a 
part of the leased lands. Article 2 of the agreement vvas amended by 
Buch act, by adding a proviso that notbing therein should impair complain- 
ant's rights under bis lease, but he should bave "for thirty days from 
the date of the approval of the surveys of said land a preferential rigbt 
to locate, foUowing the government surveys, not to exceed 640 acres in 
the form of a square of minerai or coal lands in said réservation," and to 
purchase the same "at the rate of ten dollars per acre, and surrender 
said lease and the same shall be canceled." Held, flrst, that the proviso 
was not in conflict with tbe original agreement as made with the Indians ; 
second, that the agreement as approved did not except the leased lands 
from those ceded, tbe spécial object of the proviso being to obtain a can- 
cellation of the lease, to release the ceded lands therefrom, and facilitate 
their sale; third, that it did not require complainant to sélect bis 640 
acres witbin tbe boundaries of the original lease, but left him free to make 
sucb sélection from any of the ceded lands. 

2. Teeaties — Construction — Législative Amendment. 

Whenever a conflict is alleged to exlst hetween a treaty requiring rati- 
fication and a législative ac-t of amendment, the courts, in construing them, 
wbile *ndeavorliig to give effect to both, if they cannot be reconciled, wlU 
give efCect rather to the législative amendment. 

3. Statutes— RuLES OF Construction. 

In the interprétation of législative aets, the rule applies that the words 
and terms employed, both from their obvions import and context, are to 
be taken in their ordinary sensé where certain to a common intent. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Statutes, §§ 266, 
267.] 

4 Same— Debates in Congress. 

Wbile, in gênerai, the debates in Congress are not appropriate sources 
of information from which to discover the meaning of the language of a 
statute passed by that body, yet where the only question of fact is wliether 
Congress, when it adopted an act, understood that under a given proviso 
the rigbt was given to a beneficiai-y to sélect 640 acres of minerai or coal 
land within a certain area, the statement of members in debate may be re- 
sorted to for the purpose of ascertaining the gênerai object of the proviso. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Statutes, § 293. 

History and passage of statutes and conteuiporary circumstances as aids 
to construction, see note to Mosle v. Bidwell, 65 C. C. A. 53.0.] 
5. Courts— Jurisdictiôn_of Fédérai, Courts— Suit Against United States. 

A suit to enjoin an Indian agent from obstructing the complainant in 
prospecting on lands of a réservation for the purpose of making a sélec- 
tion of minerai lands thereon, as he was authorized to do by an act of Con- 
gress, is one to restrain an individual tort which would resuit in irrépara- 
ble injury to complainant, and not one against the United States, and for 
that reason not within tho jurisdiction of the court, altbough défendant 
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claims to be acting in liis officiai capacity as a représentative of the gov- 
ernnient, where sueh action is without warrant of law. 

Appeal from the Circuit Court of the United States for the District 
of Wyoniing. 

Timothy F. Burke, U. S. Attj^, for appellant. 
John W. Lacey and John N. Baldwin, for appellee. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. This is an appeal seeking to reverse the 
action of the Circuit Court in overruhng a demurrer to a bill in equity 
and granting a temporary injunction. The controversy grows out of 
the follow ing state of facts : 

On the Ist uay of July, 1899, the appellee, Asmus Boysen, of the state 
of lowa, entered into a contract of lease with the Shoshone and 
Arapahoe tribes of Indians, occupying the Wind River réservation, 
in the state of Wyoming, which contract was approved by the Secretary 
of the Interior. The contract recited that the said Indian tribes were 
authorized bv the provisions of the third section of the act of Congress 
approved February 28, 1891 (26 Stat. 7'9o, c. 383), as amended by Act 
Cong. Aug. 15, 1894, c. 290, 28 Stat. 305, to lease the lands for certain 
purposes, which was ratified by their principal chiefs, etc. This lease 
embraced a territory of about 178,000 acres. It ran for a period of 10 
years, and the use of it was limited to mining coal thereon. The con- 
sidération for this lease was the payment of a royalty of 10 per cent, 
of the cash value of the coal at the mines. While the appellee was 
thus occupying the leased premises and mining coal thereon, on 
March 3, 1905, Congress, by Act March 3, 1905, c. 1452, 33 Stat. 
1016 et sen., ratified and amended the agreement made between James 
McLaughlin, United States Indian inspector, respecting their said 
réservation, whereby said tribes agreed to cède and relinquish to the 
United States ail the right, title, and interest to a portion of the lands 
embraced in said réservation, within certain prescribed lines, reserving 
the rights of individual Indians who had made sélection of lands to 
surrender the same and sélect other lands in lieu thereof within the 
diminished reserve at any time before the ceded lands were open for 
entry. In considération of this cession the United States was to dis- 
pose of the ceded lands under the provisions of the homestead, town- 
site, coal, and minerai land laws, or by cash sale at specified priées, 
and to hold and distribute the proceeds for the benefit of said Indian 
tribes in a manner provided in the act. This agreement was ac- 
cepted and ratified by Congress, with certain amendments made there- 
to. 33 Stat. 1019, 1021. 

The second article of this amended agreement contained the fol- 
lowing proviso : 

"Tliat notlilng lierein contained sliall inij^air tlie riglits under the lease to As- 
mus Boysen, wlileli lias been approved b.v the Secretary of the Interior ; but said 
lessee shall hâve for thirtj' days from the date of the approval of the surveys 
of said land a preferential right to loeato, following the government surveys, 
not to exceed six hundred and forty acres iu the form of a square, of minerai 
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or coal lauds in said réservation; that said Boysen at tlie time of entry of 
Eucli lauds sliall pay casli tlierefor at tlie rate of teii dollars per acre and sur- 
render said lease and the saine sliall be eancelod. Provided furtlier, tliat any 
lands reniaiiiiiig unsold eight years atter tlie said lands sball bave been oi)ened 
to entry may be sold to the bigbest bidder for casb witbout regard to tbe above 
lainimum limit of price; that lauds disposed of uudcr the town-site, coal and 
minerai land laws shall be paid for at tlio priées provided for by law, and the 
United States agrées to pay the said Indians the proceeds derived froni the 
sales of said lands, tbe ainount so reallzed to be paidj to and exiiended for 
said Indians in tbe mauner hereiuafter provided." 

As the appellee, Boysen, to avail himself of this provision, had to 
proceed within 30 days from the date of the approval of the surveys of 
said ceded lands to make his sélection and location of the G40 acres, 
he at once entered upon the ceded lands with employés and began 
explorations and examinations to détermine the présence of minerai 
or coal, with the employment of machinery suitable thereto, with a view 
to making such sélection within the prescribed limited time. The ap- 
pellant, Harry E. Wadsworth, who was at the time the Indian agent 
in charge of said Indian tribes and réservation, made objection to the 
said proceedings of the appellee, and forbade his entcring upon and 
selecting said 640 acres outside of the lands embraced within said 
leased premises. His obstruction went to the extent of suffering the 
destrtiction of the machinery so employed by the appellee, and warn- 
ing him, under threat of forcible éjection, from the lands included 
in the ceded territory outside of said leased premises. A portion of 
the leased lands were in the ceded domain, and a fiortion vi'ere vi^ithin 
the diminished reserve. The proportion of this division of the leased 
lands does not affirmatively appear. In this conjuncture the appellee, 
Boysen, in order to prevent the loss of his right by lapse of the 30-day 
period, should he carry the contest before the Department of the In- 
terior, filed his bill in eqttity in the United States Circuit Court for 
the State of Wyoming against said appellant, Wadsworth, and those 
concerting with and aiding him in said interférence and obstruction, 
setting out in détail the facts aforesaid, praying for an order and 
decree enjoining them therefrom. To this bill the United States 
district attorney for Wyoming interposed a demurrer, which was over- 
ruled, and a temporary injunction as prayed was granted. 

The chief contention of appellant is (1) that the Indian tribes never 
assented to the preferential right sought to be given by the act of 
Congress to the appellee; and (2) that the correct construction of 
said proviso is that the sélection to be made by appellee is limited to 
640 acres of minerai or coal lands situate within the boundaries of 
the original lease. 

Is the right reserved to the appellee by the proviso void for the 
reason that :t conflicts with the agreement made with said Indian 
tribes ? The Indian tribes of this country, while somewhat sui generis 
in their relation to the United States, bave ever been recognized as 
possessing so much of the qualifies of national political independence 
as to be subject to the treaty-making power between them and the 
government. This is especially so in respect of territory assigned to 
them as réservations. Such treaties in practice take the form of agree- 
ments entered into between the particular tribe and some designated 
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représentative of the Interior Department, or person or persons desijr- 
nated thereto by act of Congress. Like any other treaty, when not 
self-executing, which becomes the subject of congressional revision 
and approval, Congress may modify or amend such provisions as affect 
the United States or its subjects, or entirely supersede them. In such 
case, whenever a coniîict is alleged to exist between the treaty and the 
législative act of amendment, the courts, in construing them, while 
endeavoring to give force and efifect to both, if they cannot be recon- 
ciled, will give effect rather to the législative amendment. Head 
Money Cases, 112 U. S. 581, 5 Sup. Ct. 247, 38 h- Ed. 798; Whitnev 
V. Robertson, 124 U. S. 190, 194, 8 Sup. Ct. 456, 31 L. Ed. 386. The 
treaty is of no greater force than the act of Congress, and, when it 
becomes the subject of judicial cognizance in the courts, it is held to be 
subject to such provision as Congress may attach by modification or 
amendment. Chinese Exclusion Case, 130 U. S. 587, 600, 9 Sup. Ct. 
623, 32 L- Ed. 1068. This rests upon the established rule that the 
provisions of an act of Congress, passed in the exercise of its con- 
stitutional power, when clear and explicit, will be upheld by the courts, 
although in seeming conflict with an antécédent treaty stipulation. 
Kong Yue Ting v. United States, 149 U. S. 698, 13 Sup. Ct. 1016, 37 
h. Ed. 905 ; Ward v. Race Horse, 163 U. S. 511, 16 Sup. Ct. 1076, 41 
U Ed. 244. 

We do not, however, perceive any real conflict between the agree- 
ment made with tjie Shoshone and Arapahoe Indian tribes and the 
act of Congress. The treaty was not self-enforcing, but was made 
subject to congressional récognition and enforcement, with power to 
add such amendments thereto as would make it acceptable to Congress. 
Accordingly Congress did amend it in several particulars, among 
which was the proviso in favor of the appellee. Appellant was not 
called upon to complain of any assumed divergence between the agree- 
ment and the action of Congress. Neither can we assent to the view 
expressed by the United States attorney as to the gênerai scope or 
character of the act in question. He asserts that : 

"The act under considération ratifies ttie cession of ail of the lands north of 
the Big Wind river, etc., except so mucli thereof as are described in a certain 
lea.se to Asmus Boysen," 

The ratification in fact is a confirmation of the cession of "ail the 
lands embraced within the said réservation," except certain described 
lands, which are not only a part of the leased lands, but the lands re- 
tained by said Indians as their diminished réservation. As this con- 
tains in fact a part, and only a part, of the leased territory, it follows 
that the leased lands, as such, are not excepted from the conceded 
grant, which contains a vastly larger body of lands. We are unable 
to find any expression in the act indicating an exception of the leased 
lands from the cession. On the contrary, both the language and scope 
of the act are to concède to the United States ail the lands of the 
réservation, except the designated territory expressly retained by the 
Indian tribes as a diminished réservation, the sensé and the logic 
of which, it must be conceded, was the extingtùshment of the Indians' 
rights, sub modo, in "ail the lands embraced within said réservation," 
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as it existed prior to the cession, saving those expressly reserved. 
Indeed, one of the considérations expressed in the proviso itself for 
the preferential right secured to the appellee was that he was to pay 
at the rate of $10 per acre for 640 acres, "and surrender said lease 
and the same sliall be canceled." It is not perceivable, therefore, how 
the contention can be upheld that the sélection of the G40 acres should 
be restricted to that part of the leased premises inckided within the 
absolute boundary of the ceded land, rather than to any other portion 
of it. 

vSo far from fmding any expression in tlie act indicating the ex- 
ception of the leased lands from the cession, it is made clear that, 
in order that the leased premises within tlie ceded district should be- 
come an intégral part thereof, the proviso is that, when the appellee 
should make his entry of 640 acres, he shall "surrender said lease 
and the same shall be canceled," whereby the leased premises within 
the boundary cession would become an intégral part of the ceded lands. 
If the sélection of the 640 acres was intended to be from the leased 
lands, it would be as well within the diminished réservation as the 
ceded lands — a resuit utterly contrary to the spirit of the treaty and 
act of Congress, the express purpose of which was that the entire 
diminished reserve should remain absolutely free to the exclusive use 
and occupancy of the Indians. The ceded portion alone was to be sub- 
jected to entry and sold to others, to create a permanent fund for the 
benefit of the Indians. That the 640 acres were to be selected from the 
ceded lands is further made manifest by the requirement that the 
sélection should be made within 30 days from the approval of the 
government surveys "of said land," and to be in the form of a square 
"following the government surveys." The "said land" has référence 
back for its predicate to the opening words of said article 3 of the act 
amending and modifying the treaty agreement, to wit : "In considéra- 
tion of the land ceded, granted," etc. Thèse were the lands to be sur- 
veyed by the government, to détermine their exact boundaries, fol- 
lowing the usual custom in government surveys, by sections, neces.sary 
in making sales of the land when opened up for settlement. 

To escape from this situation the learned counsel for the govern- 
ment is driven to insist upon interpolating the words "within the 
leased lands," so as to make the proviso in this respect read as fol- 
lows: "Said lessee shall hâve, for thirty days, etc., a preferential 
right to locate * * * not to exceed six hundred and forty acres 
* * * of minerai or coal lands within the leased lands of said 
réservation"— thus inviting the court to commit the offense of amend- 
ing a législative act by a bald judicial construction. To escape the 
absurdity of the appellee, even with such interpolation, being authorized 
to locate 640 acres within the portion of the leased lands in the dimin- 
ished reserve, the further words would hâve to be added, after said 
réservation, "within the ceded lands"; thus fitly illustrating the in- 
definite extent to which the courts may be led when once they break 
through the safeguards of limiting construction to the language of the 
statute. There is no immunity given to the interprétation of législative 
acts from the rnle that the words and terms employed, both from their 



TTS 148 FEDERAL EBPORTER. 

obvious import and context, are to be conceded their ordinary sensé, 
when certain to a common intent. "A législative act is to be interpreted 
according to the intention of the Législature, apparent on its face. 
Every technical rule, as to the construction or force of particular 
terms, must yield. to the clear expression of the paramount will of the 
Législature." Wilkinson v. Leland, 2 Pet. 627, 66,3, 7 L. Ed. 542; 
Parshall v. United States (C. C. A.) 147 Fed. 433. 

Mr. Justice Swayne, in United States v. Hartwell, 6 Wall. 385, 39G, 
18 L. Ed. 830, speaking of the rule of construction -according to the 
manifest législative intent, said : 

"The words must not be narrowed to the exchisiou of what the Législature 
Intended to embrace; but that intention must be gathered froiu the words, 
and they must be such as to leave no room for a reasonable doubt upon tiie 
subject. It must not be deteated by a forced and overstrict construction. 'J'be 
ru!e does not exelude the application of common sensé to the terms made 
use of in the act in order to avoid an absurdity, which tire Législature ouglit 
not to be presumed to hâve intended. * * * 'fijg iiroper course in ail cases 
is to adopt that sensé of the words which best hannonizes with thd context, 
aud promotes in the fullest manner the policy and objects of the Législature." 

Still more pertinent is the language of the learned judge in United 
States V. Bassett, 2 Story, 389, Fed. Cas. No. 14,539 : 

"A fortiori, such an interprétation is not to be adopted to give efCect to 
particular words, which will require, on the part of tlie court, the introduction 
of new provisions and auxillary clauses, which the statuts neither points ont, 
nor evou hints at, and yet which are indispensable to make such interpréta- 
tion sensible and practicable." 

Our attention is directed to the fact that the Soliciter General for 
the Interior department gave the opinion that the sélection of the 640 
acres of land by the appellee should be confined to the leased premises, 
for the reason that : 

"The rights conferred upon Boysen are based upon his claims under the lease 
fomieriy held by him, and he should accordingly bo couflued, in his sélection, 
to the lands described in that lease. It was tbrough failure on Boysen's part 
to comply with the required conditions that his former lease was cauceled, and 
in view of that fact and the rule that grants by the government sliould be 
construed in favor of the grantor, it is not pereeived why the language and 
meaning of the act should be stretched so as to enlarge the rights of this gran- 
tee flowing from his original lease, or why its provisions should not be con- 
strued strictly against his contention that he should be allowtxl to locate out- 
side the limits of the lease." 

The assertion that the rights conferred upon Boysen are based upon 
his claims under the lease, and therefore his sélection should be con- 
hned to the lands therein described, it seems to us might bave been 
addressed to the considération of Congress as a reason why it should 
bave so restricted the fîeld of sélection, rather than to the court in 
construing what the grant actnally was. On the face of the proviso 
Congress recognized the fact to be that the appellee had rights under 
the lease which it conceived ought not to be so impaired by the agree- 
ment it was approving as to leave him unprovided for or unprotected. 
That considération was législative, and is not judicial. 

It is next stated in the opinion that "it was through failure on 
Boysen's part to complv with the required conditions that his former 
lease was canceled." How this information was derived this court is 
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not advised. There is nothing in the record to sustain the statement. 
On the contrary, if resort is to be had to extraneous matters, the de- 
bate in Congress, of which the court can take judicial notice, when the 
proviso in question was under considération and adopted, clearly 
shows that it was predicated of the sensé of that body, based upon 
the information presented to the committee liaving the measure in 
charge, that it was proper and just, in view of the surrender by ap- 
pellee of his lease, he should be accorded the right to hâve the 
preferential sélection of 640 acres anywhere in the ceded domain, for 
the reason that it was deemed expédient to remove as a cloud on the 
title to the conceded premises any assertion of his rights under the 
lease. When Mr. Marsliall, of the committee having in charge this 
measure, presented this amendment to the considération of the House, 
the following questions were put to him by Mr. Lind: 

"Q. Poes not this provision of the bill ffive tlie benefieiary a blanket right to 
sélect G40 acres of land anywhere on this réservation, after it is opened, by 
paying $10 an acre for it? 

"Mr. Marshall : It does. 

"Mr. Lind ; Do you, as a inember of this Honse, think it is good pollcy and 
good législation to give any one such a bonus and sueh a privilège, especially 
where the land is of so peculiar a eharaeter as that on this vast réservation? 

"Mr. Marshall : I certainfv woiild not think it wise législation to give it to any 
one indiscriminately, but I do think it is wise législation to givo it to a man 
who has an equity. ïhis is in lieu of the equity that he has. 

"Mr. Lind : If he has any CQuity, why do you not confine it to the land that 
he daims to hâve an equity in? * * * If he took a coal land lease, why do 
not you confine him to his coal laud lease? 

"Mr. Marshall : Because he had a coal land lease of a tract of 180,000 acres, 
and in lieu of that we givo him tlie privilej;e of selpctitig (110 acres of any 
kind of land by paying the highest priée anybody would pay for it." 

Thereupon Mr. Lind inquired of ^îr. Mondell, Représentative from 
the district of Wyoming, wliether he thought tliis wise législation, and 
Mr. Mondell answered: 

"I was not désirons of this provision being plaeed in the hill. At the same 
time it is true that there is a question anioug attorneys whether the lease 
was logally canceled. If it was net legally canceled, then this is a simple way 
of disposing of any rights that the man may hâve." 

Mr. Lacey of lowa, then said: 

"A somewhat simiîar situation arose in relation to the Ravcn Mining Com- 
pany upon_another réservation, and in order to adjust the matter the/ were 
given tlie prior right ou a section of land. Now. the proposition hère is to 
allow Mr. Boysen, who has a floating lease on. 178,000 acres, and who after 
prospeoting had narrowed it down to perhaps one-half that amount by fliing 
a plat, to hâve this prior right of sélection in this amount of land on condition 
that ail cloud of his lease over any of the lands should be released at the same 
time. This is a very fair and reasounble adjustnient, because the only effect 
of striliins this amendment out wou'd br' to nllow somebodv else. wbo is tiot 
there, and some man or set of meu possibly to take the same amount at some 
other price, if it is coal land, at .$10 an acre, and if it is ordinary minerai land 
at $2..50 or $5 an acre." 

See Congressional Record 58th Congress, Third Session, pp. 2818 
and 2819. 

No suggestion was made to Congress that the appellee had in any 
particular broken the tenus of his lease. On the contrary, it was recog- 
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nîzed that fie had so kept faith with the Indian trîbes as to create a 
probable right in him for protection ; and to f ree the situation from 
possible h'tigation the preferment right was accorded him in the amend- 
ment. It may be conceded as a gênerai rule "that debates in Congress 
are not appropriate sources of information from which to discover 
the meaning of the language of a statute passed by that body." United 
States V. Freight Association, IGfi U. S. 318, 17 Sup. Ct. 540, 41 L. 
Ed. 1007. Yet, in the instance like this, where the only question of 
fact is whether Congress, when it adopted the act, understood that 
. under a given proviso the beneficiary could sélect 640 acres of minerai 
or coal land within a certain area, and the vote was for the declared 
right, it cornes vvilhin the rule declared by Mr. Justice Field, on the 
circuit, in Ho Ah Kow v. Nunan, 5 Sawy. 552, Fed. Cas. No. 6,546: 

"The Ftatetiionts oC supervisors in debate on the passage of the ordinanca 
eaïuiot It Is tnie. be resorted to for the purpose of explaining the meaning of 
tlie terms usod ; but they nin be resorted to for the purpose of ascertaiuiiig 
the gênerai object of the législation proposed and the misclilefs sought to be 
reiuedied." 

So in Jennison v. Kirk, 98 U. S. 453, 459, 25 L. Ed. 240, the court, 
in construing an act passed by Congress of which Senator Stewart of 
Nevada was the author, said : 

"Thèse statements of the anthor of the aet In advocating Its adoption ean- 
not, of course, control Its consti-uetion, n-here there is doiibt as to Its meaning; 
but they show the condition of mining property on the public lands of the 
United States, and tlie tenure by which it was held by miners In the absence of 
législation on the sub.iect, nnd thus serve to Indicate the probable intention of 
Congress In the passage of the act," 

Clearly enough it is apparent on the face of the proviso itself that the 
leaschold interest of the appellee was to be intercepted and ended, and 
in lieu thereof the preferential right was accorded to him to sélect 
anywhere within the ceded territory 640 acres. This construction 
of the proviso works no injustice to the Indians. The purpose of 
Congress was to open up a part of the vast territory occupied by the 
Indians to settlement. The considération to the Indians was the 
création of a large fund to arise from the sale of the ceded lands for 
their perpetu-il benefit. The 640 acres to be selected by appellee was 
not a glft; but at the time of the entry he was to pay $10 per acre and 
surrender said lease — the maximum price of minerai or coal lands. 

The final contention of appellant is that this suit must fail for the 
reason that the government is the real défendant, which cannot be sued 
without its cousent, and that in determining the question whether or not 
the suit in fact is against the government, the party named as défendant 
on the record does not control, but rather is it to be determined by the 
resuit of the fudgmcnt or decree which may be entered— citing 
Minnesota v. Hitchcock, 185 U. S. 377, 22 Sup. Ct. 650, 46 L. Ed. 954; 
Bockfinger v. Foster, 190 U. S. 116, 23 Sup. Ct. 836, 47 L. Ed. 975; 
Oregon v. Hitchcock, 203 U. S. 60, 26 Sup. Ct. 568, 50 L. Ed. 935 ; 
ancf Naganab v. Hitchcock, 202 U. S. 473, 26 Sup. Ct. 667, 50 L. Ed. 
1113. 

The first case, that of Minnesota v. Hitchcock, was an attempt to 
enjoin the Secretary of the Interior and the Coniniissioner of tlie 
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General Land Office from selling certain sections of land in the Red 
Lake Indian réservation, and the object and effect of the decree sought 
was to control the disposition of the lands by the Interior Department, 
the title to which was in the United States. It will be observed that in 
that case there was consent to the jurisdiction by act of Congress. 
The court, however, arguendo, said : 

"Now, tlie légal title to thèse lands is in the United States. * * * The 
United States is ijroposing to sell theni. Tliis snit seeks to restrain the United 
States from sucli sale — to divest the governinent of its title and vest it in the 
State. The United States is, therefore. the reul party affected by the jndgmeut 
and against which lu fact it will operate." 

Of course, in such case the United States is a necessary party to 
the litigation, and a suit without its consent could not be maintained. 

The case of Bockfinger v. Poster, supra, was an appHcation for a 
mandamus to compel the trustées of a townsite to convey the lands 
in controversy to the plaintiff. The court said : 

"The United States, as the primary owner of the land, could prescribo the 
terms upon whieh It could be disposed of to occui>ants. A suit against the 
townsite trustées to compel them, without regard to the act of Congress, to 
convey to one who was not an occupant withln the meaning of that act, was 
a suit to compel them to convey land which really belonged to the United 
States." 

Necessarily the jurisdiction to make such decree was denied. 

In Oregon v. Hitchcock, supra, the suit was brought to restrain the 
Secretary of the Interior and the Commissioner of the General Land 
Office from allotting or patenting to any Indians or other persons 
certain described swamp or overflow lands within the limits of Kla- 
maths Indian réservation. This action was clearly within the ruling 
in Minnesota v. Hitchcock, supra. 

The case of Naganab v. Hitchcock, supra, was an attempt to restrain 
by suit the Secretary of the Interior from carrying out the provisions 
of an act of Congress respecting the disposition of pine lands ceded 
to the United States by the Indians. In its opinion the court said : 

"It is apparent * * * that it is in effect a suit against the United States 
to control the disposition of the lands and for an account of the proceeds of 
the sales of certain lands conveyod by the Indians to the United States under 
the act of January 14, 1889." 

It is obvious that in such cases, where it is sought to obtain a decree 
controlling in any wise the disposition of the lands of the United States, 
such decree would operate directly against the government itself; 
whereas, in the case at bar no decree is sought divesting or affecting the 
title of the United States to any of its lands, nor does it seek the adjudi- 
cation of any matter which would affect that title. The case at bar falls 
within that class where the individual complainant seeks redress against 
one or more persons for an invasion of his property rights, and who 
prétend to be acting under warrant of some fédéral statute or officiai, 
in which the complainant asserts that neither the statute nor the public 
law confers any such right upon the wrongdoer. As said in Noble v. 
Union River Logging Railroad, 147 U. S. 172, 13 Sup. Ct. 273, 37 L. 
Ed. 123: 
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"If Le has no power at ail to do tbe act complained of, he Is as mueli subject' 
to an injunetion as he would be to a mandamus if lie refused to do au ac* 
which the law plainly required him to do." 

Included in this ruie are the cases — • 

"Where an individual is sued in tort for some act injurions to anotlier in re- 
gard to person or property, in which liis défense is that he has acted nnder 
the orders of the government. In tliese cases he is not sued as an oflicer of tlie 
governmont, but as an individual, and the court is not ousted of .lurisdiction 
beeause he asserts the authority of snch officer. To make ont that défense 
he must show that his authoritv was sufficient in law to protect him. In this 
clnss is included United States v. Lee, 106 U. S. 100, 1 Sup. Ct. 240, 27 L. Ed. 
171, where the action of ejectment was held to be in its essential eharacter 
an action of trespass, with the power in tbe court to restore the possession 
to the plaintifif as part of the judgment, and the défendants Strong and Kauf- 
rnan, being sued individually as trespassers, set ni» their authority as offlcers 
of the United States, which this court held to be unlawful, and therefore in- 
sufflcient as a défense." Stanlev v. Schwalby, 147 U. S. 518, 13 Sup. Ct. 418, 
3T L. Ed. 2.j9. 

To the same effect are the followin^ cases: Meîg-s v. McClungf's 
Lessee, 9 Cranch, 11, 3 L. Ed. 639 ; Wilcox v. Jacksoiî,, 13 Pet. 4-98, 10 
L. Ed. 264; Grisar v. McDowell, 6 Wall. 363, 18 L. Ed. 863; Brown 
V. Hug-er, 21 How. 305, 16 L. Ed. 185 ; United States v. Schiirz, 103 
U. S. 378, 26 L. Ed. 167; Marbury v. Madison, 1 Cranch, 137, 3 E. 
Ed. 60, and Butterworth v. United States ex rel. Hoe, 112 U. S. 50, 
5. Sup. Ct. 25, 28 L. Ed. 656. 

In the case at bar the appellant was an Indian agent, in charge 
of the Indian tribes on their réservation. According to the allégations 
of the bill he was acting without warrant of law, committing a tort, 
in obstructing and attempting to eject the appellee from prospecting 
on the lands with a view to making the sélection thereon, as he was 
authorized to do tinder the act of Congrcss. The injunetion seeks 
to stay the hand of an individual wrongdoer, to prevent irréparable 
mischief to the complainant; and consequently such wrongdoer cannot 
be acting for and in behalf of the government, which stands for the 
embodiment of law and lawful procédure. 

It results that the action of the Circuit Court in granting the tem- 
porary injunetion was correct, and its decree therefore is afïîrmed. 

VAN DEVANTER, Circuit Judge (concurring). I concur in the 
decree for the reasons that the act of March 3, 1905, including the 
provision conferring upon Asinus Boysen a preferential right to locate 
and to purchase at the rate of $10 per acre not to exceed 640 acres 
of minerai or coal lands is a valid exercise of the power vested in 
Congress over tribal Indians and tribal lands, notwithstanding the 
Indians hâve not assented to such preferential right (Cherokee Nation 
v. Hitchcock, 187 U. S. 294, 23 Sup. Ct. 115, 47 L. Ed. 183; Lone 
Wolf V. Hitchcock, 187 U. S. 553, 23 Sup. Ct. 216, 47 L. Ed. 299) ; 
that, rightly interpreted, the act both extends and confines this right 
to the so-called ceded lands; ard that, in attempting to exclude Boysen 
from examining and locating part of the lands to which his right law- 
fuUy extends, Wadsworth was not in the exercise of any authority, 
judgment, or discrétion vested in him by reason of his office, but waa 
entirely without the pale of the law and a wrongdoer, so the suit 
is not in efïect one against the United States. 
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HÀRRISON et al. v. FITE et al. 
(Circuit Court of Appeals, Eighth Circuit October 22, 190C.) 

No. 2,250. 

1. BouNnARiES— Watees and Watkr Coukses — TiTLE TO Soit, tinder Watees 

— Law Govbrkino. 

The question wliether tlie title to tlie soil under tlie waters of a lalce or 
stream, wlietlier navigable or not, passes to tlie grantee of tlie sbore land, 
Is determined by the law of the state in whicb the land lies. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 8, Boundaries, § 90 ; 
vol. 37, Navigable Waters, § 181.] 

2. Samb — RiPAHiAN OwNERS— Law of Arkaksas. 

In Arkansas a riparian ownor takes ail accretions, whetber the water 
course be navigable or not. His title extends to tbe tbread of an un- 
navigable stream, and in the rase of a navigable stream to high-water 
mark or the limit of the bed ; tbe title to tbe bed being in tbe state for 
the use o( tbe publie. 

fEd. Note. — For cases in point, see Cent. Dig. vol. 37, Navigable Waters, 
§§ 270-272 ; vol. 48, Waters and Water Courses, §§ 99-101 ; vol. 8, Bound- 
aries, §§ 108-117.] 

3. Navigaiile Waters — Bed of Navigable Stream. 

The bed of a navigable stream is tbat soil so usually covered by water 
tbat it is wrested from végétation, and does not extend to or iuelude that 
upon which grasses, shrubs, and trees grow, tbough oovered by tbe great 
annual rises. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Navigable Waters, 
§§ 180-227.1 

4. Same— Navigability. 

To meet the test of navigability as understood in the American law, a 

water course must bave a useful capacity as a public liigbway of trans- 

portation. A theoretieal or potential navigability, or one that is tempo- 

■ rary, precarious, and unprofitable, is not sufiicient to impress upon it a 

publie servitude. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Navigable Waters, 
§§ 5-15.] 

5. Same. 

It does not follow tbat, boeause a stream or body of water was once 
navigable, it bas continued and remains so ; and whenever, from any nat- 
ural or otber cause its practical utility as a means of transportation bas 
been permanently destroyed, It should cease to be classed among those 
waters that are charged with a public use. 

[Ed. Note. — ï^or cases in point, see Cent. Dig. vol. 37, Navigable Waters, 
§§ 5-15.] 

6. Same— Evidence of Navigability— Government Survey. 

The action of tbe government surveyor in raeandering a body of water or 
in surv^ying its bed is to be eousidered as évidence upon the question of 
its navigability or unnavigability ; but it is not conclusive. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Navigable Wiaters, 
§§ 12-15.] 

7. BooNUAEiER — Title op Riparian Crantées. 

If the United States bas disposed of lands bordering upon a meandered 
unnavigable water course or lake by a patent containing no réservations, 
and there is nothing e!se indicating an intention to witbhold titie to the 
lands within the meander Unes, it bas nothing îeft to convey, aud whetber 
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the title to the bed of the waters is In the state or passes to the grantee in 
the patent is determined by the local law. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 8. Boundaries, §§ 95- 
108, 111-114 ; vol. 37, NavTgable Waters, §§ 181, 184, 186, 201-215.] 

8. APPEAL— ReVIEW— FiNDINGS OP Fact. 

Tlie flnding of a cliancellor upon conflicting évidence will be deemed 
presumptively correct by an appellate court, and will not be disturbed un- 
less an obvions error bas occurred in the application of the Iftvf or a 
serions mistalte lias been made in the considération of the évidence. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 3, Appeal and Error, 
§ 3974.] 

9. Evidence— JuDiciAL Notice— Navigability of Waters. 

The courts take judicial notice of the navigable ebaraeter of important 
rivers and inland lakes, but as to those of insigniiieant capacity and 
doubtful utility the question is one of fact, to be determined on évidence, 
and the burden of proof rests upon the party vrho asserts the existence of 
the public servitude. 

[Ed. Note.— For cases in point see Cent. Dig. vol. 20, Evidence, § 13 ; vol. 
37, Navigable Waters, § 12.] 

10. Navigable Waters— Navigability— Finding Considered. 

A finding affirmed that Big Lake, in northeastern Arkansas, îs not a 
part of Little river, but that the river flows along its western boundary in 
a deflned channel, and that the lake is not a navigable body of water; 
also that the river, whatever it may once hâve been, is not now navigable 
In a légal sensé, and that the lands of rlparian owners on the eastern side 
of the lake extend across it to the thread of the stream. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

This was a suit by Fite and Acklen, officers and trustées of a voluntary 
association known as the "Big Ijake Shooting Club," for an injunction re- 
straining the défendants, Harrison and 36 others, most of whom were averred 
to be market hunters and flshermen, from trespassing upon the property of 
the club and killing wild fowl thereon for^ shipment and sale. The jwoperty 
in eontroversy is a part of the bed of what is known as "Big Lake" and "Lit- 
tle River," located in the northeastern corner of the state of Arkansas and ex- 
tending as far nortb as the Missouri Une. It is not disputed that the com- 
plainanta, as trustées for their club, bold title to strips of land 10 feet in 
widtb adjacent to and abutting vnwn the meander line of Big Lake as shown 
by the govemment survey made about the year 1834. But it is denied by the 
défendants that the rights of tlie riparian owners extend furtber thnn the 
meander line. It is claimed by tbem that Big LalvC is a part of Little river 
and contains various navigable channeis over whieh steamboats can be operated 
at ail seasons of ithe year ; that Little river Is itself a navigable stream ; 
and that they bave full right to go upon ali parts of it, including Big Lake, 
in their hunting and fishing pursuits. On the other hand, the complainants 
claim that Little river is unnavigable, and is a distinct stream running along 
tlie western margin of the surveyed area of the lake, and that the remainder 
of the land 'in eontroversy is a lake only in name, being nothing more, even 
in times of high water, than an unnavigable morass or swamp, wholly useless 
for purposes of navigation, and that it long since became by accretion a 
part, in fact and title, of the surveyed lands along the eastern meander line ; 
also that as the owners of lands on; both sides of Little river their title ex- 
tends to the thread of that unnavigable stream. Upon final hearing the Cir- 
cuit Court sustalned the theory of the complainants and entered a decree 
perpétuai ly enjoining the défendants from trespassing upon the property in 
dispute. The défendants appealed. 

As it appears from the maps, the surveyed area of Big Lake embraces many 
thousand acres. It lies in the basin of the St. Francis river, and well-authen- 
ticated accounts say that the sinking of the earth's surface resulting in the 
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formation of the lake was caused by the New Madrid earthquakes of 1811 
and 1812. It is quite certain tbat Little river, which enters at the north and 
bas outlets at the soutti, pursues a well-deflned cliannel along ttie western 
margin of the lalie basin, and that the bed of the lake, so called, is marked by 
many stumps and fallen trees of kinds that are Indigenous only to the uplands. 
When the survey of this section of the country was made by the national gov- 
ernment in 1834, the surveyor's Unes meandered the outer margin of the 
lake. The deeds to the complainants coverlng the strlps of land along the 
meander Unes also purported to convey to them as accretions the lands within 
the Unes to the thread of the stream known as "Little River." The control- 
Hng questions in the case are: Is Little river a distinct stream runnlng along 
the western margin of the lake basin, and is it navigable or unnavigable? 
Where are the thread of the stream and the eastern Une of its bed? Is Big 
Lake a part of Little river, and is it navigable, or is it in such condition that 
it should be said to hâve become through accretion or relic-tion a part of the 
Burveyed lands along the eastern meander Une? A solution of thèse ques- 
tions détermines the rights of the contending parties. 

Ulysses S. Bratton and Harry H. Myers, for appellants. 
John I. Moore and J. F. Gautney (W. J. Driver and A. G. Little, on 
the brief), for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

The shores of navigable waters and the soils under them were not 
granted by the Constitution to the United States, but were reserved to 
the States respectively ; and the new states upon their admission to the 
Union hâve the same rights in respect thereof as the original states. 
As to lands bounded on unnavigable waters the United States as- 
sumes the position of a private owner subject to the gênerai law of 
the state so far as its conveyances are concerned. In either case the 
question whether the title to the soil under the waters passes to the 
grantee of the shore land is determined by the law of the state where 
the land lies. Hardin v. Shedd, 190 U. S. 508, 519, 33 Sup. Ct. 685, 
47 L. Ed. 1156, and cases there referred to. 

In Arkansas a riparian owner takes ail accretions, whether the water 
course be navigable or not. Warren v. Chambers, 35 Ark. ISO, 91 
Am. Dec. 538, 4 Am. Rep. 33. His title extends to the thread of an 
unnavigable stream. In the case of a navigable stream the title to 
the bed is in the state for the use of the pubHc, and the riparian pro- 
prietor owns only to high-water mark or the limit of the bed. The 
bed of the river is that soil so usually covered by water that it is 
wrested from végétation and its value for agricultural purposes is de- 
stroyed. It is the land upon which the waters hâve visibly asserted 
their dominion, and does not extend to or include that upon which 
grasses, shrubs, and trees grow, though covered by the great annual 
rises. Railway Co, v. Ramsey, 53 Ark. 314, 13 S. W. 931, 8 L. R. A. 
559, 33 Am. St. Rep. 195, following Howard v. Ingersoll, 13 How. 
381, 14 L. Ed. 189. See, also, Houghton v. Railroad, 47 lowa, 370. 

To meet the test of navigability as understood in the American law 
a water course should be susceptible of use for purposes of commerce 
or possess a capacity for valuable floatage in the transportation to 
market of the products of the country through which it runs. It 
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should be of practical usefulness to the public as a public highway in 
its natural state and without the aid of artificial means. A theoretical 
or potential navigability, or one that is temporary, precarious, and un- 
profitable, is not sufïîcient. While the navigable quality of a water 
course need not be continuous, yet it should continue long enough to be 
useful and valuable in transportation ; and the fluctuations should 
come regularly with the seasons, so that the period of navigability may 
be depended upon. Mère depth of water, without profitable utility, 
will not render a water course navigable in the légal sensé, so as to sub- 
ject it to public servitude, nor will the fact that it is sufficient for 
pleasure boating or to enable hunters or fishermen to float their skiiïs 
or canoës. To be navigable a water course must hâve a useful ca- 
pacity as a public highway of transportation. Toledo Libéral Shooting 
Co. V. Erie Shooting Club, 33 C. C. A. 233, 90 Fed. 680; Moore v. 
Sanborne, 3 Mich. 520, 524, 59 Am. Dec. 209 ; Morgan v. King, 35 
N. Y. 454, 458, 91 Am. Dec. 58 ; Brown v. Chadbourne, 31 Me. 9, 
1 Am. Rep. 641; Griffith v. Holman, 23 Wash. 347, 63 Pac. 239; 
Wethersfield v. Humphrev, 20 Conn. 218; Rowe v. Granité Bridge, 
38 Mass. 344; Gaston v. Mace, 33 W. Va. 14, 10 S. E. 60, 5 L. R. A. 
392, 25 Am. St. Rep. 848; Neaderhouser v. State, 28 Ind. 257; Rhodes 
V. Otis, 33 Ala. 578, 73 Am. Dec. 439 ; Railroad v. Brooks, 39 Ark. 
403, 43 Am. Rep. 277. 

It does not follow that, because a stream or body of water was once 
navigable, it lias since continued and remains so. Changes may occur, 
especially in small and unimportant waters, f rom natural causes, such as 
the graduai attrition of the banks and the filling up of the bed with de- 
posits of the soil, the abandonment of use followed by the encroach- 
ment of végétation, and the sélection by the water of other and more 
natural and convenient channels of escape, that work a destruction of 
capacity and utility as a means of transportation; and, when this re- 
suit mav fairly be said to be permanent, a stream or lake in such con- 
dition should cease to be classed among those waters that are charged 
with a public use. 

The action of the government surveyors in meandering a body of 
water or in surveying its bed is to be considered as évidence upon the 
question of its navigability or unnavigability at the time ; but it is not 
conclusive. The surveyors are invested with no power to f oreclose 
inquiry into the true character of the water. If the United States bas 
disposed of lands bordering upon a meandered unnavigable water 
course or lake, by a patent containing no réservations, and there is 
nothing else indicating an intention to withhold title to the lands 
within the meander lines (Niles v. Cedar Point Club, 175 U. S. 300, 
20 Sup. et. 124, 44 h. Ed. 171) it bas nothing left to convey; and 
whether the title to the bed of the waters is in the state or passes to 
the grantee in the patent is determined by the local law. (Lamprey 
V. Minnesota, 52 Minn. 181, 53 N. W. 1139, 18 h- R. A. 670, 38 Am. 
St. Rep. 541). 

It is the settled doctrine of this court that the finding of a chancellor 
upon conflicting évidence will be deemed to be presumptively correct, 
and will not be disturbed on appeal, unless an obvions error bas oc- 
curred in the application of the law or a serious mistake bas been made 



HAKKISOX V. FIXE. 785 

in the considération of the évidence. Thallmann v. Thomas, 49 C. C. 
A. 317, 111 Fed. 2? 7. Courts take judicial notice of tiie navigable 
character of our important rivers and inland lakes — those that areso 
within our common knowledge ; but there are many of such insignifi- 
cant capacity and doubtful utility that the question, being one of fact, 
is to be determined by the évidence produced, and in such case the bur- 
den of proof rests upon him who asserts the existence of the public 
servitude. 

The record before us is very voluminous, consisting, as it docs, of 
more than 900 pages. Many witnesses testifîcd upon each sidc, and 
there is much conflict in their testimony, more especially concerning 
the character of the waters, whether navigable or no, and wlicther 
there is a defined eastern shore line of Little river, from which Big 
Lake swells to the eastward as an unnavigable swamp. But, applying 
the foregoing principles of law to the facts of this case, and hearing in 
mind the conclusions reached by the trial court and their influence in 
the détermination by this court of disputed questions of fact in a suit in 
equity, our opinion is that the decree should be affirmed. Wha'ever 
may hâve once been the capacity and utility of the bodv of water known 
as "Big Lake" as a highway of commerce or in the floatage cf the prod- 
ucts of the fîelds and forests along its ban'cs, the conditions t'^at are 
to be considered are those of récent years and the présent. The ca- 
pacity of a lake or s*^ream for navigation may be permanentiv lost from 
natural causes. Its annual influx of waters may be greatlv iesscned b}' 
Works lawfully carried on by the gcvernment in 'he improve-iicnt of 
other natural highways of commerce. A.ccrction and reîiction may 
work such a complète chanp-e that the bed of what was once a navigable 
body of ^'>'ater may be rapidlv approaching that érudition v/hich makes 
it available for the plow. It is a matter of common knowlcd^'.'e that 
with the construction of levées and drains, and tlie confining and deep- 
ening of the chann'ds rf gr'"''t n-ivi"'a')'c stre-^'^"?, l^rgc n'-r^'is of ]"nd 
are being rescued from the waters and made useful for grazing and the 
pursuits of agriculture. Small and unimportant streams and lakes, 
that partake of the character of swamps du ring the grcater ]jart of 
the year, may permanently lose whatever occasional navigable capacity 
they once posscssed by 'he discont'nnance cf the attention of the gov- 
ernment and its improvement of other more car)acious and more useful 
highways of commerce. Through the graduai deposits of silt. the in~ 
crease rf végétation, and the lessening of the annual volume of water, 
probablv d"e in lar"-e measure to the levée improvemen\s in the vallev 
of the Mississippi, there has been, according to the observation of wit- 
nesses, a continuons and progressive upgrowth of the bed of t'ie Big 
Lake bisin; and it is confidentlv asserted bv some tha'^ it worM soon 
be available for farming purposes if the outlets of Little river, through 
which the waters of the lake are dischar- - 1 at its southern end. were 
cleared of obs*:ructions. For some years prior to the trial of this case 
Big Lake has possessed none of the charactcristics of rcal commercial 
usefvdn.ess as a navigable thoroughfare. The sunken basin into which 
the waters in Little river overflow rises so gradually to the eastward 
that there are no landing places on the eastern shore. The photographs 
taken from différent jDoints of view and the testimony of the wdtnesses 
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show it to be largely a tangled jungle, choked with willows, aquatic 
growth, and dead trees and stumps. Navigability, in the sensé in which 
the term is used in the law, is not established by proof that during the 
rainy season the waters rise so that boats of small draft may go hère 
and there by "riding down the willows," or that there are hère and 
there inlets of deeper water that penetrate the tangled growth. Thèse 
inlets cannot in any true sensé be termed useful highways of commerce. 
They are for the most part tortuous, lacking continuity, and, so to 
speak, end nowhere. Navigation of them, except with canoës, skiffs, 
and dugouts, is fraught with hidden dangers, even in the times of 
highest water; and the use that may be and is made of them is not 
that which is contemplated by the law for the création of a public 
easement. 

During the greater part of the year the bed of the lake appears to 
view, excepting where the deeper dépressions allow the waters to 
stand in scattered pools. There are then seen extensive fields of grass 
between the higher wooded portions, upon which horses and cattle 
are pastured and hogs are run for several months in the year. Ve- 
hicles are driven over the dry bed, and roads thereon are worked by 
the citizens. Near the south end a highway is marked upon the maps 
as Crossing the lake. Dead trees and stumps still show the effects of 
a fire that ravaged the lake basin more than 30 years ago. In récent 
years efforts at navigation by those means that would hâve a tendency 
to show a navigable character and capacity of the water hâve generally 
met with disaster. The évidence fully justifies the finding that that 
part of the area indicated upon the maps and exhibits as being the bed 
of Big Lake, which extends from the eastern meandered line westward 
to the east line of Little river, has, by process of accretion and the re- 
liction of the waters, become a part of the patented lands along the 
eastern margin. 

Webster v. liarris, 111 Tenn. 668, 69 S. W. 783, 59 L. R. A. 334, 
involved the navigability of Reelfoot Lake, in Tennessee, near the 
Mississippi river. The basin of this lake was doubtless created by the 
same convulsion of nature that resulted in the sunken lands of Mis- 
souri and Arkansas. The physical characteristics of Reelfoot Lake are 
similar to those shown in the record before us. There is the same 
aspect of désolation, of dead trees, logs, stumps, snags, and other ob- 
structions. But the depth of the irregular open areas between the 
higher points of land at ordinary low water exceeds that of Big Lake 
at flood, and the court held that, though Reelfoot Lake was not navi- 
gable in the légal sensé, nevertheless, as it possessed capacity for valu- 
able floatage, and for rafts, flatboats, and perhaps small vessels of light 
draft, it was navigable "in the common acceptation of the term," and 
that therefore the title to the bed thereof was in the riparian owners, 
subject to the easement of the public for commercial intercourse and 
transportation, though, if it had been navigable in the légal sensé, the 
title to the bed would hâve been in the state for the use of the public. 
This distinction in respect of the kinds of navigability and the résultant 
effect upon the title to the soil under the waters do not obtain in 
Arkansas. 
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Little river has a well-defined bed, largely free from végétation and 
obstruction, running along the western margin of Big Laite basin. 
There is no controversy about the western line of its bed, and the 
évidence fairly estabhshes that the eastern line thereof is defined and 
marked by higher points of land lying to the eastward, by the stumps 
and fallen trees of varieties indigenous only to the uplands, and by 
willows and aquatic growth. We also approve of the conclusion of 
the trial court that Little river is not navigable in any real and substan- 
tial sensé. Witnesses testified that in times of high water there has 
beén no successful navigation of it in récent years, except with a gaso- 
line launch drawing but a few inches of water, and with canoës, skiffs, 
and dugouts of the hunters and fishermen ; that it is not being used to 
float the products of the fields and forests to market, and cannot be 
profitably and successfully used for that purpose. And, if practical 
adaptability and usefulness are the tests, the finding of the court under 
the évidence was right. The line of division between the laiids on 
the east and those on the west established by the decree was the 
center line of Little river, which was described with référence to 
natural monuments as definitely as was practicable. 

The decree is affirmed. 



PATTERSON v. SAFE DEPOSIT & TRUST CO. OF BALTIMORE. 
(Circuit Court of Appeals, Fourth Circuit. November 8, 1906.) 

No. 655. 

1. Limitation of Actions— Relief Against Statute— Equitable Gbotjnds. 

Wliile tlie exceptions in a statute of limitations may be enlarged to in- 
elude cases wltliin tlieir equity, altliough not within their strict letter, 
sucli action sbould be talten witli great caution, and only in cases where 
the plaintifC has proceeded with due diligence and is not chargeable with 
lâches. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 33, Limitation of 
Actions, §1 13, 15.] 

2. S AME. 

PlaintifC commeneed an action In the District of Columbia more than 
tw'o years after the cause of action accrued wliieh was still pending 
untried more than seven years later, when the défendant died, having in 
the meantime beeome a résident and citizen of Maryland. By reason of 
his nonresidence, the action abated by his death, and more than a year 
thereafter, and two years after the defendant's death, a uew action was 
commeneed against his exécuter in Maryland, which action was at that 
time barred by the state statute of limitation. HeUl, that plaintifE was 
chargeable with lâches, and had no equity to be relieved from the opéra- 
tion of the statute, upon an allégation merely that she had no knowl- 
edge of the decedent's change of résidence until the time of his death. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 33, Limitation of 
Actions, § 469.] 

In Error to the Circuit Court of the United States for the District 
of Maryland. 

John C. Gittings (Justin M. Chamberlin and Henry M. Hutton, on 
brief), for plaintiff in error, 

Frank Gosnell (A. A. Hoehling, Jr., on brief), for défendant in 
error. 
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Before GOFF and PRITCHARD, Circuit Judges, and WADDILU 
District Judge. 

GOFP, Circuit Judge. The plaintiff in error, on the 2d day of Au- 
gust, 1895, instituted an action of trover in the Suprême Court of the 
District of Columbia, against Samuel Magill Bryan, for the conversion 
of a certificate in writing representing and entitHng her to receive 100 
shares of stock of the National Typographie Company, and 100 shares 
of stock of the Mergentlialer Linotype Company, and certain cash 
dividends upon the same, alleging that she had casually lost said certif- 
icate out of her possession, and that the same on that day came into 
the possession of the défendant by finding. Such action, to which said 
Bryan had duly pleaded, was pending against Iiim at the time of his 
ueath on the 23d day of January, 1903. The défendant in error, having 
been by the will of Bryan appointed his executor, and also trustée as 
to certain funds mentioned therein, quahiied as such, but failed to 
enter its appearance in such action, wliereupon the same thereafter, on 
the 24th day of January, 1904, abated. 

The plaintiff in error, on the 2d day of May, 1905, commenced her 
action at law against the défendant in error, in the Circuit Court of 
the United States for the District of Maryland, averring her possession 
and ownership of said mentioned certificate in writing, setting up the 
loss of the same, and the finding of it by Samuel Magill Bryan, as 
before mentioned. The déclaration allèges that the defendant's testa- 
tor, well knovving the said certificate or agreement to be the property 
of the plaintiff and of right to belong to her, but contriving and fraud- 
ulently intending craftily and subtly to deceive and defraud the plaintiff, 
did not during his lifetime deliver (and that the défendant as executor 
and trustée has not as yet delivered) the said certificate or agreement 
or any of the shares of stock or dividends of money to the plaintiff, 
although often requested so to do, and hath wholly refused so to 
do, and afterwards converted and disposed of such agreement or cer- 
tificate and said shares of stock and the dividends due thereon to his 
own use to plaintiff's damage, wherefore this suit. 

To this déclaration the défendant below pleaded that it did not com- 
mit the wrong alleged; that the said Samuel Magill Bryan did not 
commit the wrong alleged ; that the alleged cause of action did not ac- 
crue within three years before the bringing of this suit. On said first 
and second pleas issue was joined, and to the plea of the statute oi limi- 
tations the plaintiff below replied as follows: 

"Tli.at at the time the cause of action herein sued upon aecrued, to wit, 
Jniie 14, A. D. 1893, defenilant's testator, Samuel Magill Bryan, was absent out 
of tlie State of Maryland, and was then notoriously a citizen and résident of 
and within the District of Columbia, and the said Bryan continuously there- 
after remained such citizen and résident of and witliin the said District of 
Columbia to the time of his death, to wit, January 23, 1903, so rar as plaintiff 
had any knowledge, information, belief, or cause for bellef, or reason to sus- 
pect ; that on the 2d day of August, A. D. 1895, plaintiff filea in the Suprême 
Court of the District of Columbia an action of trover agamst defendant's 
testator, Samuel Magill Bryan, the subject-matter of said action being identical 
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with tbnt fleelai-ed on In tlie déclaration flled herein, at whlch tirne the said 
Bryau was absent out of tlic state oï Maryland, and was notoriously a citizen 
and résident of aud within tlie District of Columbia ; tliat said Bryan was per- 
sonally served witli process of said court, appeared in said court submitting 
to its full jurisiiiction in said ])reniises. and plcadcd to said déclaration, and 
issue was joined on certain of said ISryau's pleas and certain dejiositions de 
bene esse taken ; tliat on Jlarcb 18, 1899, said Bryan's dépositions de bene esse 
was taken in said action, wlierein said Bryan svvore tluit lie was a résident 
of the District of Columbia, and v.-as about to leaye Wasliington, but would 
return in about two months ; tli.-it said Bryan's attorney in said action, the 
late Jeremiah Ji. Wilson, haVina: died, said Bryan, on August 30, 1!)02, re- 
taiued A. A. HoelilinK, Esq., of the bar of the Suprême Court of the District of 
Columbia, wlio ou said date entered his api)earaiice for said liryan in said 
action and continued to actively défend same to tlie tiine of said lîryan's dcath, 
without the slishtest intimation or suggestion to plaintiff. or her attonieys, 
that said Bryan was no longer a résident of the District of Columbia, and was 
tben residing within the state of Jlaryland ; that plaintiff had no kuowledge, lu- 
formation, belief, or cause for belief, or reason to susp(>ct, that said Bryan was 
at any time within the state of iNIaryland and could there be serycd with pro- 
cess of this court, or of any court of said state, until the publication of said 
Bryan's death in the daily newspapers ; that, urion reeeiving notice of the 
death of said Bryan, and the granting of letters testamentary to the défendant 
corporation, the plaintiff notified the ofRcers of the défendant corporation of 
the action then pendiug in the Suprême Court of the District of Columbia, 
knowu as No. 38,105 at law ; that at the tinie of the death of said Bryan said 
action was then pending, and as late as December 30, 1902, tlie said Suprême 
Court of the District of Columbia sustained iilaintiff's demurrer to certain 
pleas flled by the défendant in said action: that, through no fault of plaintiff, 
but by the failure of the défendant corporation to enter its appearance and dé- 
fend said action, as provided by section 2HC) of the Code of Laws for the Dis- 
trict of Columbia, said action, thereafter, to ^vit, on the 24th day of .Tanuary, 
A. D. 1904. abated ; and that tliis action was commenced within three years 
after the plaintiff had ariy knowledge, information, be'ief, or caii«o for belief, 
or reason to suspect, that defendant's testator was within the state of Mary- 
land at any time subséquent to the ritrht of action herein sued upon accruing, 
for so long a finie as would hâve enabled plaintiff, who was then and has from 
that finie continued to be and is now a résident of the state of Virginia, to 
hâve a writ of this court, or of any of th" courts of this state. issue, with a 
reasonable expectation of deriving a bénéficia! effect therefrom — to ail of 
whicli the plaintiff is ready to verify." 

To this rcDlication the défendant în error demnrred, as-siafning as 
cause therefor : 

"(D That said rep'ication is immaterial and insufFicient, and d'^ns not set 
out any grotmds for the removid of the bar of the statute of limitations, set 
up in the defendant's third plea. 

"(2) That the said replication does not avcr or show that the bar of the 
statute of limitations was not coin])lete at the time the pending action was iii- 
stituted. 

'■'(3) That the said replication does not aver or allège any reason why the 
bar of the statute of limitations should be renioved. 

"(4) That the plaintiff has not avcrred in said rojjlication any faets which 
take this case out of the OT)eration of article 07 of the Code of l'ublic General 
Laws of Maryland, titled 'Limitation of Actions.' 

"(5) That the plaintifC has failed, in and by said replication, to aver facts 
whicli bring the pending action \'\ithin any of the exceptions stated in article 
57 of the Code of Public General Laws of Maryland, titled 'Limitation of 
Actions.' " 

The court below sustained the demurrer, and the plaintiff in error 
announcing that she stood upon said pleadings, and that she did not de- 
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sire to amend the same, judgment was entered in favor of the di'fendant 
in error. From the judgment so entered this writ of error was sued out. 
It is now hère insisted by the plaintiff in error that the court below 
erred in sustaining the demurrer filed by the défendant below to the 
repHcation filed by the plaintifif below to the third plea mentioned, in 
which the statute of limitations was set up. The claim is that the 
repHcation alleged facts showing that the case came within the equity 
of the exceptions to the statute, and that the facts set forth brought 
it within the légal maxim that, "the act of God shall préjudice no man." 

The alleged cause of action accrued against the décèdent on the 14th 
day of June, 1893. The suit in the Suprême Court of the District of 
Columbia was commenced on the 2d day of August, 1895, and was 
still pending on the 23d day of January, 1903, when Bryan died, more 
than seven years after it was instituted, and nearly ten years after the 
cause of action arose. Why the delay in pressing the case to a final 
hearing is not disclosed by the record now before us. It is true that 
the défendant in error was under no légal obligation to appear to the 
action pending in the District of ColumlDia, although it was then pro- 
vided by section 236 of the Code of Public General Laws for that 
District that it could hâve done so. It is also true that the plaintifï in 
error could hâve instituted her suit in the court below when first ad- 
vised of the death of Bryan, which was one year before the abatement 
of the suit then pending in the District of Columbia. The pendency 
of the action in the District of Columbia would not hâve been a bar 
to an action filed by plaintiff in error in the state of Maryland. Cole v. 
FHtcraft, 47 Md. 312, 319. The fîrst suit was not filed until two years 
had elapsed from the accruing of the cause of action, and the second 
proceeding was not instituted until more than two years had passed 
from the death of Bryan, and until over one year after the abatement 
of the original action; and such lâches, taken in connection with the 
unexplained delay in prosecuting that action, considered in conjunc- 
tion with the fact that défendant in error labored under the disad- 
vantage caused by the death of the party familiar with the incidents 
involved, tend to a great degree to deprive the plaintiff in error of the 
equity she claims concerning the exceptions to the statute of limitations. 

It may be admitted that the letter of the statute of limitations should 
not always prevail, and that there are a class of cases which are not 
embraced in the exceptions enumerated in such statutes. If we give 
the statute applicable to this case the équitable and reasonable construc- 
tion asked for by the plaintiff in error, we must nevertheless deny the 
force of her contention, for it appears that her suit was not prosecuted 
with due diligence, and that she was also guilty of lâches not excus- 
able by the circumstances set forth in the record. We admit the 
force of the principle discussed in the cases relied on by counsel (Jack- 
son V. Horton, 3 Caines [N. Y.] 205, containing the clear présentation 
of the point by Chief Justice Kent, and its admirable discussion by 
Judge Thompson ; Ranger v. Abbott, 6 Wall. 532, 18 L. Ed. 939, in 
which the Suprême Court refers to the exceptions not mentioned in 
the statutes and the cases in which they hâve sometimes been admitted ', 
Richards v. Maryland Ins. Co., 8 Cranch, 85, 3 h. Ed. 496, in which 
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the spirit of such statutes is referred to, and the cases described in 
which it should control), and still we find ourselves compelled to say 
that the law announced by those cases, taken and appHed to the facts 
disclosed by the record we consider, shows that the court below did 
not err in its judgment now complained of. They refer to facts, 
which, while not within any of the exceptions mentioned in the statutes, 
are at least within the equity of those exceptions — such as instances 
where the previous suit of the plaintiff had failed because of the act 
of the défendant, or the act of God, and a new suit had been com- 
menced with due diligence although after the limitation had expired. 
In those cases no lâches was attributable to the plaintififs. They had 
proceeded with due diligence. To bring this case within the rule an- 
nounced in them, the plaintifï in error should hâve prosecuted her first 
suit with due diligence, and should hâve instituted her suit in the court 
below within a reasonable time after she was advised of Bryan's death, 
and not hâve waited over two years after she was so informed ; or, 
knowing of the abatement of the suit she had filed in the District of 
Columbia, she should bave instituted her suit soon thereafter in the 
court below, and not hâve allowed over one year to bave passed before 
doing so. Statutes of limitations proceed upon the presumption that' 
claims are extinguished when they are not litigated in the proper forum 
within the period mentioned in them, and they take away ail solid 
ground of complaint. as they rest on the négligence of the party in- 
stituting the suit. The cases in which it bas been held that the run- 
ning of the statute of limitations may be suspended by causes not men- 
tioned in the statute are very limited in character, and should be fol- 
lowed with great caution; otherwise the court would make a law, in- 
stead of administering it. The gênerai rule is that the language of the 
act must prevail, and no reason based on apparent inconvenience or 
hardship can justify a departure from it. As the Suprême Court said, 
in Willard v. Wood, 164 U. S. 523, 17 Sup. Ct. 176, 41 L. Ed. 531 : 

"The gênerai rule in respect of limititions must also be borne in mind 
that, if a plaintifC inistakes his remedy, in the absence of any statutory pro- 
vision saving his rights, or where from any cause a plaintiff l)econie8 nonsuit 
or the action abates or is dismissed, and, during the pendency of the action, 
the limitation runs. the remedy is barred. Alexander v. Pendleton, S Cranch, 
4G2, 470, 3 L. Ed. 624 ; Young v. Maekall, 4 Md. 3CT ; Wood on Limitations, § 
293, and cases cited." 

The plaintiff in error knew for tvi'O years and three months before 
this suit was brought that Bryan was at the time of his death a résident 
and citizen of the state of Maryland ; that his légal représentative re- 
sided in that state ; and that, when she proceeded against such repré- 
sentative, it would necessarily be in the courts of that state, and the 
statute of limitations there enacted would apply. Besides, she had 
every reason to conclude that Bryan's représentative would not appear 
to the suit in the District of Columbia, and still, although thus advised, 
we find the delay mentioned, and we notice the utter failure on her 
part to explain it. The plaintiff in error seeks to withdraw this suit 
from the opération of the statute of limitations of the state of Mary- 
land, not by reason of the fact that the défendant in error's intestate 
did not take up his résidence in that state more than three years before 
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it was brought, but because, as the replication states, she "had no 
knowledge, information, belief, or cause for belief, or reason to sus- 
pect, that said Bryan was at any time within the state of Maryland 
and could there be served witli process of this court, or of any court 
of said state until the pubhcation of said Bryan's death in the daily 
newspapers." 

Section 5, art. 57, p. 14G0, 2 Code Pub. Gen. Laws Md. 1904, rcads: 

"If any person Hnble to any action sliall be absout ont of the state at tlœ 
time wlien the cause of action niay arise or accrue against him, lie sball 
hâve no benefit of the limitation lierein containect if tlie person who bas tlie 
cause of action sliall commence the same after tlie présence in this state of 
the person liable thereto within the ternis herein limited." 

It is quite obvions, we think, that, if the Maryland statute.of limita- 
tions is pleaded, in order to prevent its opération a clear and positive 
averment in a plea must be made that the défendant did not réside 
in the state more than three years prior to the institution of the suit. 
Such seems to be the practice recognized by the Court of Appeals of 
Maryland. Alason v. Union Mills Co., 81 Md. 446, 448, 32 Atl. 311, 
29 L. R. A. 273, 48 Am. St. Rep. 524. The récent case of Gibbons 
V. Heiskell, 90 Md. 6, 44 Atl. 996, in which that statute was discussed, 
seems to dispose of the question. It was there held that : 

"When the statute of limitations once begins to run on a claim, its opération 
is not suspended by tbe fact that a suit was instituted in a foroign jurisdic- 
tion which was dismissed bofore jud.cment, and the statute Is a bar to another 
suit on the same claim instituted in tliis jurisdietion after the expiration of 
the time limited." 

We find no error. 
Affirmed. 



SINIITII et al. v. CASCADKN et al. 

(Circuit Court of Appeals, Nlnth Circuit. November 1, 190(3.) 

No. 1,313. 

Mines and Minerai^s — JIinixg Clahis— Notice of Location. 

Where it was shown that uiider the systeni of locatiuï; placer ininins 
claims in Alaska tbe one first discovered upoii a gulch or creek is s^enerally 
called "Discovery Claim," and other claims are numbered from such claim 
up or down the gulcb or stream, and that it is customary in a certain local- 
Ity to give to slde or beneh claims the same nunibers as those upon the 
creek, with the addition of a letter of the alphabet, as "A," "B," or "C," to 
designate the tiers baclc from tbe creek daims, a recorded notice of location 
of a claim in such locality, which describes it as "13 A. lîelow Discovery 
on Cleary creek," is sufficieiit under Rev. St. | 2324 [U. S. Oomp. St. 
1901, p. 1426], which reciuires the notice to contaiu "such a description 
* * * by référence to some natural object or permanent monument as 
wlll identify the claim." 

[Edi. Note. — For cases in point, see Cent. Dig. vol. 34, Jlines and iSIiner- 
als, § 46.] 

Ross, Circuit Judge, disscntiiig. 

Appeal from the District Court of the United States for the Third 
Division of the Territory of Alaska. 
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J. C. Cambell, W. H. Metson, and McGinn & Sullivan, for appe- 
lants . 

Miller, West & De Journal, T. C. West, and Hugh O'Neill, for ap- 

pellees. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

DE HAVEN, District Judge. This is an action brought for the 
purpose of obtaining a decree that the plaintiffs are the owners and en- 
titled to the possession of a certain mining claim situated on Cleary 
creek, in the Fairbanks mining district, Alaska, located on January 3, 
1904, and described in the complaint as No. "13, below, on the second 
tier of benches on the right limit of Cleary creek." It appears from 
the évidence that plaintiffs' claim, as located on the ground, overlaps 
a portion of a mining claim which the défendant Cascaden located on 
December 2, 1903. The controversy involves the question of the 
ownership and right to the possession of the strip of land common to 
both locations. The decree of the District Court was in favor of the de- 
fendants. The plaintiffs hâve appealed. 

1. It will be seen from the foregoing statement that the location un- 
der which the appellees claim was made prior to that of appellants, and 
must prevail, if valid ; and, whether it was valid or not, is the gênerai 
question presented by this appeal. The appellants contend that such lo- 
cation was not made in accordance with the laws of the United States, 
first, because the boundaries of the claim were not marked upon the 
ground, as required by the provisions of section 23S4 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 1426] ; and, second, becau.se the re- 
corded no*:ice of location was insufficient, in that it did not describe the 
claim located in such a manner that it could be identified. Whether 
this mining claim was properly marked upon the ground présents a pure 
question of fact, and in our opinion the finding of the District Court to 
the effect that the same was properly marked is sustained by the évi- 
dence.' 

2. The remaining contention of appellants, that the recorded notice 
of the location under which the appellees claim is insufficient, présents 
a more difficult question. It is provided in section 15 of the act of June 
6, 1900, "making further provisions for a civil government for Alaska, 
and for other purposes" (chapter 786, 31 Stat, 387), that "notices of lo- 
cation of mining claims shall be filed for record within ninety days 
from the date of the discovery of the claim described in the notice," 
and section 2324 of the Revised Statutes provides that ail records of 
mining claims "shall contain the name or names of the locators, the date 
of the location, and such a description of the claim or claims located 
by référence to some natural object or permanent monument as will 
identify the claim." The object of this statute, as stated by the Su- 
prême Court in Hammer v. Garfield Mining Co., 130 U. S. 291, 9 Sup. 
Ct. 548, 32 L. Ed. 9G4, is "to secure a definite description — one so 
plain that the claim can be readily ascertained. A référence to some 
natural object or permanent monument is named for that purpose." 
The recorded notice under which the appellees claim is in thèse words : 
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"Notice Is hereby given tliat the undersigned having eomplied wUh tlie 
United States mining laws and tlie local customs laws and régulations, lias 
staked the following described placer mining ground in tlœ FairSanks district. 
I claim No. 13 A. Below Discovery on. Cleary creek, 1..S20 feet up and down 
stream and 330 feet eacli slde of center stake, for placer mining purposes. T). 
H. Cascaden." 

It is concédée! by appellants that, under the System of locating- mines 
in Alaska, the one first discovered "is generally called and known as the 
'Discovery Claim/ and when the same is within a gulch or on a stream 
the claims are marked of numbered from 'Discovery Claim' up or down 
the gulch or stream." Cleary creek is a natural object; and there is 
no évidence tending to show that the Discovery claim referred to in 
the above notice was not a well-known and clearly defined mining 
claim on Cleary creek, and, in the absence of évidence showing that it 
was not, it must be presumed that the same was a well-known claim, 
with definite boundaries, and therefore a natural object or permanent 
monument, within the meaning of section 2324 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 1426]. Hammer v. Garfield Mining Co., 
130 U. S. 291, 9 Stip. Ct. 548, 32, L. Ed. 9G4. 

The question then, is whether. in view of the customary mode of 
describing mining claims in the Fairbanks district in Alaska, a person 
with the information whicli this recorded notice gives could find the 
location of this particular claim on the ground with reasonable cer- 
tainty by going to the natural and permanent objects referred to in the 
notice. If he could, the notice is sufîfîcient. North Noonday Mining 
Co. V. Orient Mining Co. (C. C.) 1 Fed. 532. The answer to this ques- 
tion, it is thought, must dépend upon the local meaning of the words "13 
A. Below Discovery on Cleary creek" ; and what that meaning is may 
be .shown by paroi évidence. The land in controversy is not a claim 
bordering upon Cleary creek, but is in the first tier of bench claims 
— that is, there is one claim between it and the creek, and that claim is 
known as "13 Below Discovery" — but the référence to Cleary creek in 
the notice does not necessarily import that the claim directly abuts up- 
on that creek; and if the words "13 A. Below Discovery on Cleary 
creek," as commonly understood in the district where it is located, would 
identify the claim located as one in the first tier of bench claims in the 
mining district through which Cleary creek runs. and adjoining "13 Be- 
low Discovery" on that creek, then the notice is sufficient. The évi- 
dence in the record bearing upon this point is very brief. The locator 
Cascaden, in answer to the question, "Why did you call it A?" an- 
swered, "To designate it from the creek claim, which is also marked 
'13 Below Discovery, Cleary creek.' " Another vvitness, Buro, testified 
as follows: 

"What is the custom. If you kuow of any, in staking a claim off, a creek 
claim that carries a number? How do you identify such a clainiV 

"A. Jiist give tlœm a différent name, either side claim, or uame them by 
lettors. 

"Q. Hâve you seen it done in any other parts? 

"A. Yes, sir ; I hâve seen it done in Goldstream." 

The only évidence which can be said to conflict with this is that of 
the witness Long, a deputy recorder of the Fairbanks recording district. 
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He testified that he was acquainted with the custom in tliat district in 
regard to staking bench or side daims, and he was then asked : 

"Q. I will ask you to state bow they are designated in notices of location? 

"A. In regard to bench daims, they are linown as bench claims in flrst 
tier, or side claims adjolning creelt claims, if they are further than that, as 
second tier or third tier. 

"Q. I will ask you if you know of any custom or usaf?e vvhereby side claims 
or bench claims are designated by the letters of the alpliabet? 

"A. Well, ouly in fractions — for instance, if No. 1, appears to be greater 
than the law woiild permit of, it may be ealled as 'Discovery A.' or 'Ko. 1 A.' 
or 'Xo. 1 A. above or below,' just as it may occur." 

Upon cross-examination, however, the witness said: 

"Q. Do you know Goldstream? 

"A. Yes. sir. • * * 

"Q. Is it not a fact that there are some side daims with the number and 
the letter 'A'? 

"A. Yes, sir ; there is. Sometimes they designate them by the letter A, and 
sometimes as side claims and describe them as such. 

"Q. What is the custom in that respect? 

"A. Well, I présume tliere are more claims described by the Unes than by 
the use of the letter A.'* 

The testimony of this witness is certainly to the effect that side or 
bench claims are sometimes described by the use of the letter "A," as 
was donc in the appellees' notice. The fact that such claims are more 
often described by lines and as side claims is not controUing, so long as 
in practice they are described in both ways, and this is known in the dis- 
trict where the claims are situated. 

Our conclusion is that the recorded notice is sufficient, and the de- 
cree appealed from is affirmed. 

ROSS, Circuit Judge (dissenting). The record shows without con- 
flict that in the Fairbanks mining district, Alaska, where the pièce of 
mining ground hère in controversy is situated, there are what are ealled 
"creek" claims— that is to say, placer locations made on and along a 
creek— and next to them bench claims, ealled "first tier" or "side" 
claims, and next to them second tier bench claims, and so on. The 
évidence in the case further shows without conflict that the parficular 
pièce of ground in controversy is not in fact within any of the creek 
claims, but is on a bench and within one of the first tier or side claims. 
It is within the boundaries of the Owl mining location made on the 3d 
day of January, 1904, under which the appellants claim. The validity 
of this location does not seem to be questioned except on the ground 
that the particular pièce of mining ground in dispute was included in 
a prior location made by the appellee Cascaden in 1902, and was not, 
therefore, open to location when attempted to be included in the Owl 
location. Therefore the principal question in the présent case relates 
to the Cascaden location. 

The court beiow held it to be valid. Was it right in so holding ? As- 
suming that the notice posted by Cascaden on the ground was suffi- 
cient, was the record of it sufficient for the identification of the claim? 
Neither the act of Congress of 186fi nor of 1872 required such notices 
to be recorded, and in respect to the acts of the locator upon the ground 
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the requirement of the United States statute is that "the location must 
be distinctly marked on the ground so that its boundaries can be readi- 
ly traced/' Rev. St. § 2334 [U. S. Comp. St. 1901, p. 1426]. The 
same section of the United States statute expressly confers upon the 
miners of each mining district the power to mal<:e régulations not in 
conflict with the laws of the United States or with the laws of the 
state or territory in which the district is situated, governing the loca- 
tion, manner of recording, and amount of work necessary to hold 
possession of a mining claim, subject to the requirement in respect to 
so marking the location as that its boundaries may be readily traced. 
And it has been uniformly held by the courts that the respective states 
and territories may make like rules and régulations not in conflict with 
any law of the United States upon the subject. As a resuit, in some 
states and territories, and in some mining districts, the notice of loca- 
tion is required to be recorded and in some it is not. But, whenever 
required, the express déclaration of section 2324 of the Revised Stat- 
utes is that such record "shall contain the name or names of the lo- 
cators, the date of the location, and such a description of the claim or 
claims located by référence to some natural object or permanent monu- 
ment as will identify the claim." It is manifest, therefore, that the 
court in the case of Gird v. California Oil Co. (C. C.) 60 Fed. 531-536, 
was quite right in holding, as it did, "that the record of a mining claim, 
where one is required, is intended to contain a more exact and spécifie 
description of the claim than the notice posted upon it." The statute 
itself admits of no other meaning ; for, in respect to the posting upon 
the ground, the statutory requirement is that "the location must be 
distinctly marked on the ground so that its boundaries can be readily 
traced," but that any record thereof that is made "shall contain the 
name or names of the locators, the date of location, and such a descrip- 
tion of the claim or claims located by référence to some natural object 
or permanent monument as will identify the claim." The reason for 
the distinction thus made between the notice posted on the claim and 
the record of such notice is well stated in the case of Gleeson v. Mining 
Co., 13 Nev. 465, where the Suprême Court of Nevada said : 

"There can be'no question that the original paymaster's notice was ail that 
the law requires. The onlj' objection to it is that it did not contain in itself a 
des<;ription of the claim by référence to some natural object or permanent 
monument. It was not necessary that it should. It is only the record of 
the claim that is required to contain such a description; and there are ex- 
cellent reasons for making the distinction between the notice and record in thi.s 
particular: A notice is generally, and for safety ought always to be, posted 
immediately upon the diseovery of the vein, before there is any time to survey 
the ground and ascertain the bearings and distances of natural objects or per- 
manent monuments in tlie neighborhood ; and, besides, the claim referred to 
by the notice is always sufticiently identified by the fact that it is posted 
on, or in immédiate proximity to, the croppiugs. A notice claiming location 
on 'this vein' has only one meaning. But tlie notice is exposed to the danger 
of removal by adverse claimants or destruction by the éléments, and for per- 
manent évidence of the location its record is provided for. The record, if it 
consisted of a mère copy of the notice, would not identify tlie claim and 
there would be an opportunity, as well as a temptatiou, to the locators upon 
the diseovery of a more valuable mine in the vicinity to prove by perjured 
witnesses that their notice was posted on tliat mine. The floating of claims 
was by no means an infrequcnt occurrence prior to the act of 1S72, and, if 
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sueh attempts were seldom successful, they were always vexatious, anrl often 
the means of levying heavy blackmail. It was on tbis account tliat tbe record 
(iiot the notice) was required to contain 'such a description of the claim or 
elaims, loeated. by référence to some natural object or permanent monu- 
ment, as will identify the ciaini.' Revised Statutes, § 2;>24. It is a sufflciont 
cojnj)Iiance with tins provision of the law if a description of the locus of the 
claim is appended to the notice when it is recorded." 

It is plain, therefore, that inasmuch as in the District of Alaska no- 
tices of mining locations are by a statute of the United States (31 Stat. 
331, c. 786) required to be recorded within 90 days from the date of 
discovery, which record is also required by a United States statute to 
contain a description of the claim loeated "by a référence to some nat- 
ural object or permanent monument as will identify the claim," it is 
essential to the validity of such a location in Alaska that the record 
thereof contain such a description "by référence to some natural object 
or permanent monument as will identify the claim." Can that be prop- 
erly affirmed of the description contained in the record of the Cascaden 
location, which reads : 

"I claim No. 13 A. Below Discovery on Cleary creeli, 1,320 feet up and down 
stroam and 330 feet eaeh side of ceuter .stalve for placer mining purposes." 

This notice is much more indefinite and uncertain than those involved 
and sustained in the case of McKinley Mining Co. v. Alaska Mining 
Ce, 183 U. S. 563-570, 22 Sup. Ct. 84, 46 L. Ed. 331. There the creek 
was identified, the notice posted on a sttmip in the creek, in which the 
locator declared that he claimed 1,500 feet running down the creek 
and 300 feet on each side of the center of the stream. That was the 
notice posted on the ground. No record of the location appears to hâve 
been made in the case, nor to hâve been there required. Therefore the 
Sttpreme Court in that case neither determined nor considered the suf- 
fîciency of the description as a record of the location. In the case now 
before us, however, we hâve to consider and détermine the sufïicicncy 
of the record of a location, in which, if it can be properly assurned that 
Cleary creek Vk^as a well-known stream or otherwise identified, there is 
nothing to indicate whether the ground claimed is on both sides of 
the creek or on one side of it only, and, if on one side only, then which 
side. It elaims "1,320 feet up and down stream and 330 feet each side 
of center stake" ; but nothing is said to indicate the location of the stake 
either with référence to Cleary creek or any other natural object or per- 
manent monument or in any manner whatever. But, even if this record 
could be held to be a valid notice of location of a creek claim, it would 
not aid the appellees, for the reason that the undisputed évidence shows 
that the particular pièce of ground in controversy is not within any 
creek claim, but is within the first tier of bench elaims. This clearly 
appears from Cascaden's own testimony. Yet no one, in my opinion, 
can read the record of his location without coming to the conclusion 
that he was thereby claiming vi'hat is known as a "creek" claim; for the 
notice expressly states that the ground he elaims is "on Cleary creek, 
1,320 feet up and down stream and 330 feet each side of center stake." 
The additional statement in the record notice that the claim is No. 13 
A. Below Discovery but adds confusion to the uncertainty and indefi- 
niteness of the notice. Cascaden being asked, "Why did you call it 
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A. ?" answered, "To designate it différent from the creek daim, which 
is also inarked '13 Below Discovery.' " Any one goin^ to the record 
would, therefore, find the express déclaration of the locator that the 
ground he claimed was "on Cleary creek, 1,330 feet up and down 
stream and 330 feet each side of center stake," and that it was also 
"No. 13 A. Below Discovery." If the letter "A" necessarily meant that 
the claim was not on the creek, but was a bench claim, then, manifest- 
ly, the record would be wholly inconsistent and uncertain, and could 
not, therefore, enable any one to identify the ground claimed by the 
description given. But the testimony of the deputy recorder of the 
Fairbanks mining district, John L. Long, is to the effect that, accord- 
ing to the prevailing custom in the district, it is as a rule only in the 
case of fractions that the side or bench claims are designated by the 
letters of the alphabet, and that while side claims are sometimes desig- 
nated by the letter "A," the witness, in answer to the question, "What 
is the custom in that respect?" answered, "Well, I présume there are 
more claims described by the lines than by the use of the letter 'A.' " 
The direct testimony of that witness in regard to the custom prevailing 
in the district is as follows: 

"Q. I wUl ask you whether or not you are acquainted with the custom prév- 
alent in the Fairbanks recording district, District of Alaska, in regard to 
stakinis; bench claims, or 'side' claims, as they ai'e commonly called? 

"A. Tes, sir ; I am. 

"Q. I will ask you to state how they are designated In notices of location. 

"A. In regard to bench claims, they are known as 'bench claims on first 
tier' or side claims adjoinlng creek claims. If they are further than that, as 
'second tier' or 'third tier.' 

"Q. I will ask you if you know of any custom or usage whereby side claims 
or bench claims are designated by the letters oE the alphabet? 

"A. Well, only in fractions. For instance: If No. 1 appears to be greater 
than the law would permit of, It may be called as 'Discovery A.' or 'No. 1 A.' or 
'No. 1 A. above or below,' just as it may occur." 

I can but regard the record of the location under which the appellants 
claim as falling far short of meeting the statutory requirement that it 
shall contain such a description by référence to some natural object 
or permanent monument as will identify the claim. 

The record further shows that the Owl claim, including the pièce of 
ground in controversy, was located in the name of the appellant Smith 
by Pyne acting for him. There is évidence to the effect that Pyne was 
a mining partner of Smith. Afterwards Pyne, as "agent for and also 
including" Smith, entered into an agreement with the appellant Robarts 
and one Beers by which Robarts and Beers agreed to sink a shaft upon 
the Owl claim to bedrock for an undivided one-half interest therein. 
They started a shaft on the particular pièce of ground in dispute, and 
Beers' interest in the contract then passed to the appellant Sorenson. 
When the shaft was down about 40 feet, Cascaden notified Pyne that 
the shaft was being sunk on his ground, and that, if the work was not 
stopped, he would commence suit to enjoin its prosecution. As a re- 
siilt a written agreement was entered into between Cascaden and Pyne 
and Robarts, and which was also signed, "W. R. Smith, by C. C. Pyne," 
in which Cascaden's right to the ground in controversy was, among 
other things, acknowledged, which acknowledgment, howevcr, Pyne, 
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Robarts, Smith, and Sorenson undertook within a few days by written 
notice to Cascaden to withdraw and cancel. On behalf of the appellees 
it is contended that the acknowledgment so made of Cascaden's right to 
the disputed ground opérâtes as an estoppel against the appellants. 
There are several reasons why that is not so. First, because no such es- 
toppel was pleaded by the défendants. Hanson v. Chiatovich, 13 Nev. 
395 ; Clarke v. Huber, 25 Cal. 594 ; Davis v. Davis, 26 Cal. 40, 85 Am. 
Dec. 157 ; McKeen v. Naughton, 88 Cal. 462, 26 Pac. 354 ; Page v. 
Smith, 13 Or. 410, 10 Pac. 833 ; Conway v. Hart, 129 Cal. 487, 62 Pac. 
44 ; Encyclopedia of Pleading & Practice, vol. 8, p. 7. Secondly. Be- 
cause no written or other authority was shown in Pyne to disclaim any 
title that appellant Smith might hâve. The statute of Alaska in respect 
to such a matter is that "an agreement concerning real property made by 
an agent of the party sought to be charged, unless the authority of the 
agent be in writing," is void. Carter's Ann. Codes of Alaska, § 1044, 
subd. 7, pt. 4, p. 355, and section 1046, pt. 4, And, lastly, because 
it does not appear that Cascaden parted with any right or gave 
any considération for the acknowledgment almost immediatel}'^ with- 
drawn, or that he acted upon it in any way. 

In respect to the question of possession, the case shows that the appel- 
lants were in the possession of the ground in controversy, actually and 
actively engaged in sinking the shaft, at the time of bringing the ac- 
tion. 

I think the judgment should be reversed, and the cause remanded to 
the court for a new trial. 



LANGE V. EOBIXSON et al. 

(Circuit Court of Appeals, Nintti Circuit. October 22, 1900.) 

No. 1,295. 

Mines and MiNEEAts— Location of Mining Claim— Discoveey. 

Tlie object of the law in requiring a discovery to précède the location 
of a mining claim is to insure good faith on the part of the locator and 
prevent frauds upon the government, and to eonstitute a discovery which 
wlll support the location of a gold placer claim as against another minerai 
claimant it is not necessary that gold should hâve been found thereon 
In paying quantity, but there niust hâve been such a discovery of gold as 
gives reasonable évidence that the ground is valuable for placer mining, 
taking into considération its character, location, and surroundings. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Mines and Min- 
erais, § 27.] 

Same. 

Plaintiff located certain gold placer mining claims along a creek in 
Alaska, and before doing so washed on each a few pans of the sédiment 
deposited along the sides of the creek, and in each found small particles 
or colors of gold. Placer gold in paying quantifies had been found on 
the bed rock on a tributary to the creek, and within a mile of sueli lo- 
cations, and tlie bed rock at the place of the locations was from 125 
to 150 feet below the surface. Plaintiff aud other experienced miners 
testified that the gold found was sufficient to r«asonably justify the in- 
vestment of money to sink shafts. Helû, that there was a sufficient dis- 
covery to support the locations as against another minerai claimant. 
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S. Saîte— Action Aoaïrst ADysssis Claimant— Alaska Statutb. 

A plalntlff who was living In a tent on one of a number of adjolnlng 
minlng claims owned by him, and had commenced the sinking of a sbaft 
tbereon, had sufflcient possession to entltle him to maintain a suit under 
Alaska Code of June 6, 1900, c. 786, 31 Stat 321, agaihst an adverse claim- 
ant of the ground. 

Appeal from the District Court of the United States for the Third 
Division of the District of Alaska. 

Carr & Nye, for appellant. 

J. C. Campbell, W. H. Metson, and McGinn & Sullivan, for ap- 
pellees. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

DE HAVEN, District Judge. This action was commenced in the Dis- 
trict Court for the District of Alaska, Third Division, for the purpose 
of determining tliat the plaintiff is the owner and entitled to the posses- 
sion of certain minerai lands, to which the défendants assert an adverse 
claim. At the conclusion of the évidence offered by the plaintifï the 
défendants moved for a dismissal of the action upon the ground that 
the plaintiff had failed to show that he had any légal or équitable es- 
tate in the land described in the complaint, and for the further reason 
that it was not shown that he was in possession of such land at the date 
of the commencement of the action. The motion was granted upon the 
ground first stated, and it was thereupon adjudged that the action be 
"dismissed without préjudice against the plaintiff of any kind what- 
soever," the défendants to recover costs. From this judgment the plain- 
tiff has appealed. 

The lands in controversy embrace 10 separate placer mining claims, 
containing 30 acres each. One of thèse claims was located by H. W. 
Benson, grantor of plaintiff, one by the plaintiff for himself, and the re- 
maining eight by the plaintiff acting as agent for others, who hâve since 
conveyed to him. The locations were made on April 15, 1905 ; and the 
first question which we will consider is whether prior to that date the 
locators had made such a discovery of gold thereon as entitled them to 
locate the lands as placer mining claims. Thèse claims are situate on 
Cripple creek in the Fairbanks mining district, Alaska, and the évidence 
îhows that prior to their location gold had been found on Esther creek, 
a tributary of Cripple creek. This discovery was made within less than 
one mile from the land in controversy. In Alaska, as indeed in ail 
places where there is placer gold, it is almost the universal rule that the 
"pay streak," so called, is in and upon, or near, the bed rock; and 
until that is reached it cannot be determined whether any particular 
claim contains gold in such quantity as to be of value for placer mining. 
The bed rock on Esther creek is from 90 to 100 feet below the surface, 
while upon the land involved in this action this rock is from 125 to 
150 feet below the surface, and the overlying ground is of no value ; 
that is, it does not contain sufficient gold to pay for working it. The 
plaintiff is a miner of many years' expérience, and testified, in sub- 
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stance, that !>efore making his locations he wasîied upon each claim 
a few pie plates of the sédiment deposited in and along the sides of the 
creek upon which the claims are located, and found in the several wash- 
ings from two to six fine colors of gold. This was ail of the gold 
actually discovered by him before he made the locations. The plaintiff 
also testified that his belief that there was gold on the bed rock of 
the claims located by him was based upon the colors which he had 
found, and the further facts that the same gênerai character of sédi- 
ment deposit and rock and soil formation were found on thèse claims 
as on the minerai land on Esther creek, and that in ail localities where 
placer mining is conducted, wherever gold is found on the surface, 
there will be more or less on the bed rock. He also stated that the 
"pay streak" in lands of this character is narrow, and usually cou- 
fined within the limits of an old channel, that it is often found necey- 
sary to sink many shafts before it is located, and that the sinking of 
shafts to such depths as is required upon the lands in controversy would 
be very expensive. In addition to this, one Field, an experienced miner, 
who prospected the ground after the locations had been made by plain- 
tiff, and discovered therein colors of fine gold such as were found by 
plaintiff, testified as follows : 

"Q. What would you say to the reasonableness of a man's pursuing the work 
of prospecting a creek where he fouud such Indications of gold as you fouad 
there at that time, as to whether or not he would be justifled in doing so? 

"A The reasonablenPs=? Wpil, it is looked upon as a business proposition 
that after a man gets surface indication such as you find down there — that it is 
looked iipon as a business proposition tliat is sufficient to justify him in ex- 
pending time and money in exploring it further. There is a large amount of 
money iuvested under those conditions." 

1. It will be noticed from the foregoing statement of facts that prior 
to making the locations under considération plaintiff did not actually 
discover gold in paying quantities upon the claim located ; but he did 
find some small particles of gold therein. Was this sufficient to give 
to the plaintiff the right to locate as placer mining claims the lands up- 
on which this gold was found? 

The question as to what constitutes a sufficient discovery upon which 
to base a valid location of a vein or Iode of quartz, or other rock bear- 
ing gold or silver deposits, has often been before the courts, and a few 
of the décisions in relation thereto will be referred to, as the rule 
which they déclare concerning the quantity or the value of the pre- 
cious metals necessary to be found in the vein or Iode before it can be 
located is applicable in principle in determining whether there has been 
a sufficient discovery of mineral-bearing earth to authorize the location 
of a placer mining claim. In Book v. Justice Min. Co. (C. C.) 58 
Fed. 106, Judge Hawley said: 

"When the locator flnds rock In place containing minerai, he has made a 
discovery within the meaning of the statute, whether the rock or earth is rich 
or poor, whether it assays high or low. It Is the finding of the minerai in the 
rock in place, as distinguished from float rock, that constitutes the dis- 
covery, and warrants the prospecter in making a location of a mining claim." 
148 F.— 51 
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This view is repeated by the same learned'judge, irt delivering the 
opinion of this court, in Migeon v. Montana Cent. Ry. Ce, 77 Fed. 
24:9, 23 C. C. A. 156, in the following language : 

"The question as to what constitutes a discovery of a vein or Iode under 
the provisions of section 2320 of the Revised Statutes [U. S. Comp. St. 1901, 
p. 1424] has been decided by many coui'ts. Ail the authorities cited by appel- 
lants are referred to in Bock v. Mining Co. (C. C.) 58 Fed. 106, 121. The lib- 
éral rules therein announced are substantially to the effect that, when a lO' 
cator of a miuing claim finds rock in place containing minerai in sufflcient 
quantity to justify him in expendlng, his tinie and nioney in prospecting and 
developing tlie claim, he has made a discovery within the meaning of the stat- 
ute, whether the rock or earth ïs rich or poor, whether it assays high or low, 
with this qualification: That the définition of a Iode must always hâve 
spécial référence to the fonnatlou and pecùliar characteristics of the particu- 
lar district in which the Iode or velu is found. It was never Intended that 
in such a case the courts should weigli scales to détermine the value of the 
minerai found as between a prior and subséquent locator of a mining claim 
on the same Iode." 

In Shoshone Min. Co. v. Rutter, 87 Fed. 807, 31 C. C. A. 233, this 
court again had occasion to consider what constitutes a discovery of 
a vein or Iode, or quartz-bearing Iode, in place ; and, in sustaining the 
vaUdity of the location in controversy in that case, said : 

"The discovery was made in running a tunnel, vs'here small seams of iron 
oxide, quartz, and small quantities of carbonate of lead were found, tvvo or 
three inches wide. Thèse indications were of such a character as miners in 
that district would follow in the expectation of finding ore, and such as 
would justify miners in working a claim for that purpose. The rock in thèse 
seams was différent from the country rock, and was of such a character as is 
designated by the witnesses, who were practical miners, 'as a vein containing 
rock in place, bearing minerai.' Tliese facts show that the location was made 
In good faith, and not 'simply upon a conjectural or imaginary existence of a 
vein or Iode,' which cannot be permitted. King v. Mining Co., 152 U. S. 222, 
227, 14 Sup. et. 510, 38 L. Ed. 419. The seams containing mineral-bearing 
earth and rock, which were discovered before the location was made, were 
similar in their character to the seams or veins of minerai matter that had 
induced other miners to locate claims in the same district, which by con- 
tinued developments thereon had resulted in establishing the fact that the 
seams, as depth was obtained thereon, were found to be a part of a well-de- 
flned iode or vein containing ore of great value. The discoverj' made at the 
time of the Kirby location was, therefore, such as to justify a bellef as to the 
existence of such a Iode or vein within the limits of the ground located." 

In Erhardt v. Boaro, 113 U. S. 536, 5 Sup. Ct. 564, 28 L. Ed. 1113, 
the Suprême Court say: 

"A mère posting of a notice on a ridge of rocks cropping ont of the earth, 
or on other ground, that the poster has located thereon a mining daim, with- 
out any discovery or kuowledge on his i^art of tlie existence of métal there, 
or in its immédiate vicinity, would be justly treated as a mère spéculative 
proceeding, and would not itself initiate any rigbt. There must be something 
beyoud a mère guess on the part of the miner to authorize him to make a lo- 
cation which wlll exclude others from the ground, such as the discovery of 
the présence of the precious metals in it, or in such proximity to it as to 
justify a reasonable bellef in their existence." 

In Nevada Sierra Oil Co. v. Home Oil Co. (C. C.) 98 Fed. 673, the 
court, after citing with approval the rule above quoted from the 
opinion in Book v. Justice Min. Co. (C. C.) 58 Fed. 106, as to what 
is a sufficient discovery of Iode or vein claims, said: 
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"So, in respect to placer daims, if a compétent locator actually flnds upon 
unapproprlated public land petroleum or other minerai in or upon the ground, 
and so situated as to constltute a part of it, it is a sufflcient discovery, within 
the meauing of the statute, to justil'y a location under the law, without waiting 
to ascertaln by exploration whether the ground contains the minerai in suffi- 
cient quantities to pay." 

We do not understand that any différent rule is laid down in Chris- 
man v. Miller, 197 U. S. 313, 25 Sup. Ct. 468, 49 L. Ed. 770. On the 
contrary, the court in that case quotes with apparent approval the fol- 
lowing language of the Land Department in the case of Castle v. 
Womble, 19 Land. Dec. Dep. Int. 455, 457 : 

"When minerais hâve been found and the évidence is of such a character 
that a person of ordinai-y prudence would be justified in the further expendi- 
ture of his labor and means, with a reasonable prospect of success, in devel- 
oping a valuabre mine, the requlrements of the statute hâve been u->t. To 
hold otherwise would tend to make of little avail, if not entireiy nugatory, that 
provision of the law whereby 'ail valuable minerai deposit in lands belongiug 
to the United States * * * are * » * declared to be free and open 
to the exploration and purchase.' " 

And then as a resuit of ail the authorities cited in its opinion, the 
court deduces the rule : 

"That there must be sueli a discovery of minerai as gives reasonable évi- 
dence of the fact either that there is a vein or Iode earrying the precious min- 
erai, or if it be claimed as placer ground that it is valuable for such mining." 

The question of discovery is in every case one of fact for the court 
or jury. Iron Silver Co. v. Mike & Starr Co., 143 U. S. 394, 12 Sup. 
Ct. 543, 36 L. Ed. 201. There must be some gold found within the 
limits of the land located as a placer gold claim, but it cannot be said in 
advance as a matter of law how much must be found in order to war- 
rant the court or jury in fînding that there was in fact a discovery such 
as the law requires. The question must be decided, not only with référ- 
ence to the gold actually found within the limits of the claim located, 
but also in view of its situation with référence to other lands known 
to contain valuable deposits of placer gold, and whether its rock and 
soil formation are such as is usually found where thèse deposits exist 
in paying quantities ; and, further, in considering the évidence bearing 
upon the gênerai question, it must not be forgotten that the object of 
the law in requiring the discovery to précède location is to insure good 
faith upon the part of the minerai locator, and to prevent frauds upon 
the government by persons, "attempting to acquire patents to land not 
minerai in its character." Shoshone Min. Co. v. Rutter, 87 Fed. 801, 
31 C. C. A. 223. And where the controversy is, as in this case, be- 
tween persons claiming the land as minerai, "the rule respecting the suf- 
ficiency of a discovery of minerai is more libéral than when it is be- 
tween a minerai claimant and one seeking to make an agricultural 
entry, for the reason that where land is sought to be taken out of the 
category of agricultural lands the évidence of its minerai character 
should be reasonably clear, while in respect to minerai lands, in a 
controversv between claimants, the question is simply which is entitled 
to prioritv"" Chrisman v. Miller, 197 U. S. 313-323, 25 Sup. Ct. 468, 
49 L. Ed/770. 
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Our. conclusion is that, under the rule stated in tlie cases to wliich 
we hâve referred, the plaintiff and his grantors made a sufficient dis- 
covery of gold upon the lands in controversj" to entitle tliem to make a 
valid location of the same as placer claims, under the laws of the 
United States. There was an actual discovery of gold upon each of 
the claims located. The}^ are situated near other lands presenting the 
same surface indications, which at the date of the location of thèse 
claims were known to be valuable for the placer gold which they con- 
tained; and thèse facts, according to the uncontradicted testimony of 
the plaintiff and that of the witness Field, above quoted, were sufficient 
to justify the expenditure of money for the purpose of their explora- 
tion, with the reasonable expectation that, when developed, they would 
be found valuable as placer mining claims. This was in our opinion 
ail that was necessary. 

2. The action was brought under section 475 of the act of June 6, 
1900, entitled, "An act making further provision for a civil government 
for Alaska, and for other purposes." Chaptcr 786, 31 Stat. 321. This 
section provides : 

"Any person in possession, by liiniself ov liis tenant, of real property, may 
maintain ;in action of an équitable nature asainst aiiotlier wlio (îlaims an 
estate or Interest tlierein adverse to Iiim for tiio puiixise of determiumg sueû 
claim, estate, or interest." Cliapter 730, 31 Stat. 410. 

It was incumbent upon the plaintiff, in order to maintain the action 
under this statute, to show an actual possession of the land in con- 
troversy, or some part thereof, at the date of the commencement of the 
action. Sepulveda v. Sepulveda, 39 Cal. 13 ; Durell v. Abbott et al. 
(Wyo.) 44 Pac. 647. The évidence shows that plaintifï was living up- 
on claim No. 11, in a tent, at the time the action was commenced, and 
had àlso begun to sink a shaft thereon as a prelirainary step in prospect- 
ing or developing the same as a mining claim. This constituted a 
sufficient possession of that particular mining claim under the statute; 
and we are also of the opinion that there was sufficient évidence to 
show plaintiff's possession of the other claims described in the com- 
plaint. Thèse claims, as we hold, were properly located as mining 
claims, and in such case slight acts of dominion will constitute a suf- 
ficient possession to enable the locator to maintain an action under the 
section above quoted. 

Judgment reversed, and cause remanded for a new trial 



CARTIER V. UNITED STATES. 

(Circuit Court of Appeals, Niutli Circuit. October 1, 1006.) 

No. 1,324. 

Courts— CiECTJiT Coukt of Appeals— Jukisdiotion. 

AVlrere a District Court for tiie District of Alaslca, on dismissal of an 
appeal from a conviction in a justice court whicli bas been superseded by 
tJie giving of an appeal bond, enters judgment "as it was given in the 
court below," as required by Code Cr. Troc. Alaska, § 450, the whole case 
may be taken for review by vvrit of error to the Circuit Court of Ap- 
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pealg, even though the motion to dismiss was based on want of Jurisdie- 
tion. 

[Ed. Note. — .TnrîKdictlon of Circnit Court of Appeals, see note to Lan Ow 
B'nv V. TTnited States, 1 C. C. A. 6; United States Freehold Land & Emi- 
gration Co. T. Gallegos, 32 C. C. A. 475.] 

2. SaME— TeREITOBIAL COUETS— AxASKA— ApPEAL rBOM COMMISSIONEB— Tkiai, 

OK Case Anew. 

rroceediiiKS taken by a défendant convicted of a criminal offense be- 
fore a commissioner in Alaska, as ex officie justice of the peaee, for per- 
feeting an appeal, held sufficieut and to require tlie District Court to 
try ttie cause anew, under Code Cr. Proc. Alaska, §§ 445-449. 

8. ADULTEBT— SUFFICIENCT OF COMPLAINT— ALASKA StATUTE. 

Under the Alaska Criminal Code (Act JMarch 3, 1899, c. 429. § 139, 30 
Stat. 1271), which defines the crime of adultery as voluntary sexiiul in- 
torcourse by a married person with a person other than tUe offender's 
tiusbaud or wlfe, a couiplaint charging the offense must aver that the ac- 
cused was married at the date of its alleged connnlssion. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 1, Adultery, § 15.] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

William A. Gilmore and James E. Fenton (W. E. Crevvs, of counsel), 
for plainti fî in error. 

Henry M. Hoyt, U. S. Dist. Atty., for District of Alaska, Second 
Division (Edward E. Cushman, Spécial Assistant to Atty. Gen., of 
counsel), for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

DE HAVEN, District Jud.c^e. The plaintiff in error was convicted 
by a jury in the court of a commissioner and ex officio justice of the 
peace, in the district of Alaska, for a misdemcanor, and judnfment was 
thereupon given in said court that he be imprisoned for three months 
in the fédéral jail at Council City, Alaska, and that he pay the costs 
of the action taxed at $410, and further imprisoned until such 
costs be paid, not exceeding 300 days. On the same day the plain- 
tif? in error duly served and filed in the commissioner's court a 
notice of appeal from such judgment to the United States District 
Court for the District of Alaska, Second Division, at Nome, and also 
fîled his undertaking on appeal. The notice of appeal was entitled in 
the proper court and correctly stated the title of the action, and was 
addressed to the commissioner and the attorney for the prosecution, 
and, omitting the formai part, is in the foUowing words : 

*'Tou wili please take notice that the défendant in the above-entltled action 
hereby appeals to the United States District Court in and for the District of 
Alaska, Second Division, at Nome, Alaska, from the judgment herein made 
nnd entered in the said U. S. Commissioner's Court on the 24th day of .lune, 
100.', in which the said défendant was adjudged guilty of the crime of adultery, 
and from the whole thereof. Yonrs, etc., S. A. Keller, G. A. Adams, At- 
torneys for Défendant aud Appellant. Dated June 24th, 1905." 

When the case reached the District Court, the United States Attor- 
ney moved to dismiss the appeal, stating as the ground of said motion 
that the notice of appeal failed to specify with iuffjcient identity the 
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judgment appealed rrom, and upon the further ^round "that said notice 
of appeal fails to state in wliose favor said judgment was rendered or 
what judgment was rendered." The motion to dismiss was granted, 
and thereupon the court, in accordance with section 450 of the Code of 
Criminal Procédure for Alaska, which is a part of "An act to define 
and punish crimes in the district of Alaska and to provide a code of 
criminal procédure for said district" (Act March 3, 1899, c. 429, 30 
Stat. 1253), rendered its judgment affirming the judgment of the com- 
missioner. The case is brought hère by the défendant on a writ of er- 
ror. The attorneys representing the United States moved in this court 
to dismiss the writ of error upon the foUowing grounds : 

"(1) That the only question involved herein, or assigned as error upon tho 
part of the court below, involves the jurlsdiction of the court below, and that 
the Suprême Court of the United States is the only court having jurisdietion 
to consider such a question. 

"(2) That the .iudgment of the lovver court having been rendered without a 
.1ury trial, or the impaneling or intervention of a jury, this court could only 
acquire o'urlsdiction to review that décision by appeal and in no event by writ 
of error. 

"(3) That the statutory provision for a review by the District Court of 
Alaska of the décision of the United States commissioner in a trial for raisde- 
meanor is a spécial proceeding, and not according to the course of common law, 
and that therefore, where the Bi strict Court dismisses an appeal from the 
United States commissioner without a trial, tliere is no jurisdietion in this 
court to review such décision by writ of error." 

1. We do not deem it necessary to discuss either of the grounds 
upon which the motion to dismiss the writ of error is based, except 
the first, namely, that the only error assigned upon the writ relates 
to the jurisdietion of the District Court to entertain the appeal 
which it dismissed, and that the Suprême Court is the only court hav- 
ing jurisdietion to review the action of the District Court in that mat- 
ter. 

Section 5 of the Act of March 3, 1891, c. 517, 26 Stat. 827 [U. S. 
Comp. St. 1901, p. 547], establishing the Circuit Courts of Appeals, 
provides that appeals or writs of error may be taken from a District 
or Circuit Court : 

"(1) In any case in which the jurisdietion of the court is in issue; in such 
cases the question of Jurisdietion alone should be certifled to the Suprême 
Court from the court below for décision." 

This law is by statute made applicable to appeals or writs of error 
from judgments of the District Court for the IDistrict of Alaska. 30 
Stat. 1307. 

If it should be conceded that the motion made in the District Court 
to dismiss the appeal from the judgment of the commissioner's court 
in the case of the United States against the plaintifï in error was one 
which necessarily involved the question of the jurisdietion of the Dis- 
trict Court to hear and détermine that appeal, it would not foUow that 
the writ of error should be dismissed, because by that writ the final 
judgment of the District Court affirming the judgment of the commis- 
sioner, as ex officio justice of the peace, lias been brought before this 
court for review, and this requires not only a considération of the 
question of the jurisdietion of the District Court, but of the whole case 
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vipon the merits, as shown by the record. The motion to dismiss tlie 
writ of error must thcrefore be denicd, upon the authoritv of McLish 
Y. Roff, 141 U. S. f)Gl, 12 Sup. Ct 118, 35 h. Ed. 893 ; Crabtree v. 
Madden, 54 Fed. 426, 4 C. C. A. 408 ; Wirgman et ah v. Persons, 12f) 
Fed. 449, 62 C. C. A. 63. 

Speaking- of the right of a defeated party, upon the entry of a judg- 
ment against him in the lower courts to bave such judgment reviewed, 
the Suprême Court, in McLish v. Rofï, 141 U. S. GGl, 12 Sup. Ct. 118, 
35 L. Ed. 893, said: 

"Wlien that judgment is renttered, the party against wlioni It is rendered 
must elect wbetber lie will take his writ of error or appiSil to the Suprême 
Court upon the que.stion of jurisdietion alone, or to tlie Circuit Court of Ap- 
j)eals upou the whole case. If the latter, then the Circuit Court of Appealu 
may, if It deem proper, certify the question to this court." 

But, in addition to this view, it may be said that, under sections 445, 
446, 447, and 449 of the Code of Criminal Procédure for Alaska, the 
efïect of an appeal by a défendant in a criminal action from judgment 
of conviction given in a justice's court, when the défendant gives an 
tmdertaking of bail on appeal as provided in that act, is to vacate the 
judgment appealed from, and the action must be tried anew in the Dis- 
trict Court. If, however, the appeal is dismissed, section 450 of the 
same Code, provides that: 

"The appellate court must give judgment as it was glveu in the court be- 
low, and against the appellaut for the cost of disbursement for the cost of 
appeal." 

The District Court proceeded under the authority conferred by this 
section and gave the jtidgment now under review. The jurisdiction 
of the court to render such judgment was not challenged at the time 
by either the United States or the plaintiiï in error, nor is there any 
claim made in this court that the judgment so rendered by the District 
Court was beyond its jurisdiction. 

This being so, it is clear to us that the jurisdiction of the District 
Court is not in issue within the meaning of section 5 of the Act of 
March 3, 1891, c. 517, 26 Stat. 827 [U. S. Comp. St. 1901, p. 4881, 
establishing the Circuit Court of Appeals. The motion to dismiss the 
writ of error must therefore be denied. 

2. The judgment cannot be sustained for two reasons : First, be- 
cause the plaintiff in error duly perfected his appeal to the District Court 
from the judgment rendered against him in the commissioner's court; 
and, having done so, the District Court erred in dismissing that ap- 
peal, and giving judgment against him without a trial such as is con- 
templated by section 449 of the Code of Criminal Procédure for Alaska. 
Second, the complaint upon which the défendant was convictcd does 
not sufficiently charge him with the offense of adultery under section 
119 of the act "to define and punish crimes in the district of Alaska and 
to provide a Code of Criminal Procédure for said district." 30 Stat. 
1271. That section déclares that, "Whoever being married shall vol- 
untarily hâve sexual intercourse with a person other than the offender's 
husband or wife is guilty of adultery." Only a married person can 
commit the offense defined in this section, and, in charging a défend- 
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ant with the crime of adultery as thiis defined, ît îs necessary for the 
complaint to allège that the person charged was married at the date of 
the alleged commission of the offense. The complaint upon which the 
défendant was convicted fails to state this essential fact. 

Judgment reversed, and cause remanded for further proceedings 
not inconsistent with this opinion. 



CHENET V. ALASKA TEEADWELL GOLD MINING CO. 

(Circuit Court of Appeals, Ninth Circuit October 8, 1906.) 

No. 1,325. 

L Courts— Pbobate Jueisdiction in Alaska— Effeot or Consolidation dp 
Peecincts. 

By Act June 6, 1900, c. 786, 31 Stat. 321, the judge of each division 
of the District Court of Alaslxa is required to divide his division Into pre- 
cinets and authorlzed to alter the same and establish new precincts from 
tinie to time, as publie eonvenlence may require ; also to appoint commis- 
sioners who shall be ex offlcio probate judges v^ith jurisdiction witbin their 
respective precincts, and to remove such eommlssioners at pleasure. Pur- 
suant to such provisions, six precincts, Includmg Douglas Island and 
Juneau precincts, were establisbed In the first division, and a commis- 
sioner appointed In each. Subsequently, an order was entered by the judge 
of the division abolishing Douglas Island preclnct, and providlng that 
the terrltory embraced therein should become a part of the Juneau pre- 
eiuct It also accepted the résignation of the commissioner and directed 
hlin to "deliver the record and property pertainlng to his office" to the 
comniissioner of the Juneau precinct. Held, that the effect of such order 
was to extend the Umlts of Juneau precinct, to constitute the commissioner 
thereof the successor in office of the former commissioner of Douglas 
Island precinct, and to transfer to him ail the pending probate cases in 
said precinct, with power to proceed therein; that an order thereafter 
made by him removing an administrator appointed by the commissioner 
of Douglas Island precinct and appoiuting a new administrator of the 
estate was within his jurisdiction and valid. 

In Error to the District Court of the United States for the First 
Division of the District of Alaska. 

Lorenzo S. B. Sawyer, R. W. Jennings, and Z. R. Cheney, for plain- 
tiff in error. 
Malony & Cobb and John Flournoy, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

DE HAVEN, District Judge. This action was brought by the plain- 
tif?, as administrator of the estate of Ole Linge, deceased, against the 
Alaska Treadwell Gold Mining Company, to recover damages; the 
plaintiff alleging that the deceased was killed by the actionable négli- 
gence of the défendant company. In addition to a déniai of the alléga- 
tions of the complaint, charging it with négligence, the défendant plead- 
ed, as an affirmative défense : 

"That the plaintiff has no capacity to haVe and maintain this suit against It 
for the cause of action alleged in said complaint, for that It is not true that the 
plaintiff, Z. R. Cheney, is the duly appointed, qualified, and acting administra- 
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tôt of ttie estate ot Ole Linge at tbe tlroe of bringing thls action or at any other 
tlme, but In truth and In fact, long prior to tbe pretended appolntment of the 
plalntlfC, Z. E. Oheney, as administrator, one Emery Valentine had been duly 
appointed and qualified as sucb administrator, and was such appolnted, quali- 
fied and acting administrator at the time of tbe pretended appolntment of 
plaintiflf berein, and that said pretended appolntment of plaintiff is null and 
vold." 

The action was tried in the United States District Court, District 
of Alaska, Division No. 1, and resulted in a verdict for the plaintiff in 
the sum of $10,000. The défendant moved for a new trial upon vari- 
ons grounds, and also for an arrest of judgment upon the ground that 
it was conclusively shown by the évidence that the appolntment of the 
plaintiff as administrator of the estate of Ole Linge, deceased, was void. 
The motion for a new trial was denied, and the motion in arrest of 
judgment was granted. Judgment was thereupon rendered dismissing 
the action and in favor of the défendant for costs. The plaintiff has 
brought the case hère upon writ of errer. 

In order to properly understand the questions presented by the writ 
of error, it may be stated that, under the act of June 6, 1900, "making 
further provisions for a civil government for Alaska, and for other 
purposes" (chapter 786, 31 Stat. 321), the- judge of each division of the 
District Court of that territory is required to divide his division into 
precincts ; and section 1 of the Civil Code, which forms a part of the 
statute just referred to, further provides that, after precincts hâve been 
established, the judge may "from time to time alter the same and es- 
tablish new precincts as the public convenience may require." Section 
6 of chapter 1 of title 1 of the same act (31 Stat. 333) provides that: 

"Tbe respective ,1ud?es of the coiirt sball appoint, and at pleasure remove 
clerks and commissioners in and for the district ;" and "the commissioners sball 
be ex offif'lo * * * probate jnclges." 

Section 763 of the Code of Civil Procédure (31 Stat. 452)— same act 
— ^provides that the commissioners appointed in pursuance of that act, 
and other laws of the United States, "hâve jurisdiction within their re- 
spective precincts, subject to the supervision of the district judge, in ail 
testamentary and probate matters ; that is, first, to take proof of wills ; 
second, to grant and revoke letters testamentary, of administration, 
and of guardianship" ; and also to perform other acts in relation to pro- 
bate matters, which are not material to the question under considéra- 
tion, and therefore need not be stated. 

On July 14, 1900, the judge of Division No. 1 of the District Court, 
by an order entered in the journal of the court, established six precincts, 
the precincts of Juneau and Douglas Island being among the number, 
and H. H. Folsom was appointed commissioner for the precinct of 
Juneau, and G. M. Irwin commissioner for the precinct of Douglas 
Island. On August 5, 1903, the deceased, Ole Linge, was killed at the 
Treadwell Mine, owned and operated by défendant, and situated in the 
territory of what was then Douglas Island precinct; and, on the 84th 
of the same month, G. M. Irwin, commissioner of Douglas Island pre- 
cinct, made an order appointing one Emery Valentine as administrator 
of the estate of said deceased, Ole Linge, and Valentine duly qualified 
as such administrator. On the next day the judge of the District 
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Court, Division No. 1, causée! to be entered in tlie journal of liis court 
an order abolishing the Douglas Island precinct, and providing that "the 
territory within the boundaries of said precinct, as heretofore desig- 
nated, shall become a part of the Juneau commissioner's precinct"' ; and 
it was further ordered that the résignation of George M. Irwin be ac- 
cepted, and that he "deliver the records and property pertaining to bis 
office to H. H. Kolsom, United States commissioner and ex officie 
recorder of the Juneau recording district." On June 23, 1905, the 
father and mother of the deceased filed a pétition with said Kolsom, the 
commissioner of the Juneau precinct, asking for the removal of Valen- 
tine, and for the appointment of some other person as administrator 
of the estate of the deceased. Valentine appeared in response to the 
citation issued thereon, and, upon considération of the évidence offered 
upon the hearing of the matters alleged in the pétition for removal, the 
commissioner, Folsom, made an order on March 4, 1905, removing 
Valentine from bis office as administrator of the estate of said deceased, 
and directed that he file his account as such administrator on a day 
named. On March 11, 1905, the plaintifï in error filed in the probate 
court of said commissioner's precinct of Juneau his pétition asking 
to be appointed administrator de bonis non of the estate of said deceas- 
ed, and on the same day he was so appointed by the court. On March 
14, 1905, Valentine filed exceptions to the order removing him, and 
also appealed from such order to the District Court. This appeal was 
pending at the date of the trial of this action. 

We are clearly of opinion that, upon the facts as we hâve stated 
them, the plaintiff in error was duly appointed as administrator of the 
estate of Ole Linge, deceased, and is therefore entitled to maintain 
this action. 

The défendant in error insists that such appointment was void be- 
-cause the probate court of Juneau precinct had no jurisdiction over 
the case, or proceeding, pending before the commissioner for Douglas 
Island precinct, at the date of such order in the matter of the estate of 
•Ole Linge, deceased. It is not disputed that by the consolidation of the 
Douglas Island and Juneau precincts the commissioner for Juneau pre- 
cinct suçceeded to probate jurisdiction over ail matters in probate sub- 
.^equêntly arising in the territory formerly embraced in Douglas Island 
precinct, but the contention of the défendant in error upon this point is 
that the order of the District Court consolidating thèse precincts did 
not hâve the eftect of removing the proceeding in the matter of the 
estate of Ole Linge then pending before the probate court of Douglas 
Island precinct to the probate court of Juneau precinct — that the direc- 
tion contained in such order "that the said George M. Irwin deliver 
the records and property pertaining to his office to H. H. Folsom, Unit- 
ed States commissioner and ex officio recorder of the Juneau recording 
district," was not sufficient for this purpose. It is claimed that sup- 
port of this contention is found in Hunt v. Paloa, 4 How. 589, 11 L. 
Ed. 1115. That was a motion in the Suprême Court for process to 
bring before that court the record of a case decided by the Territorial 
Court of Appeals of Florida, prior to the admission of Florida as a 
State. This Territorial Court ceased to exist upon the admission of 
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Florida as a state, and Congress had omitted to enact any law provid- 
ing how the judgments rendered by that court might thereafter be re- 
vievved. It was argued in support of the motion in that case that, as 
the state of Florida had passed a law directing that the records of the 
Territorial Court should be placed in the custody of the clerk of the 
Suprême Court of the state, the writ of error might be directed to that 
court. The motion was denied. The court, in the course of its opin- 
ion, said : 

"Tlie court which rendered the judsinent in tlio case befoi-o us is no longer 
in existence. ïhe proceedings ;u-e net in tlie ]iossession of any court iuitlioriKed 
to exercise judicial jtovver over tlieni, but are in tlie i)ossessiou ol' the otficer cl* 
another court merely for tlie purpose of safe-keeping." 

The court then added that, if the law of Florida had placed the rec- 
ords under the control of the state court, "it would not hâve removed 
the difficulty, for the law of the state could not hâve made them rec- 
ords of that court nor authorized any proceedings upon them. The 
Territorial Court of Appeals was a court of the United States, and the 
control of thèse records therefore belongs to the gênerai government, 
and not the state authorities, and it rests with Congress to déclare to 
what tribunal thèse proceedings shall be transferred, and how thèse 
judgments shall be carried into exécution or reviewed upon appeal or 
writ of error." 

Manifestly, the question decided by the court in the case just cited is 
not applicable to the case we are now considering. The order of the 
District Court consolidating the precincts of Douglas Island and Juneau 
was authorized by the statute making provision for a civil government, 
and for other purposes. Chapter 386, 31 Stat. 321. The order ex- 
tended the limits of Juneau precinct, and in légal efïect constituted 
Commissioner Folsom the successor in office of Commissioner Irwin, 
and, if any order was necessary to transfer cases theretofore pending 
before the commissioner of Douglas Island precinct to the probate court 
of Juneau precinct, as enlarged, the order was sufficient for that pur- 
pose. 

Judgment reversed, with directions to the District Court to enter 
judgment in favor of the plaintifï in error for the amount named in the 
verdict, with légal interest from the date of the rendition of the verdict. 



In re KIEKPATRICK. 

'Circuit Court of Appeals, Sixth Circuit. Noveuiber 27, 190C.) 

Ko. 1,549. 

BANKEUPTor— Compensation of Receivees. 

ïlie compensation to be allowed a reeeiver appointed under Eankr. Act 
July 1, 1898, c. 541, § 2 (3), 30 Stat. .545 [U. S. Comp. St. 1901, p. 3421], for 
taking charge of and preserving the estate uutil the appointment of a 
trustée, Is left to the discrétion of the court as in ordinary cases in courts 
of equity, and is not limited by subsection 5 as amendcâ by Act Feb. 5, 
19m, c. 487, § 1, 32 Stat. 797 [U. S. Comp. St Supp. 1905, p. 682], which 
empowers the court to authorize the business of bankrupts to be con- 
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ducted for limlted perlods by receîvers, the marshals, or trustées, and to 
"allow such offlcers additioiial compensation for such services, but not at 
a greater rate tban in tbis act allowed trustées for simllar services" ; 
such amendment having référence only to services rendered in conducting 
the business of the bankrupt when so authorized. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of Michigan. 

Frank H. Scott and Redmond H. Stephens, for petitioner. 
Frank N. Wheeler, Fred D. Silber, and Martin J. Isaacs, for Eder- 
heimer, Stein & Co. 

Before LURTON and SEVERENS, Circuit Judges, and COCPI- 
RAN, District Judge. 

SEVERENS, Circuit Judge. This is a pétition to review an order 
made by the district judge fixing the amount to be allowed to the re- 
ceiver. 

Upon the filing of the pétition in bankruptcy, John C. Kirkpatrick 
was appointed receiver "of ail the property of the bankrupts with ail the 
usual powers of a receiver in such matter" ; and by the terms of the 
order was specifically given "full power and authority to take posses- 
sion of ail the property and assets of said alleged bankrupts of every 
name and nature and to préserve, repair, care for and protect the 
same, and to demand, i-eceive and collect any debts or demands which 
may be or become due to said alleged bankrupts." He qualified as 
receiver and took charge of the assets of the estate. Under his direc- 
tion and with his co-operation, proceedings were taken by attorneys 
chosen by him, property of the bankrupts to the amount in value of 
$47,000 was recovered, which wholly or in large part might hâve been 
lost but for the efforts of the receiver and the attorneys. He applied 
forleave to carry on the business in which the bankrupts had been 
engaged, but this the court declined to grant. He was engaged in 
the duties of receiver from the date of his appointment, April 12, 1904, 
until August 18, 1904. Upon the filing of his pétition for an allowance 
of $8,500, as compensation for the services thus rendered, it was re- 
ferred to the référée, who, upon the objection of creditors, appointed 
a hearing thereon. A hearing was had, and the resuit was that the réf- 
érée determined that the amount asked was a reasonable one and 
should be allowed. Exceptions were filed by creditors and the order 
proposed by the referce was taken to the district judge for review. 
The judge did not décide what a reasonable compensation would be if 
the question were one for the discrétion of the court, for he held that 
the maximum allowance which could be given would be the maximum 
compensation fîxed by the bankruptcy statutes for services rendered by 
trustées in carrying on the business of the bankrupt, which in the prés- 
ent case would amount to $G23.33, and this amount he allovi'ed. On 
this pétition for a review of the order of the district judge m ide in con- 
formity with his opinion as above stated, two questions are stated by 
counsel for petitioner. (1) Did the judge err in respect to the ques- 
tion of law touching the limitation of the receiver's compensation? 
And (2) if he did, and the amount allowable is not limited by the 
bankruptcy act as held by the judge, whether the sum allowed by the 
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référée was a reasonable sum? We shall hâve occasion to deal only 
with the first of thèse questions. 

By the second clause of section 47, Act July 1, 1898, and by section 
67e, c. 541, 30 Stat. 557, 565 [U. S. Comp. St. 1901, pp. 3438, 3449], 
by légal proceedings or otherwise, the trustée is required to collect 
and reduce to money the property of the estate for which he is trustée. 
By section 48 (30 Stat. 557, 558 [U. S. Comp. St. 1901, p. 3439]) 
a maximum compensation to the trustée was provided for. But the 
exigencies of some cases might require the appointment of a receiver to 
take charge of the assets until in due course a trustée should be ap- 
pointée. And by subsection 3 of section 2 (30 Stat. 545, 546 [U. S. 
Comp. St. 1901, p. 3421] ) such appointment was authorized. By sub- 
section 5 of section 2 power was given to authorize the business of 
the bankrupt to be conducted for limited periods by the receiver, trus- 
tée, or marshal. No provision was made for the compensation of re- 
ceivers for performing the duties required by subsection 3 of section 
2. That was left to the discrétion of the court, as in ordinary cases 
in courts of equity. But by Act Feb. 5, 1903, c. 487, § 1, 32 Stat. 797 
[U. S. Comp. St. Supp. 1905, p. 682], subsection 5 of section 2 was 
amended by adding thèse words : 

"And to allow such offlcers additional compensation for such services, but 
not at a greater rate than in this act allowed to trustées for similar services." 

Evidently this provision and limitation bas référence to services ren- 
dered by the receiver, marshal, or trustée in conducting the business of 
the bankrupt, and not to services required of receivers and marshals 
by subsection 3 of section 2 in taking charge of the estate pending the 
appointment of a trustée; and it evidently présupposes that some 
compensation is allowable for services rendered in taking charge of 
the property. If that be so, it would folio w that this amendment is 
jrrelevant to the présent inquiry, which does not relate to services 
rendered in conducting the business of the bankrupt, and it becomes 
unimportant to inquire what is the effect of the référence in the amend- 
ment to the rate allowed trustées for similar services. 

It is urged by counsel for the creditors that, unless the amendment 
to clause 5 of section 2 is construed to limit the compensation which 
can be allowed to receivers and marshals, it bas no effect whatsoever. 
We do not say that it does not limit the compensation to those officers 
for services performed in conducting the business of the bankrupt. Nor 
is it correct to say that the amendment was unnecessary to tbe limiting 
of compensation to trustées for the kind of services mentioned in clause 
5 of section 2, for the reason that that was done by the new section (72) 
added by Act Feb. 5, 1903, c. 487, § 18, 32 Stat. 800 [U. S. Comp. St. 
Supp. 1905, p. 691] . The bankrupt act, while providing that compensa- 
tion for the other services, provided, not that the trustée should bave 
therefor the ra^e or percentage mentioned, but only not to exceed that. 
If, therefore, in a given case, the court should allow for the trustee's 
other services a less rate than the maximum prescribed for them, it 
could under this amendment allow a further sum for thèse spécial 
services so as to malte the entire compensation for ail services corne up 
to the maximum. The purpose to keep down the compensation of 
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the trustée to the maximum prescribed is emphasized by the language 
of subsection 73, which is : 

"That neither the référée nor the trustée shall in any form or guise receive, 
nor shall the court allow them. any other or further compensatiou for their 
eervices than that expressly authorized and prescribed In this act." Act Feb. 
5, 1903, c. 487, 32 Stat. 800 [U. S. Comp. St. Supp. IDOô, p. 091]. 

As is seen, this relates to référées and trustées. It is not improbable 
that Congress intended that the provisions made for continuing the 
business of the bankrupt should not be allowed to enlarge the maxi- 
mum prescribed as the compensation of the trustée, and hâve consid- 
ered that the trustée should find in the enhancement of the assets a 
larger basis on which to compute his compensation, and hâve further 
considered that it vvas désirable not to encourage the continuance of 
the business unless the prospect was such as to make it probable that 
there would be an increase of assets which would sufficiently reward 
the trustée for his trouble. 

For the reason above stated, that the question hère involved is not 
of compensation for carrving on the business, the cases of In re Rich- 
ards (D. C.) 127 Fed. 772, and In re Cambridge Lumber Co. (D. C.) 
136 Fed. 983, decided by Judge Lowell, which are cited, are not per- 
tinent. Both were cases where the services were rendered in carry- 
ing on the bankrupt's business, and clause 5 of section 2 was the ap- 
plicable provision. In the case of In re Sully (D. C.) 133 Fed. 997. 
decided by Judge Holt, a compensation much larger than that allowed 
to trustées was awarded to receivers who had rendered valuable serv- 
ices by collecting a large sum for the estate which the judge thought 
was due to the large expérience and skill of the receivers. The pro- 
visions of the bankrupt act relating to compensation were not referred 
to, evidently because the learned judge considered that the case fell 
under clause 3 of section 2 of the original act and was subject to the 
exercise of the discrétion of the court. And it was such a case. It 
follows that the order under review must be reversed. 

Inasmuch as upon this pétition we cannot find facts, but décide only 
questions of law, and the district judge did not consider the facts 
upon the proper légal basis, it seems the proper course to simply re- 
verse the order, with a direction to proceed in conformity with this 
opinion. It was compétent for the district judge to hâve ordered a 
further hearing before himself on additional évidence if he had not 
adopted the erroneous nile of law. 

Order reversed, with direction as above, with costs. 
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In re SULLIVAN. 

(Circuit Court of Appeals, Elghth Circuit November 9, 1906.) 

No. 61. 

1. Courts— Décisions or State Coukts— ISxemptions— Following State Déci- 

sions IN Bankruptcy Proceedings. 

In determining a bankrupt's rights of exemption, the construction plaeed 
by the highest court of the state on its exemption statutes is controlling 
on the court of bankruptcy; but such court is not bound to follow an 
obiter dlctum. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 13, Courts, § 957; 
Toi. «, Bankruptcy, § 664. 

State laws as rules of décision In fédéral courts, see note to Wllson t. 
Perrin, 11 C. ÇS. A. 71 ; Hlll t. Hite, 29 0. a A. 553.] 

2. BANKEUPTCT— HOMESTEAD EXEMPTION— MATUEED CEOPS GbOWN ON HOMB- 

STEAD. 

Corn standing In the field on the homestead of a bankrupt, which had 
fully matured at the date of the bankruptcy, is not exempt under tbe home- 
stead exemption statute of lowa. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 6, Bankruptcy, J 664.] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of lowa. 
For opinion below, see 142 Fed. 620. 

Roy A. Cook (J. E. Cook, on the brief), for petîtîoner/ 
E. E. Hasner, for respondent. 

Before VAN DEVANTER and ADAMS, Circuit Tudges, and 
PHILIPS, District Judge. 

ADAMS, Circuit Judge. The question in this case is whether ripe 
com grown on a homestead exempt by law to the head of a family 
is itself exempt from liabiHty for payment of his debts. The case 
arose in bankruptcy proceedings in lowa, where the statute (sections 
2972, 2978, Code lowa 1897) exempts, among other things, from judi- 
cial sale a homestead of 40 acres, if located outside of a city or town. 
The bankrupt was by section 6 of the bankruptcy act of July 1, 1898 
(30 Stat. 548, c. 541 [U. S. Comp. St. 1901, p. 3424]), and section 
70 (30 Stat 565 [U. S. Comp. St 1901, p. 3451]) as amended (Act 
Feb. 5, 1903, 32 Stat. 800, c. 487, § 16 [U. S. Comp. St. Supp. 1905, 
p. 690]), entitled to ail the exemptions allowed by the law of the state 
in which he resided. After having the homestead and ail other personal 
property declared to be exempt by section 4008 of the Code of lowa 
set off to him by the trustée in bankruptcy as provided by section 47 
of the act (30 Stat. 557 [U. S. Comp. St. 1901, p. 3438]), the bank- 
rupt claimed the ripe corn which had grown on the homestead. This 
claim was denied by the District Court, and a pétition to revise that 
action in matter of law is now presented to us. No statute of lowa 
in terms conferred the right as claimed, but the contention is that the 
right is incident to the ownership of the homestead itself, that it has 
been so decided by the Suprême Court of lowa, and that such con- 
struction of its statutes by the highest judicial tribunal of the state con- 
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trois US. The last proposition is undoubtedly sound. If the Suprême 
Court of lowa, in construing. its statute of exemption, has decided that 
the crops grown on an exempt homestead are, for that reason alone, 
exempt from liabih'ty to creditors of the owner of the homestead, we 
must follow that interprétation and hold likewise. Hartford Fire 
Ins. Co. V. Railroad Co., 157 U. S. 91, 100, 108, 20 Sup. Ct. 33, 44 L. 
Ed. 84 ; Page v. Edmunds, 187 U. S. 596, 603, 33 Sup. Ct. 200, 47 L. 
Ed. 318. 

To show that it has so decided, rehance is placed by petitioner upon 
two cases. Morgan & Hunter v. Rountree, 88 lowa, 349, 65 N. W. 
65, 45 Am. St. Rep. 234; Haefer v. MulHson, 90 lowa, 372, 57 N. W. 
893, 48 Am. St. Rep. 451. In the first of thèse cases the question was 
whether tlie owner of a homestead could lease it and hold the rent 
reserved exempt from exécution. The Suprême Court, in harmony with 
the courts of other states, held that the homestead is not a mère shelter, 
but an estate, which the owner may enjoy, and, if he cannot convenient- 
ly réside on it, may lease and hâve and enjoy the rent reserved with like 
immunity from the daims of his creditors as he did the estate itself. 
Hufschmidt V. Gross, 112 Mo. 649, 20 S. W. 679; Spratt v. Early, 
169 Mo. 357, 69 S. W. 13 ; Adams v. Adams, 183 Mo. 396, 83 S. W. 
66-. That: and nothing more was the question in judgment in the 
first-mentioned lowa case. The court in its opinion decided it by 
saying : 

"It is cprt.iinly tlie splrit and piirpose to exempt, not only tlie homestfad, 
but also the use tliei'eof; for witliuut tlie use tiie exeuiptioa would be value- 
less." 

This conclusion fully disposed of the case, but the writer of the 
opinion took occasion to further remark as follows: 

"We tliink it is in liarniony witti tlie évident spirit and purpose of our stat- 
ute toliiild tliat tlie head of a faniily owning a homestead has a ris;ht to liold 
as exi'uipt. iKit oiily the lioniestead and its use, but nlso crops or mouey wliich 
he may dérive from its use while the property continues to be his homestead." 

If the last quotation means, as claimed by petitioner's counsel, that 
ripened crops raised by the owner of a homestead while residing on 
it are exempt from exécution sale, it was obiter dictum. No such 
question was before the court, and any voluntary expression of opinion 
by the writer on that question is not authoritative. Cohens v. Vir- 
ghiia, 6 Wheat. 264, 308, 5 L. Ed. 357; Wabash R. Co. v. De Tar (C. 
C. A.) 141 Fed. 932, 938. 

The case of Haefer v. Mullison is of no greater value. In it the 
only question in judgment was whether crops grown on land bought 
with money received by a pensioner from the United States, which by 
the Code of lowa (sections 4009, 4010) was exempt from exécution, 
were themselves exempt. The court held that they were not, but in 
writing the opinion the following language was employed: 

"We cannot présume that It (the land) was his homestead at that timft 
[there beiug no showing of that sort], and the rule announced In Morgan v. 
Kouutree, S8 lowa, 249, 55 N. W. (>5, 45 Am. St. Kep. 234, is not shown to be 
applicable to this case." 
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That référence to the Morgan Case did not increase its force or 
fortify the dictum there referred to. The question did notarise in 
the Haefer Case, and any expression or assumption concerning it is 
also obiter dictum. 

The reasoning employed in the Haefer Case, instead of favoring 
the petitioner's contention, is opposed to it. That case, like the one 
before us, concerned an exempt homestead. Whether exempt for one 
reason or another, the resulting incidents ought to be the same. 

The court, by way of argument, after undertaking to distinguish it 
from the Morgan & Hunter Case, says : 

"Section 4010 exempts the proceeds and accumulations [of money rcceived 
as pension] wlien invested in a homestead. When the liind wns i)urcUased aud 
the money was paid for it, the inve.stment was completed. Tlic crops there- 
after grown on the land were the products or proceeds of the land and of the 
seed planted, of the lahor performed in raising theui, aud of the forces of na- 
ture whieh ai<3ed in their growth, and were uot exempt as propcrty in which 
the pension money had heen invested." 

In Diamond v. Palmer, 79 lowa, 578, 44 N. W. 819, the Suprême 
Court of lowa held that section 4009 might exempt animais in which 
the pension money was invested, but did not exempt the increase of 
such animais. 

From thèse cases it seems that the lowa Suprême Court, instead of 
giving such construction to its statute as authoritatively exempts the 
corn in question, bas employed reasoning that well sustains the ad- 
verse contention, and we are clearly absolved from any obligation to 
décide ^his case in fayor of the pctitioner on any claim that the construc- 
tion placed on its statute of exemption by its highest judicial tribunal 
requires it. The reason of the rule requiring national courts to follow 
'lecisions of the hiehest iudicial tribunals of a s*-ate construing its own 
statutes rests, among other tbings, in the fact that such décisions 
enter into and form a part of the statute itsclf as intended by the légis- 
lative department. That depar';ment enacts laws subject to interpréta- 
tion by the judicial department. When, thcrefore, the Suprême Court 
of a State does not so décide a question as to commit itself to it, it can- 
not be called an interprétation of the statute or any évidence of what 
it is, and necessarily does not bind die national courts to follow it. 
We are not bound to follow an obiter dictum. No internretation 
having been placed on the homcFtead statute in its relation to the ques- 
tion before us, we are left to exercise our independcnt judgment. 

The State of lowa makes libéral exemptions to its citi-^ens. 
Sections 2209, 2972, 2978, 3313, 4009, 4010, 4011, Code lowa. From 
the many diverse and spécifie exemptions disclosed by those statutes 
and the liberality indicated by them, it is reasonable to conclude that 
the Législature did not intend that any strained interprétation should 
be placed upon them in determining what is exempt by implication. 
A homestead of 40 acres is specifically exempt to the head of a family. 
The land as an aliénable and inheritable estate, and its use, whether 
for shelter or rent reserved, are recognized in lowa and elsewhere as 
the limit of what is exempt as the homestead. Difficult questions 
sometimes arise in determining what is included in "the use." Does 
it include ripe crops which hâve grown on the homestead? They 
14S F.— 52 
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represent more than the actual use or rent reserved by lease. The 
later accurately measure the value of the homestead itself to the owner. 
The former (the crops) measure that use together with the brain, 
brawn, and money which the owner has put into raising theni and the 
increase of value which favorable markets and other fortuitous ad- 
vantages give them above the cost of production. This latter may be 
called their spéculative value. Ali thèse things, which add much to 
their value, cannot, in our opinion, be exempt merely because the owner 
of the homestead on which they are grown is entitled to the use of 
the homestead. Much of the crops are exempt under some provisions 
of the statutes referred to, and such exemptions, we think, exhaust 
the législative will concerning the subject. If ail crops growing on 
an exempt homestead are ipso facto exempt, any one may secure a 
homestead near a large city, expend much money for seed, in fertilizing 
the ground, and in growing and harvesting the crops, and in that way 
secure large returns of vegetables and other products, sell them in a 
convenient and favorable market, accumulate a fortune, and success- 
fuUy defy his creditors. Such possibility demonstrates that the theor)' 
of law which makes it possible is probably not sound, and induces us 
to give a construction to the statute, if the same can reasonably be 
donc, which will not permit it. We think a reasonable construction 
conduces to the resuit reached by the learned trial court, namely, that 
ripe crops, because they were grown on an exempt homestead, are not 
for that reason alone exempt also. See In re Hoag (D. C.) 97 Fed. 
543, and Horgan v. Amick, 62 Cal. 401. 
The pétition should be denied, and it is so ordered. 



PHILADELPHIA & K. R. CO. v. KLUTT et al. 
(Circuit Court of Appeals, Tliird Circuit. November 26, 1900.) 

No. 21. 

1. Négligence — Care Requieed as aoainst Négligence of Anothee. 

No one will be relieved from liability for iiijury Inflicted by bim on an- 
otber by reason of the fact tliat such other negligently exposed bimself to 
the (langer, if, when that situation was, or ought to hâve been, apparent 
to hiui, he omitted such reasonable précautions as would, if taken, hâve 
prevented the injury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Négligence, § 115.] 

2. Collision— Running Down of Rowboat by Tug. 

ïlie nue«tion whpther a tug was liable for the death of the occupant 
of a rowboat, which was run down by the tug in the Delaware river op- 
posite Fliiladelphia in the daytime, held properly submitted to the .iury, 
even coneeding the négligence of tlie deceased in attempting to cross ahead 
of the tug, on évidence showing that the tug had a loaded car float on each 
side, projecting aliead of it, whieli obstructed tlie view from it, and that 
no lookont was maintained on either tow, where there was also évidence 
tending to show that the boat of the deceased was caught by floating ice. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 309.] 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

For opinion below, see 145 Fed. 965. 
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John G. Lamb, for plaintiff in error. 
Francis Fisher Kane, for défendants in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. This was an action of trespass, brought in 
the court belovv by the widow of Andrew Klutt, on behalf of herself 
and her minor children, against the Philadelphia & Reading Railroad 
Company, to recover damages for the death of her husband, Andrew 
Klutt, caused by the alleged négligence of the défendant. On the 
morning of the 23d of December, 1903, a tug of the défendant company 
was proceeding up the Delaware river, on a course about midway be- 
tween Petty's Island and the Pennsylvania shore, that portion of the 
river being about half a mile wide. The tug was towing two floats 
carrying coal cars and a box car, and was lashed betvveen them so 
far back that the floats carrying the cars extended some distance be- 
yond the bow of the tug. The day was clear, the tide was running 
down stream, and there was some floating ice. Andrew Klutt, the 
décèdent, was a truckman on Petty's Island, and was accustomed to 
take his produce in a row boat across the river to Philadelphia. He 
was an expefienced boatman, and at about 11 o'clock on the morning 
in question he started to cross the river in the rowboat from Petty's 
Island to Cramp's Shipyard, in Philadelphia. When he started, the 
tug, with her floats and 16 cars thereon, was some little distance down 
the river, and Klutt started to cross in front of them. 

So much as to the uncontroverted facts. How far the tow was away 
when he started to cross its bow, and what were the probable chances 
of his clearing it in the then conditions of tide and ice, does not clearly 
appear from the évidence. The floats were wide, as each had upon it 
two parallel tracks, upon which were the cars. Their bows were 
square, and the évidence is uncontradicted that Klutt's boat was struck 
by the port corner of the barge nearest the Pennsylvania shore. There 
is conflicting évidence as to the présence of much ice in the river, and 
also as to whether Klutt was embarrassed thereby. Two disinterested 
witnesses, working on a boat tied to a pier in Cramp's Shipyard, tes- 
tified that they saw Klutt some distance ahead of the tow, standing up 
in his boat, struggling to get out of the ice, in which they said he was 
caught. The captain of the tug, on the other hand, swears that he was 
in the pilot house and could see over the tops of the coal cars, Klutt's 
boat on his right hand coming across his course, and that no ice em- 
barrassed him, and that he was not standing up in the boat. It is 
admitted that there were no lookouts on either of the floats, and the two 
witnesses who were working on the boat 20 feet above the water line, 
at Cramp's Yard say they could only see the roof of the pilot house 
across the cars on the float. There was also conflicting testimony as 
to whether suffîcient signais were given, after Klutt's boat was discov- 
ered in front of the tow, and whether the engines of the tug could hâve 
been stopped and reversed sooner, so as to hâve saved the man's life, 
the fact being undisputed that he had almost cleared the further float 
when his boat was struck. 

Upon thèse facts, the case was submitted to the jury, with a charge 
that we think was eminently fair to the défendant, if it should hâve 



820 148 FEDERAL REPORTER. 

been submitted at ail. The plaintiff had a verdict, and upon the ren- 
dering of the judgment thereon, this writ of error was taken. There 
are several assignments of error, but they ail tum upon the refusai 
of the court to take the case from the jury. Such being the case, the 
question before us is, not what conclusion we would hâve reached from 
the évidence, but whether the facts were or were not such that reason- 
ably minded men might draw différent conclusions theref rom, as to the 
négligence of the défendant and the contributory négligence of the dé- 
cèdent, or whether there was such conflict of testimony as to material 
facts, as made submission to a jury necessary. In a former trial be- 
tween the same parties, the case was taken from the jury by the trial 
judge at the conclusion of the plaintiff's testimony, on the ground 
that the contributory négligence of the décèdent was so clear that, as 
a matter of law, no recovery could be had. Upon a writ of error to 
the judgment in that case, sued out by the plaintifï, this court reversed 
the judgment and remanded the cause to the circuit court, with in- 
structions to grant a new trial. 142 Fed. 394. It is to the judgment 
had in this new trial that the présent writ of error is taken. While 
in this second trial, the évidence on the part of the défendant is new 
and contradicts some of that adduced by the plaintifï, it does not affect 
the question as to whether the case should hâve been submitted to 
the jury. So far as the question of the neghgence of the décèdent is 
cohcerned, the facts are the same, and we hâve already decided, when 
thé case was before us before, that the contributory négligence of the 
décèdent was not so clear, as a matter of law, as to justify peremptory 
instructions to the jury in favor of the défendant. 

But, assuming the négligence of Klutt, in passing in front of the 
tow, the question remains, whether there was négligence on the part 
of the défendant, after the imminence of Klutt's danger , was apparent, 
or should hâve been apparent, to those on board the tug. Under thèse 
circumstances, did the défendant do ail that an ordinarily prudent man 
should bave donc to avoid the accident? No one should be relieyed 
from liability for injury inflicted by him on another, by reason of the 
fact that that other bas negligently exposed himself to the danger, if, 
when that situation was or ought to hâve been apparent to him, he 
omitted such reasonable précautions as would, if exercised, bave avoid- 
ed the accident. This is the doctrine of Davies v. Mann, 10 Mees. & 
W. 546, which déclares it the duty of one person, undèr certain cir- 
cumstances, to avoid the conséquences of another's négligence. The 
négligence which is actionable, notwithstanding the négligence of 
plaintifï, must in a certain sensé be subséquent thereto. In other 
words, the négligence of the défendant, which must be established, has 
rela'ion solelv to a certain situation produced by the prior neghgence 
of the plaintifï. 

In tlie case before us, Klutt may be admitted to hâve placed him- 
self negligently in front of the advancing tow. The question, then, 
is, could the défendant bave reasonably done anything, or omi+ted to 
do anything, which would bave saved Klutt from the conseqaences 
of his own négligence. In this connection, the absence' or présence of 
lookouts upon the forward end of the fîoats, becomes important. The 
tow was navigating a river in front of a populous city, where boats 
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of ail sizes and descriptions crossing both to and fro, were to be ex- 
pectecl. Was it a continuing négligence, whicli made it négligence 
committed at the very time of the accident, to hâve dispensée with 
such lookouts? This, with the other controverted questions bearing 
upon the négligence of the défendant, after Klutt's dangerous situa- 
tion was discovered, were for the détermination of the jury. We say 
"after Klutt's dangerous situation was discovered," and add as a corol- 
lary, "or should hâve been discovered'' by the défendant, because, not 
to hâve discovered what should bave been under ail the circumstances 
discovered, was a part of defendant's négligence, subséquent to that 
of the plaintiff. 

The so-called doctrine of Davies v. Mann, supra, has been the sub- 
ject of much refinement by courts and text writers. We think, how- 
ever, that Judge Acheson, speaking for this court in the former case, 
has laid down the true principle applicable to this case, as foUows : 

"It is SI settled principle of law that, altliough a plaintitï, who sucs for an 
injury inflicted by tlie défendant, miglit, by the observance of proper care, hâve 
avoided exposing himself to the Injury, yet this will not preveut liim recover- 
ing damages from the défendant, If the latter discovered, or by the exercise of 
ordinary care miglit hâve discovered, the exposée^ situation of the plaintifï in 
time, by the exercise of ordinary care and diligence, to bave averted the ef- 
fect of the plaintifC's négligence and avoided tlie injury which happened. 
* * * It was for the jury to say wbether, by the employment of a proper 
lookout, the defendant's tug might not hâve discovered the exi>osed situation 
of Klutt in time, by the exercise of ordinary care and diligence, to bave avoided 
running down bis rowboat." 

To this principle, as applicable to the facts of this case, we adhère. 
The judgment below is affirmed. 



BUTLER et ux. v. EVEXING TOST PUB. CO. 

SAME V. NEWS & COURIER CO. 

(Circuit Court of Appeals, Fourth Circuit. Xovember 8, 1000.) 

No. C31. 

JUBY— PeKEMPTORY CHALLENGES— NuSfBEE WlIEN CAUSES ArE CONSOLIDATED 

POE Trial. 

Where separate actions by tbe same plaintiff are Consolidated for trial 
by order of tbe court, either on its own motion or on motion of counsel 
for the plaintiff, in order to avoid waste of time and unnecessary ex])cnsp, 
but the causes of action are such that separate verdicts are requirerl. 
plaintiff and défendants are each entitled to the same nuniber of chal- 
lenges to jurors as tbey would be if the cases had been tried se])arately. 

[Ed. Note. — For cases In point, se« Cent. Dig. vol. 31, Jury, § C09.] 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Charleston. 

Augustine T. Smythe (Smythe, Lee & Frost and Joline, Larkin & 
Rathbone, on briefs), for plaintififs in error. 

H. A. M. Smith, for défendant in error News & Courier Co. 

Wm. Henry Parker, Jr., for défendant in error Evening Post Pub. 
Co. 
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Before GOFF and PRITCHARD, Circuit Judges, and BOYD, 
District Judge. 

BOYD, District Judge. On the 8th of March, 1904, the plaintiffs, 
Frank E. Butler and Annie Butler, his wife, brought a suit in the Cir- 
cuit Court of the United States for the District of South Carolina 
against the Evening Post Publishing Company. The plaintiffs are 
citizens and résidents of the state of New Jersey, and the défendant 
a corporation under the laws of South Carolina with its principal busi- 
ness in the city of Charleston in said state. On the 6th of June, 1904, 
the plaintiffs filed their complaint and alleged, as their cause of action, 
the publication in a newspaper called the "Evening Post," published by 
the défendant, and circulated in the city of Charleston and elsewhere, 
a certain article which the plaintiffs allège was a libel upon the feme 
plaintiff; that it was nialicious and untruthful and had greatly and 
permanently injured lier in her good name and crédit, had brought 
her into public scandai, infamy, disgrâce, etc., and thereupon, for the 
said publication, the plaintiffs claimed damages in the sum of $10,000. 
At the same tinie plaintiffs brought another suit in the said court 
against the News & Courier Company, a corporation under the laws 
of South Carolina, with its principal place of business in Charleston, 
in said state, and in the complaint, filed on the 6th of June, 1904, it 
was alleged that this défendant had published in the News & Courier, 
a newspaper published in Charleston, and circulated in said city and 
state of South Carolina, and also elsewhere, the same article which was 
set forth as the cause of action against the Evening Post, alleging in 
the complaint in this case, as in the other, that the publication was 
malicious, etc., and that the good name of the feme plaintiff had been 
brought into public scandai, defamed, disgraced, etc. The plaintiffs 
sought $10,000 as damages for the alleged libelous publication in this 
suit. The défendants each filed answers in which the publication of 
the alleged libelous matter was admitted, but denied that the publica- 
tion was made with malicious intent or with any knowledge or intima- 
tion that there was error in the facts stated. The answers of both 
défendants were substantially the same in another respect; that is to 
say, that the publication was made bona fide in the due course of busi- 
ness, that it came to each of the papers through reputable news sources, 
and that when published the défendant was warranted in the belief that 
it was true. The Evening Post, in its answer, states that its circulation 
is confined to the city of Charleston, except exchanges, and the News 
& Courier's answer states that its circulation is confined to the state 
of South Carolina, except exchanges. 

When the cases came on for trial in the Circuit Court, the presiding 
judge ordered them to be Consolidated and tried together. The order, 
however, was made, as appears of record, upon the motion of plain- 
tiffs' counsel ; but it further appears that the counsel was led to make 
the motion after correspondence with the judge and upon a sugges- 
tion that it would facilitate a trial of the causes. The reasons assigned 
for the order of consolidation by the court were, in substance, that 
the actions were practically similar, and that, owing to the crowd- 
ed state of the dockets, numerous cases being pressed for trial, con- 
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venience and economy of time would be promoted. After the testi- 
mony vvas introduced, the court instructed the jury to return separate 
verdicts as to each défendant, which was done. In each of the cases 
the verdict of the jury was in favor of the défendant. The cases are 
brought hère by writ of error sued out by the plaintiffs. There are 
several exceptions taken by the plaintiffs on the trial which are set 
out in the record and hâve been argued both in the briefs filed and 
orally. We do not deem it necessary, however, to consider any save 
the followlng: In the organization of the jury, after the order of con- 
solidation, the plaintiffs insisted that they were entitled to six (6) per- 
emptory challenges, and so likewise did the défendants. The presid- 
ing judge held that each of the défendants was entitled to three (3) 
peremptory challenges or .six (6) in ail, but that the plaintiffs were 
entitled to only three (.j). To this ruling the plaintiffs duly excepted, 
and the case is before us to review this décision. 

Under the South Carolina practice, which was adhered to in this 
case, the list of jurors is furnished to the counsel, and each party strikes 
therefrom the names of jurors challenged to the number allowed. In 
the organization of the jury in this case, the list of jurors contained 
twenty-one (21) names, and, under the ruling of the court, the plain- 
tiffs were allowed to strike therefrom three (3) names and the défend- 
ants six (6) names, leaving twelve (12) names, which constituted 
the jury in the trial. 

In Mutual Life Insurance Company v. Hillmon, 145 U. S. 285, 12 
Sup. Ct. 909, 36 L. Ed. 706, one of the questions involved was as to 
the number of peremptory challenges défendants are entitled to where 
cases, in order to avoid unnece-ssary costs and delay in the administra- 
tion of justice, bave been Consolidated for trial by order of the court. 
The Suprême Court, in passing upon this point, held : 

"But, althoxigb the défendants niight lawfully lie couipelled. at the discrétion 
of the court, to trj' tbe cases together, the causes of action remalned distinct 
and required separate verdicts and judgments ; and no défendant could be de- 
prived, without its consent, of any riglit luaterial to its défense, whether by 
way of challenge to jurors or ob.iectioiî to évidence, to wbicli it would bave 
been entitled if the cases had been tried sejiaratoly. Section 819 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 620] provides that in ail civil cases 
'each party sball be entitled to three peremptory challenges ; and, in ail cases 
where there are several défendants or several plaintiffs. Uw, parties on each 
Ride shall be deemed a single party for the purposes of cballengiiig under this 
section.' Under this provision, the défendants; sued together upon one cause 
of action would be entitled to only threo pereniptoiy challong(>s in ail. But 
défendants in différent actions cannot be dcprived of their several challenges, 
by order of the court, made for tlie prompt and oonvenient administration of 
.lustice, that the three cases shall be tried together. Tbe déniai of the rigbt 
to challenge, gecured to the défendant by the statute, entitled, them to a mw 
trial." 

This case, which came up by writ of error from the Circuit Court 
for the District of Kansas, was subsequently tried again, and upon this 
trial the court permitted the plaintift' to bave six (6) peremptory chal- 
lenges when the jury was impaneled. To this the défendants excepted, 
and the case went to the Circuit Court of Appeals for the Eighth Cir- 
cuit upon an exception, among others, to this ruling. Thayer, Circuit 
Judge, delivered the opinion of the court, and upon this point it is held ; 
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"Tt îs urged, however, by learned counsel for the défendant, that, as tlie two 
actions were Consolidated for trial, the plaintifC was only entitled to tliree 
peremptory challenges. It is to be observed that when this case was before 
the Suprême Court, and was under considération in the case last cited (145 
V. S. 285, 12 Sup. et. 900, 36 L. Ed. 70G), that court held that, when actions 
are Consolidated, such an order does not operate to doprlve either défendant of 
the right to challenge as many jurors poremptorily as ho would hâve be-en en- 
titled to challenge if the cases had been tried sei)arately ; and the former judg- 
ment in favor of the plaintiff was reversed becàuse each défendant to the Con- 
solidated cause was not allowed three peremptory challenges. If this rule is 
applicd to tho défendants — that is to say, if Consolidated causes are trcated 
separately, so far as the défendants are concerned, for the purpose of pre- 
serving to them their respective riglits of challenge — we perceive no reason 
why the same rule should not bo applied to the plaintiff so as to entitle lier 
to the sanie nuinber of challenges which she would bave been entitled to had 
the cases been tried separately." 

It may be noted that Circuit Judsre Sanborn, who sat in this case 
with Circuit Judges Caldwell and Thayer, filed a dissenting opinion, 
but in it he discussed other propositions involved and made no référ- 
ence to the challenges to jurors. We therefore infer that his views 
were in accord with the foregoing expression of the other two judges 
on this question. 

As above stated, the order consolidating the two cases under con- 
sidération for trial was made upon the request of counsel for plain- 
tiffs, but upon a suggestion that this course would facilitate the trial ; 
and the reasons assignedby the court for the order of consolidation 
are very similar to thôse which constituted the bases of consolidation 
in the case of Insurance Company v. Hillmon, supra. We do not think 
that this action of the plaintiffs' counsel, under the circumstances, 
deprived them of their seyeral rights of challenge; for it will be ob- 
served that, although the cases were tried together under the order 
of consolidation, there were, to ail intents and purposes, two trials. The 
presiding judge appreciated this fact, for he instructed the jury to re- 
turn a verdict in each case. Although the actions were for the publica- 
tion of the same alleged libel, and the answers of the défendants as to 
good fai'h and absence of malice were in harmony, yet the basis of re- 
cover}', if had, might differ very materially. By the ansvv'ers the circu- 
lation of the News & Courier is shown to be very much more extensive 
than that of the Evening Post. This fact would, if proven, establish a 
différent basis of damages. In the one case, malice or knowledge of 
the falsity of the publication might be shown, and in the other not. 
Hère would be another ground for différence as to liability. If malice 
was proven to the extent that punitive damages should be given, then 
the value of the property of défendant or the ability of the défendant 
to pay would enter into considération in estimating damages. It is 
scarcely probable that the défendants, not being connected in any busi- 
ness way, would be conditioned alike, financially. Thus we see that 
a common verdict could not be rendered, because the causes of action, 
the line of défense, and the basis of damages, notwithstanding the con- 
solidation, still remained distinct. 

It is our conclusion that the décision of the Circuit Court of Appeals 
for the Eighth Circuit, above quoted, is the law. We hold, therefore, 
that the Circuit Court, in confining the plaintiff in the case hère to 
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three (3) peremptory challenges, was in error. The judgment is re- 
versée!, and the case remanded, to the end that a venire de novo may 
be had. 
Reversed. 



BAIRD et al. v. PRATT et al. 

(Circuit Court of Appeals, Kighth Circuit. November 9, lOOC.) 

No. 2,390. 

Sale— CosTRACT— Okdek for Goons Requibing Acceptance. 

A written and slgned order for goods, given to tlie ti'iiveling saloisman of 
a Wholesale house and by bim sent to his employers, who had the risht to 
accept or rejec-t the same, until its acceptance, was merely an offer to 
purchase, bindinj; on neither party, and the sliipnient of the goods alone, 
with an invoice making the terms of payment différent from those stated 
in the order, did not constitute an acceptance, which converted it Into an 
executed contraet binding on the purchasers, wbo had the right to re- 
fuse to receive the shipnient. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales, §§ 4G, 47, 59.] 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

For opinion below, see 89 S. W. 648. 

W. H. Kornegay, for plaintiffs in error. 

Eugène B. Lawson and H. S. Montgomery, for défendants in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

ADAMS, Circuit Judge. This suit was founded on an instrument 
of writing executed by plaintiiïs in error, who were défendants below, 
in their firm name of Baird Bros., and claimed by défendants in error, 
who were plaintiffs below, to be an executory contraet for the purchase 
of merchandise. Défendants contend that the writing is a mère propo- 
sition to purchase, which required acceptance by plaintiffs before it be- 
came a contraet, and that it was never accepted by them. The case 
was tried in the United States Court for the Northern District of the 
Indian Territory and resulted in a judgment in favor of plaintiffs, which 
was afterwards appealed to the United States Court of Appeals in the 
Indian Territory, where it was affirmed, and is now brought hère by 
writ of error. Other questions are presented in briefs of counsel, but 
the case will be effectually disposed of by deciding the contention just 
mentioned. 

The instrument of writing is couched throughout in the language of 
an order or proposition to buy goods on terms stated in it, and no claim 
could be made that it was a contraet of purchase, except for the fact 
that at the left hand of the signature of défendants' firm, signed at the 
bottom of the instrument, the signature of plaintiffs appears as fol- 
lows : "Walter Pratt & Co., by P. W. Bouldin, Salesman." It is ob- 
served that there is no attendant explanatory word or words, like "Wit- 
ness," or "Accepted," indicating the intent or purpose of the signa- 
ture. The proof, however, clearly shows that its purpose was not to 
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accept the proposition of défendants. Bouldin was a traveling sales- 
man for plaintiffs, who did business in Chicago under the firm name of 
Walter Pratt & Co., and was, at the tinie the order was signed, repre- 
senting them in the Indian Territory. No claim is made in the proof 
that he was authorized to make binding contracts of sale for plaintiffs 
while on the road. On the contrary, his duty appears to hâve been to 
take orders and report them to his principals for their action. The tes- 
timony is undisputed and conclusive that the firni reserved the right to 
pass on the orders sent in by its traveling salesmen, and that sucli or- 
ders were not accepted until they reachéd défendants' place of business 
and were acted on h}' them. Walter I. Pratt, the managing partner of 
plaintiffs, testified that lie had "direction of the correspondence and 
shipping of goods and O. K.'ing of orders." In view of this proof the 
signature of plaintiffs' firm by its salesman at the bottom of the order 
cannot be regarded as an acceptance. It was probably a mémorandum, 
showing what salesman took the .order, or it was placed there to witness 
the genuineness of défendants' signature. 

The usual course of business was pursued in this case. Bouldin se- 
cured the order in question on April 24, 1903. On April 25th he wired 
it to his house, making use for that purpose of a private code. Plain- 
tiffs did not Write or otherwise communicate with défendants any ac- 
ceptance of their order, other than by shipping the goods and sending 
to défendants by mail an invoice and bill therefor. On receipt of the 
invoice and bill, défendants wrote plaintiffs declining to receive the 
goods on the ground that they had not been shipped according to the 
terms of the order- The proposition contained in the order was to pay 
for the goods within thirty days, with a discount of G per cent, for cash ; 
or to pay for the same in five notes, each for one-iîfth of the purchase 
price, payable in two, four, six. eight, and ten months, respectively. 
without discount. The terms of the purchase contained in tlie invoice 
and bill sent défendants with the goods were to pay the purchase price 
within 15 days, with a discount of 5 per cent, for cash, or in four notes 
each for one-fourth of the ourchase price, payable in two, four, six, 
and eight months. respectivelv, without a discount. This was a material 
departure from the terms of the order. It invalidated the order as 
made, and amounted to a counter oroposition. which défendants were 
at liberty to accept or décline as they pleased. Thev exercised their 
right, and declined to accept, and peremptorily withdrew the original 
proposition. This they had the right to do. Peach on Modem Law 
of Contracts, vol. 1. § 51, and cases cited. In Minneaoolis, etc., Rv. v. 
Cohimbus R'e Mill, 119 U. S. 149. 151. 7 Sup. Ct. IGS, 169, .30 L.'Ed. 
376, Mr. Justice Gray states the well-settled law in the following words : 

"As no contract is eompleto» without tlie mutnal assput of tlie parties, an ofPer 
to sell imposes no oblia;ation until it is aocepted according to its terms. So long 
as the offer has been neither acceiited nor rejected. the negotiation romains open, 
and Imposes no obligation upon eitlier party. l'he one may décline to accept, 
or the other may withdraw liis offer: and either re.leetion or ^YithdrawaI 
leaves the matter as if no offer had ever been made. A proposai to accept. 
or an acceptance, upon terms Yaryin.2r from those offered, is a reiection of tlie 
offer, and puts an end to the negotiation, uuless the party who made the orig- 
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Inal offer renews It, or assents to the modiflcation suggested. The otber party, 
having once rejected the offer, canuot afterwards revive it by tendering au 
acceptance of it." 

The record in this case shows no acceptance by plaintiffs of défend- 
ants' proposition, other than that involved in the shipment of the goods 
and the accompanying invoice and bill. They évince no mutual assent 
of the parties, and défendants had a right to décline to take the goods 
as they did. 

The appellate court, in affirming the judgment of the trial court, made 
référence to the terms found in the invoice and bill as a mistake on the 
part of plaintiffs in billing them. We find no évidence in the record 
of any such mistake. The trial -court and the appellate court erred in 
treating the ofïer as an executory contract. The former should hâve 
given the instruction to the jury, as requested by défendants' counsel, 
that on the pleadings and proof plaintiffs could not recover, and the 
latter should hâve reversed the judgment for its failure to do so. 

The judgment is reversed, and the cause remanded to the United 
States Court for the Northern District of the Indian Territory, with 
directions to grant a new trial. 



LEONARD V. MIAMI JIIN. CO. 
(Circuit Court of Appeals, Fourth Circuit. November 8, 1906.) 

Ko. 6.57. 

1. Négligence— Evidence to Establish. 

An inference of négligence cannot be based on a presumption nor on 
spéculation and conjecture. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Négligence, § 217.] 

2. Master and Servant— Injury to Servant- Pbooe of Négligence. 

Plaintiffs intestate was employed as a miner in delT»ndant's mine, 
which had a 600-foot shaft having tvvo compartments ; one used as a 
bucliet way, and the other for a ladder. He had just corne to the top 
in the buclîet, when, while being lovvered again for other miners, the 
bucliet brolve from the rope and stuck at one of the interm'ediate levels. 
In order to free it so that another bueket could be sent dovyn, deceased 
went alone down the ladder. He reached the level where the buclœt 
was and removed it from the shaft, and his body was afterward found 
at the foot of the shaft at a lower level. There was no évidence to show 
how or why he fell, and the ladder was in good condition. Hehl, that 
no inference of négligence on the part of défendant could be drawn from 
the fact of the accident, nor could liability be based on any defect in 
the bueket shaft, which may bave caused the falling of the bueket, but 
had no connection with the snbsequeiit accident to deceased, and that the 
court properly directed a verdict for défendant. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 881.] 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina. 

Rufus E. Austin and Thomas J. Jérôme (Adams, Jérôme & Arm- 
fîeld, on the briefs), for plaintifif in error. 
W. G. Means, for défendant in error. 
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Before GOFP and PRITCHARD, Circuit Judges, and WADDIIX, 
District Judge. 

GOFF, Circuit Judge. The intestate of tlie plaintiff in error v/as 
killed by falling down the shaft of a mine owned and operated by the 
défendant in error. The shaft was about GOO feet deep, with a number 
of levels connected with it. At the 530-foot level there was a téléphone, 
while at the other levels the method of communication between those 
in the mine and those at the mine opening was by a gong attached to 
a wire rope which passed down the shaft. There were two compart- 
ments to the shaft ; one used as a bucket way, and the other for a lad- 
der. A large bucket used for hoisting ore and the parties working 
in the mine was run in one compartment, while the ladder was used 
by the workmen when the bucket was not in use. On the oth day of 
January, 1905, Fred. A. Léonard, a laborer in the mine, had been 
with others hoisted in the bucket to the surface. The bucket was then 
again started down the mine for the purpose of bringing up others 
who were at the 520-foot level, when it became detached froni the wire 
rope with which it was being lowered, and, tumbling down the way, 
which was built on an incline of about 45 degrees, lodged at the 250- 
foot level. Another bucket was then attached to the rope and lowered, 
but those in charge of the work were unable to get it below the 250- 
foot point. In order to open up the shaftway, so that the men at the 
lower level could be reached with the bucket, Léonard started down 
the ladderway for the purpose of removing from the shaft the detached 
bucket. Soon after he so started he was picked up by those at the 520- 
foot level, mangled and dead. The plaintiff below charged the défend- 
ant with négligence ; the déclaration alleging that the bucket way was 
improperly constructed, that the skids of the shaft on which the bucket 
ran were old, weak, and imperfectly fastened, that the hook to which 
the bail of the bucket was affiixed was unsafe, dangerous, and defective, 
that the gong rope was improperly placed in the bucket way, and that 
the gong was rung with great difficulty. Every allégation of the com- 
plaint charging négligence was specifically denied. The case was tried 
to a jur}', which by direction of the court below returned a verdict for 
the défendant, on which judgment was duly entered. 

Did the court below err in so directing a verdict? Did the testimo- 
ny offered to the jury show négligence on the part of the défendant? 
Can we fînd from the évidence what caused the accident by which 
Léonard lost his life ? Was any fact established by the testimony from 
which négligence was directly attributable to the défendant, or could 
hâve been fairly inferred theref rom ? An accident was shown to hâve 
occurred, most déplorable in its results, during vidiich the deportment 
of the décèdent was courageous and entitled to the high commenda- 
tion it received ; but such accident under the law raised no presumption 
of négligence on the part of the défendant. The burden of proof was 
on the plaintiff, who it seems lacked testimony relating to the material 
facts connected with the accident, and vi^as driven to the necessity of 
asking the jury to infer négligence, because an accident had happened 
and death had resulted therefrom. But such is not the law, for the in- 



tEONAED V. MIAMI MIN. CO. 829 

ference of négligence cannot be drawn from a presumption, nor based 
on spéculation and conjecture. In cases of this character, if the testi- 
mony is equally consistent with the existence or nonexistence of négli- 
gence, the trial judge should direct a verdict, and not submit the ques- 
tion to the jury. The plaintiff in error did not ofïer any évidence from 
which the jury could reasonably infer that the accident was caused by 
the négligence of défendant in error. Had such been the case, then, 
in the absence of explanatory testimony, the défendant in error might 
hâve been liable, and the jury should hâve been permitted to pass on 
the question. In order to sustain the contention of the plaintiff in 
error, we must présume that Léonard was, at the time the accident 
occurred, free from fault and exercising due care, and then, in addi- 
tion, présume that he met bis death because of some defect in the con- 
struction of the shaft or of the mafchinery used in it. A case should 
not be sustained when it dépends upon a presumption that is itself 
founded upon conjecture. 

It viras Leonard's duty to work a machine located on one of the mine 
levels near the bottom of the shaft. His employment had no connec- 
tion with the opération of the buckets ; but he, when they were dis- 
arranged and the shaft was blocked, in order to relieve his fellow work- 
men, of his own volition, with good intent and most commendable pur- 
pose, went down the ladder to the level where the bucket blocked the 
way. That he reached that point safely is certain, for he removed the 
bucket, which was found in the level. He was then in a place of safety, 
at a point in the shaft where there was no defect either in the plan of 
construction or method of opération. What then happened? The 
shaft at that point was as usual, and the ladder was in a safe condition. 
He could hâve gone either up or down without additional or unusual 
risk. What did he attempt to do? The évidence does not show, and 
we do not know. He fell to the bottom of the shaft, taking with him 
the mystery of the accident that caused his death. Did he lose his 
balance and fall, did he become faint and weak, did he slip and fail to 
recover his grip, did he endeavor to ring the gong and fall when doing 
so? We search the évidence in vain for an answer to any of thèse 
questions. The suggestion that the shaft was improperly built, and that 
the timbers in some parts of it were weakened and defective is without 
force, for we find no connection between the mishap to the bucket when 
it became loose in the shaft, and the accident to Léonard which oc- 
curred some time thereafter. In the absence of testimony showing 
négligence, the défendant în error should not be held responsîble for 
the déplorable and extraordinary circumstances transpiring in the shaft 
of this mine when Léonard lost his life. 

We find no error. 

AfRrmed. 
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RORINSON V. TBRRITORT OF OKLAHOMA. 

(Circuit Court of Appeals, Eighth Circuit November 9, 1000.) 

Ho. 2,416. 

JUET— Eligibility oï" Juror— Depuïy Sherifp unper Oklahoma Statuts. 

Wilson's Rev. & Ann. St. 0kl. 1903, § 3308, wbieli disqualllles sheriffs 
froin performing jury service, appliea as well to deputies as to principal 
sheriffs, and such an officer, wben cliallenged for sucli cause, is not eiigible 
to sit on a jury in a crinilnal case. 

In Error to the Suprême Court of the Territory of Oldahoma. 

For opinion below, see 85 Pac. 451. 

The plaintiff in error was indicted in the district court of the terri- 
tory of Oklahoma within and for Caddo county for the crime of man- 
slaughter in the first degree. The case came on for trial, and resulted 
in his conviction and sentence to a term of eight years in the peniten- 
tiary. An appeal was prosecuted by him to the Suprême Court of the 
territory, vvhere the judgment of the trial court was afiirmed, and a 
writ of error brings the case hère for a review of the proceedings 
resulting in that judgment. 

Stillwell H. Russell, E. L. Fulton, and Henry H. Howard, for plain- 
tiff in error. 

Don. C. Smith (W. Cromwell, on the brief), for the Territory. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

ADAMS, Circuit Judge. The cn!y question argued by counsel, and 
one which they both admit is décisive of the case, is whether one Mc- 
Cracken, who was impaneled and sworn as one of the petit jurors to 
try the case, was a compétent juror. The printed record on this ques- 
tion is in the f ollowing words : 

"One R. A. McOracken was sworn as a Juryman to answer questions touchlng 
his qualifications to sit and act as a juror in said cause. Said McOracken tes- 
tified as follows, to wit: * * • 'Q. Are you a deputy sheriff in tliis county? 
A. I bave a commission. I am not a regular working sberilï. Q. You hold 
a commission as a deputy sberiff? A. Yes, sir.' Défendant cballenges juror 
for cause. Challenge Is by the court overruled. Défendant excepts to ruling 
of court." 

Did the court err in overruling the challenge? The Suprême Court 
assigned two reasons for sustaining the action of the trial conrt : First, 
that the record did not disclose that the foregoing constituted ail the 
évidence taken on the question of the juror's incompetency ; and, sec- 
ond, that, if it did, the challenge was too gênerai to secure considéra- 
tion. That court appears to hâve been mistaken about the facts per- 
taining to this matter. It is said in its opinion that: 

"It is apparent tbat tbe record présentée does not contain a complète record 
of tlie examination and testimony of the juror ui)on his voir dire." 

It refers in its opinion to the certificate of the officiai stenographer, 
following the testimony of McCracken, to the effect that it constituted 
ail the évidence, as its justification for the statement quoted. That 
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certificate is not the proper authentication of a- record for the purpose 
of appeal ; but, acting upon it, the court might well say it did pot ap- 
pear that ail the évidence was preserved. 

The court, in assigning as a reason for sustaining the ruling of the 
trial court that the challenge was too gênerai, was also, we think, 
laboring under a misapprehension. While the challenge as it appears 
in connection with the examination of the juror is gênerai, the l'ecord 
does not leave it in that form. After the certificate of the stenographer, 
there appears as a part of the bill of exceptions, signed by the trial 
judge, as disclosed by the original transcript, to which we hâve re- 
sorted, the following: 

"That the above and foregoing Is ail the évidence and testimony given on tlie 
examination of said juror. ïhat therenpon the said défendant challeuged 
said juror for cause, and for the reason and on the ground that the said Mc- 
Craeken, beiug a deputy sherifC of Caddo county, Oklahorna Territory, was 
by reason thereof incompétent and disqualified to sit and act as a juror in 
said cause. A^Tiich said challenge was by the court overruled and denied. To 
which said ruling of the court the défendant at the time excepted." 

From the foregoing it appears that the record is sufficient to secure 
a considération of the question presented on its merits. The évidence 
is ail hère, and the challenge was not gênerai, but highiy spécifie and 
definite. 

Counsel for the territory now contend that the testimony does not 
show that McCracken was in fact a deputy sherifif; that the holding 
of a commission by him does not establish that he had qualified under 
it. There is no merit in this refinement. The évidence was properly 
treated as prima facie proof that he was a deputy sherifï, and if it 
was susceptible of any doubtful meaning counsel for the territory and 
the trial court obviously did not so treat it. The language of the chal- 
lenge as made interpreted the évidence to be sufficient for that purpose, 
and opposing counsel, by not objecting to that interprétation and by 
permitting the court to act upon it, cannot now be heard to say to 
the contrary. The court ruled that, although McCracken was a deputy 
sherifï of Caddo county he was compétent and qualified to act as a 
juror in the case. Whether the court was right or wrong in that ruling 
is the only question before us. 

Section 3308, Wilson's Rev. & Ann. St. Okl. 1903, disqualifies sher- 
ifts from performing jury service. This disqualification is the expres- 
sion of a wise public policy. The sheriff is a public ofHcer. His 
émoluments consist of fées fixed by law for the performance of his 
officiai duties. Among thèse duties are serving process, collecting- 
judgments, boarding prisoners, taking convicts to the penitentiary, 
and the like (section 2995), many of which and the fées receivable for 
performing them dépend upon whether a judgment is recovered by 
the plaintiff or a conviction secured by the territory. It is so manifest- 
ly improper for a sheriff to be a juror, and thereby enabled to aid in 
securing judgments from which he could be possibly benefited, that the 
wisdom of the law in disqualifying him for that purjxise is obvions. 
The sheriff may appoint deputies (section 2995) who, when qualified, 
are empowered to perform any acts which he may lawfully perform 
(section 4916), and may receive therefor 60 per cent, of the total fées 
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to which the sheriff is by law entitled (section 2995). Every reason 
of public policy which disqualifies a sheriff for jury service appertains 
to a deputy sheriff, and the latter falls, net only within the reason of 
the rule disqualifying the former, but within the letter of the statute 
disqualifying "sheriffs." Within the purview of this statute a deputy 
is no less a "sheriff" because he is not chief. We think the district 
court erred in overruling defendant's challenge to Juror McCracken, 
and that the Suprême Court of the territory erred in not reversing the 
judgment for that reason. 

The judgment must be reversed, and the cause remanded to the 
district court within and for Caddo county, with instructions to grant 
a new trial. 



In re T. E. HILL CÔ. 

CONTRA CTORS' SUPPLY & EQUIPMENT CO. et al. v. T. E. HILL CO. et al. 

(Circuit Court of Appeals, Seventh Circuit October 25, 1906.) 

No. 1,276. 

1. Bankruptct— Appeals— Citation and Bond. 

Neither citation nor bond are jurisdictional requisites to an appeal In 
bankruptcy, and defects tlierein may be cured after the time limited for 
appeal. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 6, Bankruptcy, § 923. 

Appeal and reFiew in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.j 

2. SaME— OOP.POBATIOXS SUB,IECT TO ADJUDICATION— CONSTRUCTION COMPANT. 

A construction company, whose business is the building by contract of 
piers and abutments for rallroad bridges, niade of concrète, which is mlxed 
on the ground as the work progresses, with the necessary incidental work, 
js not a corporation engagcd prineipally in maiiufacturing, within tlM 
meaning of Bankr. Act July 1, 1808, c. 541, § 4b, 30 Stat. 547 [U. S. Comp. 
St. 1001, p. 3423], aud is not subject to proceedings in involuntary bank- 
ruptcy. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Lloyd C. Whitman, for appellants. 
Chas. C. Buell, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge. This is an appeal by creditors, petition- 
ing for an adjudication of bankruptcy against T. E. Hill Company, a 
corporation, from an order of the District Court, sitting in bankruptcy, 
which dismisses their pétition, upon report of a spécial master that such 
corporation was not subject to bankruptcy adjudication. In the record 
as brought up on the appeal the T. E. Hill Company is named as sole 
appellee, although it appears that one of its creditors, Wilke & Wiech- 
en, also answered the pétition and was heard in opposition, as au- 
thorized by section 59f of the bankruptcy act (Act July 1, 1898, 
c. 541, 30 Stat. 561 [U. S._ Comp. St. 1901, p. 3445]). Eor the 
omission to name this objecting creditor in the bond and citation on 
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appeal, the T. E. Hill Company challenges jurisdîctîon Iiere and moves 
to dismiss the appeal. The appellants, without conceding the alleged 
defect, move for alias citation to bring in the omitted party. Thèse 
motions were heard together, with the argument upon the merits, and 
jurisdiction of the appeal miist be ascertained before inquiry is open 
as tô the merits of the order. 

1. The District Court approved the findings and dismissed the péti- 
tion on February 10, 1906, and noted in the order that the petitioners 
"except and enter their motion for an appeal." The pétition for appeal 
and assignment of errors were filcd February 13th, and the appeal was 
allowed and the amount of bond fixed by an order of that date. On 
February 20th, the appellants filed their bond, running to the T. E. 
Hill Company alone, which was approved by the court, and citation was 
issued February 26th naming that company as sole appellee. The an- 
swering creditors, Wilke & Wiechen, were and are unquestionably en- 
titled to be heard, upon appeal, in support of the order. Their answer 
and standing, however, as presented in the District Court, are identical 
with that of the alleged bankrupt. So, with no interest stated apart 
from représentation of the estate involved in the proceeding and with 
that interest represented, their présence is not needful for the hearing, 
tmless jurisdiction of the appeal fails through the omission to give them 
notice through citation. This appeal was allowed by the entry of an 
order, as "the judicial act of the court" (Edmonson v. Bloomshire, 7 
Wall. 306, 311, 19 L. Ed. 91 ; Peugh v. Davis, 110 U. S. 227, 228, 4 
Sup. Ct. 17, 28 L. Ed. 127), and the allowance was within the ti:n davs 
limited (Act July 1, 1898, c. 541, § 25a, 30 Stat. 553 [U. S. Co np. St. 
1901, p. 3432] ) for taking appeal ■ as well were the approval of the bond 
and issuance of the citation to the appeliee, T. E. Hill Company, within 
such time. The gênerai rule is established, as stated by this court in 
McNulta V. West Chicago Park Com'rs, 99 Fed. 328, 39 C. C. A. 545, 
that no citation is required "when an appeal is allowed in open court 
at the same term when the decree was rendered." In appeals in bank- 
ruptcy, however, this rule may not be applicable, for the reason that 
there are no stated terms of the bankruptcy court, as such, but the juris- 
diction is 'exercised by the district courts throughout the proceedings 
(Act July 1, 1898, c. 541, § 2, 30 Stat. 546 [U." S. Comp. St. 1901, p. 
3420]), "in vacation, in chambers and during their respective terms." 
Thus each "proceeding in bankruptcy, from its commr'nceni"it to its 
close upon the final settlement, is but one suit." Wiswell v. Campbell, 
93 U. S. 347, 348, 23 L. Ed. 923. 

The contention is that an appeal in such cases, not allowed instanter, 
is not "taken," within the meaning of section 25a, unless a citation 
issues and bond is filed within the ten days. Whether a citation is 
needful, by way of notice to the parties, in any appeal in bankruptcy, 
may not be clear under the authorities ; and the cases cited for and 
against the présent motions are not harmonious in référence to citation 
or bond, as requisites to confer jurisdiction of anv appeal. In Jacobs 
V. George, 150 U. S. 415. 416, 14 Sup. Ct. 159, 37 L. Ed. 1127, and 
Mattingly v. N. W. Virginia R. R., 158 U. S. 53, 56, 15 Sup. Ct. 
725. 39 E. Ed. 894, however, the gênerai doctrine is established for 
148 F.— 53 
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appeals in equity that "neither signing- nor service of the citation is 
jurisdictional, its only office being to give notice to the appellees," and 
that failure or defects therein may be cured after the time limited for 
appeal. Like rule is applied to perfect the bond for appeal. Edmonson 
V. Bloomshire, 7 Wall. 306, 311, 19 L. Ed. 91 ; Peugh v. Davis, 110 
U. S. 227, 228, 4 Sup. Ct. 17, 28 L- Ed. 127. Undèr thèse décisions, 
the Circuit Court of Appeals of the Sixth Circuit so ruled in référence 
to appeal in bankruptcy in Columbia Iron Works v. National Lead Co., 
127 Fed. 99, 101, 62 C. C. A. 99, 64 L. R. A. 645; and as well the 
Circuit Court of Appeals of the Eighth Circuit in Lockman v. Lang, 
132 Fed. 1, 3, 65 C. C. A. 621, and Gray v. Grand Forks Mercantile 
Co., 138 Fed. 344, 346, 70 C. C. A. 634. We concur in the view that 
bankruptcy appeals are within the rule thus stated, so that citation and 
bond are not jurisdictional requisites, and the motion to dismiss is 
overruled. Under our conclusion upon the merits, it is immaterial 
■wrhether citation or bond should hâve run as well to the objecting cred- 
itor, and no order is needful upon the motion for alias citation or 
amendment of bond. 

2. The single question involved in the appeal is whether the évidence 
establishes that the appellee corporation was "engaged principally in 
manufacturing" or other pursuit, required under the act (Act July 1, 
1898, c. 541, § 4b, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423]) to be 
adjudged an involuntary bankrupt. The requirements for a corpora- 
tion are that it be "engaged principally in manufacturing, trading, 
printing, publùshing, mining or mercantile pursuits" ; and the master's 
report rightly éliminâtes ail of thèse from considération, under the évi- 
dence, except the contention that the appellee's work was manufactur- 
ing. The proof is undisputed that the sole business of the appellee, 
from the time of its incorporation, was the construction, under con- 
tract, of piers and abutments, made of concrète, for railroad bridges, 
including the work of clearing the foundations, in some instances build- 
ing cofïerdams and driving piling for the work. In other words, it was 
of the class commonly known as "construction companies," and not 
within the usual définition of a manufacturer — namely, one "engaged 
in the manufacture for sale of articles of commerce." Columbia Iron 
Works v. National Lead Co., 62 C. C. A. 99, 127 Fed. 99, 102, 64 
L. R. A. 645. 

The contention that this work is manufacturing rests on the fact 
that the material of the structure is concrète, which is made by the 
appellee, upon the ground, as the work progresses, by the "assembling 
of sand, gravel, cément, and water." Machines are generally used for 
mixing this material, but it was sometimes "mixed by hand." The 
opération thus described is not manufacturing in the above-mentioned 
sensé of that term; nor distinguishable, for the présent inquiry, from 
other building opérations. Without straining the term thus selected by 
the Congress in the careful enumeration of corporate pursuits made 
amenable to bankruptcy adjudication, it is not applicable to the appel- 
lee's work ; and we are of the opinion that no construction is author- 
ized which would so extend the import of the provision. If well-recog- 
nized business of the class carried on by the appellee is not to be ex- 
cluded from the act, the correction is not for the courts to make by 
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way of strained interprétation. The récent opinion of the Circuit Court 
of Appeals of the Fourth Circuit, in Butt v. C. F. MacNichol Const. 
Ce, 140 Fed. 840, 72 C. C. A. 352, is both in point and accords with 
the foregoing view. No other citations in the briefs call for référence 
or discussion. 

The order of the District Court is affirmed. 



CRILLY V. GALLICE et al. 

(Circuit Court of Appeals, Tliird Circuit December 3, 190G.) 

IS'o. 14. 

1. Evidence — Paeol Evidence — Effeci or Contemporaneocs Agreement. 

A contract created by the indorsement and delivery of a negotiable 
promissory note is a contract in writlng, and is not open to contradiction 
or susceptible of annulment by a separate contemporaneous agreement, 
although also in writlng, unless at least the terms of the latter plainly 
disclose that the parties so inteuded. 

[FjÛ. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, §§ 2030- 
2047.] 

2. Bii.LS AND Notes— Compromise and Settlement— Construction or Ageeb- 

MENT— LlABlLITY OF INDOBSEB OF SeTTLEMENT NOTES. 

A conditional agreement for the compromise and settlement of an In- 
debtedness, in pursuance of whlch the debtor eontemiwraneously dellvered 
to the creditor notes indorsed by a thlrd person, who was also a party to 
the agreement, and whieh provided for the exécution of a release In full 
on the payment of the notes at maturity, but tliat on default in such pay- 
nient the whole debt should at once become due and payable, less any 
payments made pursuant to the agreement and any collections niade on 
the notes, cannot be construed to discharge the iudorser from liability 
In case of such default b.v the maker, whieh would render the contract of 
Indorsement wholly nugatoiy. 

Gray, Circuit .Tudge, disseuting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 143 Fed. 178. 

John G. Johnson, for plaintiiï in error- 
James M. Beck, for défendants in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. An action was brought by Gallice & Co. 
against Francis J. Crilly upon seven overdue promissory notes, made by 
Du Vivier & Co. to the order of said Crilly, and by him indorsed to the 
order of said Gallice & Co. The défense was, that, by virtue of a cer- 
tain written agreement, the failure of the makers to pay the notes had 
discharged the indorser. The agreement referred to related to thèse 
notes, and bore the same date. It was made by Du Vivier & Co., of the 
first part, Gallice & Co., of the second part, and Francis J. Crilly, of the 
third part ; and, being in writing, it is to be taken and considered in con- 
nection with the indorsements. The two are to be construed together. 
Davis V. Brown, 94 U. S. 427, 24 L. Ed. 204. But the contract created 
by the indorsement and delivery of a negotiable note, even between 
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the immédiate parties to it, is itself a complète and perfect contract. 
It is a contract in writing, and is net open to contradiction, or suscep- 
tible of annulaient, by a separate cotemporaneous agreement, though 
likewise in writing, unless, at least, the terms of the latter plainly dis- 
close that the parties so intended. Martin v. Cole, 104 U. S. 37, 2G L. 
Ed. 647. 

The ag-reement set up in this case recited that Du Vivier & Co. were 
indebted to Gallice & Co. in the sum of $471,926, and that, at the re- 
quest of Crilly, Gallice & Co. had agreed to compromise said indebted- 
ness for the sum of $75,000, provided such sum should be paid in the 
manner thereinafter specified. Accordingly, Du Vivier & Co. paid to 
Gallice & Co. $2,500 in cash, and delivered to them 29 promissory 
notes, each for $2,500, to the order of Francis J. Crilly, "and by him 
îndorsed to the parties of the second part," Gallice & Co. ; and the con- 
tention is that, although the makers failed to pay thèse notes at ma- 
turity, and, indeed, because of such failure, Crilly, as indorser, was 
wholly relieved from liability. The final clause of the separate agree- 
ment, which is the one directly relied upon to support this contention, 
is as follows: 

"(4) ïlie parties of tlie second part hereby agrée, upon the due paj'ment by 
tlie parties of tlie first and third parts of ail of tlie said notes and tlieir due 
performance of tlie covenants and agreements herein contained, to make, exé- 
cute, and deliver to the parties of the first part a gênerai release of the said 
indehtedness of four hundred and seventy-one thousand nine hundred and 
twenty-six dollars (.5471,026) ; but in case of default in the pa,yment of any of 
the said notes, the whole of the said debt, with interest, less any paymenta 
made in pnrsuance of this agreement and any collections by légal proceedingg 
or otherwise made upon any of the said notes, shall become due and payable 
forthwith." 

We think that the construction given to this clause by the court be- 
low is the natural and only reasonable one. Gallice & Co., the in- 
dorsees, simply agreed that upon, and only upon, due payment of ail 
the notes, the original indebtedness of Du Vivier & Co. would be re- 
leased; but not a word was said to justify the inference that, upon 
the happening of the event which ordinarily would render an indorse- 
ment operative, thèse particular indorsements were to become wholly 
nugatory. It is true that "default in the payment of any of the said 
notes" did occur, and "the whole of said delDt, with interest, less any 
payments," etc., did "become due and payable forthwith"; but as the 
contracts of indorsement were not abrogated, we concur in the opinion 
of the learned judge of the Circuit Court, that "under the terms of the 
agreement the nonpayment of the said notes of Du Vivier & Co. at 
the time of their maturity did not release the défendant from his lia- 
bility as indorser." 

The judgment is affîrmed. 

GRAY, Circuit Judge, dissents. 
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COASTWISB TRANSP. 00. V. BALTIMORE STEAM PACKET CO. 

(Circuit Court of Appeals, Fourth Circuit November 8, 190G.) 

No. 649. 

ADMIRALTT— P.EVIEW ON APPEAL— FlNDlNG OF FACT. 

A finding of fact by a court of admiralty ou the conflicting testimony of 
witnesses examined in opeu court wiii not be reversed on appeai un- 
less clearly erroneous. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 1, Admiralty, 5 770.] 

Appeal from District Court of the United States for the Eastern 
District of Virginia. 

For opinion below, see 139 Fed. 777. 

Edward E. Blodgett (Floyd Hughes, on brief), for appellant. 
Robert M. Hughes, for appellee. 

Before GOFF and PRITCHARD, Circuit Judges. 

PER CURIAM. The appellant's schooner, Henry W. Cramp, and 
the appellee's steamer, Georgia, were in collision on the morning of 
January 31, 1904, in the vicinity of Old Point Wharf. At the time of 
the collision the Cramp was at anchor, while the Georgia was on her 
way to Norfolk. The steamer was considerably injured by the col- 
Hsion, and this is a hbel in personam against the owner of the Cramp to 
recover damages. The court below found that at the time of the col- 
lision there was a fog in tliat vicinity, that the Cramp was not ringing 
a fog bell, and that the navigation of the Georgia was free from fault. 
A decree in consonance with such finding was entered, and from, it 
this appeal is prosecuted. 

As to the condition of the weather at the time of the collision, there 
is a conflict in the testimony, and practically the Only question at is- 
sue that the court below had to détermine was wiiether or not fog 
signais should hâve been given by the Cramp. It is admitted that 
the Cramp did not sound any such signais. Ail of the libelant's wit- 
nesses were examined in open court, as was also the master of the re- 
spiondent. The ruie is well established, and no authorities are neces- 
sary to support it, that under such circumstances an appellate court 
will hesitate long before reversing a decree based on questions of fact 
se found. The opinion of the court, which has our approval, is found 
in (D. C.) 139 Fed. 777. 

There is no error in the decree complained of, and the same is af- 
firmed. 
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BROWN fit al. y. LANYON et al. 

(Circuit Court of Aî/iieals, Eiglith Circuit November 9, Ï90G.) 

No. 2,352. 

Patents— Infbingembnt— Action at Law to Rbcover Profits. 

An action at law canuot be niaintained for tbe sole purpose of recover- 
Ing tbe profits wbich an infringer of a patent bas made. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Douglas Dyrenforth and C. E. Cory, for plaintiffs in error. 
C. E. Benton, for défendants in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

ADAMS, Circuit Judge. This was an action at law to recover 
profits alleged to hâve been made by défendants in infringing letters 
patent of the United States, No. 471,364, for new and useful improve- 
ments in ore roasting furnaces belonging to complainants. We are 
relieved at the outset from a considération of some minor questions 
by the frank admission of plaintiffs' counsel found in his brief that: 

"Tbe plaintiffs cannot prove any lost sales, or any establisbed lieense fee, 
or any otber form of direct darange. * * * If it be the law that plaintiffs 
hâve no rigbt of recovery of défendants' profits, or of damages measured by 
défendants' profits, tben the plaintiffs bave no right of re(.'overy in the présent 
action, and tbe action of the lower court dismissing tbe pétition is correct." 

We are, accordingly, brought directly to the only question in the 
case, whether an action at law can be niaintained for the sole purpose 
of recovering the profits which an infringer of a patent has made. 

Under the early patent acts approved April 10, 1790 (1 Stat. 109, 
c. 7), February 21, 1793 (1 Stat. 318, c. 11), and April 17, 1800 (2 
Stat. 37, c. 25) an action at law for damages was the only remedy pro- 
vided by statute for the violation of the exclusive rights of a patentée. 
By the act of February 15, 1819 (3 Stat. 481, c. 19), a remedy in equi- 
ty was first given a statutory warrant. It was there enacted that cir- 
cuit courts should hâve original cognizance as well in equity as at law 
of ail controversies arising under the patent laws. The only référence 
to the powers conferred upon the court sitting in equity was in the 
following language: 

"Upon any bill in equity filed by any party aggrieved In any such cases," the 
Circuit Court "shall bave authority to grant injunctions according to the 
course and principles of courts of equity to prevent the violation of the rights 
of any author or inventer secured to them by any laws of tbe United States, 
on such terms and conditions as the said courts may deem fit and reasonable." 

By the act of July 4, 1836 (5 Stat. 117, c. 357), the remédies both 
at law and in equity were continued substantially as before and so re- 
mained until the passage of the consolidated patent act of July 8, 1870 
(16 Stat. 198, c. 230). Bv the provisions of section 59 of that act, now 
section 4919 of the Reviséd Statutes [U. S. Comp. St. 1901, p. 3394], 
the damages recoverable in an action at law for the infringement of 
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a patent remainecl practically as before, namely, actual damages sus- 
tained as found by the verdict of the jury, with power in the court 
to increase the same not exceeding three times the amount of the ver- 
dict, according to the circumstances of the case ; but by section 55 of 
the act, now section 4921 of the Revised Statutes [U. S. Comp. St. 
1901, p. 3395], a change was made in thestatutory provisions confer- 
ring jurisdiction upon the court in equity. Whereas by the acts of 
1819 and 1836 gênerai équitable jurisdiction in the language last 
quoted was conferred upon the courts, by the act of 1870 that jurisdic- 
tion was enlarged or particularly specified as foUows : 

The Circuit Courts "shall hâve power, upon bill in equity flied by any party 
aggrieved, to grant injuuctions according to the course and prineiples of 
courts of equity, to preveut the violation of any right seeured by patent, on 
such ternis as the court may deem reasonable; and upon a decree being ren- 
dered in any sueh case for an infringenient, the eomplainant sliall be entitled 
to recover, in addition to the profits to be accounted for by the défendant, the 
damages the eomplainant lias sustained thereby, and the court sliall assess 
the same or cause the same to be assessed under its direction, and the court 
shall hâve the same powers to increase the same in its discrétion that are 
given by this act to increase tlie damages found by verdicts in actions uiion 
the case." 

In this act is found for the first time a référence to profits made by 
an infringer as an élément of recovery, and that référence appears in 
the section conferring jurisdiction in equity, and does not appear in 
the section providing for recovery of damages in actions at law. 
Prior to the act of 1870, and afterwards, the Suprême Court of the 
United States had occasion to consider the subject of damages recover- 
able by a patentée for infringement of his patent, and also to consider 
under what circumstances and to what extent profits made by an in- 
fringer could be recovered, either at law or in equity, under the gên- 
erai jurisdiction conferred by the acts passed prior to 1870. Some of 
the cases are referred to by counsel for complainants as authority for 
their contention in this case. Thev are Sevmour v. McCormick, Ifi 
How. 480, 14 L. Ed. 1024; Suffoïk Mfg. Co. v. Hayden, 70 U. S. 
315, 18 L. Ed. 76 ; Mowry v. Whitney, 81 U. S. 620, 20 L. Ed. 860 ; 
Philp v. Nock, 84 U. S. 460, 21 L. Ed. 679 ; Packet Co. v. Sickles, 86 
U. S. 611, 22 L. Ed. 203 ; Burdell v. Denig, 92 U. S. 716, 23 L. Ed. 
764. 

Thèse cases relate to actions accrued before the act of 1870 went into 
efïect, and expressions are found in them apparently recognizing that 
profits made by an infringer are éléments of damage recoverable in 
actions at law; but it is very generally recognized in them, as stated 
in the Burdell Case, that: 

"Profits are not the priinary or true criterion of damages for infringe- 
ment in an action at law. That nile aiiplies eminently and niainly to casea 
in equity, and is based upon the idea that the infringer shall be converted into 
a trustée, as to those profits, for the osvuer of the patent which he infringes — - 
a prineiple which it is very diflicult to apply in a trial before a jury, but 
(lulte appropriate on a référence to a niaster, who can examine defendant's. 
books and papers, and examine him on oath. as well as ail his clerks an<l 
employés. On the other hand, we bave repeatedly held that sales of licenses 
of machines, or of a royalty establlshed, eonstitute the primary and true cri- 
terion of damages In the action at law." 
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The act of 1870, which first dealt with the subject of profits as such, 
doubtless meant something. Congress saw fit to change the law from 
a conférence of gênerai jurisdiction in equity in patent cases, to be ex- 
ercised conformably to ancient usages and practice, to a conférence of 
jurisdiction to be exercised sub modo and with a spécial référence to 
"profits" embodied in a particular provision for ascertaining and 
awarding them "under its direction" and "upon a decree being ren- 
dered in any such case for an infringement." What did this change 
in the law mean? We cannot construe it otherwise than as a légis- 
lative déclaration that, whatever may hâve been the rule before, or 
whatever doubt or uncertainties may hâve existed on the subject, profits 
made by an infringer should in the future be accounted for by him in 
equity as a fund held in trust for the use of the owner of the patent. 

We are not, liowever, called upon for any original considération of 
that question. It has, in our opinion, been authoritatively and con- 
clusively answered by the Suprême Court. In the equity case of 
Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 31 h. Ed. 664, 
Mr. Justice Gray, speaking for the court, after referring generally to 
patent législation and the foregoing cases, observes as follows: 

"The principal question o£ law iiow présentée! is as to the gênerai rule that 
should govern the amount to be reeovered. * * * In au action at law for 
the infringement of a patent, tlie plaintifif can recover a verdieti for only the 
actual damages which he has sustained ; and the amount of such royalties or 
llcense fées as he has been accustomed to receive from third persons for the 
use of the invention, with interest thereon from the time wlien thcy should 
hâve been paid by the défendants, is generally, though not always, taken as 
the measure of hls damages. • * * But, upon a bill in equity by the owner 
against infriugers of a patent, the plaintiff is entitled to recover the amount 
of gains and profits that the défendants hâve made by the use of his inven- 
tion. * * * The reasons that hâve led to the adoption of this rule are that 
it cornes nearer than any other to doing complète justice between the par- 
ties ; that in equity the profits made by the infringer of a patent helong to the 
patentée, and not to the infringer. * * ♦ The rule in equity of requiring an 
hifringer to account for the gains and profits which he bas made from the 
use of a patented invention, instead of limlting the reeovery to the amount of 
royalties paid to the patentée by third persons, has been constantly upheld 
under the provisions of the patent act of 1870, embodied in the Revised Stat- 
utes, which, besides re-enacting the grant of gênerai equity jurisdiction in pat- 
ent cases, further enacts that, upon a decree being rendered in any such case 
for an infringement, the complainant shall be entitled to recover, in addition 
to the profits to be accounted for by the défendant, the damages the com- 
plainant has sustained thereby, and the court shall assess the same or cause 
the same to be assessed under its direction, * * * and thus expressly af- 
firms the défendant'» liability to account for profits," etc. 

In the case of Coupe v. Rover, 155 U. S. 563, 15 Sup. Ct. 199, 
39 L. Ed. 263, which was an action at law to recover damages for 
infringement of letters patent, the trial court instructed the jury on the 
measure of damages as follows : 

"The course taken by the plaintiffs to show the amount of damages Is a 
proper eue. They undèrtake to show the advantage of this invention to any 
person using it, and the law deems it a fair Inference that, whatever value 
has been recoived by the défendants through the use of this invention, so 
mueh has been taken from the plaintiffs, and they are entitled to hâve it 
restored to them." 
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There was a recovery of damages, and one oi the errors asslgned 
was that the instruction to the jury just quoted was erroneous. Mr. 
Justice Shiras, speaking for the court, says on this subject as follows : 

"We cannot approve of this instruction, wliich we tbink overloolied the es- 
tablished lavv on the subject. ïhe topie Is one upon whieh there bas been 
some confusion, and perhaps some variance, in the cases. But récent discus- 
sion has cleared the subject up, and the true rules bave become well settled. 
There Is a différence betivveen the measure of recovery in equity and that ap- 
piicable in an action at law. In equity, the complainant is entitled to recover 
such gains and profits as hâve been made by the infringer from the unlawful 
use of the invention, and, since the act of July 8, 1870, In cases where the In- 
jury sustained by the Infringement i.s plainly greater than the aggregate of 
wbat was made by the défendant, the complainant is entitled to recover the 
damages he has sustained, In addition to the profits received. At law the 
plaintiff Is entitled to recover, as damages, compensation for the pecuniary 
loss he has suffered from the infringement, wlthout regard to the question 
whether the défendant has galned or lost by his unlawful acts ; the measure 
of recovery in such cases being, not what the défendant has gained, but what 
plaintifif has lost As the case in hand is one at law, It is not necessary to pur- 
sue the subieet of the extent of the équitable remedv ; but référence may be 
had to Tilghman v. Proctor, 12,5 U. S. 137, 8 Sup. Ct. 894, 31 L. Ed. 664, where 
the cases were elaborately considered and the rule above stated was declared' 
to be established. * * * It is évident, therefore, that the leamed .iudge ap- 
plied the wrong standard In instructing the jury that they should find what 
the défendants might be shown to hâve gained from the use of the patented In- 
vention." 

Leamed counsel for plaintifif insist that neither Tilghman v. Proctor 
nor Coupe v. Royer concludes the question before us; that the an- 
nouncements there made concerning the measure of recovery in actions 
at law were voluntary, and not necessary for the décision of the case. 
They say that the first is a case in equity, and contains an intimation 
that profits may be recovered either at law or in equity, and that no 
ruling was there required upon the question concerning the measure 
of damages in actions at law, and that the real question in the second 
case related to the sufificiency of the proof to establish the amount of 
profits. It is true the court in Coupe's Case, after announcing the rule 
that défendant 's gains cannot enter into damages recoverable in an 
action at law, says: 

"Nor, even if riofeiidant's gains were the measure of their liability, did the 
évidence jnstify tbp iiistmctlon, becanse that évidence tendcd to show what 
Royer estima ted that defendant's profits might hâve been, and not what they 
aetually were." 

The existence of this last-mentioned reason for condemning the in- 
struction complained of does not render the first-mentioned reason 
irresponsive or unnecessary. The case had to be remanded for another 
trial, and it was the duty of the court to consider the error assigned 
on the instruction concerning the measure of damages, not only to 
respond to the assignment as made, but to properly instruct the court 
below for the next trial. The last reason given for condemning the 
instruction might more properly be said to be a voluntary statement 
than the fi^rst one. Whatever counsel or this court may think was 
decided in the Tilghman Case, or concerning its authority for the rule 
laid down in the Coupe Case, is quite immaterial. The Suprême Court, 
jn the exercise of its undoubted right to construe its own décisions, 
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unanimously stated in the Coupe Case that the rule explicltly stated 
in that case "was declared to be established" in Tilghman v. Procter. 

We regard thèse two cases as direct and controlhng authority on 
the question before us. They, and especially the Coupe Case, recog- 
nize that the subject of the measure of recovery in actions at law for 
infringement of patents had been one upon which "some confusion, 
and perhaps some variance," had appeared in former décisions, and the 
purpose, obviously, was to terminate that confusion and lay down 
an expHcit rule for the future. The commendablc research, zeal, and 
ingenuity of counsel for plaintiiifs must, thcrefore, be first exercised 
upon the Suprême Court to induce it to change its view or to agrée 
with him that we hâve misconceived its instruction before we can adopt 
his theory. After careful research we are unable to find an}' décision 
of the Suprême Court or of any of the United States Circuit Courts of 
Appeals, rendered since the décision of Coupe v. Royer, which give 
any support to complainants' contention. On the contrary, the measure 
of damages laid down in that case is recognized and approved in the 
following: Belknap v. Schild. 161 U. S. 10, 25, 16 Sup. Ct. 443, 
40 L. Ed. 599 ; Houston, etc., Ry. Co. v. Stern, 20 C. C. A. 568, 74 
Fed. 636, 639 ; City of Seattle v. McNamara, 26 C. C. A. 652, 81 Fed. 
863 ; City of Boston v. Allen, 33 C. C. A. 485, 91 Fed. 348, 252. 

There is no merit in the contention that the conformity act of 1873 
(Act June 1, 1872, c. 255, § 5, 17 Stat. 197 ; section 914, Rev. St. 
JU. S. Comp. St. 1901, p. 684] ) entitles plaintiflfs to the remédies ex- 
isting by the statutes of Kansas, and that, because they hâve abolished 
the distinction between légal and équitable remédies, we should also 
do so, and award the plaintiffs that recovery which the facts in any 
îorm of action would warrant. Bovle v. Zacharie, 6 Pet. 647, 8 L 
Ed. 527 ; Scott v. Neelv, 140 U. S. 106, 110, 11 Sup. Ct. 712, 35 
L. Ed. 358. 

The embarrassment in which plaintifïs find themselves is to be re- 
gretted. They, by reason of the fact that the infringement com- 
plained of had ceased before this suit was instituted, were unable to 
invoke équitable relief by injunction and secure an accounting of 
profits incident to the main relief sought, and by reason of the rule 
laid down in Root v. Railway Co., 105 U. S. 189, 26 L. Ed. 975, 
that equity affords no relief to secure an accounting for profits made, 
disconnected with some other head of equity jurisdiction, insist that 
unless this suit can be maintained they bave a right without a remedy 
— a condition which is abhorrent and intolérable in the eye of the law. 
The fault is unfortunately theirs. They should bave proceeded whilc 
the infringement was in progress, and secured their injunctive relief, 
and with it their desired accounting. Many a suitor bas by lâches or 
by the opération of statutes of limitation lost a remedy for the en- 
forcement of his right. However that may be, the law of this case, 
in our opinion, is against the plaintiffs. 

The judgment below dismissing their action was correct, and it is 
accordingly afiirmed. 
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MILLOY ELECTRIC CO. et al. v. THOJIPSON-HOUSTON ELECTRIC CO. 

(Circuit Court of Ai)peals, Sixth Circuit. November 30, 1906.) 
Xo. 1,547. 

1. Patents— Reissue— Del AY ix Application. 

A patentée wlio iH entitled to a rcissiie is requireili to exercise liis right 
proinptly upon tl)e discovery of ttie error wliicli riniders sucli reissue necres- 
sary, and \v liera he continues litigation l'or years in various courts on bis 
original patent, after it lias once beeu adjudged invalid, be will be deemed 
to bave elected to stand upon such patent as tbe nieasure of bis rigbts, and 
caunot thereafter obtaiu a valid reissue. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, §§ 201-203.] 

2. Same— Teaveling Contact fob islectric Railways. 

Tbe Van Depoele reissue patent, Xo. 11,872 (original No. 495,443), for a 
traveling contact for electric railways, is void because of tbe delay in 
making application tberefor, wbicb was not until seven years after the 
issuance of tJie original, and more tban tbree years after it had been 
declared invalid by a Circuit Court of Appeals, during whieh time the 
owner was prosecuting suits for infringeinent in other circuits. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

E. L. Thurston and F. J. Wing, for appellants. 
L. F. H. Betts and T. B. Kerr, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

SEVERENS, Circuit Judge. This îs an appeal from an order 
granting a preliminary injunction in a suit brought by the appellee 
complaining of the infringement of reissued letters patent No. 11,873, 
granted to the appellee, as assignée of the administrators of Charles 
J. Van Depoele, November 13, 1900, upon an application filed Septem- 
ber 28, 1900. The original patent was No. 495,443, granted April 11, 
1893, to the appellee, as assignée of the administrators of Van Depoele, 
for an invention by him of a traveling contact for electric railways. 
The means devised by Van Depoele for the object intended consisted 
of an overhead conducting wire, suspended above and parallel with the 
track of the railway at an élévation above the top of the car ; a trolley 
arm mounted upon the top of the car on a vertical pivot permitting 
the latéral swing of the arm and a horizontal pivot permitting it to 
swing vertically, and having at its free end a grooved wheel running 
underneath the overhead conducting wire and making contact there- 
with. A tension device was added to hold the wheel in contact with 
the wire. 

The validity of the original patent was first as^ailed in a suit brought 
in the Circuit Court for the District of Connecticut by the Thompson- 
Houston Electric Company against the Winchester Avenue Railroad 
Company, a report of which is found in 71 Fed. 192. It was contended 
by the défendant, among other défenses, that the invention disclosed 
by the patent had already been patented to the same inventer by patent 
No. 424,695, issued in 1890, of which the other was a division. The 
objection was overruled, and the patent sustained. That décision was 
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rendered December t, 1895. The Connecticut case was followed 
as a précèdent by the Circuit Court for the Southern District of New 
York in May, 1896, in a suit by the appellee a^ainst the Union Rail- 
way Company, reported in 78 Fed. 363. But the vaUdity of the patent 
was not then contested. Thèse décisions were followed by the Circuit 
Court for the Northern District of Ohio in the case entitled Thompson- 
Houston Electric Co. v. Ohio Brass Co., 78 Fed. 139, on motion for 
a preliminary injunction. The case came to this court on appeal frora 
an order granting' it. We expressed a doubt concerning the validity 
of the patent, a doubt whether the invention had not been already 
patented, but chose to defer the décision of the question until final 
hearing, and affirmed the order. 80 Fed. 712. This question came 
before the Circuit Court of Appeals for the Second Circuit on an appeal 
from an order granting a preliminary injtuiction in Thompson-Hous- 
ton Electric Co. v. Hoosick Ry. Co., 82 Fed. 461, 27 C. C. A. 419, and 
it was held that the claims of the patent there involved were void, 
because the invention had already been patented by No. 424,695. This 
décision was rendered ]\ûy 21, 1897, and is reported in 82 Fed. 461. 
And in the case of the appellee against the Union Railway Company 
(86 Fed. 636) that court so held in respect to claims 2 and 4, which are 
the same as the two claims of the reissue, reversing the judgment in 
that case above mentioned. The question was again presented to this 
court on an appeal from a final decree dismissing the bill in a suit 
brought by the présent appellee against the Jefïrev Manufacturing 
Company (101 Fed. 121, 41 C. C. A. 247), and the point in ques- 
tion, which we reserved in the case against the Ohio Brass Com- 
pany, supra, was decided against the complainant, and the decree of 
the court below was affirmed. The date of that décision was March 
15, 1900. On September 28, 1900, an application for a reissue of the 
patent was fîled ; the obvions purpose being to so shape the claims as 
to obviate the objection on which the Circuit Courts of Appeals for the 
Second Circuit and for this circuit had held the original patent invalid. 
It is unnecessary for us now, in view of our proposed décision, to 
again institute a comparison of the original patent, No. 495,443, wilh 
the former patent. No. 424,695, which had been held to embody the 
same invention as that disclosed as the basis of the later patent, or to 
restate the grounds on which the décisions referred to were rested. 
Thèse are stated in the reports above cited. Claims 2 and 4 of thd 
original patent were tvi'o of those which had been held invalid by the 
Circuit Courts of Appeals for the Second and Sixth Circuits and were 
as follows: 

"2. The combination of a car, an overhead conductor above tbe car, a con- 
tact devit-e making uudemeath contact with the conductor, and an arni car- 
ried by tbe car ancl earryîng the contact device, and pivoted so as to swing 
freely around a vertical axis. 

"4. The combination of a car, an overhead conductor above the car, a con- 
tact device mailing undorneath contact witli tbe conductor, and an arm on 
the car inoVable on both a vertical and a transverse axis and carryiug the 
contact device." 

In the original patent of 1893 means were devised in the form of a 
spring and weight to hold the trolley wheel in contact with the wire. 
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and for causing the arm to assume a normally central position parallel 
with the longitudinal center of the car. But, as is seen, neither of 
thèse devises was included in the second or the fourth claim. In the 
application for reissue thèse means were disclaimed as follows : 

"The combination witb the contact-carrying arm of a weighted spring, or 
of a weiglit and spring, as the spécial means for holding the contact-arm 
pressed upward and of enabllng the motornian to lower the contact wheel, 
are not claimed herein, because this spécial improvement bas been already 
claimed in the patent No. 424,695, dated April 1, 1890, wbich was issued as a 
division of this application. Nor is there claimed herein the so arranging of 
a weight or spring (as by causing it to work through snitable grooves or roll- 
ers arrangea in the car roof) as to tend to cause the arm to assume a nor- 
mal central position, or one parallel with the longitudinal center of the car, 
as that hasl also been already claimed in said divisional patent, No. 424,095, 
beins an arrangement whicU is of especial value only in connection with the 
switches to whieh said divisional patent more particularly relates. In the 
présent application no spécial form or arrangement of tension device is essen- 
tial to or a part of the invention claimed." 

The Qriginal claims were omitted, and the two following substituted : 

"1. In an electric raihvay, the combination of a car, and overhead conductor 
above the car, an upwardly-extending and laterally-swinging arm mounted on 
the roof of the car, and cari-ying a contact device at its free end and making 
underneath contact with the conductor, substantially as described. 

"2. In an electric railway, the combination of a car, an electric overhead 
conductor above the car and parallel with the line of travel, an upwardly-ex- 
tending trailing arm carrying a contact device at its free end, adapted to make 
underneath contact with the conductor, said arm beiug supported on the car 
on vertical and transverse axes, so as to permit said contact device to follow 
the position of the conductor, notwithstanding great variations of height and 
of latéral displacement thereof, substantially as described." 

Thèse claims seem indistinguishable from claims 2 and 4 of the 
original, and ail that is accomplished in respect of thèse claims is the 
supposed effect upon the constrtiction of them by the disclaimer of the 
devises for controlling the trolley arm. But as thèse claims were 
wholly independent of thèse devices, and might be used in connection 
with any suitable devices for accomplishing a like purpose, a question 
might arise how thèse claims of the reissue differ in légal effect from 
the claims referred to in the original patent. The Circuit Court of 
Appeals for the Second Circuit in Thompson-Houston Electric Co. v. 
Black River Traction Co., 135 Fed. 759, 68 C. C. A. 4G1, held that a 
change was effected in the meaning of the claims by tlie chanje in 
the spécifications. The court noticed the delay in the application for re- 
issue, but said that no question arising upon it was raised, and it was 
not considered. As we think the delav in applvin'^' for the reissue was 
too much prolonged to warrant its allowance, we do not pass upon any 
other question. 

Section 4916 of the Revised Statutes fU. S. Comp. St. 1901, p. 339.3] 
authorizes a reissue "whenever any patent is inoperative or invalid. by 
reason of a defective or insufficient spécification, or by reason of the 
patentée claiming as his own invention or discovery more than he had 
a right to claim as new, if the error has arisen by inadvertence, ac- 
cident or mistake, and without any fraudulent or deceptive intention." 
But it has been held, on grounds of public policy, that this right must 
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be promptly exercised upon the discovery of the error. Miller v. Brass 
Co., 104 U. S. 350, 26 L. Ed. 783; Mahn v. Harwood, 112 U. S. 354, 
6 Sup. Ct. 451, 28 L. Ed. 665 ; White v. Dunbar, 119 U. S. 47, 7 Sup. 
et. n, 30 L. Ed. 303 ; Ives v. Sargent, 119 U. S. 653, 7 Sup. Ct. 436, 
30 L. Ed. 544 ; Parker & Whipple Co. v. Yale Clock Co., 123 U. S. 
87, 8 Sup. Ct. 38, 31 L. Ed. 100; Dobson v. Lees, 137 U. S. 258, 
11 Sup. Ct. 71, 34 L. Ed. 652 ; Wollensak v. Sargent, 151 U. S. 221, 
14 Sup. Ct. 291, 38 L. Ed. 137 ; Walker on Patents, § 227. 
In Mahn v. Harwood, supra, it was declared that : 

"By anology to the rule as to the effect of public use before an application 
for a patent, a delay of more than two years woulcl, in gênerai, require spécial 
circumstances for Its excuse," 

And this gênerai rule has been followed in later cases. 

In this instance the original patent was granted April 11, 1893. The 
application for the reissue was fîled September 28, 1900. In the mean- 
time, as the record shows, various persons had been acting upon the 
supposed invalidity of the patent and upon the understanding that the 
patentée had correctly disclosed the invention he supposed he had 
made; and on July 22, 1897, the patent was declared invalid by the 
Circuit Court of Appeals for the Second Circuit, and no review of that 
décision was prosecuted. In the litigation which preceded that déci- 
sion, commencing as early as 1895, the attention of the patentée was 
directly challenged to the spécifications of the patent, and they were 
elaborately canvassed. If any error had been committed in the lan- 
guage employed or in claiming more than was new, it was as discover- 
able then as it ever became, unless, indeed, a patentée has the right to 
await the resuit which the courts may reach after prolonged litigation 
and examination of the subject. If he has such a right, notwithstand- 
ing he knows the grounds on which the error is predicated, it is per- 
tinent to inquire how long and to what number of courts he can con- 
tinue to submit the question for judicial détermination. Hère the 
patentée held its ground and insisted upon the patent as it stood. It 
carried its case to the highest court that it could without a certiorari to 
the Suprême Court, which it did not prosecute. This was more than 
three years before the application for reissue was filed. Instead of 
then applying for a reissue, it took its chances in another co-ordinate 
jurisdiction, and, failing there, resorted to the proceeding for reissuing 
the patent. The patent of 1890, No. 424,695, had been held valid in 
respect to the invention covered by claims 2 and 4 of the patent of 
1893. But the appellee chose to take its chances of prolonging its 
monopoly by continuing its effort to establish the later patent, which 
the court had held to be invalid. We cannot think that a patentée may 
thus experiment with his patent. On the contrary, we think that, when 
the grounds are disclosed for thinking there may be an error or mis- 
take, he is bound in duty to the public to correct it by obtainlag a 
reissue or to adhère to his original patent ; and, if he déclines to cor- 
rect it, he should be deemed to be standing upon it as the measure of 
his right. A diiïerent doctrine would go far to defeat the object of the 
rule which requires the patentée to define his invention with such dis- 
tinctness that other inventors, and the public as well, may know its 
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scope and limitations. And it is not alone those persons who are shown 
to hâve taken action upon the faith that the patent defines the character 
of the invention who may raise the objection to a change in its claims 
which makes it cover other ground than that claimed before. The 
rule does not rest upon the ground of an estoppel in favor of particular 
persons. As was said by Mr. Justice Bradley in White v. Dunbar, 119 
U. S. 47, 53, 7 Sup. Ct. 75, 30 h. Ed. 303 : 

"The circugistance tliat other improvements and inventions, made after the 
issue of a patent, are often sought to be suppressed or approprlated by an un- 
authorized reissue, lias sometimes been referred to for the purpose of illus- 
trating the evil conséquences of granting such reissues; but it adds nothing 
to their illegality. That is deduced from gênerai prineiples of law, as ap- 
plied to the statutes authorizing reissues and affecting the rights of the gov- 
ernment and the public." 

Walker on Patents (4th Ed.) p. 210, § 226. 

What we hâve hère said is in déférence to the opinion of the Circuit 
Court of Appeals for the Second Circuit that the claims of the reissue 
do not mean the same things as claims 2 and 4 in the patent of 1893, on 
account of the disclaimer in the application for reissue, and upon the 
assumption that the contention of counsel hère in that regard is correct. 
If in fact the claims of the reissue are for the same things as the claims 
2 and 4 of the original, the case falls directly under our décision in the 
Case of the Jeffery Mfg. Co., above mentioned. Besides, the reissue 
would unlawfully prolong the term of the original patent. 

Without referring to other questions, we are of opinion that the 
order of the court below should be reversed, and the cause remanded. 
The appellant will recover costs in both counts. 
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VOIGTMANN et al. v. WBIS & RIDGE CORNIOE CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. October 30. 1006.) 

No. 2,235. 

1. Patents — Invention. 

It is not invention to merely extend the use of an old eombination of clé- 
ments, wliere no new resuit is produced and no new metbod of produeing 
tliu old resuit. 

[Kd. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, §§ 15, 41.] 

2. Same. 

The utilitj', public accep tance, or magnitude of sales of à patented arti- 
cle can only be considered on the question of invention, wlien sucb ques- 
tion is otlierwise doubtful. 

3. Same— FiEEPEOOF Windows. 

The Voigbtmann jKitent, No. 600,186, for an automatically closing fire- 
proof window, covers à eombination of old éléments previously used, in 
sonie instances in tbe. same eombination, for analogous purposes, and is 
void for lack of patentable invention. 

Appeal from the Circuit Court of the United States for the Western 
District of Missouri. 

For opinion below, see 133 Fed. 298. 

Albert H. Graves and Charles K. Offield (Charles C. Linthicum, 
on the brief), for appellants. . i , . 

John G. Elliott, for appellees. . > 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This was a bill to enjoin the infringement 
of United States patent No. G00,186, granted complainant and appel- 
lant Vo'gtmann, March 8, 1898, for "a new and useful improvement 
in fireproof windows." The fifth, sixth, and seventh claims of the 
patent, alleged to hâve been infringed by défendants and appellees, are 
as follows : 

'"5. In a fireproof window, tlie heroin described automatically closing sash, 
consistimiT of the eombination of the fireproof casing. A, the fireproof sash, L, 
pivoted therein, the destructible retaining devlee. M, N, by whieli said sash is 
held open ; ail substantially as shown and described. 

"0. In a fireproof window, the herein described automatically closing sash, 
consisting of the eombination of the fireproof casing. A, the fireproof sash, 
L, pivoted therein, the retaining chain. M, liaving the fusible link, N, therein ; 
ail substantially as shown and described. 

"7. In a fireiiroof window, the herein described automatically closing sash, 
consisting of the eombination of the fireproof casing, A, the fireproof sash, 
L, pivoted therein at a pivot, P, above its middle, the retaining chain. M, hav- 
ing the fusible link, N, therein at a point opposite the opeuing ; ail substan- 
tially as shown and described." 

The object of the invention involved in thèse claims, as described 
in the spécification, is, generall)' speaking, to provide a fire proof win- 
dovi' which woukl not be seriously injured bv a fire and which would 
close automatically when struck by beat. The invention itself is de- 
scribed in the spécification as follows : 

"It conFi'sts, broadly, of a window having a sheet-metal casing with clenched 
jointa at its corners and elsewbere, which require no solder, aud a fireproof 
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gîass set iuto the sasli witb metallic fastenings; one of tbe sash beins hinged 
aiid beld open by a retainiiig device whlcb will be severed by the beat of a flre." 

In describing the construction, principle, and use of the invention, 
and the best mode of applying the principle, the patentée says : 

"ïbe panes of glass are preferably of what is kiiown as 'wire glass,' glass 
having a wire mesb running tbfough it wblch inakes it indestructible by ordi- 
nary tire; but other glass or différent niatcrial niay, of course, be used if 
capable of resisting beat. * * * Tbe fusible linli. ' in tbe language of the 
description, is "preferably made of two strips of métal soldored togetbnr by 
soine fusible alloy, whicb melts on exposure to unusual beat and allows tbe 
parts to drop apart ; but in place of this link any otber destructible connection, 
wbiéb is inflammable or readily destroyod by beat or fire, may be used." 

From the claims as elucidated by the description it is apparent that 
the invention of the patent was intended to broadly cover any fircproof 
window, made either of wire glass or any other indestruc'ible material, 
in a metallic sash, with lugs adapted to turn down and secure the glass 
thereto, inclosed in a metallic case having its joints at the four corners 
clenched, preferably riveted together, with the sash pivoted to the 
casing above its middle, and held open by a chain attached to its upper 
edge, and made fast to a hook below ; a fusible link or other easily 
destructible substance being inserted in the retaining chain, to the 
end that, when a fire occurs without or within a building, the destructi- 
ble link will be quickly burned or disintegrated by the beat, the re- 
taining chain lose its îiold on the tilted window, and tlie pirt below 
the pivots, being heavier than the upper part, drop in*^o a closed posi- 
tion by gravity, thereby preventing the sprearl of fire from without 
into the building, or from within to other buildings on •'he outside. 

Wire glass, which the inventor preferably einployed, was a well- 
kncwn article of commerce, and had been used for purposes similar 
to that of the invention in suit. For that reason, doub'less, it is not 
specified as necessarily to be included as an élément of either of the 
claims of the patent. This the experts for both sides concède. The 
metallic sash and casing, with lugs, and clutched or riveted joints, the 
pivoting of the sash into the casing above its center of gravity, the 
chain attached to the upper edge and fastened below with the inter- 
vening fusible or other combustible link, were ail old and well recog- 
nized before the invention of the patent. They, in one form or an- 
other, had been the subjects of patent grants and had been emploved 
in divers forms of mechanical constructions. Not to mention other 
patents, those to Frank Shuman, numbered 48.'5,080, dated Seotember 
20, 1892, and to Edward Walsh, Jr., numbered 533,512, dated February 
5, 1895,,clearly show the process of manufacturing wire glass, and *he 
proof abundantly shows its utility and actual use as a fire retardant 
some time before the invention of the patent in suit. The fusible link 
was also old in a variety of structures as a device for holding and re- 
leasing a cord or chain, permitting automatic closing of Windows or 
other shutters. This is exemplified, among other patents not necessa- 
ry to mention, in the Ashcroft patent, numbered 386,020, dated July 
24, 1888, for "useful improvement in safety covers for elevator wells, 
hatchwavs, and other roof openings," and in the Moody patent, No. 
14S 1\— 54 
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563,394, dated July 7, 1896, "for new and useful împrovement in 
fusible joints." 

The clinching or riveting of the joints of the cases, instead of solder- 
ing, and the fastening of the glass into the sash with lugs turned down 
over it, were neither of them new. Both had been the snbject of pat- 
ents. Without mentioning others, in the Kern patent, No. 431,025, 
dated June 34, 1890, for certain "new and useful improvements in 
fireproof window casings and frames," the spécification contains the 
following : 

"The parts of the casing are united to each other in any suitable maniier, 
preferably by folding aiid rivetlug, as it is desiretl to dispense with the use of 
screws aiid bolts and to avoid ail soldering. * * * The glass is held in place 
by tabs or spurs, which are Intégral with the sash frame, and are formed by 
eutting the métal so that they niay be bent to permit the glass to be put in 
place, and then bent to confine the glass against tlie ribs. 

In the Rowland patent, No. 443,796, dated December 30, 1890, "for 
a new and useful improvement in sash lifters, closers, and locks," is 
shown the pivoting of a sash in the form substantially as donc by the 
patentée in this case, so as to automatically close when released from 
a fixed position. 

The foregoing patents disclose the use of the différent éléments of 
complainants' patent in différent devices, but no one of them employed 
ail. It is left to applied art to show the latter. The record discloses 
the daily and public use of a device in Milwaukee long antedating the 
application for the patent in this case, which, in our opinion, shows ail 
the éléments, or their mechanical équivalents, of the invention in ques- 
tion. It -.vas a skylight over the stage in the Pabst Theater. The top 
of it was composed of two metallic sashes, incasing glass five-eighths 
of an inch in thickness, pivoted at their lower horizontal edges to the 
top of the well, inclining upwardly and obliquely on either side, one 
overlapping the other at the point of meeting, rcsulting in the gênerai 
appearance of a common gable roof. Both sashes were weighted by 
rods projecting outwardly from their juncture with the upper edge of 
the well, forming counter-weights, so as to tilt the sashes open when 
not subject to an opposite force. Thèse sashes were normally held to- 
gether at the apex by a cord attached to the overlapping one extending 
down to the stage floor and there made fast. Somewhere in this cord 
and near to the sash was interposed a fusible link. The purpose of that 
device was two-fold— one to ventilate the theater, and the other to af- 
ford a means, in case of fire on the stage, of furnishing a draft up 
through the skvlight, and thereby to avoid spreading of the fire into the 
auditorium. The opération of the device for ventilating purposes was 
to unfast"n the cords below, when the counterweights extending over 
the side of the well at the top would tilt up and open the sashes, and in 
case of fire, when the beat became sufficient to melt the fusible métal of 
the link or otherwise to destroy the cord, the same effect would be pro- 
duced. The counterweights would tilt open the sashes on their pivots 
and open up the skylight for the fire to escape without spreading. 

The stables of the Union Club in Elizabeth, N. J., as early as 1870 
showed the use of skylights held closed by a rope, inserted in which 
was a fusible link intended to melt in case of fire and by melting to au- 
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tomatically open the skylights and thus make an exit for smoke and 
flame, so tbat tliey would not permeate the stables and prevent the re- 
moval of horses. 

The Haeussler Warchouse in St. Louis, in our opinion, disclosed in 
1893 ail the éléments and combination of éléments shown in the patent 
in suit. It had two turret skylights, one of which had 20 and the other 
26 upright Windows, with sash of sheet métal holding glass three- 
eighths of an inch thick pivoted above its center into frames of sheet 
métal, having their joints lapped and riveted together. Each window 
was held open by a small cord about 12 feet long, secured to the upper 
edge of each sash, and extending down to the upper floor of the ware- 
house, and there fastened to a rail. Thèse cords each extended down- 
wardly, so as to pass the opening of the window when in opération. 
This St. Louis structure responds accurately to claim 5 of the patent. 
It had its sash, casing, pivoting, and the destructible retaining device 
by which the sash is held open ; and by treating the small cord as the 
mechanical équivalent of the fusible chain and link of the patent, the 
St. Louis structure also responds accurately to claims 6 and 7 of the 
patent. The patentée did not limit his invention to the use of the 
fusible link, but only made it the préférable construction, claiming in 
his spécification any destructible connection which is inflammable or 
readily destroyed by beat. The St. Louis structure did not employ the 
wire glass, but instead thereof plate glass three-eighths of an inch in 
thickness. 

So much for the patents and the physical devices showing the state 
of the art at the time of the invention of the patent. But the proof 
discloses more than this. There is satisfactory oral évidence of the 
use of sashes prior to the invention of the patent with joints made by 
folding the edges of the métal and lapping and riveting them too'ether, 
and of the actual use in fireproof Windows of wire glass as a fire re- 
tardant. 

The foregoing phases of the art were certainly "known or used by 
others in this country," within the meaning of section 4886, Rev. St. 
[U. S. Comp. St. 1901, p. 3382], before Voigtmann's supposed inven- 
tion or discovery, and, whatever the fact may be, he is chargeable with 
a knowledge of ail pre-existing patents and devices. Mast, Focs & Co. 
v. Stover Mfg. Co., 177 U. S. 485, 493, 20 Sup. Ct. 708, 44 L. Ed. 8-56. 
If they, or any of them, constitute his invention or the mechanical 
équivalent of it, his patent is void for want of novelty. If the com- 
bination of éléments disclosed in the claims had not been employed in 
the limited sphère of making and operating fireproof windows, claimed 
to be the spécial scope of the invention of the patent, they certainly 
had been employed in the same or closely allied art. They, or their 
mechanical équivalents, referred to and recognized in the description as 
such, were known and in actual use in the Pabst Theater, in the stables 
of the Union Club at Elizabeth, N. J., and in the Haeussler Warehouse 
at St. Louis. Other structures and some of the patents ofïered in évi- 
dence to illustrate the prior art, as well as the uncontradicted testi- 
mony of George Hayes, a widely known inventor and a man of ex- 
tensive expérience in the department of fireproof windows, likewise 
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dîsclose the use of tlie éléments of the patent or their équivalents in 
some form or other and for some purpose or other ; but the three struc- 
tures alread}' referred to afford évidence so satisfactory that we re- 
frain from further comment upon otlier patents, structures, or uses 
to wliicli, if necessary, référence might be made. 

From a considération of thèse structures it appears that tlie device 
of the patent had been known and used by others before Voif^tmann 
entered tlie field of invention for at least two purposes : First, to au- 
tomatically permit the escape of interior fires and prevent their spread- 
ing; and, second, to provide an automatic efficient metliod of ventila- 
tion. What more did the patentée in this case do? His counsel 
earnestly urge tliat he originally conceived and secured a patent, broad- 
ly spealiing, for a new art — the automatically closing fireproof window 
art. Admitting that he employed old éléments, they contend that he 
produced a transparent, in place of the old opaque iron, fireproof shut- 
ter. This particular virtue is claimed to réside, among other things, 
in the use of wire-enmeshed glass. But this, or its use as a fire retard- 
ant, we hâve already seen, did net originate with Voigtmann. Neither 
did Voigtmann make it a necessary élément of any of liis claims. More- 
over, the other éléments of his claims, or their combination with the 
wire glass or other mechanical équivalents to produce the window of 
the patent, were old and well understood in the manufacture of devices 
to accomplish other similar purposes. We cannot, therefore, treat 
the window of the patent as an independent art, or disassociate it with 
the prioT art already disclosed. There is no new combination of old 
éléments in it. It is at best an analogous use of old éléments or their 
équivalents combined as before. The old mechanism formerly used to 
let out fire when originating within a building for the purpose of pre- 
venting its spreading was employed by Voigtmann either to confine it 
when originating within a building or to prevent it from gaining access 
into a building when originating without. His main purpose was to 
so control a conflagration as to prevent destruction to property. The 
former art, it may be conceded, had for its main purpose to so control 
the conflagration as to prevent loss of human or animal life. Both re- 
late to controlling the ravages of a conflagration and belong to a sub- 
ject which had been much exploited, both theoretically and practically, 
before Voigtmann entered the field. His patent, therefore, should be 
strictly construed and a clear démonstration made of the exercise of in- 
ventive genius. Potts v. Creap-er, 155 U. S. 597, 15 Sup. Ct. 194, 39 L. 
Ed. 275. Mr. Justice Brovvn, delivering the opinion of the court in that 
case, says : 

"As a resuit of tlie authorities ur^on this subject, it may be said that, if the 
new u?e be so nearly analogous to the former one that the appllcability of the 
do^'ife to its new use would oceur to a person of ordinary mechanical skill, it 
is only a case of double use." 

Applying that test hère, we cannot doubt that a skilled mechanic, 
with a full knowledge of the former art relating to the control of a 
fire originating within a building, including knowledge of the identical 
structure of the patent as disclosed in the Haeussler Warehouse, would 
reachly perceive the advantage of applying the principles of that art 
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and structure to the control of a fire originating- without a building. AU 
he needed to discern was that the device found in the Pabst Theater, 
intended to hold the window normally closed, could be utihzed to hold 
it normally open, or to discern that the éléments and opération of the 
Haeussler device in St. Louis could be dcvoted to a new use. No pat- 
entable invention was involved in such discernment. It may readily 
be conceded that Voigtmann extended the use of an old combination 
of éléments ; but he produced no new resuit, or any improved method 
of producing the old resuit. He, at most, put an old and well-known 
combination of éléments to a nevi' use. "Carrying forward or more 
extended application of an original idca — a mère improvement in de- 
gree — is not invention." Smith v. Nichols, 21 Wall. 112, 22 L,. Ed. 
566 ; Burt v. Evory, 133 U. S. 349, 10 Sup. Ct. 394, 33 L. Ed. 647 ; 
Roberts v. Ryer, 91 U. S. 150, 23 E. Ed. 267. It is not invention to 
discover that the principle of an ice cream freezer can be employed to 
préserve fish. Brown v. Piper, 91 U. S. 37, 23 L. Ed. 200. It'is not 
invention to take a coffee mill and patent it as a mill for grinding spices. 
Potts v. Creager, supra. It is not invention to use the process of an 
ordinary winnowing mill to separate the silver skin from ground cof- 
fee. Baker v. Duncombe Mfg. Co. (rccently dccided by this court), 
146 Fed. 744, and many cases there cited. It is not invention to adapt 
to an ordinary windmill the combination of an internai toothed spur 
wheel with an external toothed pinion, for the purpose of convert- 
ing a revolving into a reciprocating motion. Mast, Foos & Co. v. 
Stover Mfg. Co. Ail that Martin, the patentée in that case did, in the 
language of the Suprême Court (177 U. S. 493, 20 Sup. Ct. 708, 44 L. 
Ed. 856) was "to apply it [the combination] to a new purpose in a ma- 
chine where it had nOt before been used for that purpose." This, we 
think, well expresses the true meaning of Voigtmann's efïort. 

We hâve not overlooked the importance attached by plaintiffs' coun- 
sel to the location of the fusible link by Voigtmann "at a point opposite 
the opening" of the window. No one can doubt that its location at or 
near that point more quickly subjected it to the current of rising bot air 
than it would hâve been if it had been located further avvay from the 
opening, especially so if the fire came from outside the building ; but 
such location of the fusible link, where it reasonably should be placed 
to insure the performance of its intended function, is so obviously 
proper as not to impress it with the inventive quality. Any one, ar- 
ranging a device of the kind in question, at ail familipr with the laws 
of physics, would instinctively place the link required to be specdily 
consumed where the fire would naturally reach it quickest. 

The argument made by counsel for appellants in favor of patent- 
ability based on the utility, public acceptance, or magnitude of sales of 
the patented article is appropriate in cases of doubtful invention, and 
sometimes is sufficient to turn the scale ; but as we are unable, in view 
of the prior art, to consider the question of invention doubtful, but, on 
the contrary, hold that the inventive faculty was not exercised by Voigt- 
mann, the argument avails nothing to appellants. McClain v. Ort- 
maver, 141 U". S. 419, 12 Sup. Ct. 70, 35 L. Ed. 800 ; Adams v. Bel- 
laire Stamping Co., 141 U. S. 639, 12 Sup. Ct. 66, 35 E. Ed. 849 ; 
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Grant v. Walter, 148 U. S. 547, 13 Sup. Ct. G99, 37 L. Ed. 552; Duer 
V. Corbin Cabinet Lock Co., 149 U. S. 216, 13 Sup. Ct. 850, 37 L. Ed. 
707; Union Biscuit Co. v. Peters, 125 Fed. 601, 60 C. C. A. 337; Mast, 
Foos & Co. V. Stover Mfg. Co., supra. 

The question of patentable invention now under considération bas 
been heard and determined adverselv to complainants by the Circuit 
Court of the Northern District of Illinois (133 Fed. 934), the Circuit 
Court of Appeals for the Seventh Circuit (Voigtraann v. Perkinson, 138 
Fed. 56, 70 C. C. A. 482), and by the court below in this case (133 Fed. 
298). Thèse courts hâve differed somewhat in their reasons, but ail 
hâve reached the same conclusion — that the patent is void for want of 
invention. Observing the principle announced in Mast, Foos & Co. v. 
Stover Mfg. Co., supra, we should at least give those prior adjudica- 
tions, made upon substantially the same record as is now before us, the 
most serious considération and persuasive force. This we hâve donc ; 
and having examined the question independently, and having reached 
a conclusion in harmony with them, we most justly feel the greater con- 
fidence in its correctness. 

The decree of the Circuit Court, dismissing the bill, is affirmed. 



FITZGERALD MEAT TUEE CO. v. MORRIS et al. 

(Circuit Court of Appeals, Seventh Circuit. Oetober 24, 1906.) 

No. 1,202. 

Patents— Invention— Méat Tree. 

The Oehmen patent, No. 688,G74, for a mcat tree is void for lack of 
patentable invention, in view of the prior art and of prior devices used 
to display goods, practically the same in construction and mode of 
use. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 
For opinion below, see 142 Fed. 7G3. 

The appeal is from a decree dismissing, for want of equity, appellant's bill 
to restrain the infringement of letters patent No. 688,074, issued to Peter 
Oehmen, December 10, 1901, for improvements in nieat trees. No question 
is made that appellant's device is not a copy of the patented device. The 
claim in suit is this : 

In a meat-tree, the combination of a suspendable tree body or bar, made 
of unifonn slze throughout its principal length, and provided at its upi>er end 
with means for detachably engaging a Rup]>ort, and a plurality of cross-trees 
or meat-supports mounted upon said tree-body, eacli comprising a cross-bar 
having slidiug engagement with the tree-body, and ))rovided at its opiX)site 
ends with supporting-bars arranged parallel with each other, a row or séries 
of projections upon each supporting-bar, and means for securing said cross- 
trees in adjusted position upon the meat-tree body, substantially as described. 

The patents citedl on hearing are as follow.s: 

No. 62,158, Feb. 19, 1SC7, W. M. & R. Savage. 

No. 303,177, Aug. 5, 1884, W, II. Miller. 

No. 3,'!1,758, Dec. 8, 1885, R. Barrett. 

No. 336,123, Feb. 16, 1886, J. W. Leggltt. 

No. 358,475, Jlarch 1, 1887, J. R. Palmenberg. 

No. 361,245, April 12, 1887, F. A. Weber. 
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No. 405,257, June 18, 1889, C. E. Harris. 
No. 436,382, Sept. 16, 1890, J. Schaub. 
Xo. 485,975, Nov. 8, 1892, S. Newman. 
No. 550,(H8, Nov. 19, 1895, W. L. Ketchum. 
No. 5.54,717, Feb. 18, 1896, T. F. McGami. 
No. 628.784, .Tuly 11, 1899. J. .J. PitKgerald. 
No. 629,105. ,Tuly 1,8. 189!), .J. J. Fitzgerald. 
Further facts are stated in tlio oiiinioii. 

Chas. C. Linthicum, for appellant. 
A. H. Adams, for appellec. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion. 

Prior to tlie patent in suit, the method of smoking méat, in packîng 
houses, was to carry tlie cuts of méat to the smoke house in trucks, 
pass them in through a door where they were hung, one pièce at a 
time, by means of a short stick or skewer passed through the loop of 
the string attached to the eut, the ends of the stick being laid on tim- 
bers supported by continuous ledges projecting from the side walls of 
the smoke house. 

The Oehmen méat tree is a suitable tree body made of uniform 
diameter through its principal length, upon vvhich are mounted a num- 
ber of cross trees, each cross tree provided at its outer ends with sus- 
pension bars, arranged to extend parallel with each other, and prefer- 
ably at right angles to the cross bar ; the length of the cross bar being 
such that the parallel bars shall be far enough apart to insure that the 
cuts of méat shall hang out of contact with each other, but so close as 
to economize space. The cross trees are vertically adjusted by means 
of a hub arranged concentrically with the tree, and set by a set screw ; 
and horizontally by means of rows of studs placed at intervais apart, 
throughout the length of the bar; the whole tree being mounted to a 
trolley rail by means of a hook or other support. 

The advantages of this method over the old method are apparent. 
Under the new method, the trees are loaded before being run into the 
smoke house, and run out again before unloading; thus saving the 
repeated handling of the cuts — a sanitary improvement. In the same 
way time and labor is saved — a pecuniary improvement. Another 
advantage is that the capacity of the smoke house is increased through 
the adjustability, vertically, of the méat trees — the ledges in the old 
smoke house being stationary. Still anothèr advantage : That under 
the new method, the smoking process is continuous, thus saving the 
time and expense of cooling off and refiring every time the- méat is 
changed. Indeed, had Oehmen bridged, with his device, the whole 
of this improvement, and patented either the improved process or the 
mechanism that made the improved process practicable, the validity 
of his patent could not be easily questioned. 

But the Oehmen patent does not bridge this improvement. It does 
not cover a process of any kind; nor did it give being to mechanism 
that for the first time transported méat to and fro upon méat trees. 
It did not, in any way, introduce the idea that distinguishes, as a unit, 
the new method from the old. Prior to the Oehmen patent, sausages 
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were carried înto the smoking rodm in cages, and by means of trolleys. 
Prior to the Oehmen patent, Fitzgerald provided méat trees running 
on trolleys, differing only from the Oehmen méat tree in the arrange- 
ment of the hooks or cross bars on which the méat was hangcd. 
Then, too, there were the McGann and Miller display trees, employ- 
ing in substance, the parallel bars of the Oehmen tree, or radial bars 
almost technically their équivalent, vertically adjustable — display trees 
only, it is true, but containing ail the mechanical arrangements that 
distinguish the Oehmen tree. 

Hère, then in the prior art are to be found the idea that differentiates 
the new method of smoking from the old, as well as the mechanical 
means through which the idea is made to work; so that Oehmen, at 
most, could bave but a very narrow patent upon the spécifie construc- 
tion described. 

Even that we cannot allow him, for bis construction differs from 
the display trees only in the adaptation of the parallel bars to hams 
and other cuts of méat — an adaptation that mechanical skill readily 
suggests. 

But it is urged that though the Oehmen tree, employed as a display 
tree for the handling of articles of merchandise, would, in its spécifie 
construction be fully anticipated by the prior art, the fact that it was 
intended for the handling of hams in a smoke bouse, to be transported 
thereto and therefrom by means of a trolley, takes it out of the antici- 
pation. We do not think so. Certainly it would not be taken out 
were it to be used for the handling of hains on exhibition in a méat 
shop ; for the mère adaptation of the parallel bars to hams, instead of 
other articles of merchandise, does not évidence invention ; and this is 
not affected by the fact that the tree is intended to be transported in 
and out of a smoke house ; for transportation by trolley, in and out of 
méat houses, was aiready old in the art. Indeed the patent lays no 
claim to such conception as a thing new in the art. 

The decree of the Circuit Court is afiirmed. 
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WESTERN ELECTRIC CO. r. GALESBURG UNION TELEPHONE CO. et al. 

(Circuit Court, N. D. Illinois, S. D. February 14, 1905.) 

Patents— Double Patenting— Téléphone Switciiboards. 

Tlie ScribiK-T patent, No. (i(;9,708, for apparatus for tele])hotie switeh- 
boards, consistinK esseutially of a "visible test" System for indicating au- 
toniatleally whetber a ]iartic-rlar line is open or busy by means of electrlo 
lamps, diseioses Invention, altliough of narrow seope in view of the prior 
art, but is void for double pateuting ; patent No. ri74,(XK!, to tlie sauie 
patentée, appliod for later, but granted prior to No. ()GI),708, although 
elainied to be for a "combination" of an audible and a visible test System of 
signais, disclosing tbe deviee of the later patent in itsentirety, witb neither 
éléments nor funotions modifled or changed by the added feature for 
audible test. Also hcUl not infringed, If coneeded validity. 

In Equity. On final hearing. 
Affirmed on appeal, 144 Fed. 684. 

Thls bill is for alleged infringement of letters patent No. 000,708, Issued 
March 12, 1901 (on application filed February 28, 1895), to Charles B. Scribner. 
for "apparatus for téléphone switebboards." The coniplainant is the owuer of 
this patent, and manufactiu'es and installs téléphone switebboards, and has 
the invention In question embodied in several exchauges. The défendant Gales- 
burg Union Téléphone Company is a local excUange at Galesburg. II!., and em- 
ploys a form of signaling apparatus which is alleged to embody the patent 
invention. The spécifications of the patent state that the "invention relates 
to the signaling and testing appliauces of téléphone switchboards," and then 
describes the invention in gênerai terms as foUows ; "It comprises two co- 
opérative features which coneern, respeetively, the transmission of signala from 
the substation of a téléphone line to the téléphone switchboard and the indi- 
cation of the frtHî or 'busy' condition of a line to an operator mailing connec- 
tion witli it. The objects of the first-mentioned feature are to efCeet the trans- 
mission of the signais for connection and diseonnection at the téléphone switch- 
board automatically in the use of tlie substation apparatus and to efface the 
call signal and substitute for this signaling instrument a différent signaling 
deviee adapted to respond to the signal for disconnection. The object of tbe 
second feature is to indicate automatically to an oi)erator establishing con- 
nection with a line at any section of the switchboard whether the line be free 
for use or not, in order that she may not interfère with a connection al- 
ready existing." 

The patent as issued contains seventeen daims, but Infringement is predi- 
cated on four of thèse claims, the sixth, seventh, cighth, and eloventb, reading 
as follows ; 

"'0) The combination, with a téléphone line, of a relay res]ionding to eur- 
rents iu the liue, a local circuit including a source of current, a resistance- 
coil, and a line-signal lamp, coutrollcd by the relay, the line-sigiial boing as- 
sociated with a spring-jack of the line, a connectiiig-plug for use with the 
spring-Jack, a clearing-out signal lamp assooiatcd with the connecting-plug, and 
switch-eontacts adapted to close a shunt-circuit through the clearing-out signal 
lamp about the line-sigual lamp and the contact-points of the relay when the 
plug is inserted into the spring-jack. substantially as descril)ed. 

"(7) The combination with a téléphone line, provided with a switch at the 
substation for closing the line-circuit while the téléphone is in use. of a relay 
and a source of current in the line at the central station, a sjiring-jack con- 
nected with the line, a liue-signal lamp associated with the spring-jack, a 
local circuit coutrollcd by the relay including the line-signal lam]i, a I)ranch 
from o]ie terminal of the sigual-lamp to an insulated coutact-piece in tlie 
spring-jack, a plug for making connection with the line, a conductor terminating 
in a contact pièce in the plug adapted to register with the said insulated con- 
tact-piece in the spring-jack, forniiiig the terminal of a conductor including a 
clearing-out signal Iniup and ccmiected with the renialning terminal of the 
signal-line lamp, substantially as doscribed. 
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"(8) In comblnation, two téléphone lines, each terminating in a spring-jack 
and each inoluding a relay and a source of current adapted to respoud to 
current in the Une during the use of the substation instruments, a connecting- 
plug in each spring-jaclî, a deviee in eacli i)lug-circait for perniitting tlie trans- 
mission of téléphonie current theroin but preventing tlie pasKage of contiiiuous 
current troin one plug to the other, a Une-signal associatod witli the s))ving-jac'k 
of each Une. and a clearing-out signal associated with eacli conuectiug-plug, 
the Une-signal of one Une and the corresponding clearing-o\it signal beiug in 
parallel branches of a local circuit, the conductor includiug each line-signaJ 
being controUed by the corresponding line-relay, whereby clearing-out signais 
are substituted for the Une signais and currents in tlie différent lines are 
caused to give independent signais." 

'•(11) In a testing deviee for multiple switchboards, tlie comblnation with 
test-contacts in the différent spring-jacks of a Une, of a source of current per- 
manently connected through a resistance-coil with the test-contacts, a counect- 
ing-plug, and a contact-piece therein adapted to register with said test-contacts 
and forniing the terminal of a conductor connected with the free pôle of said 
battery, another connecting-plug and a similar contnct-piece theroin, a signal- 
lanip in the conductor terminating in the said oontact-piece, said lamp being 
adapted to be illuminated by the fuU current through the resistance-coil, 
whereby the présence of the existing connection is automatically indicated when 
the last-mentloned connecting-plug is inserted hito the spring-jack." 

Edward Rector, George P. Barton and De Witt C. Tanner, for ap- 
pelant. 

Charles A. Brown, for appellees. 

SEAMAN, District Judge (after stating the facts). The great 
invention of the téléphone was disclosed to the world within the past 
30 years, but the devices for improvement in its use hâve so multiplied 
that thousands of patents hâve issued in this spécial art. For the 
development of usefulness in the present-day téléphone exchange 
the value of the leading inventions in switchboards and signais cannot 
be overestiniated, and the patents therefor may justly be entitled to 
libéral construction in so far as they pioneer the way for new and better 
uses in the new art. The improver, however, cannot be granted 
monopoly of well-known means and uses to bar others from the full 
benefit of pre-existing art. Hence the limitations which must be 
observed in the construction of patents, in so far as the means and 
uses are within the prior art. Each patent must rest on the character 
of the invention, it discloses, in the light of the art— upon its merits 
alone — and for its interprétation the court can give no heed to sug- 
gestions which were made in this argument upon one and the other 
sides, either of many meritorious inventions by the patentée, or of the 
alleged monopolistic contract under which the complainant opérâtes. 

The patent in suit— No. 669,70<S, granted March 12, 1901— is one 
of a séries of three patents granted to Scribner, on applications, re- 
spectively, in February and July, 1895, ail relating to a signaling Sys- 
tem for the téléphone exchange. The first application resulted in 
patent No. 548,828, October 2.3, 1895, and is described in the brief 
for complainant as "the audible test system." The second, filed the 
same day as the first, is described as "the visible test System," but was 
not allowed until March 12, 1901, and is No. 669,708 in controversy. 
The third application, July 5, 1895 (as thus mentioned), "illustrated 
and described both Systems, and claimed only the comblnation of the 
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two," and patent issued thereupon as No. 574,006, December 29, 1896. 
The other patents for signaling and exchange Systems — No. 559,411, 
issued to Scribner and McBerty, May 5, 1896, on application of 
February 28, 1895, and No. 559,616, issued to Scribner May 5, 1896, 
on application filed January 8, 1895— are pertinent références in 
the briefs, the first mentioned being the patent in issue before 
Judge Hazel in the so-called "Rochester Case." The state of the art 
in signaling devices is disclosed in other patents in the record. Three 
défenses are urged: (1) Want of patentable novelty; (2) double 
patenting, on référence to No. 574,006; (3) noninfringement. The 
extended and interesting oral arguments and illustrations impressed 
me with the view that neither of thèse contentions on behalf of the 
défendant could be set aside as entirely without force, and that in any 
aspect of the évidence the scope of invention was narrowed so that 
infringement could not be found in the défendants' signaling means 
and System. Since the hearing I hâve not only read the elaborate 
printed arguments of counsel and much of the discussion by the ex- 
perts, but hâve given particular re-examinations, as intervais of time 
hâve afforded opportunity, to the propositions and authorities dis- 
cussed in both briefs on behalf of the complainant, and am sure that 
the various contentions hâve received considération. My conclusions, 
however, will be stated without the extended discussion which an in- 
teresting case well presented would seem to justify, if time were avail- 
able. 

1. Upon the first défense of patentable novelty (apart from the 
question of double patenting), I am satisfied that sufficient invention 
appears to sustain the patent, though narrow in its scope. While it 
is true that Scribner and other inventors had theretofore furnished 
supervisory signais in the art which closely approached that of the 
patent in means and resuit, none at the date of the application were 
clear anticipations; and the simplicity of the signal-relay means and 
System disclosed by the patentée, as now viewed in the light of the 
earlier contributions, cannot serve to relegate this useful improvement 
to the bourn of "mère mechanical skill." Nor do I fînd the contention 
of inoperativeness tenable. 

2. The second ground of défense is not free from difficulty in its 
solution under the authorities, but I am of opinion that the patent in 
suit cannot be upheld under the rule against double patenting, as ex- 
emplified in Miller v. Eagle Manuf. Co., 151 U. S. 186, 196, 14 Sup. Ct. 
310, 38 L. Ed. 121, and cases there cited. As before mentioned, this 
singular condition arises out of the division of applications by the in- 
ventor and their allowance in reverse order by the Patent Office. One 
application was directed to the "audible test System," and another of 
like date to the "visible test System," while a third was filed four 
months later for a purported "combination of the two Systems." The 
last-mentioned application for the so-called combinations, which de- 
scribed and covered fuUy the "visible test System" of the patent in 
suit, resulted in a patent (No. 574,006) which antedates some four 
3-ears the "visible test" grant in patent No. 669,708. Can the later 
patent be upheld under such circumstances, when the spécifications 
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and daims of the earlier patent are fairly analyzed? The ruie against 
double patenting bas long been recognized as inhérent in the statutory 
authority for the grant, se that the invention disclosed by the applicant 
and embodied in the grant cannot be split up to thus obtain benefits 
therein beyond a single patent. Difficnlty ariscs in the application 
of the doctrine, both through the divisional methods which hâve pre- 
vailed in the Patent Office and through the varions définitions of the 
test of double patenting in the reportcd cases. I hâve examined the 
authorities cited in the reply brief of complainant upon this point, 
and the gênerai line as well ; and, while the question is interesting, 
review of their définitions and distinctions when applied to the unmis- 
takable import of thèse patents is deemed unnecessary. As remarked 
in Miller v. Eagle Mfg. Co., 151 U. S. 301, 14 Sup. Ct. 316, 38 L. Ed. 
121: 

"It is not the resuit, effect, or purposo to be iiceomplisherl whieli constitutes 
invention, or entitles a party to a patent, but the nieclianical uieans or instru- 
mentalities by which the object sought is to be attained." 

So the means and System embodied in the instant patent are identical 
with those shown and embodied in No. 574,006, aside from the addi- 
tional circuit provided in the latter to make the "audible busy test" of 
the earlier patent. The fact that the spécifications of No. 574,000 
refer to the prior applications and state that the "présent invention" 
has "efïected a combination of thèse tvvo test Systems, making a com- 
posite test System which possesses spécial advantages," and that the 
patent is termed in the discussion a combination patent, is not deter- 
minative. Association of the alleged two test inventions in one is not 
per se another invention, and the name assumed for the System in the 
application cannot make it a true combination. The means and Sys- 
tem of the patent in suit are plainh? embodied as an entirety in No. 
574,006, with neither éléments nor functions modified or changed by 
the added feature for audible test; and I am constrained to the view 
that invention therein rests alone on the means for visible test. So 
considered, the invention disclosed is single, not separable, and none 
of the authorities referred to sanction a second grant of monopoly. 

3. If, however, the foregoing view of the invalidity of the patent 
is erroneous, I am satisfied that the défense of noninfringement is well 
asserted, under the interprétation which must be given to the claims 
of the patent. The signaling and tests in the prior art had progressed 
to the extent of furnishing both audible and visible tests at the télé- 
phone exchange prior to the invention in controversy, and by means 
closely approaching it, plainly appears. The broad construction for 
the System of the patent which is claimed in support of the charge of 
infringement would bar means and uses which were clearly within the 
nghts of the public when this inventer entered upon the improvement. 
Of course, the claims cannot be thus construed. As before stated the 
invention is of narrow scope, however bénéficiai for exchange opéra- 
tion, and must be limited accordingly so that the prior art reinains 
free. The patent thus described the invention: 

"My invention consists in arranging two suoli signais in parallel branches of 
a local circuit and in eontrolling the contiuuity of oue of the branches by a 
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volny responding to curreuts in tlie téléphone line. The signal in the branch 
controlled by the relay is designed to act as an individual signal and is per- 
maneutly assoclated with a particular line. The other signal niay be asso- 
ciated with one of the plug-cireuits provided for uuiting différent telephone- 
llnes, and the branch inoluding it may be normally open, torminating in a 
contact-piece in the connectlng-plug adapted to complète the branch while the 
plug is in use in a spring-jaek." 

The feature of the structure in which invention is found, in my 
understanding of it, is the introduction of the résistance coil, ra, for 
its spécial function in the System — well Itnown in the gênerai art for 
like effect, but novel in this application for téléphone signaling. As 
described in the brief for complainant it is "of such character as to 
limit the flow of current through the circuit, permitting a sufficient 
amount to flow to illuminate the lamp, but not sufficient to illuminate 
it if the flow of current be materially reduced." Thus signal lamps 
identical in kind — supervisory and line — are controlled and reciprocal- 
ly control each other. When one lamp is alone connected in circuit 
the current will light it; but, when both are connected, in parallel both 
are extinguished, as the distributed current is then insufficient to light 
them — a résultant being the désirable so-called "visual busy test" of 
the patent. While the gênerai shunting efïect was old, the par- 
ticular arrangement and shunting efïect of one lamp on the other 
was novel. I am satisfied that this feature is absent from and 
foreign to the defendant's System and structure. While two résist- 
ance coils are used therein, they hâve a différent function in the Sys- 
tem ; and the introduction of a résistance means by the patentée can- 
not exclude other uses of that well-known provision in the art. The 
supervisory lamp is not lighted by the opening of the line lamp cir- 
cuit, and the lamps do not reciprocally control each other. The 
means set forth in the patent, which is the sole feature of novelty in 
the combination, is not thus used in the défendants' device for the con- 
trol of the supervisory signal ; nor does the défendants' structure furnish 
the "visual busy test" which is the distinguishing feature of the patent 
over the prior art. It was well demonstrated at the hearing, if not 
clear from the nature of the éléments, that the supervisory lamp of 
the défendants' device was not adapted to bc lighted by the fuU cur- 
rent through the résistance there provided, and was not so lighted. 
In other words, the particular function of the patentee's résistance 
coil is not performed by the résistance used by the défendants, and is 
not within the purview of its structure or System. The contention 
that the visual busy test was not only obtainable therein, but was in 
fact used in the opération of the défendants' exchange, is, in my opin- 
ion, not established by the testimony introduced to that end, and is 
inconsistent (for practical purposes) with the démonstrations and 
recognized principles of the structure. 

Other and minor features of différence do not require mention, 
as the distinctions referred to are deemed sufficient. Analysis of the 
Systems, respectively, is deemed unnecessary for this summary of 
views. 

Decree will follow dismissing the bill for want of equity. 
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RUMFORD CHEMICAL WORKS v. HYGIENIC CHEMICAL CO. 
(Circuit Court, D. New Jersey. December 7, 190G.) 

1. JUDGMENT— PeKSONS CONCLUDED— PEIVIES IN SUIT FOB InFBINGEMENT OF 

Patent. 

Tlie rule that one not a party to a suit for tlie infrlngement of a pat- 
ent may be bound as a privy iy the judgnient or decree therein applies 
oiily to cases wliere, by agreement, a joint défense is made or a principal 
défends bis agent, or a licensor his licensee, or other lilie relation con- 
tractual or représentative exists. One is not bound as a privy merely be- 
cause be contributes to the défense, witliout having tbe rigbt to con- 
trol tbe proceedings or to ai3i)eal from the judgment or decree. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, §§ 
1190-1194. 

Opération and effect of décision in équitable suit for infrlngement of 
patent, see Westingbouse Electric & Mfg. Co. v. Stanley Instrument Co., 
68 C. C. A. 541.] 

2. EviDESCE— Testimony of Deceased Witness— Mode of Proof. 

The testimony of a deceased witness given in anotber case cannot be 
sbown in a subséquent suit merely by producing a witness who testifies 
to tbe correctness of the printed transcript of such testimony as contained 
in the record in tbe prior suit, and then putting into the record such parts 
of such printed testimony as counsel may deem material or important to 
bis case. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 20, Evidence, §§ 
241&-2422.] 

3. Patents— OoNTBiBUTORY Infkingement. 

A défendant cannot be cbarged with contributory infrlngement of a 
patent for a baking powder merely because of the sale to an infringing 
manufacturer of an article which constitutes an élément in the patented 
produet, but which is also a common article of conmierce, used for other 
purposes, without convincing proof that the article sold was used in the 
manufacture of the infringing produet, and that défendant sold It know- 
ing, or having reasonable cause to know, that it was to be so used. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 38, Patents, § 402. 

Contributory infrlngement of patent, see Edison Electric Light Co. v. 
Peninsular Light, Power & Heat Co., 43 C. C. A. 485.1 

In Equity. On final hearing. 

C. A. L,. Massie (Philip Mauro, of counsel), for complainant. 
Whitridge, Butler & Rica (Willard Parker Butler and John French, 
of counsel), for défendant. 

CROSS, District Judge. The bill of complaint seeks to hold the 
défendant liable for contributory infringement of letters patent No. 
474,811, for a baking powder, dated May 17, 1892, issued to one 
Charles A. Catlin, and duly assigned to the complainant. The validity 
of the patent has been established by the Circuit Court of Appeals for 
the Second Circuit. Rumford Chemical Works v. New York Baking 
Powder Company et al., 134 Fed. 385, 67 C. C. A. 367. It appears 
in the case that there are two corporations bearing the name of Ply- 
gienic Chemical Company; that one is a New York corporation, and 
the other, the défendant, a corporation of this state ; that the New 
Jersey corporation is a manufacturing corporation chicfly, and the 
New York corporation its selling agent, although it also sells the prod- 
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net of other manufacturers. A suit was begun in the year 1904 in 
the Circuit Court of the United States for the Southern District of 
New York against both of said corporations and others, charging 
infringement of the above-mentioned patent, and a preliminary injunc- 
tion was issued against ail of the défendants, except the Hygienic 
Chemical Company of New Jersey, as to which défendant the bill was 
dismissed without préjudice, for the reason that no évidence of a sale 
of the infringing article made by that corporation within the South- 
' em district of New York appeared in the case. In the case at bar the 
défendant , has introduced no testimony, and claims that the évidence 
ofïered by the complainant is insufficient to support the material alléga- 
tions of the bill. 

The complainant insists, in the first place, that this défendant is 
bound by the decree entered in Rumford Chemical Works v. New York* 
Baking Powder Company et al., supra, for the reason that the défend- 
ant herein contributed financially to, and otherwise aided in, the défense 
of that suit, and that consequently it was a privy thereto and is bound 
thereby. It is true that Mr. Heller, who is the président of and inter- 
ésted as a stockholder in both of the Hygienic Chemical Companies, 
gave testimony in that suit ; but how, for what purpose, in what char- 
acter, or under what circumstances does not appear. There is no 
évidence whatever that he sought to control. had the power to control, 
or did in any wise control that litigation. The mère fact that he was 
président of the Hygienic Chemical Company of New Jersey, and a wit- 
ness in the suit, certainly shows no control over the suit, or any such 
interest as would make the corporation of which he was président a 
privy thereto. As to proof of any financial contribution by the défend- 
ant herein to the expenses of the New York litigation in which com- 
plainant's patent was sustained, I find none that is convincing. The 
weight of the testimony is that such contribution as was made was 
made, not by the défendant, but by the Hygienic Chemical Company of 
New York. Certainly the défendant herein cannot be concluded as a 
privy to that suit, without satisfactory évidence appears of such facts 
as the law deems necessary to establish privity. For the purpose ob- 
viously of showing that the contribution to the défense of the primary 
suit alleged to hâve been made by the New York corporation was to ail 
intents and purposes made by the défendant herein, évidence was ad- 
duced intending to show that the défendant and the Hygienic Chemical 
Company of New York were one and the same corporation, and were 
practically controlled by the witness Heller, already referred to, and 
a Mr. Hirsh. It appears that thèse two men were largely instrumental 
in the organization of both corporations, and at that time controlled 
substantially ail of the stock thereof, and this situation might bave been 
presumed to continue, had not Heller, while under examination as 
a witness for the complainant, testified that it was not a fact that he 
and Hirsh at the time of the examination owned practically ail of the 
stock of the two corporations. Later, in reply to a question asking 
what proportion of the capital shares of the Hygienic Chemical Com- 
pany of New Jersey the witness and Mr. Hirsh owned, the witness re- 
plied that he could not answer without examination, whereupon com- 
plainant's counsel requested the information for a later session, and the 
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defendant's counsel expressed a willingness to produce the facts at a 
subséquent hearing. The matter, however, seems to hâve been dropped, 
as nothing further in that connection appears in the case. As already 
stated.the testimony shows that the New York corporation is the selling 
agent for the New Jersey corporation, but it also shows that the latter 
corporation does not own or control a single share of the stock of the 
former. The fact that the witness Heller is président of botli corpo- 
rations has already been adverted to. Thèse are ail the facts tending to 
show that the corporations are identical. At the time of their organiza- 
tion they seem to hâve been controlled by two men, but that situation 
was subsequently changed as appears from the testimony of Heller 
above given; but to what extent or when is not made clear, through 
the failure of the complainants to prosecute the examination of the wit- 
ness to a definite resuit. I think the testimony insufhcient to show the 
oneness of the two corporations. There is no évidence of any agreement 
between the défendant herein and the défendants in the New York 
litigation (which established complainant's patent) as to a joint dé- 
fense of the suit; nor does it appear that this défendant, or, indeed, 
the New York corporation, had the right to control the proceedings, 
assume any active part therein, cross-examine the witnesses, or ap- 
peal from the judgment. I hâve found no case which goes to the 
length of saying that one who merely contributes to the défense of 
a suit is bound as a privy by the resuit théreof. Such a contribution 
might well be made from charitable or other good and sufficient rea- 
sons. The rule invoked is only applicable to cases where by agreement 
a joint défense is made or a principal défends his agent, or a licensor 
his licensee, or other like relations contractual or représentative exist. 
As said by Hawley, J., in Theller v. Hershey (C. C.) 89 Fed. 575: 

"The law is well settled that parties and privies inehide ail who are directly 
interepted in the subject-matter, and who had tho right to malve défense, con- 
trol the proceedings, examine and eross-examine witnesses, aud appeal from 
the judgment" 

To the same effect is the case of Miller et al. v. L,iggett & Mvers 
Tobacco Companv (C. C.) 7 Fed. 91. In Penfield v. C. & A. Potts 
& Co., 126 Fed. 475, Cl C. C. A. 371, it appears that earlier suits which 
were set up as a bar, had been defended by an agreement between the 
parties, to which they had contributed equally, under a stipulation that 
the same counsel should be employed in ail the suifs and a common 
agent appointed to assist the counsel, and that the évidence, so far as 
relevant, should be used in ail the cases — manifestly a totally différent 
situation from the one now presented. The case of David Bradley 
Manufacturing Company v. Êagle Manufacturing Company, 57 Fed. 
980, 6 C. C. A. 661, was especially relied upon by counsel of complainant 
upon the argumen*:, but the facts disclosed in that case are also totally 
unlike anytliing disclosed by the évidence in this case. The suit was 
brought for an infringement of a patent against a firm that was a 
branch of the company that manufactured the infringing devices, which 
manufacturing company conducted the défense to the suit and raised 
the question of the validity of the patent. It was held under those cir- 
cumstances that the decree for the complainant, establishing the valid- 
ity of the patent, bound the company conducting the défense. An 
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admission appears in the case substantially shovving that the company 
held to be estopped by the decree therein employed counsel, took charge 
of, and conducted the défense in the name of the défendant, paid the 
expenses thereof, and that this was done by the company the same 
as it would hâve been done for any argent, branch house, or customer 
engaged in seUing its manufactures. In the case of Morss v. Knapp 
et al. (C. C.) 37 Fed. 351, the défendants were held estopped by a 
prior decree because it appeared that they were the real défendants in 
the earlier suit, and that the nominal défendant was their agent. See, 
also, Australian Knitting Company v. Gormlv (C. C.) 138 Fed. 92. 
I am compelled to conclude that the défendant herein was not a privy 
to the litigation in the Southern district of New York, and was conse- 
quently not concluded thereby. 

Nor do I find any évidence of infringement of the complainant's 
patent by the défendant. The only évidence offered upon that point 
worthy of review was the introduction under objection of the évidence 
of a deceased witness, one Clotworthy, who was examined in Rumford 
Chemical Works v. New York Baking Powder Company, supra. 
Assuming that the issues in the two cases are substantially the same, 
although the record was not offered and there is no évidence that 
they are, still the évidence would only be admissible in a subséquent 
suit between the same parties or their privies — a situation which we 
hâve found does not exist — but, waiving that and assuming that my 
conclusion in that respect is unwarranted, the testimony was not ad- 
missible in the form in which it was offered. The witness produced to 
prove the testimony of the deceased witness did not attempt to give 
ail of his testimony, or ail of his testimony upon any given point. 
He testified that the printed record in the New York case which he 
had read or examined was a correct transcript of what the deceased 
witness testified to in his présence, whereupon counsel for the com- 
plainant, without offering the record, if, indeed, it were admissible, 
or having the witness testify to its contents at length, gave notice that 
he could print as a part of the complainant's record herein the déposi- 
tion referred to, or at least so much thereof as related to the point at 
issue; and in the record herein two or three pages of the testimony of 
the deceased witness taken from the printed record appear. I think the 
introduction of the testimony into the record in this manner was im- 
proper ; and, as objection was made thereto, it should be stricken out. 
The witness should himself hâve testified into the record what the 
deceased witness swore to, or the substance thereof, and it should not 
hâve been left to counsel to pick out and introduce such portions only 
as he might deem relevant or important to his case. It is for the court 
to say whether the testimony, or any part of it, was relevant. Counsel 
has evidently incorporated in this record, as appears by the numbered 
questions and cross-questions, only fragmentary and disjointed sélec- 
tions from the testimony of the deceased witness. Furthermore, if 
we consider the bill rencïered for the alleged infringing article, which 
appears by the Clotworthy testimony to hâve been sold to his company, 
the receipt therefor, and the testimony of Heller pertinent thereto, 
it is not certainly shown whether the sale was made by the New York 
or the New Jersey corporation. A prima facie case has not been made. 
14S F.— 53 
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Infringement must be proved, and cânnot be based upon conjectural 
testimony. 

The spécifie sale sought to be proven by the above testimony was 
of a barrel of acid phosphate, a constituent élément in the manufacture 
of baking powder, and the clainS is made that it was knowingly sold 
for the purpose of being used in the manufacture of baking powder, 
that it was designed and intended for that use solely, ànd that conse- 
quently the défendant by the sale became guilty of contributory in- 
fringement. Assuming that the article in question was sold by the 
défendant to Clotworthy or others, there is no évidence showing for 
what purpose it was sold or used, or that it was only useful when com- 
bined in the manner provided in the patent in suit. On the contrary, 
there is évidence that it was an article of commerce in gênerai and com- 
mon use for a number of spécifie purposes. It is true it could be com- 
bined and used as claimed m the patent, but it could likewise be used, 
and was sold and used for a variety of other purposes, and I find no 
évidence in the case to show that there was any agreement, knowledge, 
or understanding that any acid phosphate sold by the défendant was 
to be combined with other articles to infringe the complainant's patent. 
The complainant made Heller his own witness, and his testimony, 
corroborated by Wadman to some extent as to the variety of uses for 
which acid phosphate is manufactured, adapted, and sold, is uncontra- 
dicted. In order to establish contributory infringement, it should be 
convincingly shown that a granular acid phosphate manufactured by the 
défendant went into a baking powder, which infringed the patent in 
suit, and that the défendant manufactured and sold said phosphate 
knowing, or having reasonable cause to know, that it was to be used 
in an infringing baking powder. I find this doctrine supported by 
numerous cases. In Edison Electric Light Company et al. v. Penin- 
sular Light, Power & Heat Co. et al. (C. C.) 95 Fed., at page 673, 
it is said: 

"The doctrine of contributory infringement bas never boen applied to a case 
where the thing alleged to be contributed is one of geneial use, suitable to a 
great variety of other methods of use, and especially where there is no agree- 
ment or deflnite purpose that the thing sold shal] be employed with other 
things so as to Infringe a patent right. The cases which are cited (Thompson- 
Houston Electric Co. v. Kelsey Electric Ry. Specialty Co. [C. C] 72 Fed. 1016; 
I-Ieaton-Peninsular Button-Fastener Co. v. Kurel^a Specialty Co., 25 C. O. A. 
267, 77 Fed. 297, 35 L. R. A. 728), do not support the position taken ; for in 
those cases not only was the thing furnished pecuiiarly adapted to the in- 
fringing use, but the court found as matter of faot that tliere was a wrong- 
ful purpose on the part of the contributing défendant that the article supplied 
should be so used. Thèse are the eharacteristics of a case for malving one 
liable as a contributory infringer." 

In Bullock Electric & Mfg. Co. v. Westinghouse Electric & Mfg. 
Co., 129 Fed. 105, 111, 63 C. C. A. 607, the principle is laid down as 
follows : 

"The intent and purpose that the élément made and sold shall be used in 
a way that shall Infringe the comblnation in which it is an élément oonstitutes 
the necessary concert of action between hlm who furnished the single part 
and he who aetually does the injuryby the assenibling and; using of ail the 
parts in such a way as to be an infringement" — citiug cases. 
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See, aiso, Thompson-Houston Electric Company v. Ohio Brass Co., 
80 Fed. 712, 721, 26 C. C. A. 107 ; Standard Computing Scale Com- 
pany V. Computing Scale Co., 126 Fed. 639, 61 C. C. A. 541 ; Snyder 
et al. V. Bunnell et al. (C. C.) 29 Fed. 47. 

Upon the évidence adduced it would be inéquitable to hold the de- 
fendant guilty of contributory infringement. Taking into account ail 
the compétent évidence offered and giving to it full probative force 
and effect, it falls short of making a prima facie case against the de- 
fendant. I reach this décision with less hésitation, for the reason that, 
if the défendant were seriously encroaching upon the complainant's 
rights, it would seem reasonable to suppose that some évidence of the 
fact might hâve been produced other than that of an alleged sale made 
in 1901, supported only by incompétent or inconclusive proof. 

The bill will be dismissed, with costs. 



SCHNAUFFEB y. ASTE, 
(Circuit Court, S. D. New Yorli. December 4, 190C.) 

1. Eqtjtty— Pleading— Settinq Down Plea roB Aroxjment. 

By settinsr clown a plea for argument, tbe complalnant admits the facts 
pleaded tlierein. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 19, Equlty, § 409; 
Tol. 38, Patents, S 528.] 

2. Patents — Suits fob Infrtnoement— Plea. 

If a plea is to be allowed in a suit for Infrinirement of a pntrnt In nny 
case, It should reduee tbn issue to a single point, so that, couceding tlie 
facts to be as settled by the bilI and plea, a full and final détermination 
may be had, and unless It does so, and fully nieets the equities of the bill, 
It will be overruied. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 38, Patents, |§ 521, 
C23.] 

In Equity. Argument on plea interposed by défendant ,to bill of 
complaint in a suit for infringement of a patent. 
D. A. Usina and Arthur C. Fraser, for complainant. 
Lindsay, Kalish & Palmer, for défendant. 

RAY, District Judge. By setting do\vn the plea for argtimcnt the 
complainant has admitted the facts pleaded therein. General Electric 
Company v. N. E. Electric Mfg. Co., 128 Fed. 738, 63 C. C. A. 448 ; 
Farley v. Kittson, 120 U. S. 303-314, 7 Sup. Ct. 534, 30 L. Ed. 684; 
Burrell v. Hackley (C. C.) 35 Fed. 833. If, however, the plea does 
not go to ail the material allégations of the bill, and make a complète 
défense, and reduce the issue to a single point or question, the plea 
cannot be sustained. The plea in express terms refuses to confess 
or acknowledge the validity, or even the existence, of the letters pat- 
ent alleged, or the assignment tliereof. The bill of complaint allèges 
th?t défendant has made and sold, or caused to be made and sold, 
the infringing machine, and that défendant "is preparing yet more 
extensively to infringe said letters patent." The plea says: 
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"It never did manufacture any apparatus embodying the invention of the 
said patent. It is not threatening to and does not intend, now or at any time 
in tlie future, to manufacture, sell, or use any of tlie alleged infringing 
macliines, and lias finally and in good faitli eeased to purcliase, use, and sell 
the same, or any otlier embodiment of tlie Simis patent, and since May 21, 1906, 
lias purchased machines which it bas used and sold from the complainaut." 

This cornes short of saying it has not caused any of such machines 
to be made, or of saying it is not preparing to cause them to be made. 
If a plea is to be allowed in a suit for the infringement of a patent in 
anv case— and such practice is of doubtful propriety (Korn v. Wie- 
busch [C. C] 33 Fed. 51; Hubbell v. De Land [C. C] 14 Fed. 471- 
474; Thresher v. General Electric Co. [C. C] 143 Fed. 337, 340-341, 
and cases there cited) — it should reduce the issue to a single point, 
so that, conceding the facts to be as settled by the bill of complaint 
and plea, afull and final détermination may be had. Hère défendant 
says, in substance : 

"I do not admît you hâve any patent ; nor, if you liave, do I admit its valid- 
ity. I do iiot deny that I havo cauï^ed machines eon)i)lainert of as infringe- 
ments to be made, or that I hâve made extensive pre))aratious to infriu^e, if 
your letters patent are valid. I do not deuy I am prei)ared to iiifringe in 
the future." 

Défendant does say, however: 

"Having no knowledge of the alloged patent, I did purch.nse .nnd sell some 
of the alleged infringing macliines. On i-eeeiving notice of the patent I re- 
tunied the two reniaining uusold. I hâve never marte any. I ani not threat- 
ening to and do not intend, now or in the future, to make, sell, or use any 
of them. I hâve in good faith eeased to use, purcliase and sell." 

Thereupon he says complainant is not entitled to further prosecute 
the suit for infringement or to a decree for an accounting or for an 
injunction. I do not see that the equities of the bill are fully met 
and answered by the plea. Facts are alleged in the bill and not met 
by the plea which, if proved, will entitle the complainant to an injunc- 
tion and an accounting as an incident thereto. It seems plain the bill 
should be retained and a hearing had on full proofs, when the court 
can make such a decree as the proofs demand. See General Electric 
Co. V. New England Electric Mfg. Co. et al, 128 Fed. 738, 63 C. C. 
A. 448. 

Défendant may hâve 30 days from entry of order herein in whidi 
to file answer to the bill. 



STEINER V. SCHWARZ. 
(Circuit Court, S. D. New York. November 30, 190G.) 

1. Patext,s— Validity and Infringement— Dolt,. 

The Steiner patent. No. 695,121, for a doll in which there is a combina- 
tion of a walking meclianism and a sitting mechanism, with an apparatus 
making the legs rigidly perpendieular when walking and rigidly fixed at 
right angles to the body when sitting, was not anticipatcd, aud discloses 
patentable invention ; also liehl infringed. 

2. Same— Anticipation— FoBEiGN Patent. 

The instrument knovfii under the German law as a "Gebrauchsmuster" 
is not one the fillng of which charges any one with notice of its contents 
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or which lias the effect of a foreign patent as an anticipation of a sub- 
séquent United States patent. 

In Equity. On final hearing. 

Charles Schloemann (George L,. Wheelock, of counsel), for com- 
plainant. 

Frank v. Briesen, for défendant. 

HOIyT, District Judge. This action is brought for the alleged in- 
fringement of letters patent 695,121, issued to the plaintiff, Steiner, 
on March 11, 1903. The patent relates to a doU constructed so that 
it can walk when led forvvard gently by the arms, and can also sit. 
It contains three claims, only one of which, claim 2, is relied on in 
this case. This claim is as foUows : 

"In a doll of tlie class deseribed the combiiiation of a frame mounted in 
the body, and having shanlis pivotally connected tlierewith, plates mounted in 
the limbs of the figure and pivotaily eoiniected to tlie slianlis, a sprinai-pressed 
detent carried by tlie plates and adapted to be ensaj^ed and disengaged from 
the shanks vvheu it is desired to hâve tlie figure assume an upright or sitting 
position." 

Walking dolls are old, and the walking mechanism used in this doll 
is old. Sitting dolls are old ; the means of sitting being simply a joint 
at the bip. It is claimed that this patent is nothing but an aggregation 
of two old mechanisms, a walking mechanism and a sitting mechanism. 
But it is obvious that the mère aggregation of a walking mechanism 
and a sitting mechanism would not be sufficient to enable the doll both 
to walk and to sit, unless there was some additional mechanism mak- 
ing the legs of the doll perpendicular and rigid when walking, and 
bent when sitting. The only claim of novelty in this patent consists 
in the combination of the walking mechanism and the sitting mech- 
anism, with an apparatus making the legs rigidly perpendicular when 
walking, and rigidly fîxed at right angles to the body when sitting. 
This apparatus is described in the claim as a "spring-pressed detent 
carried by the plates, and adapted to be engaged and disengaged from 
the shanks when it is desired to hâve the figure assume an upright or 
sitting position." It consists in having two plates in each leg, pivotally 
connected, with a little opening in one and a little projection in the 
other, and a spring pressing them together, so that, when thèse plates 
are turned upon a pivot until the leg of the doll is vertical, the projec- 
tion slips into the opening, constituting what is called in the claim a 
"spring-pressed ' detent." This arrangement holds the leg of the 
doll rigidly upright when walking. A gentle pressure, however, re- 
moves this detent from the opening, and enables the leg to be moved 
up at right angles with the body, so as to permit the doll to sit, and, 
when the leg is at right angles, it becomes locked in that position by 
the same spring, holding it securely, until by gentle pressure the leg 
is moved again. The use of such a detent in other iinplements, such 
as carpenters' rules, trunk attachments, pocketknives, and others, is 
familiar; and it is claimed, therefore, that the entire combination 
claimed bas no novelty. But, although the invention is a narrow one, 
and should be strictly confined to exactiy what is described in the claim. 
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I think that a doll constructed in the manner described in the second 
claim is a substantial improvement over any doll previously constructed 
which was arranged to walk and to sit at the wish of the child play- 
ing with it. The same resuit was substantially attained by the Simonot 
patent ; but the rigidity of the leg when walking was accomplished by 
a rather elaborate system of rubber bands, which obviously would 
easily get out of order or break. I think that the method of con- 
structing the doll described in the complainant's patent showed a sub- 
stantial improvement in the simplicity and durability of the structure. 

In my opinion, also, none of the prior patents cited shows the same 
combination, and there was nothing in the prior art to invalidate the 
patent. The Kaemmer & Reinhardt Gebrauchsmuster is strongly relied 
on as an anticipation. In the first place, on the évidence, I do not 
think that it was an anticipation in fact. The plaintifï's évidence satis- 
fies me that he made his invention several years before he took out hi.^ 
patent in this country, and that Kaemmer & Reinhardt at fàrst paid him 
a royalty upon his invention. I think, also, that the évidence shows 
that the instrument known under the German law as a "Gebrauchsmus- 
ter" is not one the filing of which charges any one with notice of its 
contents. AH that is published is the title. Upon the évidence a 
"Gebrauchsmuster" is somewhat similar to a United States design pat- 
ent, but it is not a patent. It protects a new construction, without 
relation to its technical effect. In distinction from a United States 
design patent, a German Gebravtchsmuster protects not only the outer 
appearance or shape or artistic design of the model, but also the con- 
struction of the inner parts thereof. In examining a Gebrauchsmuster 
in the German Patent Office, as to whether the same is to be registered 
or not, the title of the Gebrauchsmuster only is considered, since the 
latter only is made ofificially public by printing it in the proper German 
publication. I do not think, therefore, that the Kaemmer & Reinhardt 
Gebrauchsmuster has the effect of a foreign patent, or that it consti- 
tutes any défense in this action. The évidence is clear that the défend- 
ant sold dolls covered by the complainant's patent, and has infringed, 
if the complainant's patent is valid. 

My conclusion is that there should be a decree for the complainant, 
with costs, and the usual référence to report upon the loss of profits 
and damage. The order should be settled on notice. 



MOYER V. PEABODY et al. 

(Circuit Court, D. Colorado. Novoiiiber 19, 190C.) 

No. 4,707. 

Courts— JuEisDicTioN of United States Courts— Actions xVgainst State 

OrriCERs— Use ob" Militia. 

Article 4, § 5, of the Constitution of Colorado, which malces the Gov- 
eruor the commander in chief of the miiitiii of the state, and authorizes 
liim to call out the militia to exécute the laws, suppress insurrection and 
repel invasion, and Colo. Sess. Laws 1897, p. 204, c. G.3, whicli provides 
more in détail for tlie exercise of such power, are not in conflict with 
the fourteenth amendinent to the fédéral Constitution, as autliorizina 
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any action in violation of personal rights, but are clearly within the 
powers of the state, and to give a fédéral court jurisdiction of an action 
against officers of tlie state to recover damages for aets done as claimed 
under authority of sucli provisions as in violation of constitutioual rights 
détendants nmst be alleged to hâve been guilty of a wanton abuse of the 
power thereby eonferred. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 13, Courts, §§ 820, 
823.] 

2. ailLITIA — AUTIIOEITY TO USE— EXERCISE OF EXECUTIVE POWER — lÎEVIEW BY 

THE Courts. 

Whetiier or not a state of insurrection exists in a locality requiring the 
use of the milltary of tlne state is a question to be deterininod l)y the ex- 
ecutive departnient of the state, and when so determiued its décision can- 
not be inquired into or reviewed by the courts. 

fEd. Note. — For cases in point, see Cent. Dig. vol. 34, Militia, ^ C ; 
vol. 10, Cent. Dig. Constitutionai Law, § 133.] 

3. SaME— LlABILITY OP MlLITARY OFFICERS— DlSCUEn ON ARY PoWER IN CASE 

OF ISSUREECTION. 

Where a state of insurrection bas been declared in a locality by the 
Governor of a state and tlie milltary authority Is being used to restore 
and maintain order, offlcers engaged in the military service may law- 
fully arrest and detain any oire wiio, from the information before them, 
they hâve reasouable ground to believe is engaged in su(;b insurrection, 
and tliey cannot be ruade liable civilly for an uniiitentional error. 

[Ed. Note. — For casesi in point, seo Cent. Dig. vol. 34, Militia, § 44.] 

At Law. On demurrer to complaint. 

The plalntiff allèges in the déclaration that lie Is a citizen of the United 
States, and a citizen and résident of the state of Colorado ; that the défend- 
ants also are citizens of the United States, and citizeus and résidents of the 
state of Colorado ; that he "brhigs this action in this court against said de- 
fendants under the Constitution of the United States, and under section 1970 
of the Revised Statutes of the United States by reason of the fact, as vvill 
more fully appear herelnafter in this complaint, that the défendants, under 
color of the Constitution of Colorado, and the laws thereof, subjected this plain- 
tiff to the deprivation of rights, privilèges and immunities seeured to hiin by 
the Constitution and laws of the United States" ; that the défendant, Peabody, 
was elected Governor of sald state in November, 1902, for a terni of two years, 
beginning January 13, 1903 ; that the défendant, Bell, was appointed adjutant 
gênerai of the National Guard of the state of Colorado, and the défendant, 
Wells, was appointed captain of a Company in said guard by the défendant 
Peabody, as Governor ; that the défendant Peabody, as commander-in-chief of 
the said militia, and the défendant Bell, as adjutant gênerai, dlrected and 
caused a portion of the said National Guard of Colorado to assemble in the 
City of Telluride, San Miguel county, Colorado ; that, while so assembled, said 
guard was under the direction, orders and control of the défendant Peabody, 
as commander-in-chief, and the défendant Bell, as adjutant gênerai, and the 
défendant Wells, as captain; that on Mareh 30, 1904, the défendants, acting 
as officers of sald National Guard, gave directions to, and eavised a squad of 
men, being a part of said National Guard, to arrest the plaintiff and imprison 
him in the city jail In the town of Telluride; that the plaintiff was confine<l 
and kept, foreibly and against hls will, from Mardi 30, 1904, until June 15, 
1904, and wlth force and arms was restrained of bis liberty and subjected to 
hardships, privations, humiliation, and disgrâce ; that the défendants claimed 
the right to arrest and detain the plaintiff by virtue of their being officers of 
the state of Colorado, and under the laws of Colorado, to wit, se<::tion 2 of ar- 
ticle 4 of the Constitution of Colorado, which is as follows: "The suprême ex- 
ecutive power of the state shail be vested in the Governor, who shall taUe 
(■are that the laws shall be faitiifully executed." And section 5 of article 
4 of said Constitution, as follows : "The Governor shall be commander-in- 
chief of the military forces of the state, except when they shall be called into 
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aetual service of the United States. He shall hâve power to caii out the ml- 
lltia to exécute the* laws, suppress insurrection and repel Invasion" ; that de- 
fendants claimed other statutes of Colorado gave tbem aiso the right to ar- 
rest, Imprison, and detain the plaiutitï, but that plaintiiï is unable to flnd 
said statute ; that after the arrest and détention of the plaintiff by the de- 
fendants he made application to the Suprême Court of the state of Colorado, 
the bighest court and court of last resort in said state, tor a vvrit of babeas 
corpus, in whicb apj)lication the plalntifC asserted tbat he was deprived of 
his liberty contrary to the laws of the state of Colorado, aud of tbo laws of 
the United States, and said court allowed the writ to issxie. That in tbeir re- 
turn to said writ Teabody, Bell, and Wells did not claim that the courts of said 
state, or in any part of said state, were overthrown and tbat a trial could uot 
he had to détermine any charge of crime made against the plaintiff ; tbat 
Adjutant General Bell, in his return to the writ, asserted that he was tbo ad- 
jutant gênerai of the National Guard of Colorado : tliat the Governor of Colo- 
rado had given him orders to arrest and detain the plaintiiï, and not to re- 
lease him under any circumstauces until further orders frora the Governor ; 
tbat the said Wells was at the time a subordinate military ofiicer under tbe 
direct comiuand of said Bell, and the défendant l'eabody certifled to tbe eor- 
rectness of said statement in Bell's return to the writ; and tbe said Peabody 
also stated tbat he was acting in his officiai capacity under the laws of Colo- 
rado reiatlng to the arrest, détention, and imprisonment of tbe said Moyer; 
that the Suprême Court of the state of Colorado refused to admit Moyer to 
bail, and finally rendered a judgment in said babeas corpus proceedings to tbe 
effoct that the Governor of tbe State, and tbe otber respondents tberein migbt, 
as officers of the state of Colorado, under the authority vested in tbem under 
the Constitution aud the sections above quoted, and the statutes of said state, 
hold and detain said Moyer until, in tbeir judgmeut, they saw fît to release him ; 
tbat this was deprivation of liberty witbout due process of law ; tbat by tbe 
acts and décisions of said Suprême Court plaintiff cannot obtain in the courts 
of Colorado any redress for the wrongs so inflicted upou him ; tbat said déci- 
sion is contrary to the provision of tbe Constitution aud tbe laws of tbe United 
States relative to personal rights; tliat the arrest and imprisonment of the 
plaintiff was witbout probable cause and witbout légal process or color thereof, 
and not in due course of law ; that the conduct of the défendants was in dis- 
regard of the rights of the plaintiff, guaranteed to him by the Constitution and 
the laws of the United States ; tbat tbe plaintiff was a law-abiding citizen ; 
that he was not a niember of the National Guard of the state of Colorado ; tbat 
at no time during his imprisonment was he accused of tlie commission of a 
crime, by complaint under oath lodged in any court of compétent jurisdiction ; 
that he was prevented from baving access to the courts, and from the privilège 
of demanding in any court the nature of the cause of tbe accusation under 
whicb he was held. He aslî;s damages. 

To tbis déclaration tbe défendants bave flled demurrer, for that, because : 
(1) This court bas no jurisdiction of the action ; (2) tbe déclaration does not 
state facts sutficient to eonstitute a cause of action against tbe défendants, or 
eitber of them ; (?.) that the mattcrs in controversy berein are res adjudicata, 
and in aid thereof tbe demurrants erave oyer of tbe record and o])iuion of tbe 
Suprême Court of this state in the habeas corpus proceeding above referrod to. 

On argument of the demurrer it was agreed that the proceedings of the Su- 
prême Court of Colorado in the babeas corpus case should he considered on the 
issue raised by tbe demurrer. 

Record in habeas corpus case : The pétition for the original writ of habeas 
corpus, filed In the Suprême Court of Colorado on April 15, 1904, sets forth a 
proclamation issued by tbe défendant, James H. Peabody, as Governor, on 
March 23, 1904, wherein it is proclaimed and declared that the county of San 
Miguel in tbe state of Colorado, Is in a state of insurrection and rébellion, by 
reason of the fact, as tberein recited, that armed bodies of men, hoth witbin 
and witbout said county, acting in conjunction, and about to unité, had threat- 
ened violence to the citizens of said county, and destruction of property. It 
further appears from tbe pétition that said Governor, on the day of issuing 
said proclamation, by written order, direeted the défendant Bell, as adjutant 
gênerai, to order out such troops as, in his judgment, neeessary, and to report 
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fortliwith to the slierifï of said San Miguel connty, and that he use sudi 
lucaiis as iiiay be uecessary, acting either in conjunction with or independent 
of the civil autborities, to restore peace aud good order in said commuuity, and 
to enforce obédience to the Constitution and laws of tlie state. It is then al- 
leged that about three Iiundred men, constituting a portion of the National 
Guard, proceeded to occupy the city of Tclluride. 

ïhe return to the writ of habeas corpus nppears to bave been filed on April 
21, .1904. The ad.iutant gênerai therein asserted that the insurrection and re- 
tellion was at that time flagrant in San Miguel county; that ever since the 
National Guard had reached ïelluride, it had Ijeeii active in the attomitt to sup- 
press said state of insurrection, imd to restore peace and good order in said 
county, and that it had aeted independently of the civil autborities because said 
autborities v\'ere found to be wliolly powerless to render any aid whatsoever 
in tliat behalf ; that after arriving at Telluride, said adjutant gênerai had 
good reason to believe, and did believe in good faith, and upon due inquiry in 
the premises became personally and offleially fully satisfied and convinced, 
that the petitioner, Cliarles II. Moyer (plaintiff hère), had been. and if dis- 
charged from arrest would continiie to be an active participant in fomenting 
and keeping alive the said condition of insurrection and rébellion, and that he 
was a prominent leader of hands of lawless men engaged in the acts of in- 
surrection and crimes mentioned in the Governor's proclamation, and that in 
order to aceomplish the suppression of said state of insurrection it was neces- 
sary. in the iudgment of the Governor and the adjutant gênerai, to arrest, 
detain, and for some time to come, restrain the body of the said Charles H. 
Moyer, and that said Moyer was restrained solel.y for that purpose, and tbat 
he would be released from custody as soon as the same could safely be done, 
with référence to the suppression of the existing insurrection and rébellion. 

Governor Peabody was permitted to interpose and file a confirmation of 
the facts set fortb in the return of the ad,iutant gênerai, and in addition thereto 
he disciosed to the Suprême Court a communication addressed to him as 
Governor, of date Jlarch 2.3, ]!X)4, signed by county officiais, including the 
sherifC of San Miguel county, city officiais and a number of private citizens, 
wherein they represented to the Governor tbat a reign of riot and lawless- 
ness was at that time imminent; tliat the mob was then arming itself, and 
that the persons who were in charge of said mob were the same persons who 
had theretofore williin said county committed numerous acts of violence, some 
of which had result'Hl in murder and destruction of property ; that the civil 
autborities. were unalile to suppress the same and provide safety to persons 
and property in said county: that great loss of life and sacrifice of pi-operty 
would likely resuit unless inunediate and décisive action be taken, through 
the military autborities, to suppress it. 

The petitioner flied a reply to the return to the writ in which he denied that 
a state of insui-rection, or l'ebelliim, existed in San Miguel coimty on JInroh 
23d, or at any other time, but he alleged that shortly before that time a certain 
organirat'on. called the (^'tizens' Alliance, was perfected for the purpose, of 
controlling the mlners of that county, and tbat shortly before said March 2.'îi, 
they organized a mob and rleported about seventy nien who had theretofore 
beetî miners; tliat thèse niiners announced their intention of returning, and 
that they would resist any further interférence with their persons or any at- 
tempts to redeport them ; that those who signed the pétition to the Governor 
.'iiflfd in deportiiig said miners; that said acts were a part of a consniracy 
ontered into bv the menibers of the Oitizons' Alliance, as against the miners: 
denied that plaintiff tnok any part in fomenting said troiililcs : alleged that 
he was the then président of the "\"S'estern Fédération of Miners, and that he 
rtiscouiitenanced ail acts of lawlessness on the ])art- of those belonging to said 
fédération, and that said fédération was a law-ahiding. peaceatile. oonservatîve 
and huv loving organization, existing for the THirpose of bettering the social 
and financial conrtifion of its members ; tliat the civil autborities were amply 
able to deal with the situation. 

The Colorado statutes TSess. Daws 1807, c. 204, c. G3) empower and direct 
the Governor to use the National Guard to rejiel or suiipress an invasion or 
insurrection wben madeor threatened. and t)ie act further provides for calllng 
out the Guard for tliat purpose, and the motle of putting it in oiieration. 
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Richardson & Hawkins, for plaintifif. 
John M. Waldron, for défendants. 

LEWIS, District Judge. There is nothing on the face of the above 
provisions of the Colorado Constitution which brings it in conilict witli 
the fourteenth article of amendment to the Constitution of the United 
States, and the complaint hère may be said to be against the manncr 
of enforcing said provisions. It i's true that if state officers, in the 
exercise of their officiai authority, deny to any citizen the guaranties 
found in said amendment, it is the state itself which does it, and such 
acts, therefore, corne vvithin the constitutional prohibitions. Ex parte 
Virginia, 100 U. S. 313. 35 L. Ed. 667 ; Railwav Co. v. Chicago, IGfi 
U. S. 226, 17 Sup. Ct. 581, 41 E- Ed. 979; Reagan v. Trust Co., loi U. 
S. 390, 14 Sup. Ct. 10 1:7, 38 L. Ed. 1014. The officer, however, must 
claimto act under authority conferred upon him by the statnte, and 
be guilty of an abuse of power, if the législative act is not subject to 
the criticism. 

It is obvions that the provisions above quoted from the Constitution 
of Colorado are but the ennnciation of a sovereign power, a power 
founded on necessity and inhérent in every government. It is some- 
times likened to that of self-defense. "Thé life of governments is like 
that of a man ; the latter bas a right to kill, in case of natural défense ; 
the former hâve the right to wage war for their own préservation." It 
is the déclaration of the right of self préservation and finds récognition 
in every Constitution, both national and state. It is properly invoked 
in ail governments to repel invasion by foes without, and to suppress 
rébellion or insurrection by enemies or powerful disturbers of the 
peace within. Unless this right and power exist, peace, good order, 
security — government itself — may be destroyed and obliterated by in- 
ternai strife and lawlessness, wben the domination of the mob becomes 
so powerful that it cannot be stayed by the civil authorities. This 
power in the state was recognized by the national government on re- 
ceiving the state into the Union with the above provisions in its con- 
stitution. The provision in section 4 of article 4 of the U. S. Constitu- 
tion guaranties every state against violence. The national govern- 
ment possesses the same right and power, as declared in section 8 of 
article 1 of its Constitution. 

Thèse fundamental principles were not seriously questioned on ar- 
gument, but the contention was that the plaintifif has a right to go to 
the country on the issue of fact : Did msurrection exist? 

1. Judicial tribunals présuppose the existence of a civil state, hence 
governmental integrity is, ex necessitate, a politicai question and not 
a judicial one. This principle was recognized and announced in 
Philips V. Ilatch, 1 Dill. 571, Fédéral Cas. No. 11,094. 

In U. S. V. 129 Packages, Fédéral Cas. No. 15,941, Judge Treat, in 
discussing the respective powers of the executive and judicial depart- 
ments of the government in treating with and suppressing insurrec- 
tion, said : 

"The condition of peace or war, pnblic or civil, fn a logal sensé, nuist be 
detei-uiiiied by tlie politicai deiuu'tmeut, not tlie judicial. ïlie latter is bound 
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by tlio décision tliuf? made. • ♦ * The same doctrine bas been uniforml}' 
luaiiitaiiied from the commencement of tiie government. ïhe absurdity ot any 
otber rule is manifest. If, during Hie actual clash of arms, courts were right- 
fully hearing évidence as to tlie fact of war, eitlier with or wltliout tlie aid 
of jnries detennining tlie question, they sliould hâve power to enforce their dé- 
cisions. In case of foreign conflicts Dcitbcr belligerent would be lilîely to yield 
to the décision; and in case of iusurvection, tlit; insnrgents already in arms 
agaiiist the Constitution and laws, would not cease their rol>ellion in obédience 
to a judicial decree. In short, tlie status of the conutry as to peaee or war, 
Ig legally determiued by the poliiical and not the judicial doiiartment. When 
the décision Is mnde the courts are coneludetl tlierehy, and bound to apply 
the légal ruies wbieli belong to that condition. The same power which deter- 
miîies the existence of war or insurrection, must also décide when hostilities 
hâve ceased — that is, when peaee is restored. In a légal sensé, the state of 
war or peaee is not a question in pais for courts to détermine. It is a légal 
fact ascertainable only from the décision of the political department." 

In Keely v. Sanders, 99 U. S. 441, at page 44G, 25 L- Ed. 327, Mi. 
Justice Strong, in delivering the opinion of Ihe court said: 

"Further than this, whether the military authority had been established In 
Shelby county before the eommissioners entered upon the discharge of their 
duties, is a political question, to be answered by the executive branch of the 
government, and not by the courts. In its nature It was incapable of being de- 
termined by the latter. Successive juries might give to it différent and con- 
tradictory answers." 

In the noted case of Luther v. Borden, 7 How. 1, 12 h. Ed. 581, Mr. 
Justice Taney, after adverting to the principle that it is not a judicial 
but an executive function to détermine when an insurrection exists, 
added : 

"Yet if this right does not réside in the courts when the conflict Is raging, 
if the judicial power is at that time boinid to follow the décision of the polit- 
ical, it must be equally bound when the contest is over. It cannot, when peaee 
is restored, punish as offenses and crimes the acts which it before recognized, 
and was bound to recognize, as lawful." 

In re WilHam Eoyle (Idaho) 57 Pac. 700, 45 L. R. A. 833, it was 
held: 

"On application for writ of habeas corpus, the trutb of the récitals of al- 
leged facts in a proclamation Issued by the govern<n' proclainiing a certain 
county to be in a state of insurrection and rébellion, will not be inquired Into 
or reviewed." 

I therefore conclude that the existence of insurrection, as declared 
in the Governor's proclamation, is not issuable. 

2. Further, the plaintiff insists that he has a right to take the ver- 
dict of a jury on the issue of fact: Was the plaintiflf's arrest and dé- 
tention necessary in suppressing the insurrection? 

It would seem to be in keeping v^'ith principle to hold the défendants 
responsible by civil action for a wanton abuse, of power. In Luther 
V. Borden, supra, it is said : 

"No more force, however, can be used than is necessary to aceomplish the ob- 
ject. And if the power is exercised for purposes of oppression, or any injury 
wlllfully done to person or property, the party by whom, or by vvhose order, 
it is committed would undoubtedly be answorable." 

But the chief justice there declared further: 

"And unquestionably the state may use its military power to put down an 
insurrection, too strong to be controlled by tbe civil authorities. The power 
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is essential to the existence of every government, essential to tlie préservation 
of order antl free institutions, and is as necessary to tlie states of tliis Union 
as to any other government. Tlie state Itself must détermine what degree of 
force the crisis demands and if tlie Governor of RJiode Islaud deomed tlie 
armed opposition so formidable, and so ramiflod tln-oueliout the state, as to 
require the use of its military, and the déclaration of martial law, \ve see no 
ground upon which tiiis court can (luestion its authority. It was a state of 
war; and the established governmont resorted to tlie rishts and iisagcs of war 
to niaintain itself, and to overcome the unlawful opiiosltion. And in that state 
of thlngs the oflicers engaged in its militarj^ service might l.iwfully arrest any- 
one, who, from the information before theni, they had roasonable ground to be- 
lleve was engaged in the insurrection." 

So that, the plaintiff's arrest and détention was not dépendent on 
his actnal participation in the insurrection ; and neither the Governor 
nor the mihtar}^ officers vvould be liable civilly for an unintentional 
error. Reasonable inquiry and care on their part under the circum- 
stances as they then existed ought to reheve them from civil responsi- 
bility. The state Constitution enjoined the Governor, as such officer, 
to put down the insurrection. The situation must hâve been more 
or less desperate and required prompt action, effective of the purpose. 
Measures are sometimes necessary under the poHce power, that are 
severe, such as the summary destruction of prooerty used for an un- 
lawful purpose (Lawton v. Steele, 153 U. S. 133, 14 Sup. Ct. 499, 38 
ly. Ed. 385) ; such as treating property used in an unlawful traffic as 
a nuisance (Mugler v. Kansas, 123 U. S. 623, 8 Sup. Ct. 273, 31 L. 
Ed. 205; Kidd v. Pearson, 128 U. S. 1, 9 Sup. Ct. 6, 32 L. Ed. 346) ; 
such as the summary destruction of property to stav conflagration 
(Bowditch v. Boston," 101 U. S. 16, 25 L. Ed. '980) ; such as the sum- 
mary destruction of obscène books and diseased cattle (Sentell v. Rail- 
road Co., 166 U. S. 698, 17 Sup. Ct. 693, 41 E. Ed. 1169) ; such as the 
restraint of pcrsonal liberty in passing either into or out of an infected 
district, for the extermination of contagion (Compagnie Française, 
etc., v. Board, 186 U. S. 380, 22 Sup. Ct. 811, 46 L. Ed. 1209), and 
the prohibitions found in the fourteenth amendment hâve never been 
construed to be an encroachment on such a proper exercise of that 
power ; neither is it believed that said prohibitions can be so construed 
as an encroachment upon the exercise of the military power within 
the lines hère indicated — invoked to protect the very life of the social 
bodv. In both cases we find their right and justification in the maxim, 
"Salus populi, suprema lex." 

Looking to the facts, it appears clear that the complaint hère is not 
against an abuse of power, but the exercise of power. It is alleged 
that plaintiff was arrested without warrant issued on a written charge 
against him — that he was not taken into court. The very principle 
announced in the state Constitution is challenged in practical effective- 
ness by the déclaration. The existence of the insurrection itself is 
denied. The right and power to use the necessary means to put it 
down is disputed ; and beside this the reply to the return to the writ 
of haheas corpus gave some color to the reasonableness of the belief 
that the arrest of the plaimifï was not an abuse of power, for it is 
therein said that he was président of the Western Fédération of Miners, 
whose members had been deported from San Miguel county, and who 
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intended to return, and whose return would likely be forcibly resisted. 
This condition plone threatened riot and bloodshed. On one side was 
a body of determined men of whom the plaintiff was the officiai head, 
and whose counsel and advice under the circumstances had bcen most 
Hkely taken. It may Hkewise be said that it would hâve also been the 
duty of thosc in authority of the military forces to bave takcn into 
custody those who occupied the position of leaders, if any, on the other 
side of the conflict. And beyond this, the procedings in habeas corpus 
presented to the Suprême Court the then situation in San Miguel 
county, and the rcason for the arrest and détention of the jjlaintitï up 
to that time. Thèse facts undcr the issues were weighed and con- 
sidered by that court in the light of the constitutional provision and the 
principles of law controlling in such emergeiicies. The prisoner was 
remanded to the custody of the défendants. This was donc, and could 
only hâve been done, on the conclusion that bis arrest and détention 
were reasonable and proper mcans in the suppression of the insurrec- 
tion. In rendering its opinion that court, among other things, said : 

"To deiiy the riglit of the niilitin to detniii those whoni they jUTost while 
engagée! in supprei^siug acts of violence, iintil orcler is restored, would lead to 
the most absurd results. * * * liis arrest and détention in sueh circuinstan- 
ees are merely to prevent hiin from talcing part, or aiding in a continuation of 
the conditions which the Governor, in the discliarge of his ollicial duties, and 
in the exercise of the anthoritv eonferred by law, is eudeavoring to suppress." 
In re Moyer (Colo.) 8.j Pao. 100. 

My learned predecessor, Judge Hallett, refused to discharge one 
Sherman Parker, on a like application, while he was held by the military 
authorities during the same unfortunate period in the state's history, 
and in discharging the vvrit in that case, he justified the arrest and dé- 
tention of the prisoner as a proper means of supprcssing the insurrec- 
tion. 

It follows that the facts disclosed do not show an abuse of power on 
the part of the défendants, and, hence, there was no violation of the pro- 
hibitions found in the fourteenth amendmcnt. It results that this court 
has not jurisdiction. The demurrer ought to be sustained. It is so 
ordered. 



In re HUDSON RIVER WAÏER POWER CO. 
(District Court, N. D. New York. November 2G, lOOa.) 

BANKRTjrTCY— iNVOLUNTii-RT PrOOEEDING— CONSTKUCTION OF St1I>UI>ATI0N AND 

Op.ijek. 

A pétition in involuntary bankruptcy was flled against a corporation h^ 
another corporation which liad obtained a judgnient against tlie alleged 
bankrupt in a state court for breach of contract. Pending a liearing oi) 
the pétition and also an appeal from such judgnient, a stipulation wa^i 
entered into by ail the parties in interest pnrsnant to which the court ol' 
bankruptci- made an order rcquiring the alleged bankrui)t to dc))()sit. witli 
trustées nanied, certain money and securities to be licld as security for 
the petit!. )ner's claini and any final judgraent it nught obtain tlicreon in the 
State court, the bankruptcy proceedings in tlie nieantime being held in 
abeyance. Held, that sueh stipulation and order contenip'atcd that the 
deposit should stand as security for petitioner's claim nntii its uierits were 
flnally passed upon and determined by tlie appellate courts of the state in 
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case the questions Inrolved should be taken there, and that !t woiild not 
be released to the allesed bankrupt because of a reversai of the petltioner'g 
judgment by the appellate court and the rendltion of a judgment agaiust It 
on a new trial from which it had taken an appeal. 

In Bankruptcy. 

This Is a motion on order to show cause why the above alleged bankrupt, 
Hudson Kiver Water Power Company, and ail the persons and property oc- 
cupying the position of surety or security in the premises should not be re- 
lieved from the further performance of an order of thls court, made July 
19, 1905, as subsequently modifled by stipulation and orderi and also why ail 
cash and bonds now in the hands of the spécial trustée or trust company pur- 
suant to the said order of this court, and the stipulation and agreement upon 
which same was made. should not be paid over and delivered up to the said 
Hudson River Water Power Oomi)any, nnd also why the proceedings in bank- 
ruptcy now pending against the said Hudson River Water Power Company 
should not be dismissed and termiuated. The motion on the order to show 
cause asks such other or further relief or both In the premises as shall bs 
just and proper. 

George B. Curtiss and Richard Lockhart Hand, for the motion. 
Kellogg & Rose, opposed. 

RAY, District Judge. Prior to the filing of the pétition in bank- 
ruptcy, the National Contracting Company, the main petitioning cred- 
itor, entered into a written contract with the Hudson River Water 
Power Company whereby it agreed to construct for the latter company 
a masonry dam across the Hudson river at a designated point in con- 
sidération of certain compensation to be paid from time to time, and 
which was to be ascertained in certain ways with certain named priées 
for work as a basis. 

The contracting company entered on the performance of the con- 
tract, and in ail respects complied with its requirements down to a time 
when the Hudson River Company undertook to make certain changes 
in the form and material of the dam, viz., by substituting an earth dam 
with a masonry core for the masonry dam the contracting company had 
agreed to build. The officers of the Hudson River Company claimed 
and asserted to the contracting company that it had decided to make, 
and had made, the change, and demancîed and required that the con- 
tracting company proceed with and complète the work in accordance 
with the changed or new plans and spécifications. The contracting 
company denied the right of the Hudson River Company to make 
thèse changes or require it to proceed under and in accordance there- 
with, insis'ing that the changes were fundamental and made a new 
contract, one they had not assented to, one the parties had mutually 
agreed they would not make. The contracting company insisted that, 
while it had agreed to changes in form and material such as the Hud- 
son River Company might from time to time détermine upon, still, 
thèse were limited to changes, etc., and material in the construction 
of a masonry dam, and did not authorize the substitution of an earth 
dam with a mère core of masonry. The Hudson River Company in- 
sisting and demanding the new construction, and, in efïect, forbidding 
the construction in any other way, the contracting company insisted the 
Hudson River Company had broken the contract, and thereupon abau- 
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doned the work and sued in tfie Suprême Court of the state of New 
■^ork for damages for the alleged breach and for the amount due it for 
work donc under the agreement. 

The défendant, Hudson River Company, denied a breach on its part, 
and alleged a breach by the plaintiff, the contracting company, and 
counterclaimed its alleged damages. A trial of the action before 
Ex-Judge Bookstaver as référée resulted in a judgment in favor of 
the National Contracting Company against the Hudson River Water 
Power Company on the 13th day of April, 1905, for $547,696.40, of 
which $97,426.77 was for work donc and not paid for. 

After the référée had made his report and just before the entry 
of the judgTnent, the défendant, Hudson River Water Power Company, 
mortgaged ail its property to certain other companies for about 
$7,000,000, a sum largely in excess of the value of ail its property, real 
and Personal, including ail property rights and franchises of every kind 
and nature. This was not based on any new or présent considération 
and the contention was that the mortgages were without any con- 
sidération whatever. Execution was issued and returned unsatisfied 
and thèse proceedings in bankruptcy were then instituted. The mort- 
gagees under the state law immediately procured the appointment of 
a receiver and purported to take possession of ail the property. This 
court, on the filing of the pétition in bankruptcy, duly appointed a 
receiver who took possession of ail the property he could find, but same, 
including ail rights and franchises, was evidently of insufficient value 
to satisfy any considérable part of the mortgages. A motion was 
made to dismiss the proceedings and an answer denying insolvency 
was interposed, and it was also denied that the petitioners were cred- 
itors, etc. This court appointed a spécial master to take évidence and 
report the facts. A large amount of évidence was taken and reported 
to the court, and the matter was about to be submitted on argument 
when the petitioning creditors and the alleged bankrupt and ail directly 
interested in the proceeding entered into a stipulation and agreement, 
in substance that, pending the final adjudication and détermination in 
the state courts of the claim of the National Contracting Company 
against the said Hudson River Water Power Company, certain moneys 
and securities should be placed and left with a designated person and 
trust company, appointed and approved by this court, as security for 
such claim and any judgment the contracting company might obtain 
against the Hudson River Company thereon. The money, etc., so 
deposited is to be applied to the payment of the claim or to the pay- 
ment of such part of it, if any, as the contracting company may be ad- 
judged entitled to. An appeal by the Hudson River Company from 
the judgment first mentioned establishing such claim was then pending, 
and the stipulation expressly covered the contingency of a reversai and 
the granting of a new trial and of a protracted litigation over the claim 
with possible varying results in the différent appellate courts. It was 
expressly contemplated by the parties and by the court, in making its 
order ratifying and approving the stipulation and agreement, that the 
judgment might be reversed ; that a resuit adverse to the National 
Contracting Company might be reached on a new trial in the trial 
court and that appeals might be necessary, and even a third trial had 
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and appeals taken from any judgment then obtained, before a final 
détermination was arrived at. Ail thèse contingencies were considered 
and provided for by the gênerai terms of the stipulation. The heart 
of the whole agreement was that the deposit should stand as security 
for the claim until its merits were finally passed upon and determined 
by the appellate courts in case the questions involved should be taken 
there. The National Contracting Company was not to be paid from 
the deposit in case a new or second trial, if granted, resulted in a 
judgment in its favor unless the appellate courts affirmed the judgment 
if taken there for review ; nor was the deposit to be released in case a 
second or new trial, if granted, resulted in a décision adverse to the 
contracting company, unless such détermination should be affirmed in 
case an appeal was taken. The obligations were mutual, and were in- 
tended to be, and the final détermination of the litigation was to settle 
the question of either the release of the deposit or its appropriation to 
the payment of the daim. This is the only fair and logical construction 
and interprétation of the stipulation and order. Such was the under- 
standing of this court after a full and fair hearing as to the stipulation 
and its purpose. On the making and filing of the stipulation and of 
the order of this court approving same, and, pursuant to its terms, the 
receiver apnointed by this court was discharged and the Hudson River 
Company was restored to and resumed full control of its propcrty and 
business, and the bankruptcy proceeding was and bas been held in 
abeyance pending the final détermination of such claim. On the ap-' 
peal from the judgment, it was reversed, and a new trial ordered. 
On the new trial the référée, Hon. Alton B. Parker, bas held that there 
was no breach of the contract by the Hudson River Company and that 
there was a breach by the National Contracting Company, and, on its 
counterclaim for damages, he bas given the défendant, Hudson River 
Water Power Company, an affirmative judgment for damages to the 
amornt of $383,352.(50 besides cos^s. From this judgment the petition- 
ing creditor and claimant, the National Contracting Company, bas tak- 
en an appeal to the Appellate Division, First Department, and such ap- 
peal, prosectited with due diligence, is pending and undetermined. 

In the action between the construction company and the Hudson 
River Company the défendant dénies breach of the contract by it, and 
allèges breach of the contract by plain'iff, and that the contract pro- 
vided in express terms for a référence of ail disputes between the two 
comp^,nies and of ail questions arising under the contract to a référée 
or référées named, and that plaintiff bas not sought, offered, or ten- 
dered a submission of the disputes and questions referred to such 
referons, and that such référence bas not been refused, and hence 
plaintiff cannot maintain the action. To this last défense a demurrer 
was interposed by plaintifif, but it was ovcrruled by the court of last 
resort, the Court of Appeals of the state of New York. Leave to with- 
draw the demurrer was not then given and the parties went to the 
trial of the action with that adjudication on the demurrer. It was con- 
tended by défendant that this adjudication determined the action as 
the demurrer, not withdrawn, admitted the facts stated in that défense 
and that the admission stood upon the record, and the judgment of the 
Court of Appeals was a final détermination that the facts pleaded and 
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admitted by the demurrer were a complète défense to the action, and 
that, therefore, the trial court should dismiss the complaint. This con- 
tention finally prevailed, whereupon the plaintifï, National Contracting 
Company, obtained leave to withdraw the demurrer, which was donc on 
payment of costs, and the parties went to trial before the référée, Hon. 
Alton B. Parker, on ail the issues framed with the demurrer or ad- 
mission out of the case. In passing on the question of the sufficiency 
of the défense as to the référence of disputed questions to the référée 
nanied, the Court of Appeals expressly stated that the whole contract 
was not before it, and therefore passed upon its effect in this respect 
from the standpoint of the pleadings alone, and has not passed on the 
question whether or not, taking into considération the whole contract as 
it reads, the plaintifif cannot maintain this action but must resort to the 
référence provided for by the contract. Kor has this question been 
passed on adversely to the plaintifif by the Appellate Division. Nor, 
as the évidence now stands, and as the facts are found by the learned 
référée, has either the Appellate Division or the Court of Appeals ad- 
judged or held that the National Contracting Company has been guilty 
of a breach of the contract either in not resorting to a référence of the 
questions to the référée or in abandoning the work under the circum- 
stances or in doing both. Nor has either court held that, under the 
facts as they now appear and are found by the learned référée, the 
défendant Hudson River Water Power Company, the défendant in 
that suit and alleged bankrupt, was not guilty of a breach of the con- 
tract, or that the National Contrac'ing Company has not a good and 
valid claim against the Pludson River Company. 

Again, suppose the pending suit goes off on the proposition that the 
remed}^ of the contracting company is to resort to the référence, is it 
too late for it to avail itself of that remedy? There can be no claim 
that the stipulation and agreement was entered into, and the order of 
the court made, under any misapprehension of the law or of the facts. 
Ail were well known and fully considered, both by the parties and by 
this court. There was no fraud, coercion, or concealment. It was a 
voluntary stipulation and the Hudson River Water Power Company 
and the other parties were represented by able atttorneys of record and 
by eminent and able counsel. As the case stood, this court had full 
power to détermine ail the facts and adjudicate the questions of the 
validity or invalidity of the claim. The petitioner. National Contract- 
ing Company, accepted the stipulation and the remédies under it and 
took its security, wbich action changed its situation and it is impossible 
to restore the parties to their former status, rights, and remédies. 
Using a common expression, the fact that "the boot is on the rther 
leg" at présent is not a good reason for dcpriving the National Con- 
tracting Company of its security. Should it succeed in the suit, if 
that is doue, its claim would be worthless or uncollectildc. 

If it clearly appeared now that the National Contracting Company 
has no claim I would relieve the Hudson River Company from the 
stipulation. But such is not the case. First, even should it be held 
the pending action cannot be maintained because resort v.^as not had to 
the référence provided for in the contract, may not the contracting 
148 F.— 5S 
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Company then resort to the référence? The action may be dismissed for 
the reason solely that such is the remedy, without passing on the ques- 
tion whether or not either party has broken the contract. Second, as 
the référée finds the facts, it is a close question whether or not a breach 
of contract by Hudson River Company is not shown. It is found, in 
substance, that the contracting company was required by one or more 
of defendant's officers and by its agents to go on and do the work in 
accordance with alleged or proposed amended and changed plans and 
spécifications when they had not, in fact, been adopted by the défend- 
ant company. Thèse proposed changes were objected to as not per- 
missible, as constituting a fundamental change in the contract, as mak- 
ing a new contract, one the parties had agreed they would not make, 
and plaintifï claims the référence provided for in the contract has no 
application in any event to such a question. True, the contracting 
company did not know the Hudson River Company had not adopted 
the spécifications, etc., it was required by the officers of the company to 
follow in completing the work. What efifect this will hâve in determin- 
ing the case is for the courts of the state to say. On the trial it was 
substantially conceded that the mode and manner of doing the work, 
and the material to be used, demanded by the alleged changed plans, 
had not in fact been adopted by the Hudson River Company. The 
learned référée finds that the work was completed by the Hudson River 
Company in accordance with the original plans and spécifications 
named in the contract, for the reason the others were never adopted by 
the company. In fact, had the contracting company donc the work as 
demanded, it would hâve donc se in violation of the contract and would 
hâve been compelled to justify its action on the theory it had obeyed 
the unauthorized instructions and demands of the officers and agents 
of the Hudson River Company. It is sufficient to say that neither the 
Appellate Division nor the Court of Appeals has ever passed on any 
phase of the case as now presented. Without going further into the 
subject it is sufficient to say that the claimant and petitioner in the 
bankruptcy proceedings, plaintiff in such action, has the right, under 
the stipulation and order, to bave a final détermination and adjudica- 
tion of the claim in the Suprême Court of the state of New York, at 
least, before the security is released. 

The application is denied with leave to renew on the same papers 
and additional proceedings in the case when the Appellate Division has 
passed on the questions involved. In the meantime, further perform- 
ance under the stipulation is suspended by continuing the order made 
in that regard in force until the décision of the Appellate Division is 
rendered. 
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JOHNSTON R. PROG & SWITCII CO. v. BUDA FOUNDRY 
& MFG. CO. et al. 

(Circuit Court, E. D. Pennsylvania. November 23, 1906.) 

No. 37. 

Removal op Causes— Diveesity of Citizensiiip— Akransemekt of Pabties. 
A suit between a corporation of one state ancl a corporation of another 
is removable by the latter, although there are joined with it as défend- 
ants a second corporation and two Individuals, ail citizens of tbe same 
state as the complalnant, wbere sueh second corporation Is a mère stake- 
holder, havlng no Interest in the suit, and the indivldual défendants are, 
respectively, the président and treasurer of complalnant and their inter- 
ests are substantially Identical. 

[Ed. Note. — ITor cases In point, see Cent. Dig. vol. 42, Removal of Causes, 
§ 70.] 

On Motion to Amend Pétition for Removal, and Motion to Remand 
to State Court. 

G. B. Lindsay and J. G. Johnson, for complainant. 
George Q. Horwitz, for Buda Foundry & Mfg. Co. and West End 
Trust Co. 

J. W. Bayard, for E. H. Johnston and Charles H. Johnston. 

J. B. McPHERSON, District Judge. The real di.spute in this case 
is between the Johnston Railroad Frog & Switch Company, a Pennsyl- 
vania corporation, and the Buda Foundry & Manufacturing Company, 
a corporation of the state of Illinois. Of the three défendants remain- 
ing, the West End Trust Company is a mère stakeholder, and the inter- 
est of Edward H. Johnston and Charles H. Johnston is substantially 
identical with the interest of the complainant. They are its président 
and treasurer, respectively, are members of the board of directors, con- 
trol the stock of the corporation, and took part in the passage of a 
resolution directing this suit to be brought against the Buda Company. 
Moreover, the Johnstons hâve filed an answer admitting the truth of 
ail the facts set out in the bill, and submitting themselves in ail 
respects to the decree of the court ; and the answer of the trust Com- 
pany is to the same effect. It is therefore clear, under the décisions, 
that no real dispute exists so far as thèse three défendants are con- 
cerned, and that a proper arrangement of the parties would disclose a 
controversy in which the Johnstons should be classed with the com- 
plainant, and that the trust company may be treated as a formai party, 
having no interest in the resuit of the litigation. As a conséquence, 
the Circuit Court has jurisdiction to entertain the suit. Removal Cases, 
100 U. S. 457, 25 L. Ed. 593; Hutton v. Bancroft Co. (G. C.) 77 
Fed. 481. 

The défendant is granted leave to amend the pétition for removal 
as prayed. 

The motion to remand is refused. 
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UNITED STATES V. CHICAGO, M. & ST. P. RY. CO. 

(Circuit Court, N. D. lowa, E. D. Deeember 4, 190G.) 

No. 233. 

1. Public Lands — Swamp Laîjd Géant — Sélection of Ii,\nds. 

The swamp laud graiit to tlie states of Sciiteinber 28, 1850 (0 Stat. 519, 
e. 84), did not attaeli to any particular laiids ])assiii}; tliereuuder, until 
they had beon Ideutltic^d as swamp laiids by tbe Secretary ol' tlie luterior or 
other compétent authority of tUe United States. 

[Ed. Note. — 'For cases lu point, see Cent. Ulg. vol. 41, Public Lands. 
§ 180.] 

2. Same — Railboad Grakt — ExoErïioN of Lands Rese]!ved. 

At tbe finie of tlie passage of Act May 12, 1S()4, c. 84 (13 Stat. 72), 
grantlng lands to tlie stato of lowa to ald in tlie construction of tbo 
McGregor Western Railroad, and aiso at tlie tinie of tbe flling of tlie niap 
of tbe deflnite location of tbe road, certain of tbe lands witliiii tbe 
place liniits of tbe grant as so fixed were embraced in lists of lands 
selected by agents of tbe state as swaniji lands, under tbe swamp land 
grant of Septeniber 28, 1850 (9 Stat. 519, e. 84), wbich lists had beeii 
made and filed in tbe Interior Department for approval subséquent to tbe 
passage of Act March 3, 1857, c. 117, 11 Stat. 251, which approved ail 
sucli sélections proviously made. At the time of tbe fliing of tbe niap 
of deflnite location such sélections had not been acted upon, but they were 
subsequently disajiproved by the Comniissioner of the General Land Office, 
wlio held, after a hearing pursnant to law, that tbe lands were not swamji 
lands and did not pass under the act, which décision was not appenled froni 
nor reversed. Iteld, that the mère sélection and liling of tbe lists by the 
State agents did not operate to segregate such lands from the public lands 
of the United States nor preveut their passing under the railroad grant as 
witliin an exception of "lands rcserved by tbe United States for any pur- 
pose whatever." 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Public Lands, 
§§ 180, 240.] 

In Eqtiity. On final hearing. 

By this suit the United States seeks a discovory, an accounting. and to 
recover of the défendant under Act Coiig. March 3, 1887, c. 37G, 24 Stat. 556 
[U. S. Comp. St. 1901, p. 159.5], and Act March 2, 1896, c. 39, 29 Stat. 42 [U. S. 
Comp. St. 1901, p. 1003], the value of soine 4,300 acres of public lands, wbich 
are partieularly described in the bill of ooniplaint, in Dickinson, Kossuth, and 
Palo Alto counties, in this state, which it is alleged were prior to said act of 
1887, erroneously iiatonted by tbe officers of the Interior Department to the 
state of lovt'a for the beneflt of the défendant raihvay couipany, and by said 
state patented to défendant, as inuring to it under the act of Congress ap- 
proved ilay 12, 1804 (13 Stat. 72, c. 84), entitled, "An act for a grant of lands 
to tbe state of lowa in alternate sections to ald in thè construction of a rail- 
road in said state," and prior to the act of March 2, 1890, sold by the défend- 
ant to nunierous persons who were good faith purchasers thereof for value. 
Bj' said act of May 12, 1804, it is provided that there is hereby granted to 
the state of lowa, for tbe benetit of the McGregor Western Railroad Company, 
to aid iu tbe construction of a railroad in said state from South McGregor, 
in a westerly direction on or near the forty-third parallel of north latitude 
until it shall intersect in O'Brien couuty, a railroadl rumiing from Sioux City 
to the Minnesota state Une, every alternate section of land designated by 
odd numbers for 10 sections in width on each side of said road; but in case it 
shall aiipear, wben the Une of said road is deflnitcly located, that the United 
States bave sold any section or part thereof granted as aforesaid, or that the 
rigbt of pre-eiiiption, or homestead settlement has attached to any of said land, 
or that any of the same has been reserved by the United States for any purpose 
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wllate^■ol•, tlicn It shall be the duty of the Secretary of the Interior to cause 
lo !)(! scletteill for the purposes aforesaid from tJic imblic lands of the United 
Statey, withhi specifled liiiiits, so nmch land in alternate sections def^iguated by 
odd nunibers as sliall be equal to such land as the United States hâve sold, 
reserved, or otherwiso appropriated, or to wliicii the ri;<ht of homestead settle- 
mont or jire-eniption lias attaclied, j)vovided, that any and ail lands heretofore 
reserved to the United States by any act of Consvess, or in any otlier niannei- 
by compétent authority, for the purpose of aiding in any object of internai 
imiu'ovement or other purpose wliatever, be and tiu; sanie are li(>rol)y roservetl 
and excepted froin the opération of this act. The act further provides that the 
lands granted shall bo subject to the disposai of the Législature of lowa for 
the purpose aforesaid and no otlier ; that, if said AlcGregor Western Itailroad 
Company or assigns shall fail to construct such road, the state of lowa inay 
résume said grant and so disjiose of the saine as to secure the coinpletion of a 
road on such liue, upon such ternis and within such time, not exceeiling 15 
years from the accejitance of the grant, as it shall détermine; and that ail 
lands which by said grant shall remain to the United States witliin 10 miles 
on each side of said road shall wheu sold be sold for not less than double the 
minimum price of jmblic land. It is alleged in the bill that the défendant bas 
succeeded to the riglits of the ilc'Gregor Western liailroad Com])aiiy uuder said 
grant, and that at the time of the deflnite location of said railroad the lands 
described, being within 10 miles of said road on eitlier side thereof, were cover- 
ed by existing daims of record in the office of the Comndssioner of the General 
Land Office, eonsisting of homestead entries, pre-emj)tion deciaratory state- 
ments, warrant locations, or swamp sélections which were ail pending before 
the Department of the Interior for adjudication at the time of the attachment 
of rights under said railroad grant, and that sait! lands were therefore ex- 
cepted from the opération of said grant. The answer admits tbat défendant 
bas succeeded to the rights of the iSIcGregor Western Railroad Company under 
said graut, and that the lands bave been patented to it as such successor, but 
dénies that said lands were covered by any sucli claims, or were excepted 
from the opération of the grant. 

From the pleadings and stipulations of the parties it appears : 

(1) That the McGregor Western Uailroad Company duly accepted the ternis 
of said grant, and on August 30, 1804, flled in the office of the Secretary of 
the Interior a map of deflnite location of the line of its railroad along the 
prescribed route to a point of intersection in O'Urien coTinty, with said rail- 
road running from Sioux City to the state line of Minnesota, and completed a 
part of said road, but it and! its assigns failed to coiuply with ail of the terms 
of said grant; that the Législature of lowa theroupon resumed the grant, and 
by chapter 2L p. 18. of the Acts of the 17th (îeneral Assembly of that state, 
approved February 27, 1878, conferred the same upon the Chicago, Milwaukee 
& St. Paul Railway Company, the défendant herein; that défendant accepted 
the grant and constructed the road to the point of intersection in O'Brien coun- 
ty, with said road running from Sioux City to the state line of Minnesota, 
within the time fixed therofor ; that in 1880 the United States, by its proper 
otflcers, in récognition of the right of the défendant to the laiiTs embraced in 
said grant, patented the same, including the lands described in tiie bill. exccpt 
200 acres thereof, to the state of lowa for the benefit of the défendant; and 
that the state of lowa in the years 18S0 and 1881, in like reeog'iiiiau of de- 
fendant's right to said land. duly patented the same, except said 200 acres, to 
the défendant as inuring to it under said act of May 12, 18(14. 

(2) That about November 21, .18.50, the Conimissioner of the General Land 
Office duly instructed the United States Surveyor General for tlio state of lowa 
to rnake ont lists of ail the lands granted to said state by the act of Congress 
of September 28, 1850 (0 Stat. 519. c. 84). the swamp land grant, and lu bis 
letter of instruction said: "The only reliable data in your jiossossinn from 
which thèse lists can be made are the fleld notes of tlie surveyors on iV.c in your 
office, and. if the authorities of the state are willing to adoot thèse as the 
basis of thèse lists, yoit will ko regard them. If not, and thèse authorities 
furnlsh you satisfaetory évidence tbat any lands are of the character embraced 
in the grant, you will report tbem." On .Tune 23. 18f>0, the Connni«sioner of 
the General Land Office sent to said Surveyor Général for lowa, a letter as 
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follows: "Sir: Referring to your letter of tlie 15th inst., asking to be ad- 
vised as to your duty in reiwrtiug swamp sélections in lowa, and in view of 
the act of tlie 12tli of March last, a copy of wbieii was furuished you in my 
lettei" of the 2.1 st ult., I vvill hère set forth the principles whieh you are to 
apply to any sélections now on your files and to aH othei-s, also, which niay 
hereafter be reported to you by tlie agents of the stute: (1) As the grant 
contemplâtes the inundation of extensive régions of oountry by such natural 
arteries as the Mississippi river, land evidently intended to be grauted as 
swamps are those only whieh by reason of their swampy cliaraeter and liabiiity 
to overflow, are wortbless in their natural condition, and wliereon crops cnn- 
not be raised without réclamation by levées and drains. An overflow or in- 
undation from easual cause nierely temporarj' in its effects does not bring tiie 
land within the grant, and cannot be said in any proper sensé to render theui 
"unflt for cultivation." The law contemplâtes such long continued overflow 
or freshets only, as would totally destroy crops and prevent the raising of 
them without artificial means, by levées, etc., such as are found on the Missis- 
sippi river. (2) Bodies of land covered by shallow lakes or ponds which may 
become dry by e\'aporation or otlier natural causes do not eome within tlie 
meaning of the swamp grant. (3) Testiinony now, after the lapse of nine 
years, to be available, must be explicit, resting utwn the personal and exact 
knowiedge of the localities clalmed. and must relate to eacU quarter, quarter 
section, or other équivalent légal subdivision. This testimony must be made by 
parties having no Interest, présent or prospective, direct or indirect, and must 
State the name of the river or water course whereby the lauds are submerged 
and rendered useless for arable purposes in their natural condition. (4) I in- 
close berewith a blank form of proof which you will require from the state 
authoritles, and if lists of lands of this class are furnished you, accompanied 
with such évidence, you will report them to this office, in the manner set forth 
In fonn 'B' herewith, after making careful exaniination of said proof, and 
rendering your own décision thereon, as to whether the several tracts are 
swamp or not within the meaning of the grant. (5) You will, as soon as your 
report is arranged and prepared for transmission to this office, send simulta- 
neously a copy thereof to the local offices of the proper land districts, witli 
instructions to them to enter the tracts in the usual form in their ixjoks, and 
to withhold them from sale or other disposition, unless otherwise especially 
directed by this olfice." The fonn of proof inclosed in the lètter appears in the 
record. The Surveyor General madfe no further report to the Commissioner 
of the General Land Office as to swamp land sélections in either of the said 
counties, and gave no directions to any of tbe local land olflces to withhold 
any of said lands from sale or other disposition as required by said letter of 
the Commissioner. 

(3) That prior to and on Augnst 30, 1S64, when the map of deflnite loca- 
tion of said road was filed in the office of the Secretary of the Interior, none of 
the lands described in the bill of complaint was œvored by any homestead 
entry, pre-emption doclaratory stateuients, warrant locations, or other exist- 
ing claims of record in the office of the Commissioner of the General Land 
Office, save and except : (a) That on August 25, 1S."5!), there was received and 
filed in that office, from the United States Surveyor General for Towa, a cer- 
tified transcript of a list of lands in Kossuth county on file in his office, in- 
cluding the lands described in the bill of complaint as being in that county, 
purporting to hâve been selected as swamp lands by AVm. H. Ingham and Geo. 
A. Ixiwe, acting under appolntment of the county court of said county for 
that purpose. To the original list is attached the affidavit of said Ingham and 
Lowe sworn to November 11, 1858, before the county judge stating that they 
were surveyors appointed to selec-t swamp lauds in kossuth county, and that 
the lands mentioned in said list were swamp lands. (b) That on Aprll 3, 1860, 
there was received and flled in that office from the T:'nited States Surveyor 
General for lowa a like list of lands in Palo .41to county, on file in his office, 
ineluding those described In the bill of complaint, except 40 acres thereof, as 
being in that county, purporting to bave been selected as swamp lands by An- 
drew Hood. The Surveyor General certifies that each of the foregoing lists 
transmltted by him is a correct transcript of the original list of swamp selec- 
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tions made by the county surveyor or the state locating agent and flled In hls 
office, (c) ïhat the records of said General Land Oflice further show that on 
Jlareh 23, 1872, there was on file in said office a list of lands in Diekinson 
county purporting to hâve been selected as swamp lands by Benjamin F. Par- 
meuter, appointée! by the county court of that county in 1857 to make such sé- 
lections, wbich list is sworn to by Parmenter before the county judge of Diek- 
inson county July 23, 18(50, and is indorsed, "Posted lu tract book May 28th, 
:I872," but no prior record of any kind appears in regard thereto, nor does 
It appear who trausiuitted the list to the General Land Office. ïhat neither 
of said lists was ever ado]>toil, ratifled. or confirnied in any manner by the 
Interior or Land Deiiartiuent of the United States ; but said couuties con- 
tiniied to claini said lands as swamp and as having been selected as such by 
or for them under authority of an act of the General Asseiubly of lowa ap- 
proved January 13, 1853, and sait! JIcGregor A\'estern Railroad Company and 
its successors in interest successively made daim to said lands as inuring to 
said companies, respectively, under said act of Congress of May 12, ]8()4. That 
on May 31 and October 21, 1876, the Commissioner of the General Land Office 
upon public hearings of the matter of saicli daims, after due notice to ail par- 
ties Interested, held and adjudged in writing that the lands described in said 
list were not, in fact, swamp lands. nor embraced in said act of Congress of 
September 28, 1850, and that the state of lowa and said several counties were 
never entitled to said lands or any part thereof under said act. That said 
hearings were pursuant to the act of Congress of March 5, 1872 (17 Stat. 37. c. 
39), and said flndings and décisions of said Commissioner were never appealed 
from, reversed, or modified in any manner. 

(4) That the lands described in the bill of wmplaint are of the alternate sec- 
tions and parts thereof designated by odd nnnibers within 10 sections in width 
on each sideof the Une of the definite location of said McGregor Western Rail- 
road, and were, except 200 acres thereof, prior to Mardi 2, 189G, sold and duly 
conveyed by the défendant company to numerous persons who bought the same 
in good faith and for value; aud on October 21, 1898, the Secretary of the In- 
terior held in writing that the titles of ail of the purehasers of said lands 
were confirmed in them, respectively, under the ternis of the act of Congi'ess 
approved March 2, 1800 (29 Stat. 42. c. 39 [U. S. Comp. St 1901, p. 1G03]). That 
due demands were made upon défendant, by direction of the Secretary of the 
Interior, that it reconvey to the United States ail of the lands described in the 
bill of complaint, and that it pay to the United States the government price of 
$2.50 per acre for the said lands, and that défendant bas failed to comply 
with eitlier of said demands. 

(5) That the défendant railway company did not receive frora the United 
States, elther directly or through the state of lowa, the full quota of lands to 
which it was lawfully entitled under said grant of May 12, 1864. and that 
such deflciency is considerably more than the total acreage of ail the lands in 
controversy in this suit. 

H. G. McMillan, U. S. Atty., and George Crâne, Asst. U. S. Atty. 
Charles B. Keeler and W. J. Knight, for défendant. 

REED, District Jtidge (after stating the facts). The principal ques- 
tion for détermination is : Were the lands described in the bill of com- 
plaint and patented to the défendant resdrved, or excepted from the 
opération of the grant of May 13, 1864 ? That grant is of every alternate 
section of land designated by odd numbers within 10 sections in width on 
each side of the Une of roa'd of the McGregor Western Railroad Com- 
pany as it shall be definitely located ; and three classes of lands are 
excepted from its opération, viz. : (1) Those which at the time of 
the definite location of the road hâve been sold by the United States ; 
(2) those to which the right of pre-emption or homestead settlement 
has then attached; and (3) those which may then hâve been reserved 
to the United States by any act of Congress, or in any other manner 
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by compétent authority for any other purpose whatever. The map of 
definite location of the road was filed August 30, 1864. The spécifie 
lands granted were then identified, and to them the title of the Com- 
pany attached as of May 12th of that year. Under the facts as stipu- 
lated by the parties none of the lands in question had been sold by the 
United States , nor had the right of pre-emption or homestead settle- 
ment attached to any of thon at the time the road was located ; and 
they are not, therefore, within the first or second classes of the excep- 
tions. 

It is also agreed that none of them was in fact of the character of 
lands embraced in the svvamp land grant of September 28, 1850. This 
was finally determined by the Commissioner of the General Land Of- 
fice in 1876. That finding was not appealed from, bas never been 
modified in any way, and is not challenged by eitiier of the parties 
to this suit, but is relied upon by both as sustaining their respective 
contentions. The contention of the governnient is that, as the lands 
were claimed to bave been swamp lands by the several counties prior 
to the time the road was located, they were exccpted from the opéra- 
tion of the grant, and that inasmuch as it was adjudged by the proper 
authority, after the location of the road, that tliey were not in fact 
swamp lands, they remained a part of the public domain and were, 
therefore, erroneously patented to the défendant. The contention of 
the défendant is that thè lands were never selected as swamp by any 
compétent authority of the United States, or rcserved as such b}' any 
act of Congress, and therefore passed under the grant of May 12th, and 
were rightly patented to it. 

The finding of the Land Department that the lands were not swamp 
is conclusive upon that question of fact, in the absence of fraud or 
mistake. But, if the lists filed b}^ the respective counties were legally 
sufficient to segregate the lands from the public domain, the détermina- 
tion by the Land Department that they were not would be the déter- 
mination of a légal question which would be subject to review by the 
courts. The various grants of public lands by Congress for railroad 
and other purposes, and the exceptions or réservations contained in 
such grants, bave been the subject of fréquent considération by the 
Suprême Court of the United States ; but in none of the cases does the 
précise question presented by this record, seem to bave been deter- 
mined. It is beld by *hat court, however, that where lands within the 
limits of congressional g.duts similar to the one in question were at 
the time of the taking effect thereof covered by pre-emption or home- 
stead entries under the land laws of the United States, or had been 
granted by other acts of Congress, or reserved by other compétent 
authoritv for other purposes, such lands were excluded from the opéra- 
tion of the grant, though the entries may bave been defective or in- 
valid, or the grantees in other grants had failed to comply with the 
terms thereof, so that in each case the lands reverted to the United 
States subséquent to the location of the railroad, and again became a 
part of the public domain. But in ail of thèse cases it appears that the 
pre-emption or homestead entry or other claim had been accepted or 
recognized by the proper officers of the Land Department as having' 
attached to the lands, or that the lands were, iu fact, embraced within 



UNITED STATES V. CHICAGO, M. & ST. P. ET. CO. 880 

priof acts of Congress, or reserved for other purposes by other compé- 
tent authority acting for or on behalf of the United States. Thus in 
Whitney v. Taylor, 158 U. S. 85, 15 Sup. Ct. 796, 39 L. Ed. 906, the 
map of definite location of a land grant railroad was filed in March, 
1864, and tlie road completed in 1868. In May, 1857, a pre-emption 
claim upon the land in controversy was filed in the proper land office 
and duly entered upon its books, which entry so remained until 1885, 
when it was canceled by the Land Department. In 1888 the défend- 
ant entered the land as a homestead, subsequently commuted that en- 
try, made final proofs, paid for the land, and received the usual 
government receipt therefor. The plaintiff claimed under mesne con- 
veyance from the railroad company. The title of the défendant pre- 
vailed, for the reason that the pre-emption claim, having been accepted 
by the proper local land office prior to the location of the road, had 
thereby attached to the land and thus excluded it from the opération 
of the grant to the railroad company. In the opinion it is distinctly 
held that to hâve such efifect the pre-emption or other claim must be 
one that is made under the authority of the laws of the United States 
and accepted or recognized by the proper land office, or other au- 
thority as being a valid one, though it may in fact bave been defective 
or invalid. After reviewing its prior décisions, the court says : 

"Although theso casos are none of them exactly like the one before us, yet 
the principle to he dediifed from thpin is tliat when, on the records of the lo- 
cal land office, there is an existinjj; claim on tho part of an inrtividaul under 
the liomestead or itre-eniiition law which lias been recognized by the officers of 
the îïovernnient. and has not been canceled or set asido, the tract in respect to 
which that claim is existing is excepted from the opération of a railroad land 
grant containing the ordinary excefiting clause, and this notwithstanding such 
claim may not be onforeeable by the claimant, and is suhject to cancellatlon 
by the government at its own suggestion, or upon the application of other par- 
ties. * * * In tliis respect notice may alsn be takon of the rule prevailing 
in the Land Department whero the flling of the declaratory statenient is recog- 
nize<l as the assertion of a pro-pm])tion claim which excepta a tract from the 
scope of a railroad grant llke this." 

Railroad Co. v. Whitney, 132 U. S. 357, 10 Sup. Ct. 112, 33 L. Ed. 
363, difl^ers froni the preceding case only in the fact that the entry 
accepted by the local land office was a homestead, instead of a pre-emp- 
tion entry. After stating the essential requisites of a valid home- 
stead entry, and that if it is defective in either of thèse essentials, the 
local land office is justified in rejecting it, the court says : 

"But if. notwithstanding thèse defeets, the application is allowed by the 
land odicors, anrl a certiticate of entry is delivered to the applicant, and the 
entry is made of record, such entry may be afterwards canceled on account 
of thèse defeets. * * * Rut thèse dofects. whether they be of form or sub- 
stance, by no means render the entry a nullity. So long as it reniains a sub- 
sisting entry of record, whose legality has been passed iipon by the land au- 
thorities, and their action reniains unreversed, it is such au apjiropriation of 
the tract as spgregates it from the publie domain, and therefore precludes it 
from subséquent grants." 

In Newhall v. Sanger, 92 U. S. 761, 23 L. Ed. 709, it is held that 
the existance of an alleged Mexican grant of lands, the validity of 
which was pending at the time of the definite location of a land grant 
railroad before the tribunal created by Congress to détermine the va- 
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lidity of such grant, was sufficient to exclude lands within its bound- 
aries from the opération of the railroad grant, such lands having 
been reserved by Congress from sale or other disposition pending the 
investigation of the Àlexican grant, which was finally adjudged in- 
valid shortly after the location of the railroad. In Leavenworth R. 
R. Co. V. United States, 93 U. S. 733, 23 L. Ed. G34, lands reserved 
to the Osage Indians by treaty made with them prior to a railroad 
grant, though not specifically reserved in said grant, were held to be 
reserved from its opération by force of a proviso excepting "the lands 
heretofore reserved to the United States, by any act of Congress, or in 
any other manner by compétent authority, * * * or for any other 
purpose whatever." In United States v. Southern Pacific Railroad Co., 
14C U. S. 570, 13 Sup. et. 152, 36 L. Ed. 1091, it is held that the filing 
of the map of definite location by the Atlantic & Pacific Company, un- 
der the act of July 27, 186G, granting lands to that company, when ap- 
proved by the Secretary of the Interior, operated to withdraw rhe 
lands granted from the public lands of the United States, so that they 
did not pass under the subséquent grant of March 3, 1871, to the 
Southern Pacific Company, though the Atlantic & Pacific Company 
failed to comply with its grant, and it was forfeited and the lands re- 
stored to the United States by Congress in 1886, after the grant to 
the Southern Pacific Company had taken effect. 

In Railwav Companv v. Dunmeyer, 113 U. S. 629, 5 Sup. Ct. 5Gi), 
28 L. Ed. 1122, it is sâid: 

"The reasoimble purpose of the government iindonbteclly îs that whleh is ex- 
pressed, naine]y, while wg are givin^ liberally to the railroad company, \ve do 
not give any lands which we hâve alroady sold, or to which, accordlng to our 
laws, we hâve permitted a pre-emption or homestead right to attach." 

The rule is again announced in the récent case of the Southern Pacif- 
ic Company v. United States (No. 2) 200 U. S. 354, 26 Sup. Ct. 298, 
50 L. Ed. 512. 

It is thus settled that to segregate lands from the public domain, so 
that they may not pass under subséquent grants by Congress, they 
must hâve been previously reserved, or withdrawn from sale by com- 
pétent authority acting for or on behalf of the United States. Were 
the lands in question so reserved or withdrawn as being swamp lands? 
By the swamp land grant the Secretary of the Interior is charged \.nth 
the duty of selecting and making lists of ail lands embraced v.'ithin 
the grant, and causing patents to be issued therefor to the several states 
in which they are located, and on the issuance of such patents the title 
to the lands vests in the state. On November 21, 1850, the Commis- 
sioner of the General Land Office directed the Surveyor General for 
lowa to make out a list of ail the lands so granted to the state of lowa, 
and in his letter said: 

"The only reliable data in your possession from which thèse lists can be 
made are the iîeld notes of the snrveyors on file in your office, and. if the an- 
thorities of the state are willing to adopt thèse as a basis of the lists, you will 
so regard them. If not, and they furnish yon satisfactory évidence that any 
lande are of the character embraced in the grant, you will report them." 

This is an explicit direction by the Land Department to sélect in the 
first instance as swamp the lands which the field notes of the surveyors 
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show to be of that character, and, if the statc authorities are unwilling 
to adopt thèse as the basis of the sélection and will furnish satisfactory 
évidence that any other lands are embraced in the grant, the évidence 
so furnished is to be reported by the Surveyor General to the Land 
Department, thus making any sélections that might be made by the 
State authorities subject to the approval of the Land Department. It 
does not appear what the field notes show as to the character of the 
lands in question further than is to be inferred from the final déter- 
mination that the lands were not, in fact, swamp. 

In 1853 the state of lowa, by act of its General Assembly, granted 
to the several counties of the state the swamp lands in said ':ounties 
embraced in the swamp land grant, and authorized the county courts of 
each of the counties to appoint compétent persons to examine the lands 
and make due report and plats of the swamp lands therein to such court, 
which courts were required to transmit to the proper officers lists of 
the lands so selected in order to procure the proper récognition of the 
same on the part of the United States. Laws lowa 1852-53, p. 29, c. 
13. It would thus appear that the state authorities were unwilling to 
adopt the field notes of the surveyors as the proper basis for the sélec- 
tion of the swamp lands in that state, and undertook themselves to 
make and furnish lists of such lands. But it is plain that the lists fur- 
nished by the state authorities would be without effect to withdraw 
or segregate the lands therein described from the public lands of 
the United States, unless they were approved by the Secretary of the 
Interior, or other compétent authoritv of the United States. Railroad 
Co. V. Priée Co., 133 U. S. 496-511,"' 512, 10 Sup, Ct 341, 33 U. Bd. 
687 ; Humhird v. Avery, 195 U. S. 480, 507-508, 25 Sup. Ct. 123, 49 L. 
Ed. 286 ; Sjoli v. Dreschel, 199 U. S. 564-569, 26 Sup. Ct. 154, 50 L. 
Ed. 311. The fact that thèse lists were presented to the Surveyor 
General and transmitted to the General Land Office by him is not 
important; for his authority was expressly limited by his instructions 
to making lists from the field notes of the surveyors, and to reporting 
any évidence that might be furnished by the state authorities as to the 
character of the lands. The Secretary of the Interior only was au- 
thorized primarily to identify what lands were embraced within the 
swamp land grant. French v. Fyan, 93 U. S. 169, 23 L- Ed. 812 ; Bar- 
den V. Northern Pacific Ry. Co., 154 U. S. 288-320, 14 Sup. Ct. 1030, 
38 L. Ed. 992 ; Rogers Locomotive Works v. American Emigrant 
Co., 164 U. S. 559-574, 17 Sup. Ct. 188, 41 L. Ed. 552. In the last- 
named case the locomotive works claimed certain lands in Calhoun 
county, this state, under the railroad grant of 1856 ; and the emigrant 
company claimed the same lands under convCyance from Calhoun coun- 
ty as swamp lands. In holding that the title passed under the railroad 
grant the court, among other things, said: 

"In French v. Fyan, 9.3 U. S. 169, 23 Iv. VA. 812, this court decided that by 
the second section of the swamp land act the power and duty devolved upon 
the Soeretarj' of the Interior as the liead of the Land Department of deter- 
miuing what lands were of the description granted by that aet and made his 
office the tribunal whose décision on that subject was to be controlliug. ïli« 
identification of lands as lands embra<'wl by the swamp land act was thereforc, 
necessary before the state could claim a patent, or exercise absolute control of 
them. * * * Tiie emigrant company kiys much stress upon that clause of 



892 148 FEDERAL REPORTER. 

the railroad act of 1856 exempting from its opération ail lands previously 
reserved by the United States for any purpose. And upon tbls foundation it 
rests the contention tbat no lands embraced by tlie swamp land act of 1850 
could, mider any cirenmstances, be witlidrawn by the Land Department from 
its opération, and certifled to tbe state under the railroad act of 1856. This 
contention assumes that the lands in controversy were, ivitliin tlie meanini; of 
the act of 1850, swamp and overflowed lands. But that faet was to' be deter- 
mined in the flrst instance by the Seeretary of the Interior. It belon!,'ed to 
him primarily to identify ail lands that were to go to the state under the act 
of 1850. When he made such identification, tlien, and not before, the state 
was ontitled to a patent. 

By the act of Mardi 3, 1857 (11 Stat. 251, c. 117), it is provicled i 

"ïhat the sélection of swamp and overflowed lands granted to the several 
States by the act of September 28th, 1850, heretofore made and reported to 
the Commissioner of the General Land Office so far as the sanie shall remain 
vacant and unappropriated, be and are hereby conflnned, and shnll be approved 
and jiatented to the several states in couforniity with the provisions of the act 
aforesaid." 

This act is expressly limited to such sélections as had theretofore 
been made, and is a récognition by Congress of the necessity of the 
approval of such sélections by compétent authority of the United States 
before they are of any efïect. No other act of Congress prior to 
August 30, 1864, refers to or recognizes in any manner any lists fur- 
nished by state authority, and from the stipulation of facts it appears 
that none of the lists filed by the respective counties in this case was 
ever adopted, ratified, or confirmed in any manner by the Interior 
or Land Departments of the United States. Thèse lists were not, 
therefore, prior to August 30, 18(14, accepted or recognïzed for any 
purpose by any compétent authority acting for or on behalf of the 
United States. 

But it also appears from the stipulation of facts that the Kossuth 
county list was filed in the General Land Office August 35, 1859, that 
of Palo Alto county April 3, 18C0, and that of Dickinson county was 
sworn to before the county judge of that county July 23, 18G0, but it 
does not appear when or how it reached the Land Department. On 
June 23, 18C0, the Commissioner of the General Land Office transmit- 
ted to the Surveyor General of lowa a letter in which, among other 
things, he said: 

"Referring to your letter of the 15tli inst., asking to be advised as to your 
duty ni reporting swamp land sélections lu lowa, and in view of the act of 
the 12th of Marchlast, a copy of which was furiiiished you in my letter of the 
21st nlt., I will hère set forth the [irinciples which you are to apply to anj 
sélections now on your files and to ail others, also, which may liereafter be 
reported to you by agents of the state. Testimony now, after the lapse of 
nine years, to be available, must be explicit, resting upon the Personal and 
exact knowledge of the locallties claimed, and umst relate to each quarter, 
quarter section, or other équivalent légal subdivision. This testimony must 
be made by parties having no Interest, présent or jjrospective, direct or indirect, 
and must state the nauie of the river or water coui'se whereby the lands are 
submerged and reudered useless for arable purjwses in their natural condi- 
tion. * * * You will, as soon as your reiiort is arranged and prepared for 
transmission to this office, send siniultaneously a copy thereof to the local of- 
fices of the proper land districts, with instructions to them to enter the tracts 
in the usual form in their books, and withhold them from sale or other dispo- 
sition, unless otherwise especially directed by this otKce." 
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The act of March 12th, to which référence is iriade in this letter, 
rixes the time within which the sélections shall be macie (12 Stat. 3, 
c. 5), and no doubt prompted the letter of the 21st ult., referred to. 
A form of the proofs required of the state authorities is inclosed with 
the letter of June 33, 1860, but the lists furnished by the respective 
counties wholly fail to comply with its requirenients. This letter is a 
plain disapproval by the Comniissioner of the lists of two of the coun- 
ties then on file in the General Land Office, and a détermination by 
him that other lists of like charactcr would not be recognized. This 
letter is also the first direction froni the Land Department to enter 
any sélection of lands made by the state authorities upon the books of 
the Land Office, or to withhold them from sale or other disposition, 
and the stipulation of facts shows that the Surveyor General made no 
further report of swamp-land sélections in ei'her of the counties, and 
gave no direction to any of the local land offices to withhold any of 
the lands in question from sale or other disposition, as required by 
this letter. 

Such was the status of the lands in question on August 30, 1864, 
when the map of definite location of the McGregor Western Railroad 
was filed, and the lands within the limits of the grant to that road with- 
drawn from the market, and it so remained until the passage of the act 
of March 5, 1872, entitled, "An act for the relief of Lucas and other 
counties in the state of lowa," wherein it is provided: 

"Tliat the Comniissioner of tlie General Land Office is liereliy authorizecl and 
required to receive and examine the sélections or' swanip lands in Lucas, Diek- 
inson, and such other counties in the state of lowa as formerly presented their 
sélections to the Surveyor General of the district includins that state. and al- 
low or disallow said sélections and the indenmity provided for according to 
the aets of Consi'ess in force touching the sanie at the time such sélections 
were made." 17 Stat. 37, c. 39. 

This is the first récognition by Congress of sélections made by state 
authorities, and this only to the extent of rcquiring the Commissioner 
of the General Land Office to receive and examine and allow or dis- 
allow them and the indemnity provided for according to the acts of 
Congress in force when the sélections were made. Whatever the 
purpose of this act, it was sorae eight years after the rights of the Mc- 
Gregor Western Railroad Company under the grant of May 12, 1864, 
had attached, and does not operate retrospectivelv to affect that grant. 

Li Railroad Co. v. United States, 92 U. S. 733,'23 L. Ed. 634, above, 
it is held that congressional grants of public lands are confined to those 
the title of which is complète in the United States; and in Newhall v. 
Sanger, 92 U. S. 761, 23 L. Ed. 769, it is said: 

"The words 'public lands' are habitually used in our lesislation to describe 
such as are subject to sale or other disjiosul under gênerai laws." 

The title of the United States to the lands in question was complète 
on May 12, 1864, and at the time of the definite location of the road 
under the provisions of the act of that date no claims or rights of any 
kind to any of said lands had been previously recognized by any au- 
thority of the United States, save under said act. The lands, therc- 
fore, might hâve been sold by the United States, or the right of pré- 
emption of homestead entry might bave attached to them at any time 
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before the definite location of the road, and the complète title tliereto 
would hâve passed under such sale, or under such entries, if they vvere 
subsequently perfected. 

Some stress is laid by counsel for the government upon an admis- 
sion in paragraph 17 of the answer: 

"That at the date of the defiuite location of the McGregor Western Railroad, 
ail the lands mentionedi In the complainants' Exhibit 'A' [the lands in question] 
jmrported to hâve been selected and claimed ou belialf of the state of lowa as 
svvamp and overflowed lands." 

But this is only an admission that the lands were "purported to 
hâve been so selected and claimed by the state authorities," and not 
that they had been approved by any authority of the United States. 
The admission mtist be constnied in connection with the other parts 
of the answer, which explicitly controvert the allégations of the bill, 
that thèse lands were excluded from the opération of the grant of 
May ISth. 

The conclusion, therefore, is that the lands in question were not on 
August 30, 1864, segregated from the public domain, and that they 
passed under the grant of May ISth of that year, and were rightly 
patented to the défendant. This renders it unnecessary to consider 
the other question presented. The bill should therefore be dismissed, 
and it is so ordered. 



CRESCENT LIQUOR CO. et al. v. PLATT. 
(Circuit Court, N. D. West Virginia. October 24, 190G.) 
Commerce — Régulation of Interstate Commerce — West Virginia Stat- 

XJTE RELATINQ to CaERIAGE of DIQUORS — CONSTITUTIONALITY — DUE PEO- 
CESS OP LAW. 

Acts W. Va. 1903, p. 130, c. 40, being "An act regulating the shipment 
and sale of intoxlcating liquors contrary to law and providing a remedy 
therefor," and which provides inter alla that any agent or employé of a 
common carrier who shall deliver to any person, flrm, or corporation any 
package containing intoxlcating liquors, exeept to a person having a state 
license to sell the same, or to the bona fide consignée thereof wlio has In 
good faith ordered the same for his owu use, shall be deeined to hâve 
made a sale thereof contrary to law, and be subject to criminal prosecu- 
tion, in so far as it endeavors to impose criminal liability upon a carrier 
or its agents because of the dellvery of liquors transported by It to the 
consignée thereof in the usual course of business, in case such consignée 
shall not hâve a license or shall not hâve ordered the liquors for his 
own use, is unconstitutional and void, as an attempt to regulate interstate 
commerce as applied to interstate shipments and in ail cases as depriving 
the carrier and its agents of their liberty and property witliout due pro- 
cess of law and as deuying to them the equal protection of the laws. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 10, Constitutional 
Law, § 711.] 

Samk— Interstate Commerce— Intoxicating Liquors. 

The Wilson Act (Act Aug. 8, 1890, c. 728, 26 Stat. 313 [U. S. Oomp, 
St. 1901, p. 3177]), which prOvides that intoxlcating liciuors transported 
into a state or territory for use, cousumption, or sale thereiu shall upon 
their arrivai be subject to the police laws of such state or torritory, does 
not authorize the enactmeut by a state of a law restrictiug tl)e riglit of an 
interstate carrier to deliver tire iniported paclcage to its consignée. 
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3. Cabeiees— Unlawfùl Disceimination— Refusal to Caeby Liqctors. 

It is tiie duty of an express company doing business as a common car- 
rier to serve the public impartially, and it bas no right to refuse to 
receive and carry pacl^ages of liquors froni lawtul dealers tUerein in one 
State, whfle It reçoives and carries the same in otlier states, nor to re- 
fuse to carry the same C. O. D. and to collect and return tlie purchase 
money from the consignée in accordance with the gênerai custom of the 
business, wliere it follows such custom with respect to other couimodities : 
nor can it require a consignée of such liquors before delivery to funiish 
a certiflcate or afïidavit that he is a bona flde purchaser of the same for 
bis own Personal use or bas a state license to sell liquors. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 9, Carriers, § 901.] 

In Eqiiity. On motion for preliminary injunction. 

Charles B. Johnson and George M. Hofflieimer, for coniplainants. 
Frank H. Platt and Ira E. Robinson, for défendant. 

GOFF, Circuit Judge. The Crescent Liquor Company, a corpora- 
tion organized under the laws of the state of West Virginia, having 
its principal office and place of business at Clarksburg in that state, 
a résident and citizen thereof; the Schmulbach Brewing Company, a 
corporation organized under the laws of the state of West Virginia, 
having its principal office at Wheeling in said state, a résident and citi- 
zen thereof; and the Hoster-Columbus Associated Breweries Company, 
a corporation organized under the laws of the state of Ohio, and having 
its principal offices at Columbus in that state, a résident and citizen of 
the state of Ohio — hâve instituted this suit, and filed their original 
and supplemental bills, against Thomas C. Platt, of the state of New 
York, a résident and citizen of the state of New York, as président of 
the United States Express Company. The complainants are retail 
liquor dealers, engaged in business at Clarksburg, W. Va., who hâve 
complied with the requirements of the laws of the United States and 
of the state of West Virginia, relating to that business. The défend- 
ant, the président of the United States Express Company, an associa- 
tion organized under the laws of the state of New York, entitled to the 
rights and privilèges of a corporation, is a common carrier doing busi- 
ness in the state of West Virginia, and in the Northern District thereof. 

The complainants charge the United States Express Company with 
unjust discrimination, and with unlawfùl interférence with their busi- 
ness. They allège that said company has for years past received and 
transported, under established rules and régulations, packages of liq- 
uors shipped by them to various persons with whom they hâve had 
dealings, at différent points in West Virginia, where that company 
has agents and offices ; that no controversy has arisen, or now exists, 
between the complainants and the express company, relative to the rea- 
sonableness of the charges made by the company for the transport- 
ing and delivering of such packages, or in regard to the régulations 
that hâve existed concerning the System of receiving, forwarding, and 
delivering the same. The complainants charge that the express com- 
pany, without assigning any reason therefor justified by usage, fair 
dealing, and law, has lately arbitrarily and illegally, to the injury of 
complainants' business, to the détriment of their customers' interests, 
and to the préjudice of business affairs in the locality where they so 
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conduct their business, refused to receive from them, and transport 
to the parties in West Virginia to whom the same are directed, any 
packages containing liquors of any character, and that they hâve so 
refused, although complainants hâve ofïered to comply with ail reason- 
able régulations concerning the same, and to pay either themselves, or 
by their vendees, the full charges as announced by such company for 
the transporting and delivering of such commodities. It is also 
charged that the express company, while so refusing, nevertheless will 
receive similar packages from like dealers in the adjoining and other 
States, for transportation and delivery to consignées at its offices in the 
state of West Virginia; and that such company déclines to receive 
from the complainants, and from ail other persons, whether located 
in West Virginia or elsewhere, ail packages of liquor for transporta- 
tion and delivery to any point in the state of West Virginia, when such 
packages are offered C. O. D., what is commonly known as collect on 
delivery shipments. Complainants, insisting that because of such con- 
duct their business has been unlawfully interfered with by the défend- 
ant, pray for the relief found only in a court of equity, and ask that 
said express company be required by the order of this court to cease 
such discrimination, and to properly discharge its duty as a common 
carrier, and that pending the final disposition of this cause a prelimina- 
ry mandatory injunction may issue. 

With the business carried on by complainants, it is not the duty of 
this court to inquire, other than to détermine that it is lawfully con- 
ducted, and such I find it to be. It is an avocation provided for and 
protected by law, one recognized by the statutes of the state of West 
Virginia, as well as by the laws of the United States. It is not the 
duty of the judiciary to philosophize concerning the moral questions 
involved in this business, for that under our System of laws devolves 
upon another branch of our government. The Suprême Court of the 
United States, in Scott v. Donald, 165 U. S. 58, 91, 17 Sup. Ct. 2Co, 
269, 41 L. Ed. 632, speaking through Mr. Justice Shiras, says: 

"The evils attending the vice of Intempérance in the use of spirituous liq- 
nors are so great that a natural reluctance is felt in appearing to intertitre, 
even on coni=titutional grounds, with aiiy law wliose avowed purpose is to 
restrict or prevent the mlsehlef. So long, however, as state legis'ation con- 
tinnes to recognize wiues, béer, and spirituous li(iuors as articles of lawful con- 
suniption and commerce, so long must continue the duty of the fédéral courts 
to atïord to such use and commerce the same measure of protection, under the 
Constitution and laws of the United States, as is given to other articles." 

Being engaged in a legitimate business, complainants are entitled to 
the protection of the law, and should be dealt with by the express com- 
pany as it deals with its other customers. The company is a common 
carrier for hire, and it is its duty to receive from and transport for 
complainants, to such points as can be conveniently reached by its Unes, 
for a reasonable compensation to be paid it- either by complainants or 
their consignées, ail packages of lawful merchandise, duly consigned 
under the usual régulations. As a common carrier it owes obligations 
to the public, in fact to a great degree discharges the dtities of a public 
office, and it should not be pcrmitted to disregard them. Such obliga- 
tions and duties are not dépendent upon contract, but are imposed by 
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the law because of public policy. The express company, recognizing 
its duties as a common carrier, and respecting in other states than West 
Virginia its obligations to the public, offers to receive from its cus- 
tomers in those states such packages of liquors, other than C. O. D. 
packages — as it refuses to receive from complainants, and to trans- 
port and deliver the same to points in West Virginia. Such discrimina- 
tion is reprehensible, is detrimental to the interests represented by com- 
plainants, and unfair to the localities in which their business is con- 
ducted. 

The express company admits that it refuses to handie the packages 
of liquor offered to it by complainants, as cliarged in their bills, and 
it also admits that its agents hâve been instructed to observe the provi- 
sions of the following order, to wit: 

"United States Express Company. 

"No. 49 Broadway, New York, Sept. 28, 1906. 
"Liquor Shipments State of West Virginia. 

"Agents Ail Points. West Virginia : By order of tlie vice président and 
gen'l. manager, effective at once, you are instructed that shipments of intoxi- 
cating liquors not C. O. D. from one point in West Virginia to another point 
In Wiest Virginia, must not be received, and tliat shipments of Intoxieating 
liquors C. O. D. from points within, or from points witliout the state to points 
within the state must be refused. This order niust be euforced rcgardless of 
the régulations or orders of any other express company, and thèse orders 
supersede instructions to the contrary in joint circular 119 dated August 20th, 
second page, under paragraph headed 'West Virginia.' Your particular atten- 
tion is cailed to the fact in the handling of Interstate shipments of liquor not 
C. 0. D., which shipments you are still permitted to handie, you must con- 
tinue to demand from the the consignée the certificate to the efCect that he has 
ordered the shipments in good faith for his own personal use, or that he has 
a license to seil, or in other words that he is a bona fide consi.gnee. Im- 
mediately upon receipt of thèse instructions you will acl^nowledge receipt 
thereof. 

"The orders above are positive and must be obeycd to tlie letter. 

"C. E. Topping, Gen'l. Supt." 

The express company says that it has found it necessary to issue 
this order, because of the construction that has been placed upon chap- 
ter 40, p. 130, of the Acts of 1903, West Virginia Législature, by the 
courts of that state. Such législation reads as follows, to wit : 

"x\n act regulating the shipment and sale of intoxieating liquors contrary to 
law, and providing a remedy therefor. 
"Be It enacted by the Législature of West Virginia : 

"Section 1. That any agent or employé of any person, flrm or corporation, 
carrying on the business of a common carrier, or any other person, who, with- 
out a state license for dealing in intoxieating liquors, shail engage in the trallic 
or sale of such liquors, or be Interested for profit in the sale tliereof, or act 
as the agent or employé or consigner or consignée of the same, or who shail 
solicit or receive any order for the sale of any intoxieating liquors, or de- 
liver to any person, flrm or corporation, any pael<age containing such intoxi- 
eating liquors, shipped 'Collect on Delivery' or othunvise, except to a person 
having a State license to sell the same, or to the bona fide consignée tliereof 
who has In good faith ordered the same for his personal use, shail be deemed: 
to bave made a sale thereof contrary to law, and gnilty of a misdemeanor ; 
and, upon conviction thereof, shail be fined not less than ten, nor more than 
one hundred dollars, and miiy, at tlie discrétion of the court, be imi>risoned 
In the county jail not exeocding six months. 
148 1'.— 57 
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"Sec. 2. Tf any person shall make affldavlt before any Justice of the peaee 
that he bas cause to believe and does belleve, any spirituous liquors, wiues, 
porter, aie, béer or drink of like nature, are being held, sold or dellvered In 
violation of the provisions of this act, such justice sball issue his warrant as 
provided in section twenty-three of cbapter tbirty-two of tlie code, and like 
proceedings shall thereupon be had as provided therein." 

I do not see how the provisions of this act can justify the express 
Company in its refusai to discharge its duties as a common carrier. 
The insistence that under this act a common carrier engaged in either 
interstate or state commerce could be convicted for a violation of the 
State license laws, in delivering packages of Hquor consigned by regular 
dealers and received by actual consignées in the due course of business, 
is without merit. In such cases it is not necessary for the common 
carrier to take out a state license for dealing in intoxicating liquors. 
As a matter of course, if the agent of the carrier at any of its stations 
should aiso be engaged as a retail liquor dealer, he should protect him- 
self by complying with the provisions of the state license law ; but he in- 
curs no liability as such dealer when he delivers to the parties to whom 
they are consigned packages of liquor regularly transported by the car- 
rier. In such cases the express company does not sell the liquor. It is 
acting as a common carrier, delivering liquor theretofore sold, and its 
agreement not to deliver until charges are paid, and then to return the 
money to the shipper, has nothing to do with the sale, and relates only 
to the usage connected with its duties as a common carrier. 

The express business has become a public necessity, equally so with 
the mails, telegraph, and téléphone. It is used for public purposes 
by the national, state, and municipal governments, and it would materi- 
ally interfère with our commercial interests as well as with our social 
coijnfort if its efficiency were crippled by either crude régulations, 
or ill advised législation. The duty of the express company to receive 
packages from consignors in states other than West Virginia, for de- 
livery to consignées within that state, cannot beinterfered with, nor 
such shipments prohibited by any enactment of the Législature of that 
state. An effort by state législation to make a common carrier dis- 
charging such duty a dealer in the article so transported would neces- 
sarily fail, for, whether so intended or not, it would be held as per- 
taining to the régulation of commerce, and not being authorized under 
the police power of the state would be void. No right or privilège 
granted or secured by the Constitution of the United States can be 
withdrawn or impaired by the statute of any state, even though 
enacted in the exercise of its police powers. Mr. Justice Day, speak- 
ing for the Suprême Court in Dobbins v. Los Angeles, 195 U. S. 223, 
237, 25 Sup. et. 18, 20, 49 L. Ed. 169, says: 

"The state has undoubtedly the power, by appropriate législation, to protect 
the public niorals, the public health, and the public safety, but if, by their 
necessary opération, its régulations looking to either of those ends ainount to 
a deuiiil to persons within its jurisdiction of the e<iual protection of the laws, 
thev must be deemed unconstitutioual and void. Gibbons v. Ogden. 9 Wlieat. 
(U.' S.) 1, 210, 6 L. Ed. 23.; Sinnot v. Davenport, 22 How. (U. S.) 227, 243, 16 
L. Ed. 243 ; Missouri, Kansas & Texas Ry. v. Huber, 1G9 U. S. 613, 62G, 18 
Sup. CL 488, 42 h. Ed. 878." 
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We cannot consider the décisions of the Suprême Court of the United 
States relating to matters of Interstate commerce, without being im- 
pelled to the conclusion that a state cannot, even for what many may 
consider a laudable purpose — such as protecting its citizens against the 
evils of intempérance — enact laws which regulate commerce between 
its citizens and those oî other states ; the consent of Congress not hav- 
ing first been obtained. The suggestion that, under the terms of what 
is known as the "Wilson Act" (Act Aug. 8, 1890, c. 728, 26 Stat. 313, 
[U. S. Comp. St. 1901, p. 3177]), ail fermented, distilled, or other 
intoxicating liquors transported into the state of West Virginia be- 
came upon their arrivai subject to the application of the West Virginia 
statute referred to, is without force, for the Wilson act expressly rec- 
ognizes the right to transport such articles into the state, and then 
makes them subject to the opération of the police power laws of the 
state. But, as we hâve already seen, laws enacted under the police 
powers of the state cannot in any way interfère with or regulate com- 
merce between states, and cannot prevent the delivery of the imported 
package to its consignée. The Wilson act limits the régulations of 
interstate commerce, but it créâtes no new power in the state. Surely 
it was not intended by that enactment to permit the state, under the 
shield of police power, to prosecute and punish the agents of interstate 
commerce for acts donc by them in the lawful discharge of their duties 
as such agents. 

The West Virginia statute so quoted is not intended solely as a police 
régulation, for its object is to regulate the shipment and sale of in- 
toxicating liquors, including packages imported into West Virginia 
from other states or foreign countries, and surely in so far as it at- 
tempts to control such interstate commerce it must be invalid. The dé- 
cisions of the fédéral courts relating to interstate trade are based on the 
absolute freedom of commerce between the states. They demonstrate 
the right of the citizens of one state to contract to sell and purchase 
merchandise in another state, and they show the lack of power on the 
part of the state to render invalid contracts relating to interstate com- 
merce binding in the state where made. The Suprême Court has 
held that a package of intoxicating Hquor received by an express Com- 
pany in one state to be carried to another state, and there delivered 
to the consignée, C. O. D. for priée of the package and the expressage, 
is interstate commerce under the protection of the commerce clause 
of the fédéral Constitution. American Express Co. v. lowa, 196 U. 
S. 133, 25 Sup. et. 182, 49 L. Ed. 417. In the opinion of the court 
in that case, it is said : 

"When it Is considered that the necessary resuit of the ruling below was to 
hold that, wherever merchandise shipped from one state to another Is not 
completely delivered to the bnyer at the point of shipment so as to be at hls 
rislf from that moment, the movement of such merchandise is not interstat» 
commerce, it becomes apparent that the prlneiple, if sustained, would operate 
materially to cripple, if not destroy, that freedom of commerce between the 
states which It was the great purpose of the Constitution to promote. If up- 
held, the doctrine would deprive a citizen of one state of his right to order 
merchandise from another state at the risk of the seller as to delivery. It 
would prevent the citizen of one state from shipping into another, unless he as- 
sumed the risk. It would subject contracts made by common carriers and 
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valld by the laws of the state where made to the laws of another state, and 
it would remove from the protection of the interstate commerce clause ail goods 
on eonsignment upoii any condition as to delivery, exiiross or Implied. Be- 
sldes, it would also render the commerce clause of the Coustitution inoperative 
as to ail that vast body of transactions by wbich the products of the country 
move in the channels of interstate commerce by meaus of bills of lading to tha 
shipper's order with drafts for the purchaso price attached, and many other 
transactions essential to the freedoni of commerce, by whicb the complète title 
to merchandise Is postponed to the delivery thereof." 

The statute referred to as the foundation of the orders issued by 
the express company to its agents being for the reasons raentioned 
invahd, it follows that said company is without justification in its re- 
fusai to accept packages of hquor for transportation and delivery C. 
O. D. in States other than West Virginia, and it follows that the order 
of the express company requiring from the consignée a certificate to 
the effect that he has ordered the liquors in good faith for hispersonal 
use, or that he has a license to sell, or in other words that he is a bona 
fide consignée, is an unwarranted interférence with interstate com- 
merce, and the exercise of a power not possessed by that company. 

We come now to the considération of the unjust discriminations 
against them, alleged by complainants, as made by the express com- 
pany in connection with the pacjcages offered for transportation by com- 
plainants at Clarksburg, intendcd for delivery at other points in West 
Virginia. The discussion of matters pertaining to interstate commerce 
was rendered necessary in disposing of the questions raised by the 
considération of the West Virginia statute before mentioned. As I 
hâve stated, the express company is a common carrier, and it is the 
duty of that company to serve the public impartially, without fear and 
without favor, but with even-handed justice to ail. A carrier is not 
discharging its duty, when by its rules, régulations, and conduct it 
discriminâtes in favor of one citizen against another, of one business 
at the expense of another, or of one locality to the détriment of another. 
Such préférences are unjust, and they resuit in the destruction of in- 
dividual interests, and the impairment of rights that should be en- 
joyed by ail. Complainants bave the same right to ship their packages, 
and to conduct in the itsual and regular way the business they are en- 
gaged in, that other shippers representing other avocations receive and 
enjoy. 

The express company, admitting its duty as to interstate open pack- 
ages, insists that as to ah C. O. D. packages, whether offered for ship- 
ment within or without the state, it has the right in the exercise of its 
business discrétion — suggested by both personal and public policy— to 
décline to receive them for transportation, and that it may refuse, should 
it deem it best, to enter into such contracts, involving as they do, not 
only the duty to transport, but also that of collecting and returning the 
purchase price. It is insisted that, so far as the obligations of the com- 
pany as a common carrier are concerned, a différence exists between the 
open and the C. O. D. shipments. This may to a limited extent be 
conceded, and because thereof the terms of such shipments and the 
régulations governing them may well differ, but that does not justify the 
absolute refusai of the carrier to receive, transport, and deliver the C. 
O. D. packages. Common carriers, the défendant included, through 
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many years of trade and traffic, hâve established and built up this cus- 
tom, until now, by long continued usage, it has become part of the Sys- 
tem under which our commerce is conducted ; and it is still recognized 
by this défendant as applicable to ail persons and ail packages, save 
only dealers in liquors and their shipments. Hereagain appears the 
discrimination against liquor dealers set forth in the bills and protested 
against by the complainants. 

The C. O. D. package is in many respects similar to the open pack- 
age. The consignée generally pays the express charges in both cases, 
and in neither instance is the package delivered unless such charges are 
paid ; the same not having been prepaid by the consignor. In addition, 
in the C. O. D. package, the consignée pays the price of the article 
shipped, and the carrier transports the cash so received to the consignor, 
taking pay therefor. In substance, it is the same as if the consignée 
should send by the express company the sum of money he owes the con- 
signor, paying the company for its services. Can the carrier décline 
to accept such sum and refuse to transport it? The différence in the 
shipments mentioned, when anaylzed, is so slight that the law has 
trouble so far as the carrier is concerned in seeing the distinction. 
Should not the consignée hâve the right to contract with the consignor 
that he will send the price of the consignment by the carrier who de- 
Hvers the package? If not, why not? The carrier is for the use of 
the public, and the public should not be deprived of such use bv unrea- 
sonable régulations. Why should the express company complain, for 
it receives its toll for returning the price of the shipment, as well as for 
transporting the package? 

The express company, while recognizing its duty as a common carrier 
to ail other shippers in West A^irginia, déclines to receive from com- 
plainants, and from ail other retail liquor dealers in that state, any con- 
signments of liquor for delivery to consignées at any West Virginia 
point, on any terms or under any conditions. Dealers in ail other ar- 
ticles may ,ship their merchandise, in either open or C. O. D. pack- 
ages, and the shipments are eagerly accepted and promptly delivered. 
The avocation discriminated against is that of the liquor dealer, and 
the only reason assigned for such discrimination is the statute hereto- 
fore mentioned. This character of discrimination is far more destruc- 
tive of trade, and ruinons of the rights of merchants and localities, than 
is the discrimination that shows favoritism between the individual ship- 
pers of the same class or avocation, and if permitted will enable the 
common carrier at its own will and pleasure, and for purposes of its 
own, to destroy any industry depending upon such carrier for the trans- 
portation of its product. This character of discrimination, if it can be 
established and continued, will place under the control of the common 
carriers the industries of the public, and will indirectly give to them 
the régulation of ail traffic, both state and Interstate. The power pro- 
hibited to the states would in effect be conceded to and exercised by 
the common carriers. If to-day they décline to accept packages from, 
liquor dealers, to-morrow or next day the products of our mills, facto- 
ries, storerooms, and farms may for some reason satisfactory to the 
carrier be placed under a like ban. The avocation favorcd to-day, may 
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to-morrow find that by an order of the carrier it is in the disfavored 
list. Doubt and uncertainty would everywhere exist — éléments fear- 
fully antagonistic to commercial prosperity. The better rule is, equal 
rights to ail, and spécial favors to none. 

No man, no company, no state, not even the nation, should hâve the 
power to issue an order, or enact a law, by virtue of which any one can 
be deprived of bis right to labor that he may live, of bis rigbt to follow 
such lawful calling as to him seems best, of his right to tbe privilèges 
and immunities by which only can real freedom be enjoyed, which 
rights are inaliénable, and constitute the important éléments in the civil 
liberty of every citizen of the United States. 

Article 14 of the amendments to the Constitution of the United 
States provides that : 

"No State shall mnke or enforce any law which shall abrîdge the privilèges 
or immunities of citizens of the United States ; nor sliall any state deprive any 
person of life, liberty or property, without due process of law ; nor deny to 
any person wlthin its jurisdiction the çqual protection of the laws." 

It appears that said statute, when it delegates to the common carrier, 
or the agent of the carrier the right to détermine who are bona fide 
consignées, and authorizes a refusai to deliver the packages to such con- 
signées as fail to furnish what the carrier or the agent considers satis- 
factory évidence of bona fiides, deprives those shippers who désire to 
hâve liquor sent by express of the equal protection of the laws, and 
abridges their privilèges and immunities as citizens of the United States. 
The Suprême Court of the United States, in Allge3'er v. Louisiana, 
165 U. S. 578, 589, 17 Sup. Ct. 427, 431, 41 h- Ed. 832, referring to a 
statute of the state of Louisiana says : 

"As so construed, we think the statute is a violation of the fourteenth amend- 
ment of the fédéral Constitution, In that it deprives the défendants of their 
liberty without due process of law. The statute which forbids such act does 
uot beeome due process of law, because it is inconsistent with the provisions 
of the Constitution of the Union. The liberty mentioned In that amendment 
means not only the right of the citizen to be free from the mère physical re- 
straint of his person, as by Incarcération, but the term is deemed to embrace 
the right of thtt citizen to be free in the enjoyment of ail his faculties, to be 
free to use them in ail lawful ways, to live and worlc where he wlll, to earn 
his livelihood by any lawful calling, to pursue any livelihood or avocation, and 
for that pnrpose to enter Into ail contracts which may be proper, necessary, 
and essential to his carrying out to a successful conclusion the purposes 
above mentioned." 

And when said statute endeavors to subject the common carrier and 
its agents to penalties in connection with the delivery of liquors to per- 
sons who may not be bona fide consignées, such carrier and such agents 
having no knowledge and no opportunity to obtain information of the 
unlawful intent of the consignée, it is void, because it not only inter- 
fères with and attempts to regulate interstate commerce, but it also 
deprives the carrier and its agents of their liberty and of their property 
without due process of law, and dénies them the equal protection of the 
laws. 

I am not unmindful of the elementary principal that an act of tbe 
Législature must be presumed to fairly express the people's will, that 
every intendment should be made in its favor, and that its conflict with 
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constitutional provisions must clearly appear before tlie court is justi- 
fiée! in declaring its invalidity, and still, nevertheless, I read in vain the 
statute referred to, in an effort to find some portion of it that can be 
saved from judicial condemnation, so far as it relates to common car- 
riers lawfull)' engaged in tlie discharge of their duties. 

The case is now before me on a motion for a preliminary injunction, 
in connection with which I hâve considered the verified bills, the affida- 
vits filed by the complainants and the défendant relating thereto, and the 
argument of counsel. 

I reach the conclusion that it is my duty to direct that the injunction 
prayed for, concerning both open and C. O. D. packages, do issue pen-' 
dente lite, enjoining the United States Express Company from refusing 
to receive and transport such packages, when duly presented by com- 
plainants, under the usual rules pertaining to the receipt, forwarding, 
and delivery of packages of merchandise. 



THE JOHN BOSSERT. 

(District Court, S. B. New York. Noveraber 23, 190G.) 

Collision— ScHooNEE Lying to and Ovebtakxng Sciiooxke—Ligiits— Négli- 
gent LOOKOUT. 

The scliooners Charles A. Witler and John Bosscrt, eaeli laden with 
lumber, were sailing northward ofC cape Hatteras when the Witler, which 
had passed the Bossert during the day and was leading, lay to on the port 
taek at about 8 in the evening. Shortly thereafter she was struck by the 
Bossert which approaehed on the same taek at a speed of about 4 knots. 
For 15 or 20 minutes prior to the collision the Witler had exhibited at her 
stem a white light consisting of a globe lantern, unsereened, but such llght 
was not seen by the lookout of the Bossert until too late to avold the collision. 
Held, that such light was a sufflcient compliance with article 10 of the 
international navigation rules (Act Aug. 19, IStK), c. 802, 26 Stat. 320 [U. S. 
Comp. St. 1901, p. 28G61), and that the collision was solely the fault of the 
Bossert in failing to maintain an efficient lookout. 

In Admiralty. Suits for collision. 

Hyland & Zabriskie, for libellant Bromwell. 

Horace L. Cheyney, for Insurance Company of North America, 
underwriter on hull of Witler, intervening libellant. 

Butler, Notman & Mynderse, for Eddy Lake Cypress Co, 
James J. Macklin, for the Bossert. 

ADAMS, District Judge. This action was brought by Charles A. 
Bromwell, the master of the lumber laden schooner Charles A. Witler, 
to recover from the schooner John Bossert, the loss occasioned to his 
vessel, including the freight, and to himself and the crew, from a loss 
of their personal effects, by a collision with the Bossert about 25 or 
30 miles from the Diamond Shoals Lightship, off Cape Hatteras, about 
8 o'clock P. M. on the 29th of August, 1905. The Insurance Company 
of North America, an tmderwriter on the hull of the Witler to the ex- 
tent of $7,500, intervened to protect its interest. The Eddy Lake 
Cypress Company filed a libel to recover the value of the lost lumber. 
The total claims amounted to about $30,000. 
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The Witler was a new 3 masicd schooner 117 feet long. She tooli 
in her cargo of about 350,000 feet on the Waccamaw River, South 
Carohna, for delivery in Bahimore, Maryland. About 100,000 feet 
were loaded on and the remainder under deck. She overtook the Bos- 
sert about 10 or 11 o'dock in the morning of the day in question and 
they continued in company during the day, the Witler passing ahead 
about noon. She thereafter, up to the time of collision, kept in the 
lead. As night came on, the Witler gradually reduced sail and about 
7 o'clock began taking in the last of the sails and at a quarter before 8 
she hove to on the port tack under a reef ed spanker. Wïiile so lying, the 
Bossert came .on and struck her on the port side, causing such injuries 
that ail the crew of the Witler took to a small boat, in which they re- 
mained during the night, and in the morning went aboard of the Bos- 
sert, which had furled her sails after the collision and remained near 
at hand. 

The Bossert was also a new schooner, but had 4 masts. She was 
about 180 feet long. She took in her cargo of lumber, under and on 
deck, at Georgetown, South Carolina, and was bound to New York. 
She admits that the Witler passed her in the afternoon and that the 
collision took place as stated. The wind at the time of collision was 
northerly, of a velocity of 25 or 30 miles an hour. The Witler as she 
was lying to was headed north-east by east or east north-east. The 
Bossert was headed north-east by east and making an east north-east 
course. She was going at the fate of 4 to 5 miles an hour under a 
reefed spanker, mizzen, mainsail, foresail, jib and staysail. 

The questions in the case are: (1) whether the Witler exhibited a 
proper light astern and (2) whether the Bossert maintained a proper 
lookout. 

The provisions of law with respect to the subjects in controversy are : 

"Art. 10. A vessel whieh is being overtaken by another shall show f rom her 
stern to such last-mentioned vessel a white light or a flare-up light. 

"The white light required to be shown by this article may be flxed and car- 
rled in a lantern, but in such case the lantern shall be so constructed, fitted, 
and screened that it shall throw an unbroken light over an arc of the horizon 
of twelve points of the conipass, uamely, for six points from right aft on 
each siûe of the vessel, so as to be visible at a distance of at least one mile. 
Such light shall be earried as nearly as practicable on the same level as the 
side-lights." Act Aug. 19, 1890, c. 802, 26 Stat. 320 |U. S. Comp. St. 1901, p, 
28i!C]. 

"Art. 29. Nothing in thèse rules shall exonerate any vessel or the owner or 
master or crew thereof, from the conséquences of any ueglect to carry lighta 
or signais, or of any neglect to keep a proper lookout, or of the negleet of any 
précaution which may be required by the ordinaiy practice of seamen. or by 
the spécial circumstances of the case." 20 Stat. 320 [U. S. Comp. St. 1001, p. 
2871]. 

With regard to light, the Witler allèges in her libel as follows : 

"Fourth : That the schooner 'Charles .\. Witler' had both her side lights prop- 
erly set and brightly burning and exhibited to the schooner 'John Bossert,' 
from her stern a white light in a lantern throwing an unbroken light over au 
arc of the horizon of at least twelve points of the compass, that is to say, for 
at least six points from riglit aft on each side of said vessel, so as to be visible 
for at least for a distance of a mile, and your libelhmt's said schooner also ex- 
hibited to the said schooner 'John Bossert' anelectric flare-up or flash light 
from her stern and in addition thereto the captain and crew of your libellant'a 
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sait! vessel also called out; to tliose in charge of the said sehooner 'John Bos- 
sert' to keep elear of tlie 'Charles A. Witler.' " 

The allégation of cries from the Witler, is stoutly denied by the 
Bossert. It is certain that, if given, they did not reach those in charge 
of the Bossert's navigation in time to be of any avail and may be 
disregarded. 

There is some testimony as to the exhibition of an electric light but 
it was not seen on the Bossert. It appears that it was a small light 
principally used about the deck for seeing the log or other objects near 
at hand, and was not at ail in compliance with the law above quoted. 
Even if used to throw a light on the spanker, as stated by the witnesses 
for the Witler, the light was not seen on the Bossert and it gave her 
no notice of the présence of the Witler in her path. It may also be 
disregarded. 

The question then turns upon the effect of an exhibition of a light 
from a globe lantern. This light was seen on the Bossert. It is claimed 
by the Witler that it was exhibited 15 or 20 minutes before the collision 
by the master of the Witler holding it in his hand, sometimes at an 
élévation of several feet, and by being placed upcn the top of the cabin. 
It was an ordinary globe lantern showing a light ail around the horizon. 
It is claimed on tïie Bossert that it was not exhibited until the collision 
was imminent. 

The light may be considered, for the purposes of this case, as çomply- 
ing with the provisions of Article 10 regarding the duty of the Witler 
to exhibit a white light to an overtaking vessel. This light was not 
strictiy within the terms of the law, as it was not obscured from for- 
ward but that seems immaterial. There was not in any sensé a flare- 
up light. 

At the time of the approach of the Bossert, about 8 bells, slie was 
changing her watch. The lookout, who was on duty until 8 o'clock, 
testifîed that he went on watch at 6 o'clock P. M. and at 8 o'clock vi'as 
relieved; that at 10 minutes to 8, he went to the toilet room about 3 
yards from the forecastle head and returned there ; that before he left 
for the toilet room and after his return therefrom he was quite alone 
on the forecastle head; that at 8 o'clock or 10 minutes before 8, he 
went below and called the men of the watch who were to corne on duty 
at 8 o'clock; that he sounded the bell, due at 10 minutes before 8, and 
immediately afterwards, went and called the men. It is somewhat un- 
certain just what he did but in any event there is no claim that he gave 
an}' warning of the Witler's présence. It may be that he did not see her 
light owing, possibly, to defective eyesight. He was closely examined 
in this connection with the aid of a standard optician's chart and made 
several mistakes with respect to the letters contained on the chart. His 
testimony, as it reads, is not at ail satisfactory with respect to the per- 
formance of the important duty with which he was intrusted and it is 
probable that he failed to notice the light by reason of inattention, even 
if he were able to see it. 

The testimiony froni several witnesses on the Witler shows that the 
light was exhibited by her for a considérable space of time, estimated 
at from 15 to 20 minutes. The approach of the Bossert was observed 
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by those on the Witler's deck and it is incredible that tliey would hâve 
supinely waited until the Bossert was in dangerous proximity before 
they exhibited a light to warn her of the présence of the Witler in her 
path and yet that is what the Bossert would hâve the court beheve. 

That the hght on the Witler was seen from the Bossert j'ust before 
the collision is admitted but the latter claims it was supposed to be a 
steamer's light and that there was no necessity for action on the Bos- 
sert's part because a steamer could take carc of herself. This was a 
wrong supposition and does not afford any excuse for the Bossert's 
neglect. There was nothing to indicate that the light came from a 
steamer and more careful observation would hâve shown that such 
an assumption was erroneous. 

The lack of a careful lookout on the Bossert before 8 o'clock suf- 
ficiently accounts for this collision. The Witler's light was first seen 
by the mate in his watch from aft when he accidently looked under the 
sail by stooping. He then went forward but even when he reached the 
forecastle, received no report. The first lookout admits that he never 
saw the light and says that when he was relieved by the lookout coming 
on duty at 8 o'clock, told him every thing was clear. The new lookout 
testifies that he did not see any light at the time but did about half a 
minute later, two or three ship's lengths away, and says he told the 
mate, who was standing on the forecastle head a yard away. As 
mentioned above, the mate said that he first saw the light by looking 
under the spanker sail when he was aft and then went forward. There 
is no way of reconciling the discrepancy. If the mate's account be 
deemed correct, and it seems to be entitled to more credence than the 
lookout's, it tends to confirm the absence of proper observation on the 
second lookout's part and reinforce the contention of the Bossert's 
fault in this respect. 

It is said by the witnesses from the Witler that the Bossert's ap- 
proach was observed for several minutes, said to be 15 or 30, before 
the collision and the Witler's light was exhibited during that time. 
The Bossert was sailing probably at the rate of i knots an hour, or 
400 feet per minute and she must hâve been at least a knot away when 
her lights were first observed by the Witler. There can scarcely be a 
■doubt that considérable time elapsed during which the Witler's light 
was visible and that there was ample time for the Bossert to hâve 
Steered clear. When the light was first noticed on the Bossert, she was 
too near for effective measures of avoidance and the collision occurred 
through her fault in failing to see in due time a properly exhibited 
light. 

The abandonment of the Witler after the collision was justified by 
her condition from the blow. Although she survived for several days, 
she was not in a condition to be navigated and the crew cannot justly 
be criticised for leaving her. 

There will be decrees for the libellants, with orders of référence. 
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In re WILLIAM F. FISHER & 00. 
(District Court, D. New Jerisey. Septeinber .13, 190C.) 

1. Bankbuptcy — Kesale or Property — Construction of Obder. 

Orders of a court of bankrui)tcy setting asicle a private sale of a bank- 
rupt's real estate, and retiuiring the petitiouer therefor to enter into a con- 
tract witli tlie trustées to bid a stated sum at a resale, and also sufficient 
in addition to pay wluitever suni should be awarded by tbe court to tbe 
former purehaser for improvenients made on the property, construed, 
and held to require sucb award to be paid by tlie trustées where at the 
resale the petitioner ])urchased the jH'operty at a priée largely in excess 
of that which it was required to bid by the order. 

2. SaME— ALLOWANCE to FIKST PaRCIIASEB rOB IMPKOVEMENTS MaDE— OOSTS 

OF Taking Account. 

Where a private sale of real estate of a bankrupt was set aside by the 
court on au offer of a better price after the purehaser had made Im- 
provements tliereon by an order which provided that he should be repaid 
the amount exjjended in niaking sucb improvenients, he should net be 
charged with the costs of tbe proceedings for ascertaining the amount so 
expended, but sueh c-osts should be paid by the estate which benefited by 
tlie resale. 

3. Same— Taxes on Pbopebtt Pendinq Administration. 

It Is the duty of a trustée in bankruptcy under Bankr. Act July 1, 
1898. e. 541, § 64a, 30 Stat. 503 [U. S. Comp. St. 1!K)1, p. 3447], to pay the 
taxes assessed or becoming due on the property of tbe bankrupt whlle 
in hls hands for administration, and he is not relieved from such duty 
by the faet that the taxes were allowed to reniain unpaid until the prop- 
erty was sold, by consent of the court of bankruptcy, under a decree of 
foreclosure in a state court ; but there is no provision of the law requlr- 
ing or authorizing him to pay interest thereon. 

In Bankruptcy. On pétition of the Sayre & Fisher Company. 
See 135 Fed. 233. 

J. K. Rice and W. R. Schenck, for the Sayre & Fisher Company. 
George Silzer, for Joseph Allgair. 
Robert Adrain, for bankrupt's trustées. 

LANNING, District Judge. This proceeding brings before the 
court three questions : First, who sliall pay to Joseph Allgair the 
amount due to him for the cost of improvements upon the lands of the 
bankrupt ; second, who shall pay the costs incurred in the proceedings 
for ascertaining the amount due to Joseph Allgair; and, third, who 
shall pay the taxes assessed against the bankrupt's real estate for the 
years 1903, 1903, and 1904. 

On July 7, 1905, the Sayre & Fisher Company filed its pétition, 
praying that the private sale of the bankrupt's real estate made by the 
bankrupt's trustées to Joseph Allgair on June 15, 1905, for $55,000, 
be set aside, and offering, if an order to that effect should be made, to 
deposit security that it would at a public sale offer $GO,000 therefor. 
On July 8th the Sayre & Fisher Company filed a supplemental pétition, 
stating that, if the private sale should be set aside, it, "in addition to 
its bid of $60,000 for the said property and plant, will repay to the 
said purehaser of the said property, if the Sayre & Fisher Company 
shall be the successfui bidder for the same, the moneys actually ex- 
pended by him in improvements placed upon said plant since he became 
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the purchaser thereof at tlie private sale heretofore made by the trus- 
tées of the said bankrupt as shall be decided by the court." On July 
24, 1905, the Sayre & Fisher Company having deposited security in 
the sum of $60,000, this court, for the reasons in its order of that date 
stated, set aside the private sale to Joseph AUgair and directed the 
trustées to resell the property "at public auction to the highest biddcr, 
free and discharged of and from ail incumbrances, at a priée not 
less than the sum of $60,000, and, in addition thereto, such sum of 
money as a judge of this court shall détermine that the said Joseph AU- 
gair is lawfully and equitably entitled to bave refunded to him, if any, 
for disbursemcnts made by him on account of or by reason of his said 
purchase, and also for moneys actually expended by him in making im- 
provements, if any, to the said property since he obtained the possession 
thereof under and by virtue of the sale of said property to him by 
said trustées, which sale is, upon review, now by this court vacated, set 
aside, and for nothing holden, due allowance in estiniating said amount 
to be paid said Joseph Allgair as aforesaid first being made for any 
was'^e or dépréciation of or to said property, land, and premises, made 
or done by said Joseph Allgair, his servants, agents or employés, 
since he, said Joseph Allgair, took possession thereof as aforesaid, 
until he, said Joseph Allgair, shall surrender, as herein ordered, to 
said trustées ail the said lands, property and estate which so came 
into his possession as aforesaid." 

Immediately after the making of the above order Joseph Allgair took' 
an appeal thereffom to the Circuit Court of Appeals, and on Julv 
31, 1905, he appeared in this court, and offered to place the property 
in the possession of the bankrupt's trustées, on terms not nccessary 
now to be stated, to be held by the trustées pending the appeal, which 
ofïer was accepted. There were , at that time two mortgage incum- 
brances upon the bankrupt's property, the first for $24,000, with ac- 
crued interest, and the second, which had been foreclosed in the New 
Jersey Court of Chancery and merged into a final decree, for some- 
thing over $15,000. Sale under the exécution issued upon this decree 
had long been stayed by this court. Feeling that the stay ought not 
to be continued during the pendency of the appeal above mentioned, 
an order vacating the stay was signed on August 14, 1905. As the 
making of this order rendered it possible for the complainant in the 
foreclosure case to sell the property under the exécution issued in that 
case, and thereby defeat the purpose of the order of July 24, 1905, 
which was to secure a sale of the property for a larger sum than $55,- 
000, another order, dated back to July 31, 1905, the terms of which 
were agreed to by the Sayre & Fisher Company, was made, containing 
the follpwing provisions : 

"And it Is further ordored that the Sayre & Fislier Comnany shall enter 
into nn agreement to and with said trustées in bnnlvni])tey herein, said corpora- 
tion hTving heen dnly authorized by résolution of its hoard of direetors, there- 
In and thereby agreeins and undertaking to bid for said pi'o;)evty the snm of 
at least si'xty thousand dollars and, lu addition thereto, sueh smn of money 
as this court shall detei'mine that the said Joseph Allgair is lawfully and 
equitably entitled to hâve refunded to liim, if any, for disbursements made by 
him ou aceoimt of or by reason of his purehase, and for moneys actually ex- 
pended by him in making permanent improvemeuts to the said property, 
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since lie obtained the possession thereof under and by virtue of the sale of 
said proi>erty to him by said trustées, and also, in addition thereto, the In- 
terest npon two mortgages, one now or lately held by the National Bank of 
îs'ew Jersey of New Brunswick, in the sum^ of twenty-four thousand dollars, 
and the other now or lately held by the Empire State Trust Company in the 
aniount sec'ured to that c-ompany by the final decree of the Court of Chancerj 
in foreclosure proeeedlngs, whorein said company was conii.)lainant and the 
bankrupt hereiu and others were défendants, whifh iiiterest is to be calcu- 
lated from the day of the date of the sale to said Joseph Allgair, to wit, the 
tôth day of June, 1005, uj) to tlie day when the deed shall be delivered to 
the purchaser on a sale of said plant under any writ of exécution heretofore 
issued or that niay heroafter be issued upon said final decree, ]>rovided such 
sale shall take jjlace prior to a resale of the saidproperiy and estate by the 
trustées in bankrui)tcy herein, and prior to the final détermination by a su- 
perior c'oiirt of the i)etition of review heretofore flled as aforesaid by said 
Joseph Allgair. Said bid shall be sub.iect to the lien of a flrst mortga'jre dated 
October ]7, 1901, for the sum of $24,000, now or lately uî'ld by the National 
Bank of New Jersey, the principal sum of whieh with accrued interest shall 
be credited upon said bid and the balance of said bid shall be paid in cash. 
And It Is further ordered that said Sayre «Se Fislier Company shall in and by 
their agroement so to be made with tlie said trustées as aforesaid undertake 
and agrée in like manner to bid for said property the sum of at ieast $60,000, 
and such additional sums, if any, to be determined by this court as aforesaid, 
together with the Interest on said two mortgages respectively, for the afore- 
said property if and when the same shall be sold at a valid sale under and 
by virtue bf a valid final decree or judgment of any court of compétent juris- 
dictlon under any proceedings had and taken in any such court by any lienor 
other than the Empire State Trust Company, having a valid and subsisting 
lien on the aforesaid property and estate, provided such last-mentioned sale 
shall take place prior to a resale of the said property and estate by the trustées 
in bankruptcy herein. And it is further ordered that if, before said Allgair's 
said pétition of review shall bave been flnally determined by the said superior 
court, a sale of said bankrupt's estate shall be had or made tmder any exécu- 
tion issued upon the aforesaid final decree of the Court of Chancery of Nev* 
Jersey, or If a sale thereof be had or made by virtue of a suit instituted by 
any other lienor as last aforesaid. and if at any such sale the said Sayre & 
Fisher Company or any other party should be the purchaser thereof upon a 
bid of $60,000, including the additional sums as aforesaid, determined by this 
court as aforesaid, and the interest on said flrst inortaage and on said decree 
as aforesaid, then and in such case and upon said additional sum so naid com- 
ing into the hands of the said trustées herein, the said trustées shall, in the 
event of the superior court vacating the pétition of review had and taken by the 
said Josenh Allgair and affirminsr the order of the iudge of this court heretofore 
made on the 24th day of ,Tuly, 190.5, pay to the said .Joseph ATgair such sum as 
shall hâve been received upon said bid frnm the purchaser thereof for the im- 
provements and other moneys expended bv the said .Tosenh Aliéna ir upon the 
said plant, allowanee having been made for waste. as determined bv a iudie 
of this court as hereinbefore provided. The moneys which the said trustées 
shall bave received from such successful biddier as and for the interest upon 
the flrst niortgage upon said pronerty, and as and for tlie interest uron the de- 
cree of foreclosure of the mortsasre now or latelv beld by the F>nnire State 
Trust Company, they shall pay to the resnective mortsagees or tlie a-'-s'ïiis of 
such mortgagees, the amount of interest due each of them upon the said mort- 
gaces, so far as the said moneys paid to thom as interest will permit them 
to do." 

On September 5, 1905, the Sayre & Fisher Company entered into 
a written agreement with the trustées of the bankrunt, stibstantially 
in the form prescribed by the order of July 31, 1905, which agree- 
ment was accepted bv the trustées. 

The appeal taken by Toseph Alleair h^s now been disnosed of and 
the order of July 24, 1905, affirmed. While the appeal was pending, 
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the property was sold under the exécution issued upon the final decree 
of the Empire State Trust Company to the Sayre & Fisher Company 
for $54,000, subject to the lien of the first mortgage. The resale was 
a highly advantageous one for the creditors of the bankrupt. The 
trustées are now in possession of ail of the purchase money to which 
they are entitled or which they claim; but their counsel insists that 
ît is the duty of the Sayre & P'isher Company, the purchasers of the 
property at the resale, and not of the trustées, to pay to Joseph All- 
gair the sum due to him, which prior to the resale had been judicially 
ascertained to be the sum of $3,553.41. The counsel for the Sayre 
& Fisher Company, on the other hand, insist that the payment should 
be made by the trustées. The décision of the question rests wholly 
upon the construction that should be given to the two orders of July 
24 and July 31, 1905. Thèse orders are not expressed in very élégant 
English, but their meaning is clear. By the first order the trustées 
were directed to resell the property for not less than $60,000, plus 
such sum as this court should thereafter décide Joseph Allgair should 
hâve for the improvements put upon the property by him. This 
order contemplated a sale by the trustées only. If a sale had been 
made under it, the whole of the purchase money would hâve been 
paid to the trustées, and it would hâve been their duty to pay to Joseph 
Allgair, out of the purchase money received by them, the amount 
awarded to him. By the second order (the one of July 31st) the 
Sayre & Fisher Company was required to enter into an agreement 
with the bankrupt's trustées (1) "to bid," at any sale of the property 
made while the above-mentioned appeal should be pending and be- 
fore the bankrupt's trustées could sell, the sum of at least $60,000, 
plus whatever this court should thereafter décide Joseph Allgair should 
hâve for his improvements, and plus, also, the interest on the two 
mortgages from June 15, 1905, to the date of the delivery of the deed; 
(2)' "to bid," at any sale of the property, under proceedings by any 
lienor other than the holder of the second mortgage, and before the 
bankrupt's trustées could sell, at least $60,000, plus the amount that 
might be awarded to Joseph Allgair, and plus, also, the interest on 
the two mortgages as above mentioned; and (3) that if ît, the Sayre 
& Fisher Company, should become the purchaser under either of thèse 
two conditions, the bankrupt's trustées should pay to Joseph Allgair 
the amount due to him, and to the holders of the two mortgages the 
sums due to them for interest for the specified periods. The primary 
object of the agreement of September 5th was not to secure a ful- 
fillment of the terms of the order of July 24th, the fulfillment of 
which had already been secured by a deposit by the Sayre & Fisher 
Company of their certified check for $60,000, but to secure the 
fulfillment of the terms of the order of July 31st. While the language 
of the agreement is in some respects somewhat obscure, its meaning is 
made clear by its express déclaration that it shall be construed in con- 
nection with the two orders of July 24th and July 31st. The first of 
thèse orders, as already stated, deals with a sale by the bankrupt's 
trustées, while the second deals with a sale during the pendency of the 
appeal, when the trustées could not sell, under the foreclosure or other 
judicial proceedings. The agreement must, therefore, be read in the 
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Hght of thèse facts. If the sale should be made by the trustées under 
the provisions of the first order, the trustées were to pay to Joseph 
Allgair out of the purchase money the amount awarded to him. And, 
if it should be made in some other judicial proceeding during the 
pendency of Allgair's appeal, and before the trustées should hâve the 
right to sell, the trustées were to pay out of the surplus moneys com- 
ing to them the amount awarded to Joseph Allgair. The conclusion, 
therefore, is that the bankrupt's trustées should now pay to Joseph 
Allgair the amount due to him. That amount is $3,553.41. He is 
also entitled to interest thereon from October 23, 1905, being the date 
of the adjudication of the amount due. 

A second question is, Who shall pay the costs of the proceedings 
for ascertaining the amount due to Joseph Allgair? The order of 
July Slst provided, as did the order of July 24th setting aside the sale 
to Allgair, that he should bave repaid to him bis expansés for improve- 
ments, and the Circuit Court of Appeals (see Allgair v. Fisher & Co., 
143 Fed. 964) declared that this provision was not in any respect erro- 
neous. In my judgment, therefore, the purpose of that order should 
not be impaired by imposing upon Allgair any part of the costs of the 
proceedings for ascertaining the amount of those expenses, except that 
he should pay for the copy of the testimony fumished to bis counsel. 
The Sayre & Fisher Company was successful on its pétition to bave 
the sale to Allgair set aside. It agreed to bid for the property on a 
resale the sum of at least $60,000, plus the amount that should be 
awarded to Allgair. It did so. In fact, it bid for the property a sum 
much in excess of what it was bound to do by its agreement entered into 
with the court when the order of July Slst was made. As the pro- 
ceedings for determining the amount due to Allgair were had before 
the resale at which the Sayre & Fisher Company became the purchasers 
of the property, that company was interested in the question as to what 
the adjudication in favor of Allgair should be. It was therefore prop- 
erly represented by counsel in those proceedings, and ought not to be 
charged vi'ith any of the costs of the proceedings, except for the cost 
of a copy of the testimony furnished to its counsel. In those pro- 
ceedings Medora Fisher and other creditors, who had joined in the 
prayer that the private sale to Allgair should be set aside, were also 
represented by counsel. They should not be charged with any part 
of the costs of the proceedings, except the cost of the copy of the 
testimony furnished to their counsel. The residue of the costs should 
be paid by the bankrupt's trustées, who, as the représentatives of the 
bankrupt's creditors, hâve so greatly profited by the resale. 

The third question is, Who shall pay the taxes for the years 1902, 
1903, and 1904? If the sale had been made under the terms of the 
order of July 24th, it is not disputed that they would bave been paid 
by the bankrupt's trustées ; for that order required the sale to be made 
"free and discharged of and from ail incumbrances." But it was not 
made under that order nor under any other order of this court. It 
was made under an exécution issued out of the Court of Chancery of 
New Jersey in the foreclosure proceedings instituted by the Empire 
State Trust Company. The purchase price, in the event of a sale 
under such exécution, it was known would be paid to the sheriff of 
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the couiity of Middlesex, and become subject to the order of the 
Court of Chancery of New Jersey, and that only the surplus remaining 
in the sheriff's hands after satisfying the complainants in the fore- 
closure proceedings would be paid over to the bankrupt's trustées. 
By the order of July 31st the trustées were thei-efore expressly author- 
ized and directed to pay out of such surphis moneys the amount that 
should thereafter be awarded to Allgair and the interest that should 
accrue on the tvvo mortgages, or, rather, on the first mortgage and the 
Empire State Trust Company's final decree, from June 15, 1905, until 
the delivery of the sheriff's deed. Nothing was said in this order about 
the payment of taxes. But the pétition against the William F. Fisher 
Company praying that it miglit be adjudicated bankrupt was filed in 
this court on October 7, 1902. The taxes assessed for that year did 
not become demandable by the township authorities until December 
20th, more than two raonths after the institution of the bankruptcy 
proceedings. It follows, then, that the taxes for the three years in 
question became due and payable, and for 1903 and 1901 were assessed, 
after the beginning of the bankruptcy proceedings. There was no 
method by which the township authorities could enforce collection of 
thèse taxes by a sale of the property, for that property was in custodia 
legis. While taxes are not, in a strict sensé, debts, they are so de- 
nominated in the bankruptcy act. Section 17 of that act (Act July 1, 
1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3428]) is as fol- 
lows : 

"Debts Not Affeeted by a Disebarpre. — A dischavge in bankruptcy shall reîease 
a bankrupt from ail of his provable debts exeept such as (1) are due as a tax 
levied by the United States, the state, county, district or municipality in which 
he résides," etc. 

Section 61, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447], is as. fol- 
lows : 

"Del)ts Which Ilave Priorit}^ — The court shall order the trustée to pay ail 
taxes les-iOy due and owinj? by the bankrupt to the TJnited Sta+es. state, coun- 
ty, district or municipality in advance of the paymcut of dividcnds to credit- 
ors." etc. 

And section 1, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3419], déclares 
that the word "debt" shall include any debt, demand, or claim provable 
in bankruptcy. Of course, a tax is provable in bankruptcy. It thus 
appears that taxes legally due and owing by the bankrupt must be paid 
before distribution to creditors, and tlie injunction of section 64 is 
that the court "shall order" the trustée to pay them. It seems to be 
the duty of the court to require such payment, even though no claim 
for the same shall bave been presented in the manner or within the 
time prescribed by the bankruptcy act for the filing of claims. It is 
true that section 64 does not, in express words, refer to taxes assessed 
or becoming due after the institution of bankruptcy proceedings. 
But it is settled law that the bankrupt's estate is taxable while it is in 
the hands of the bankrupt's trustées. In Swarts v. Hammer, 120 Fed. 
256, 56 C. C. A. 92, the Circuit Court of Appeals for the Eighth Cir- 
cuit held that a fédéral court will always order and direct the payment 
of taxes duly assessed on property in the possession of its officers, and 
treat the same as a preferred claim against the estate or fund which 
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is in process of administration. And this cause was affirmed by the 
United States Suprême Court, which declared that, where Congress 
bas the power to exempt property from taxation, the intention must 
be clearly expressed, and that no such intention is discoverable in our 
présent bankruptcy act. See 194 U. S. 441, 24 Sup. Ct. 695, 48 h- Ed. 
lOGO. It thus appears that it was the duty of the bankrupt's trus+ees 
to pay the taxes assessed for each of the years 1902, 1903, and 1904. 
If they had paid thèse taxes, the court could not bave denied them 
crédit in their accounts, even though the property were afterwards 
sold under an exécution issued out of a state court, nor even if it had 
been sold for a sum insufificient to repay them for the disbursements 
thus made. The fact is, however, that no such condition exists. The 
trustées bave ample fimds out of which to pay the taxes. Tlie légal 
duty to do so was not discharged when this court merely withdrew its 
injunction staying sale in the foreclosure proceedings, nor were they 
relieved from that liabibty by the mère fact that the order of July 
31st was silent on the subject of the payment of the taxes. The duty 
of payment being fixed on them by law, they can only be discharged by 
actual payment or by a légal agreement with the purchaser of the 
property at the sheriff's sale by which that purchaser assumed payment. 
There is no such agreement, and this court is without the oower to 
relieve the trustées from the obligation imposed on them. They must 
therefore pay the taxes. It should be noted, however, that section 64 
of the bankruptcy act does not provide for the payment of interest on 
taxes, and the order will therefore be simply that the trustées pay the 
amount of the taxes without interest. 

A fourth question bas also been presented, Shor+^ly after the pur- 
chase of the property by the Sayre & Fisher Company its certified check 
for $60,000 was delivered up to it, and another certified check for 
$5,000 was deposited by it with George T. Cranmer as security for 
any sums that this court should, in deciding the questions alrove men- 
tioned, conclude were cbargeable against it. As by the décision above 
stated it is charged only with the cost of a copy of the testimony fur- 
nished to its counsel, the check for $5,000 should be returned to the 
Sayre & Fisher Company upon the payment of the amount due for the 
copy of the testimony delivered to its counsel, and upon the expiration 
of the time limited for the bankrupt's trustées to take an appeal from 
the order made hereon, or, if an appeal be taken by said trustées, then 
upon the détermination of that appeal, and the payment to Allgair of 
ail moneys that the appellate court may require the Sayre & Fisher 
Company to pay. 

It may also be returned at any time within the period limited for 
taking an appeal, provided the bankrupt's trustées shall deliver to 
George T. Cranmer a written statement that they do not intend to 
prosecute any appeal, and provided that the Sayre & Fisher Company 
shall first pay the cost of the copy of the testimony delivered to its 
counsel. 

148 F,— 58 
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THE CUZCO. 

(District Court, E. D. New Yorlî. June 25, 1900.) 

1. Seaman— Injuey in Service— Liability of Ship. 

The injiiry of a seamau by falling through a partlally tmcovered hatcli- 
way on a steaniship in tlie ûnrk held due to liis ovvu négligence, and one 
for whieh the sliip was not liable; it appearing tliat he l^new tlaat the 
hatcli was usuaily liept open at least in tlie daytime and that there was 
a liglit burning within a few feet of it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Seamen, §§ 18!), 
100.] 

2. Same— Failube of Vessel to Pbocube Médical Attention. 

A steamship held liable in damages to a seaman wbose shoulder was dis- 
located by an accident on the voyage, where neltber the master nor any 
one else on board had suffieient médical knowledge to détermine whether 
or not there was a dislocation, and there was a port with médical facili- 
ties 70 miles distant whlch they had passed, but, instead: of going there 
to procure the service of a pliysician, the master proceeded on the voyage 
to the next port, 1,100 miles distant, which in good weather required five 
days, and in fact took elght days. 

[Ed. Note. — For cases in pofint, see Cent. Dig. vol. 43, Seamen, §. 187.] 

In Admiralty. Action by seaman for personal injury. 

Abbott & Coyne (B. B. Coyne, of counsel), for libelant 
Convers & Kirlin (J. Parker Kirlin and Charles Hickox, of counsel), 
for claimant. 

THOMAS, District Judge. The libelant, a chief cook, was injured, 
while in the Straits of Magellan, by falling through a hatchway on 
the bridge deck, when the ship was at anchor at Fortescue Bay on 
account of bad weather. At about 4:30 o'clock, on August 34th, 
while it was snowing and yet dark, the libelant went to get the key of 
the galley from the officer on the bridge, making his way forward on 
the port side, and returning by the starboard side. The following Ex- 
hihit 2 is a plan of the bridge deck: 
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From the hatch in question, marked "A," two covers had been re- 
moved, leaving an open space fore and aft of 3 feet 4 inches. The dis- 
tance between the house and the nearest side of the hatch at the for- 
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ward corner is 4 feet 11 inches. The distance from the rail to the 
starboard side of the hatch is 4 feet 8 inches, a portion of which space 
is taken by the rail space or stanchion, leaving a clear space of 3 feet 
6 inches. The hatch was 12 feet long, by 4 feet wide, and was sur- 
rounded by a coaming llj^ inches high. The after end of the hatch 
was 8 feet from the front of the house, marked "2nd Eng'r," whereon 
at B was a bulb for an electric light, 5 feet 4 inches above the deck. 
There was a similar arrangement on the port side of the ship. There 
was aiso provision for an electric light at the point marked "h," but 
the light at L did not light the hatch. 

The libelant describes the accident as follows : 

"I tumed out In the morning on the 24th of August, 1903, I tliiuk about 20 
minutes or half past 4 in the morning. I went up on the bridge deck, and 
went around the galley on the port side to go to the bridge deck to the officer 
to get a key from the officer. By arriving there the second mate had gone be- 
low already, and the chlef mate called him baek again for to bring me the key, 
which he brought in about 5 minutes afterwards — letting me stand that long 
there. I got the key and went along baek again on the starboard side, and I 
came on this part, just passing the bridge, and went to the rail, and by com- 
Ing baek I fell into the hatch and from that time I remember no more until 
the steward came to my room and washed me, and I came to my sensés again." 

The captain saw the libelant at 7 o'clock, after the accident, and 
testifîed : 

"He told me he went to get the key from the offlcers on the bridge; and, 
walking backwards, he went out to the rail, and when he stepped backwards 
he forgot about the hatch. ïhat Is what he told me." 

The captain further states that, unless bad weather prevented, the 
hatch on the starboard side was kept open during the day and at night 
to allow access to the coal bunkers, as there was no other entrance 
thereto except on the main deck through the boiler room, through doors 
which were water tight and kept closed, but could be opened unless 
the coal placed in that locality prevented, and that the coal was not 
sufiiciently low at the time of the accident to permit such entrance. 

Williams, the second cook, testified that for the purpose of removing 
the libelant from the main deck, where he lay after the f ail, he went into 
the bunker from the main deck, and took the libelant out through the 
door into the passageway. According to this évidence, there was a 
clear entrance to the bunker without going through the hatch. Never- 
theless, the captain of the vessel had a right to keep the hatches ofî, 
provided the libelant was treated fairly with référence to them. The 
libelant knew that the covers were ofif in fair weather during the day, 
but dénies that he had such knowledge that the removal continued at 
night, as he says that previous to the morning in question he had not 
been forward in the dark. According to bis statement, the hatch was 
18 or 20 feet forward of his galley door and in sight of it. The libel- 
ant's knowledge that the hatch was usually kept open in the daytime 
was a warning which he should hâve heeded. Hence he should hâve 
used more care in approaching it. 

The claimant's évidence tends to show that the electric light was 
burning at the point, B, on the starboard side, and that there was 
a similar light in front of the chief engineer's room on the port side. 
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The libelant does not deny that there was an operative light on t!ie 
port side, but insists that is was shut off on the morning in question, 
and in this he is corroborated by the second cook, Wilhams, and the 
seaman BilJ. Tliese three men also state that the Hght was not going at 
B, and had not been during the voyage. Indeed, the libelant states that 
there was a place for an electric light, but that tlie outside glass was 
boarded over, so that "it was closed up; there was no light around 
there; it was always dark on that side," Williams, the second cook, 
testified that there was no bulb, and then : 

"There was only a frame, — one of thcse round glassos that is lîsecl to keoj) tlio 
biilb. ïhere was just the iron traîne and no gh)ss at ail. Q. You could look 
right througlï the iron framo and see there was no bulb thereV A. Yen, sir." 

Bill testified as follows: 

"Q. Will you state whether there wns an eleetrie light bulb in the place 
shown in Exhibit No. 6? A. No, sir; there was no bulb there. I am sure of 
that. Q. Did you ever see that light going behind the third engincer's room 
from the time you left NewYork until the accident happened? A. No ; that light 
was nevor g^'ihg; Q. Those lights were never going on that deck? A. On the 
port side from the cliief engineer's room when he had a light burning in his 
room, , that showed a light on the declf. Q. On which side of the deck? A. Port 
side." 

This witness further testifies : 

"Q, Were the dynamos going on the vessel on this day? A. Yes : when I 
conunenced/at 4 o'clqck, I tried to switch the light on, but there were no dyna- 
mos and the light would not burn. Q. Were they going on August 24tl!? A. 
Not at 4 o'clock. When tlie accident happened, tiiey wore not going, and tliat 
was jlbout a quarter after 4. The captain did not- corne up uutil ai'ter 5. 
At 5 we called al! hands. Thon the captain was called and he came up." 

So that the libelant and his two witnesses not only testify that there 
was no light near the hatch, but also that there was no opportunity for 
a light. The master, Dexter, Crieg, the chief engineer, Morse, the 
steward, Gibson, the chief ofificer, Williamson, the second oihcer, tes- 
tified with référence to the lights. The évidence of thèse witnesses 
establishes that the starboard light was in an operative condition ; that 
it had been so during the voyage ; that it had usually been lit when the 
vessel was in port, and had not been used when the vessel was at sea ; 
that the light had been in opération on the night in question before the 
accident, and was in opération after the accident. It is true that none 
of thèse witnesses saw the light at the immédiate time of the accident, 
and because no one of them can speak with précision as to the condi- 
tion at that exact moment it is urged that the statements of the libel- 
ant and his witnesses should be adopted. But it is thought that the 
libelant and his witnesses are so clearly wrong in their statement as to 
the inoperative condition of the light that their évidence should not be 
preferred to that of the claimant's witnesses, who showed conditions 
before and after the accident indicating that the light was in opération 
at the time the accident happened. This conclusion is strengthened by 
the fact that the vessel went to sea at about 6 o'clock, and it is highly 
improbable that between 4 and 6 o'clock the lights were not in opéra- 
tion, especially as the luast and side lights were electric. As to this the 
master testified: 



THE CUZCO. 917 

"Q. A man naïued Bill bas been examinée!, who states tbat he went up on tho 
brittee about oi' sbortly after 4 o'clock, and that your side ligbts were theii 
burning, but that tbe kérosène ligbts were lit, instead of tbo electric ligbts. 
Wbat is tbe f act about that? A. ïbat is rot, tbat is. Q. 'Wliy do you say 
it is rot? A. Well, tliere wa'i no necessity for it. Tbe sbip was at ancbor, 
and tbero would be no necessity for tbe kérosène lis.;lits uniess tbe dynamo was 
<:ompletely brolien down, or unloss tbe wbole switcb '.vas blown out in tbe settioii. 
Q. If you were getting ready to go to sea witli immédiate side ligbts, wbat 
ligbts would you use? A. EÏertric ligbts. Q. Uniess tbe dynamo was broken 
down? A. L'uless tbe dynamo was brolven down." 

At 7 o'clock, when the ship was under wa}', the captain went to see 
the libelant, and, although the latter's arm was mtich swoUen, made an 
examination and concluded that the shoulder was net dislocated, be- 
cause there was no downward projection. The dislocation was upward, 
which accounted for the absence of the symptom for which the captain 
was looking. The ship was then 70 miles from Punta Arenas, whence 
she had sailed on August 23d, anchoring at Fortescue Bay, where the 
accident happened. The distance from Fortescue Bay to Coronel is 
about 1,100 miles, which shoulcl, under favorable circum stances, be 
made in five days ; but, on account of adverse conditions, the ship 
was seven or eigîit days in arriving at that point. The dislocation was 
then reduced by a doctor, and the ship proceeded to Valparaiso, where 
a physician came on board and remained until October Ist, furnishing 
the libelant with proper attention. Although the libelant before that 
time aided somewhat in the galley, he did not do fuU work until Oc- 
tober 16th, when he took fuU charge, and so continued until the vessel 
reached New York on January 6th or 7th. The accident happened be- 
fore 5 a. m. The ship was not under way until 6 a. m. The cargo was 
not perishable. The distance to Punta Arenas, a place of 5,000 in- 
habitants and supplied with m.edical facilites, was 70 miles. The in- 
jury was obviously serions and painful. The master and steward did 
not hâve capacity to discover the nature of the injury. The distance to 
the next port was at least five days, and adverse wea*^her, not unexpect- 
able, would prolong it. Taking ail this into considération, the master 
should hâve used a few hours to reach a known port where there was 
médical aid. It is urged that the masser did not know how serious the 
injury was or the danger of delay; but he was conscious of his own 
ignorance, and had no right to imperil the libelant. He sh-^uld hâve 
gone to the port he had just left to gain the médical knowledge. 

If the matter involved seamanship, the master's jud-^jnent would be 
entitled to great respect. But of the matter in hand he knew that he 
did not know, and that none aboard knew. But he did know that a rnan 
had fallen through a hatch, and that he had received substantial in- 
jury. It was his duty to secure advice at the neighborlng port. His 
failure to do so probably aided the resultin<ï abnormal condition of the 
libelant's arm, and added to his pain and discomfort, and it is thought 
that the sum of $1,500 is a proper compensation for the claimant to 
make therefor. 
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THE FROIilC. 

(District Court, D. Rhode Island. November 15, 1906.) 

No. 1,132. 

Aliens— Violation or Chinese Exclusion Act— P'okfeituee op Vessel. 

An agreement by the owner to sell a schooner, to be paid for in install- 
ments, under wbieh lie put the purchaser in possession and appointed 
him master, with the right to use the vessel and receive her earnings, al- 
though retainhig tltle untll full paymeut of the purchase priée, was suf- 
flcient to authorize the purehaser to appoint another master and to render 
her subject to condemuation and sale, under Chinese ISxclusion Act ilay 
6, 1882, e. 126, g 10, 22 Stat. Cl [U. S. Comp. St. liWl, p. 13091, for the 
knowing and willful violation of the provisions of such act by the new mas- 
ter so appointed. 

In Admiralty. 

This is a libel against the schooner Frolie, her boats, taekle, apparel, and 
furniture, based upon provisions of the Chinese exclusion acts. Condeœnatlon 
is sought "for the causes following, to wlt, for that, to wit. on said llth day 
of October, 1906, one Edward H. Junlcins, was then and there the master of 
said schooner, and, tlien and there belng such master, did bring and aid In 
brlnging and land by and from said schooner Prolic within the United States 
of America, to wit, at the port of Providence, within said district of Rhode Is- 
land * * * forty Chinese persons, to wit, Chinese laborers, the same then 
and there not being entitled to enter the United States, and eontrary to the 
statutes in such case made and provided." 

The United States relies on the following provision of the statutes : 

"Sec. 10. That every vessel whose master shall knowlngly violate any of the 
provisions of thls act shall be deemed forfeited to the United States, and shall 
be liable to seizure and condemnation in any district of the United States into 
whicli such vessel mav enter or in Which she mav be found." Act May 6, 
1882, c. 126. 22 Stat. 61 ; Act July 5, 1884. e. 220, 23 Stat. 117 ; Act Sept. 13, 
1888, c. 1015, 25 Stat. 476; Act Mav 5. 1892, c. 60. 27 Stat. 25: Act April 29, 
1902, c. 641, 32 Stat. 176. See U. S. Comp. St. 1901, pp. 1309, 1312, 1319, and 
U. S. Comp. St. Supp. 1005. p. 295. 

Herbert H. Wîiite, of Brookllne, Mass., appears as claimant of the Frolie, 
and dénies that on said llth day of October, 1906. one Edward H. Junlcins was 
then and there the master of said schooner. White allèges that he was the 
owner of said schooner, and had never ap{!binted said Edward H. Junlcins 
as master, and dénies that said Junkins had ever been lawfully appointed mas- 
ter by any one having authority to so appoint him. The claim of White was 
lieard upon an agreed statement of facts, supplemented by certain documentary 
évidence and by the oral testimony of said AVhite. The agreed statement of 
facts is as follows : 

"First In thls case it is agreed that Herbert H. White, of Brookline, Mass., 
Is the owner of said schooner, sub.leet to such rlghts as one Herbert P. Colby, 
of Boston, bas under and by virtue of an agreement made between said White 
and said Colby, dated the 12th. day of December, 1902. 

"Second. It is agreed that said Herbert P. Colby bas had possession of said 
schooner since said 12th day of December, 1902, under and by virtue of said 
agreement, a copy of which is made a part of this agreement. 

"Third. A certified cojjy of the certlilcate of enrollnient of said schooner 
Frolie, marked 'No. 146' and issued at Boston, with the indorsements of the 
change of master thereon, is made a part of this agreement. 

"Fourth. It is agreed that ou or about the llth day of October said schooner, 
with one B. A. Junkins actlng as master, entered the port of Providence in 
this district, and the erew, aided and abetted by said Junkins, unlawfully, 
knowlngly, and in violation of the Chinese exclusion acts of Congress, landed 
certain Chinese persons, to wit, about 42 such persons, at the port of Provi- 
dence. 
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"Fitth. That sald 8chooner, with sald B. A. Junklns acting as master, made a 
voyage to the Island of Newfoundland, wlthln the Dominion of Canada, for tlie 
purpose of unlawfully brlnging into and lauding said Chlnese persons within 
tlie United States of Araerlea. 

"Sixth. It Is agreed tliat sald sehooner made said voyage and comnaitted the 
unlawful nets hereinbefore set fortli witlioiit the Icnowiedge or consent of the 
saki Herbert H. White, and in violation of the ternis of said agreement be- 
tween said White and said Coiby hereinbefore referred to. 

"Seventh. A certified c-opy of a lieense to said schoouer, dated at Boston July 
24. 1906, is made a part of tliis agreement." 

The agreement between said White and said Colby, above referred to, is as 
follows : 

"Mémorandum of an Agreement by and between Herbert II. White, of Brook- 
line, Massachusetts, aud iierber*- F. Colby, of Boston, Massanliusotts. 

"Witnesseth. that sald White, in considération of one doll.ir and the fol- 
lowing agreement on the part of said Colby. to be doue aud performi'd as bere- 
Inafter set forth, agrées to allow saUl Colby to use the s<-lioouer yatht Frolic. 
and to sell said Frolic to said Colby upon the ternis and conditions hereinafter 
set forth. And in considération of one dollar and the followiug agreeuieut, said 
Coiby agrées to purchase said Frolic, as foilows : That in the Kjtring of 19(13 
said Colby vcill jiut said sehooner yacht Frolic in commission aud in condition 
satisfactory to said White. to use said Frolic as a party boat during the terui 
of this contract, and said Colby shall pay for such use, or towards the pur- 
chase price of said Frolic, If said Colby shnll fully perform the jirovlsions of 
thls contract, as follows: The sum of $l,.'iOO (fifteen hundred dollars), with 
interest at six per cent. (6%) per annum upon ail deferred [layuieiits. payable 
$60 (sixty dollars) on or before .luly 9, li)0:5. .^(iO (si.xty dollars) on or lieforo 
August 9, 1003, $00 (sixty dollars» on or before Septomber 9. 1!l():î. niul $60 
(sixty dollars) on or before October 1, 1903, and as much more during tlie 
season of 1.003 as the enrnings of said yacht Frolic will warrant; and liUe 
sums shall be paid on the sanie dates during the years 1904. 100.\ lOno. and 
so on, untll sald Colby shall hâve paid said White in full said purchase price 
of fifteen hundred dollars and interest. 

''Sald Colby also agrées to pay to said White in each of the years during the 
llfe of thls contract a sum not to exceed $(!() (sixty dollars) for tbe preniium 
on insurance of said yaclit Frolic, for the benefit of said White and payable to 
said White in case of loss. Said Colby moreover agrées to pay for such dam- 
ages as the insurance policy does not cover. 

"Said Colby also agrées to bave personal charge of said yacht Frolic. and to 
keep her at ail times in a condition sati.«factor-y to said White. and sliall not 
let said Frolic to rough or disorderly parties, and shall allow said Wliite to use 
said Frolic wbenever such use will not confiict with the renting of said Frolic 
to thlrd parties, and shall keep full and accnrate acconnt of ail expenses oc- 
casioned by the opération of snid yacht as aforesaid. which acconuts sliall lie 
open at ail times to the Inspection of .said Wliite, and sbail be suliject to lils 
approval or disapproval. Said Colby is to be allowed $2 (two dollnrsi for eaeli 
day that he shall be obliged to absent himself from bis emploympiit at tlie 
W. G. Bel! Company, of Boston, in order to operate said Frolic as aforesaid, 
and said Colby shall allow said White to rctain towards the sum afiiresaid 
ail money derived from parties which said White shall obtain. 

"In case said Colby shall faii to perform any part of hls aereement as 
herein set forth, said White can then take Ininiediate possession of said yaclit 
Frolic, and said Colby shall immediately return lier to such place as said 
White may designate, and shall put her ont of commission, properly covcring 
lier, and shall surrender to said White ail such new fittings and furnisliings, 
including any new tender, that he may purchase; and said Colby shall rt>coin- 
pense said White for ail suoh damages as may be oecjisioned by bis act or 
neglect, reasonable use, wear and tear. and unavoidalile casualty exccpted, 
and to forfeit ail such p.iyments as he, the Said Colby, shall bave made prevl- 
ously. 

"'t is nnclerstood and agroed that said Oclhv, his heirs or assisms. shall hnvo 
the risht aud optiuu at any time to doiuaud fruiu said W'hiie, bis hoirs o* 
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assigna, a full and complète title to said yacht Frolic upon the payment of any 
balance of sald purchase priée, with interest, whicli may at that time remain 
due to said White. 

"It is agreed that, in tlie event of the loss of sald yacht Frolic before tlie 
completion of this contract, said White, his hoirs or assi.aus, shall pay to said 
Colby, his heirs or assigns, froni the money received from the insurance, the 
fui] amonnt of money, witli interest at six per cent. (G%) from the date of 
payment thereof, which said Colby shall hâve paid said Wliite on account of 
the purchase priée of said yacht Frolic; provided, however, that if for any 
reason the insurance should be void or should bave lapsed, or should in any 
way be less than a sum sufflcient to pay said White the balance ot tiie purchase 
price, with interest, due hini, said AVhite and said Colby, their heirs or assigns, 
shall ghare the money received from insurance in proportion as their interests 
may appear. 

"In witness whereof, we hâve hereunto and to an instrument of like ténor 
and date set our hauds and seals this twelfth day of Deceaiber, A. D. 1002. 

"Herbert H. White. 
"Herbert F. Colby. 

"In présence of Warren A. Chase." 

TTpon the certiflcate of enroUment appear the following "Indorsements of 
Change of Master": 

"District of Boston & Charlestown, Fort of Boston, 

"July 18th, 1905. 
"Herbert F. Colby, havingtaken the oath requlred by law, is at présent master 
of the withlu-named vessel, in lieu of Herbert H. White, late master. 

"J. E. Hesseltine, Deputy Collecter of Customs." 

"District of Boston & Charlestown, Port of Boston, 

"July 21st, 1905. 
"Byron A. Miller, having taken the oath required by law, is at présent master 
of the within-named vessel, In lien of Herbert F. Colby, late master. 

"Wni. F. Jones, Deputy Collecter of Customs." 

"District of Boston & Charlestown, Port of Boston. 

"August 22d, 1905. 
"F. A. Junkins, having taken the oath required by law, is at présent master 
of the within-named vessel, in lieu of Byron A. Miller, late master. 

"Wm. F. Jones, Dexauty Collector of Customs." 

In the license dated July 24, 1006. Herbert H. White appears as sole owner, 
and E. A. Junkins as master. White testihed that, subséquent to the written 
agreement with Colby, he appointed Colby master, and had not sinee that finie 
visited the eustom house, and had no knowledge that any person other than 
Colby had been apiioiiited master ; also that but Ç387 had been paid Colby, 
against whom there were some counter charges. 

Charles A. Wilson, U. S. Atty. 
Bingham, Smith & Hih, for claimant. 

BROWN, District Judge. Upon the foregoing facts I am of the 
opinion that, while the title to the vessel did not pass to Colby and re- 
mained in White, Colby had such possession and control of the vessel 
as to authorize him to appoint E. A. Junkins as master. As it is agreed 
that said Junkins knowingly and in violation of the statutes landed cer- 
tain Chinese persons at the port of Providence, the schooner Frolic is 
subject to coîidemnation. 

The claim of Herbert H. White will be dismissed, and a decree of 
condemnation may be entered. 
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THE FROLIO. 

(District Court, D. Rliode Island. December 7, ISOe.) 

No. 1,132. 

1. AXIENS— FOEFEITTJEK OF VESSEL FOE VlOlATION OF ClIINESK EXCLUSION ACT 

— ArrURTENANCES. 

In Chinese Exclusion Act May 6, 1882, c. 12G, § 10, 22 Stat. Gl [U. S. 
Comp. St. 1901, p. 1309], whicli jjrovides tliat "evei-y vessel wliose master 
shall lînowin.çly violate any provisions of this act slmll be deemed for- 
feited to the United States and siiall he liable to seizure and eondemna- 
tion," etc., the word "vessel" Is broad enougli to include the vessel's tackle, 
apparel, furniture, and appurtenances. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Aliens, § 97.] 

2. Shipping— Appurtenances of Vessel. 

A chronometer supplled on account of the owners of a schooner as a 
necessary part of her equipment for a spécial service, although not in 
gênerai a necessary part of lier equipmeut, Is to be regarded as appurten- 
ant to the ship, and as included in the tcrna "ship" or "vessel." 

3. Aliens— FoRFEiTURE of Vessel fob Violation of Chinese Exclusion Act— 

OwNERSiiiP OF Appurtenances. 

A chronometer, which is one of the appurtenances of a vesse! seized 
under Chinese Exclusion Act Jlay 6. 1882, c. 120, § 10, 22 Stat. 61 [U. S. 
Comp. St. 1901, p. 1309]. for a willful violation of such act by the master, 
is not exempt from fort'eiture because of the fact that it is not the property 
of the owners of the vessel, but was leased to them by the owner to be used 
as a necessary part of the vessel's equipment. 

In Admiralty. In re claim of William Bond & Son. 

Chas. A. Wikon, U. S. Atty. 
Henry G. Vaughan, for claimants. 

BROWN, District Judge. The chronometer claimed as their proper- 
ty by William Bond & Son was on the schooner Frohc when seized for 
violation of the Chinese exclusion acts. The Frolic, her boats, tackle, 
apparel and furniture, were condemned under the following pro- 
vision of the statutes : 

"See. 10. That every vessel whose master shall knowingly violate any of the 
provisions of this act shall be deemed forfeited to the United States, and shall 
be liable to seizure and conrtemnatiou in any district of the United States into 
which such vessel may enter or in \Ybich slie mny i)e found." Act jNIay 6, 3882. 
c. 126, 22 Stat. Cl; Act .lulv 5. 1881. c. 220, 23 Stat. 117; Act Sent. 13, 1888, 
c. 1015, 25 Stat. 470 : Act Mav 5. 1802, c. 00, 27 Stat. 25. See U. S. Comp. St. 
1901. pp. 13(19, 1312. 1319; Act April 29, 1902, c. 641, 32 Stat. 176 LU. S. Comp. 
St. Supp. 1905, p. 295]. 

The term "vessel," in said act, is broad enough to include the 
schooncr's tackle, apparel, furniture, and appurtenances. The Manilla 
Prize Cases, 188 U. S. 254, 2C8, 209, 270, 23 Sup. Ct. 415, 47 L,. Ed. 
463. 

The claimants contend that vessels of the size of the Frolic (48.5 
feet long over ail) do not usually carry chronometers ; that a chronom- 
eter was not a part of the Frolic's usual equipment; and "that the 
détermination of what are fittings, tackle, and appurtenances of a 
vessel dépends on the vessel itself, its £ize, t^pe and design, and what 
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such a vessel, per se, calls for to make her complète in fittings, tackle, 
and appurtenances, and does not dépend and is net determined by what 
may be found aboard, or what her officers may use or provide them- 
selves with, however much and whatever their convenience or the 
performance of their duties may require." 

In Abbott's Merchant Ships and Seamen (14th Ed.), P- 33, Lord 
Stowell's remarks in The Dundee, 1 Hag. Adm. 109, are quoted : 

" 'It may not be a simple matter to defiiie wliat is, antl what is not, an ap- 
purtenanee o( a sliip. Tliere are some tliiugs tliat are universaily se — tliiugs 
which must be appurtenant to every gliip, qua sliip, be its occupation what it 
maj'. But I tliinli it is rather gratuitously assumée! tliat particular tbings 
may not become so from their immédiate and indispensable connection with 
a sbip in tiie particular occupation to wliich she is destined and in which she 
is engaged.' And again: 'The word "appurtenances" must not, be construed 
with a mère référence to the abstract naked idea of a ship, for that whieli 
would be an incnmbrance to a ship one way employed would be an indispensa- 
ble equipment in another ; and it would be a preposterous abuse to consider 
them alike in such différent positions. You must look to the relation they 
bear to the actual service of the vessel.' " 

If we are to look to the relation which this chronometer was in- 
tended by its owners, William Bond & Son, to bear to the actual service 
of the vessel, the terms of hiring as set fortli in the following document 
are significant: 

"Received of Wm. Bond & Son, on aecount of vessel and, owners, In good 
order, a chronometer, uame, Bliss & Crelght«n, No. 1284, value one hundred 
dollars, on hire, for the use of which we jointly and severally promise to pay 
to them at and after the rate of flve dollars per 6 weeks, without any déduc- 
tion, for any cause whatever, until the said chronometer shall be returned to 
them, or until they shall be served with a protest of the loss, if any, of the 
same. 

"The said chronometer is to be used on board the good and seavv'orthy Seli. 
called the Frolic, registered in Boston, whereof H. P. Colby is niaster and H. F. 
Colby and others are owners, and bound for Labrador, and is to be returned 
to the same Wm. Bond & Son, without expense to them, and without charge 
or claim for salvage or gênerai average, at the expiration of the présent voy- 
age, or wlthin 2 months from the date hereof, in the same good order as re- 
ceived. Insured by Sch. 'Prolic and owners, against unavoidable damage or 
total loss by fire or water, while on said vessel at sea. Ail and every other 
risk or risks whatever are taken by the undersigned. 

"Sch. Prolic and Owners, by Herbert F. Colby, 

"Boston, Aug. 27, 1906. Individually and as Master." 

It hardly can be doubted that for a voyage to Labrador a chronom- 
eter was essential, and that it was suppliée! by the claimants on ae- 
count of vessel and owners. 

Under some circumstances a chronometer may be regarded as "ap- 
propriate to the service of the niaster to aid him in navigating the 
vessel, as much as bis quadrant, or watch, or scale, or divider." Rich- 
ardson v. Clark, 15 Me. 421. Were a case presented where the 
master of a vessel took aboard his own chronometer and his own nautic- 
al instruments, it might, perhaps, be held that they did not become 
appurtenances of the ship, but rather appertained to the master and 
his service to the ship. In such a case I should hesitate long before 
declaring such personal possessions used in the performance of a Per- 
sonal service to be appurtenances of a ship. But where such instruments 
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are supplied on accoimt of the owners of a vessel, as a necessar,y part 
of her equipment for a spécial service, then it seems to me that they 
should be regarded as appurtenant to the ship, and as included in the 
term "ship" or "vessel." Abbott's Marchant Ships and Seamen (léth 
Ed.) 34, 280. 

Nor does it seeni essential that the absolute title to the articles 
furnished as a part of the equipment of the vessel for the particular 
service should be in the owners of the vessel. I am aware that, in 
some of the définitions of the term "appurtenances," the words "be- 
longing to the owners" are used. Doubtless the question of title may 
be of importance in determining whether an article has become an ap- 
purtenance of a ship, just as in the law of fîxtures it may be important 
in determining the real or constructive annexation of articles to a 
freehold. But the réservation of title is not necessarily inconsistent 
with the grant of such rights of use in furtherance of the service of 
the vessel as makes an article an appurtenance of the ship, as dis- 
tinguished from an instrument appertaining to the personal service 
o£ the navigating officer. 

In The Witch Queen, 3 Sawy. 201, Fed. Cas. No. 17,916, it was 
held that a lien of materialmen extended to a diving bell, air pump, and 
other apparatus belonging to the owners, not required for nor used 
in navigating the ship, but indispensable for the accomplishment of 
the particular voyage she was about to enter upon. Assuming that, 
had the owners hired a diver to furnish his personal services and his 
own diving apparatus, such apparatus might not be considered an 
appurtenance of the vessel, but rather as appertaining to the personal 
service of the diver, yet a still différent question would be presented if 
the owners themselves supplied for the enterprise diving apparatus 
hired by them from its owner, who consented to its use as a part of the 
vessel's gênerai outfit. 

In United States v. 220 Patented Machines, (D. C.) 99 Fed. 559, 
machinery leased to a cigar manufacturer was forfeited to the United 
States, and it was said of the lessor : 

"He takes the risk, therefore, that the manufacturer will conduct the busi- 
ness according to law ; and, if the rIsk falls out against him, he cannot be 
heard to set up his own ignorance of the manufacturer's illégal conducts, or 
his own ignorance of unlawful intent." 

It is well settled that, under forfeiture statutes like the one in ques- 
tion, the guilt or innocence of the owners of the property is im- 
material. Dobbin's Distillery v. U. S., 96 U. S. 395, 24 L. Ed. 637 ; 
U. S. V. Stowell, 133 U. S. 1, 10 Sup. Ct. 244, 33 L. Ed. 555 ; U. S. v. 
One Black Horse (D. C.) 129 Fed. 167. There is no greater hard- 
ship in a forfeiture of an appurtenance belonging to an innocent own- 
er than in the forfeiture of the body of a ship belonging to an in- 
nocent owner. 

The question before us is whether the claimants hâve shown that 
this chronometer, found aboard the Frolic, was not a part of her 
appurtenances. The claim allèges merely that they are the owners 
of the chronometer. This is not enough to avoid a forfeiture; for 
the question of title becomes immaterial, if they hâve in fact consented 
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to its use as an appurtenance of the vessel. Such consent sufficiently 
appears, and makes the chronometer part of the vessel for the purposes 
pi forfeiture. 

The daim of William Bond & Son is denied and dismissed. 



LOEWE et al. v. LAWLOR et al. 

(Circuit Court, D. Connecticut. December 7, lOOG.) 

]Vo. 538. 

Monopolies— CoitBiNATioN in Resteaint of ijfXKitSTATE CoiiMEECE— Boycott 
— Trade Unions. 

The action of the membors of a labor union in attempting to coiupel a 
hat manufacturer to unionîze hig factory by leaving his employuieut and 
preventing others from taking employment therein, and also, with the as- 
sistance of the members of afflllated organizations, by declaring a boy- 
cott upon his goods in other states info which such goods hâve been 
shipped for sale at retail, does not hâve such relation to Interstate com- 
merce as to constitute a combination or conspiracy in restralnt of such 
commerce in violation of the Sherman anti-trust act (Act July 2, 1890, e. 
647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200J). 

At Law. On demurrer to compiaint. 
See 142 Fed. 216. 

Davenport & Banks, for plaintiffs. 

John K. Beach, John H. Light, De Forest & Klein and Howard W. 
Taylor, for défendants. 

PLATT, District Judge. Some of the grounds of demnrrer are gên- 
erai, attacking the entire compiaint, and others are spécial, afïecting 
only certain portions which are said to be irrelevant or evidential. It 
is with the former class that we are at this moment particularly con- 
cerned. 

The compiaint, stripped to the bone, sets forth, in substance, the 
following situation : The défendants are members of a local union in 
Danbury, Conn., which is a subordinate brandi of the United Hatters 
of North America, which embraces several states and many members, 
and is, in its turn, subordinate to the American Fédération of Labor, 
which embraces more states and more members. The défendants, by 
reason of such membership, were enabled to put into opération certain 
means to accomplish their purpose, and to such means they resorted 
with vigor and efïect. They undertook thereby to compel the plaintiffs, 
against their will, to unionize their factory. Their associâtes, with their 
assistance, had prior thereto employed similar means toward divers fac- 
tories in other states, and had succeeded. The défendants paraded 
such successes before the plaintiffs, and a threat to treat them in the 
sameway was one of the means which they employed to coerce the plain- 
tiffs into yidding to their demands. They then withdrew from plain- 
tiffs' employment, and tried with considérable success to prevent others 
from working for them. With the help of their associâtes in the larger 
bodies to which they were affiliated, they declared a boycott upon tiats 
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made by plaintiffs which were found in the hands of plaintiffs' cus- 
tomers in other states, notably in California and Virginia. In such 
action tliey took advantage of the absence from plaintiffs' hats of tlie 
union label, which by the state law of Connecticut the United Hatters 
wefe authorized to affix to hats made under the supervision of their 
members. In thèse ways they caused the plaintiffs a great deal of dam- 
age, and (according to the coinplaint) limited and restrained plaintifïs' 
Interstate trade in hats. 

It must be obvions from the foregoing récital that the défendants by 
the means therein described sought to curtail, and, if possible, destroy, 
the plaintiffs' production of hats at home, and, with the assistance of 
their friends, to curtail, and, if possible, destroy, the distribution of 
such product after it had become , setded into the stock of goods in 
the hands of plaintiffs' customers in other states. There is no alléga- 
tion which suggests that thè means of transporting plaintiffs' product, 
or the product itself while being transported, were touched, handled, 
obstructed, or in any manner actually interferred with. There is no 
allégation that the défendants are in any way engaged in Interstate 
commerce. 

The argument for the plaintiffs is that by entering into a scheme to 
curtail the production at home, and the distribution by customers 
abroad, the défendants bave formed a combination to limit and restrain 
plaintiffs' trade between the two points, which is Interstate trade, and 
that such restraint is the direct, positive, and inévitable resuit of the 
gênerai scheme. The manufacture of the hats before they leave the 
factory in Danbury is not interstate commerce, nor are the hats them- 
selves up to that time the subject of interstate commerce. The dis- 
tribution of the hats from the hands of the customers in other states to 
the ultimate consumer is not interstate commerce, nor are the hats 
themselves during such distribution the subject of interstate commerce. 

The real question is whether a combination wdiich undertakes to 
interfère simultaneously with both actions is one which directly affects 
the transportation of the hats from the place of manufacture to the 
place of sale. It is not perceived that the Suprême Court has as yet 
so broadened the interprétation of the Sherman act (Act Julv 2, 1890, 
c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 32001) that'it will fit 
such an order of facts as this complaint présents. What it may do, if 
the matter cornes before it, is, in my judgment, very unccrtain. If the 
demurrer, in so far as it attacks the complaint as a wdiole, shall be 
overruled and the défendants put to their answer, a jury trial must 
follow in orderly séquence, and after a verdict the end would still be 
far away. A contested trial might consume weeks of time, and the 
expansé, both to court and parties, would be enormous. It is deemed 
wise, for thèse reasons, to sustain the demurrer, and in this situation it 
is hoped that the court may be pardoned for not entering into an 
analysis of the contentions put forth by the opposing parties. Such 
contentions and the independent thoughts which they aroused were 
necessarily examined with care, in order that this présent conclusion 
could be reached, and if, in making such examination, a further and 
final conclusion was reached, it would serve no useful purpose to makc 
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it known at this juncture. If the matter shall come back to me for fur- 
ther action, observations iipon the questions advanced by the spécial 
groiinds of demurrer would be gratefully read, and might tend to avoid 
unreasonable delay and expansé at a later stage of the proceedings. 
Let the complaint be dismissed. 



Kx parte OW GUEN. 
(District Court, D. Verinont. June 20, 1906.) 

1. Aliens — Chinese^ — Unrkgisteeed Laborehs — Mebchants. 

Chinese Exclusion Act May 5, 1892, c. 60, § 6, 27 Stat. 25 [U. S. Comp. 
St. 1901, p. 1321], provides that an unreglstered Chinese laborer, if found 
In the United States by certain ofHcers, shall be adjudged to be unlaw- 
fully there, and niay be taljen before a .iudge and ordered to be deported. 
Held, that such section did not prohibit an unreglstered laborer froni re- 
maining in the United States until proceeded against, and hence, prior 
to the taking of such proceedings, he was entitled to beeome a merchaut 
and to the immunities accorded to theni. 

[Ed. Note. — Citizenship of the Chinese, see notes to Gee Fook Sing v. 
United States, 1 0. C. A. 212 ; Lee Sing Far v. United States, 35 C. C. A. 
332.] 

2. Same — Proceedings — Investigation. 

Where, on the return of a Chinese person to the United States, his 
claim that he was a merchant at Ij. was not investigated by the immi- 
gration offlcers, but he was deported, because of his former status as an 
unreglstered laborer, such décision was not conclusive against his right 
to agaln enter the United States by virtue of his being a merchant in L., 
established by tvi'O crédible witnesses other than Chinese, as provided by 
Chinese Exclusion Act May 5, 1892, c. 60, § 6, 27 Stat. 25 [ÇT. S. Comp. 
St. 1901, p. 1321.] 

3. Same — Waivek. 

Where a Chinese person was entitled to re-enter the country by virtue 
of his beIng a merchant at L., the fact that, on his attempting to enter 
a second time after belng deported, he put forward the unfounded claim 
that he was entitled to enter as a merchant at B., did not eonstitute a 
waiver of his rlghts based on the tacts that he had been a merchaut at L. 

On Habeas Corpus. 

Fuller C. Smith, for relator. 
James L,. Martin, U. S. Atty, 

WHEElyER, District Judge. The relator is a Chinaman, and 
came to the United States about 1885, and in 1893 appears to hâve 
some interest with his uncle as a merchant in Boston, and for that 
reason did not beeome registered as a laborer. Afterwards he was 
for sevei^al yearg a laundryman at Lowell, till 1901, when he became a 
merchant there and was engaged wholly in that business, having over 
$1,500 capital of his own therein and three partners having in it $800, 
$700, and $500, respectively. In 1903 he went to China, leaving afïî- 
davits of two white witnesses as to his being a merchant at lyowell, 
and returned there for admission, and was refused on examination and 
appeaj, and deported to China, because, although a merchant in fact, 
he was said not to be in law, as he had been a laborer and remained 
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unregistered. He now came hère again and applied for admission 
as a merchant in Boston under a différent arrangement of his names, 
and, being recognized, at first denied, and then acknovvledged, his 
former application. His claim as to being a merchant in Boston was 
investigated and found wanting, but not that as to being a merchant 
in Lowell, and he was ordered to be deported because he had been 
an unregistered laborer, as before, and this décision was affirmed by 
the Secretary of Commerce and Labor on appeal, and he applied for 
this writ, 

The relator insists that, being a merchant in fact in the United 
States, he had a right to return on compliance with the law, and that 
the décision of the immigration officers that his former status as a 
laborer excluded him is not final. The Government insists that while 
he was an unregistered laborer he could not lawfully remain hère and 
become a domiciled merchant, under section 6 of Act Mav 5, 1892, 
c. 60, 27 Stat. 25 [U. S. Comp. St. 1901, p. 1321], and that the dé- 
cision of thèse officers is final hère. This section 6, however, does not 
provide that an unregistered laborer should not remain in the United 
States, but only if found there by certain officers, he should be ad- 
judged to be unlawfully there and might be taken before a judge and 
ordered to be deported. He would in fact be hère and be entitled to 
ail the rights of a résident alien till so proceeded against, adjudged, 
and ordered. He would hâve, among others, the right to become a 
merchant, and when he did so he had ail the rights under the law, of 
a merchant. 

His right to return to this country was not investigated at ail, 
as is now shown by the testimony of the inspector in charge of the 
case, but admission was denied because of his former status as a 
laborer. He was thereby restrained of his liberty as to this country 
until he appeared again, and then his claim of being a merchant at 
L,owell finally remained before the immigration officers and was ig- 
nored, although that of being a merchant in Boston was looked into. 
Thèse rights were not so inconsistent that putting forward one would 
waive the other. He was stil! entitled to return on his right as a 
merchant of Lowell established by two crédible witnesses other than 
Chinese, in full accordance with this section 6 of the Act of 1892 in 
question. 

The décision of the immigration officers is made and held to be 
final and conclusive of the right of a Chinese person to corne into this 
country, but it is understood that the right must be passed upon to 
hâve the décision become so. U. S. v. Sing Tuck, 194 U. S. 161, 24 
Sup. Ct. 621, 48 L. Ed. 917; United States^ v. Ju Toy, 198 U. S. 253, 
25 Sup. Ct. 644, 49 L. Ed. 1040. Judgments of courts having juris- 
diction generally draw in and conclude ail questions necessary to their 
détermination, but not others ; and that others were not i)assed upon 
may be shown. Cromwell v. County of Sac, 94 U. S. 351, 24 L. Ed. 
195. The effect of the décision of thèse executive tribunals would 
seem to be more limited, and their grounds more provable, especially 
in the broad inquiry provided for in habeas corpus proceedings. The 
relator has shown clearly by the same witnesses to his merchant papers 
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of Lowell that he was and îs entitled to return to the United States 
as such merchant, and that not this right, but only that of an unregis- 
tered laborer, has been passed upon. He therefore seems to be unlaw- 
fully restrained of his liberty for the purpose of déportation, and 
entitled to be discharged. 
Relator discharged. 



In re TUCKER. 

Es parte NEW YORK COTTON EXCHANGB. 

(District Court, D. Massacliusetts. Mardi 3, 1905.) 

Bankruptcy— Provabie Debts— Loan by Wife. 

A loan by a wife to lier liusbaud of stoelîs previously received by her 
from bim as a direct gift, vvbieb gift was iiivalid nuder tlie law of the 
State and passed no title, does not alïord basis for a claiiu against bis es- 
tate in banlirnptcy. 

In Bankruptcy. On reargument. For former opinion, see 131 Fed. 
647. 

I. R. Clark, and John H. Sherburne, Jr., for appellant. 
Robert H. Dickerman, for appellee. 

LOWELIy, Circuit Judge. A rehearing was granted, as suggested 
in the opinion heretofore filed, solely to permit Mrs. Tucker to urge that 
this case is governed by James v. Gray, 131 Fed. 401, 65 C. C. A. 385, 
1 L. R. A. (N. S.) 331. In that case the Court of Appeals permitted a 
wife to prove in bankruptcy a debt which was unenforceable in the 
courts of Massachusetts at law, in equity, or in insolvency. The debt 
was based on a valuable considération. In the case at bar counsel for 
Mrs. Tucker hâve argued that a court of bankruptcy, which does 
equity, should recognize the validity of a gift of personal property made 
directly from husband to wife, although the courts of Massachusetts 
treat the gift as invalid, both at law and in equity. That the English 
courts of equity recognize the validity of a gift like this appears prob- 
able, see Lucas v. Lucas, 1 Atk. 270 ; Mews v. Mews, 15 Beav. 529 ; 
Grant v. Grant, 32 Beav. 623. And it must be admitted that the reason- 
ing of James v. Gray goes far to assert the binding force of thèse 
authorit'es upon a fédéral court of equity. Nevertheless, as a décision 
in favor of Mrs. Tucker would make altogether inoperative in the 
fédéral courts the law of Massachusetts governing the relations of 
husband and wife, I am not disposed to extend the reasoning of James 
V. Gray beyond cases in which the wife's claim is based upon a valu- 
able considération. The extension, if any is to be made, must be left 
to the Court of Appeals. 
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TUCKBR V. CURTIN. In re TUCKER et al. Ex parte TTJCKEE. 

(Circuit Court of Appeals, First Circuit April 10, 1906.) 

No. 594. 

L HUSBAND AND WlFE— GlFT FBOM HUSBAND TO WlFE— MASSACHUSETTS StAT- 
UTE. 

TJnder Rev. Laws Mass. 1902, c. 153, §§ 1, 3, relating to transfers be- 
tween liusband and wife and tlie décisions of tlie Suprême Judicial Court 
of the state thereunder, a transfer of corporate stocks by a liusband to his 
wife as a gift by surrendering certiflcates lield by hiin to the corporation 
which by liis direction issues new certificates to the wife is a transfer 
tbrough a third person, and constitutes a perfect gift, good as against 
the husband and his sutisequent creditors, in the absence of an actual in- 
tention to defraud. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 26, Husband and 
Wife, §§ 250-252.] 

2. Bankruptoy — LoAN BY Wife — Pkoperty Received frosi Husband as Gift. 
A member of a partnership, while solvent, transferred certain corporate 
stocks to his wife by way of gift, and she subsequently lent such stocks 
to his partner, who assigned ber as security for their return a seat in 
an exohange which was in his name. Her husband witnessed the formai 
instrument executed by his wife and his partner covering the trans- 
action, and in other ways indicated his assent to the loan of the 
securities b.v his wife, which loan was throughout in sucli form as to 
indicate that they were her absolute property. ïhe stocks were used 
by the flrm, which afterward became bankiiipt, and the seat was sold 
by the trustée. Held that, even if the gift had not been originally per- 
fect, it was rendered so by the transfer of the stocks to the partner and 
the substitution therefor of his obligation and security dlrectly to the 
wife, under the circumstanees described. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, §§ 286, 
291, 295.] 

Aldrich, District, Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of Massachusetts. 

For opinion below, see 131 Fed. 647. 

John H. Sherburne, Jr. (I. R. Clark on briei), for appellant. 
Robert K. Dickerman and John A. Curtin, for appellee. 

Before COLT, and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is an appeal against a decree of 
the District Court for the District of Massachusetts sitting in bank- 
ruptcy. The bankrupts constituted a partnership known as "Frederick 
M. Tucker & Ce," stockbrokers, doing business at Boston, in the state 
of Massachusetts. Tracy H. Tucker, one of the bankrupt copartners, 
is the husband of Gertrude F. Tucker, the appellant. Ail parties 
resided in Massachusetts during the entire period to which this appeal 
relates, and the transactions involved were also within that state. 
There was one other bankrupt copartner, namely, Frederick M. Tucker, 
also of Boston, the two gentlemen named constituting the bankrupt 
partnership, which made an assignment for the benefit of its creditors 
US F.— 59 
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on May 21, 1903, and was subsequently petitioned into bankruptcy. 
The record contains no suggestion of insolvency previous to the as- 
signment. 

On November 18, 1902, Frederick M. Tucker borrowed of the ap- 
pellant, Gertrude F. Tucker, certain corporate stocks, which will be 
referred to more particularly later, and assigned to her a seat in the 
New York Cotton Exchange as security for the return thereof. The 
assignment was formai in its nature, and described him as the borrower 
as well as the owner of the seat in the Exchange. It is very spécifie 
in declaring the sole individual obligation of Frederick M. Tucker. 
The record suggests that the Exchange seat was equitably the property 
of the partnership, and thèse proceedings seem to be based on that 
theory. There is, however, not the slightest indication that at the time 
of the transaction Mrs. Tucker knew that fact, or had any reason to 
know it, and she stands unprejudiced by it, and, on the face of the 
papers, Frederick M. Tucker dealt with it as his own property. Also, 
the only évidence which we find in regard to the party to whom the 
shares were loaned is what appears by the assignment itself, and by 
the testimony of Frederick M. Tucker that Mrs. Tucker loaned them to 
him, and he "put them into the concern." Therefore the transaction, 
on the proofs so far as brought to our attention, was a loan of the 
corporate stocks from Mrs. Tucker to Frederick M. Tucker. Mrs. 
Tucker's husband, Tracy H. Tucker, witnessed the assignment to her of 
the Exchange seat. Frederick M. Tucker testifies, and he is not con- 
tradicted, that Tracy H. Tucker procured the certificates of the various 
shares of stock from his wife, and delivered them to him, Frederick, 
and this at the time the assignment was executed. Thus the husband 
eiïectually assented to the transaction. 

The présent question arises ont of the facts that the trustée in bank- 
ruptcy sold the Exchange seat free from ail liens by an order of court, 
and that Mrs. Tucker filed a claim to be allowed out of the proceeds 
thereof the value of the corporate shares which she loaned as we hâve 
described. There is no claim, either pro or con, that any objection was 
made to the sale, or that Mrs. Tucker is not entitled to the same equity 
against the proceeds thereof that she had against the seat itself. Her 
claim was disallowed by the référée, on the ground that the corporate 
shares were given her by her husband in Massachusetts, so that, as was 
decided by him, the gift or gifts, as the case may be, were inefïectual as 
against creditors. The District Court affirmed the order of the référée, 
so that Mrs. Tucker appealed to us. It may well be observed that the 
case is not one of a proof of debt by a married woman against the 
estate of either her husband or his copartnership, but merely an asser- 
tion of title to her own separate property. 

The record is not absolutely clear as to the circumstances under 
which Mrs. Tucker received the corporate shares in question, but we 
think that, as a whole, it sustains what was apparently the view of 
the learned judge of the District Court. Mrs. Tucker gave no con- 
sidération for them. She never had any separate estate of her own 
belonging to her before she was married, or coming to her in any way 
afterwards, unless the gift, or gifts, to her of the corporate shares in 
question had sufficient validity to create one. There was evidently some 
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conversation before the marriage in référence to a gift to her in con- 
nection therewith, but whatever occurred was not sufficient to create 
what could be called an antenuptial agreement, or a positive agree- 
ment of any form. Therefore tliere was no considération in that con- 
nection such as the law fully recognizes, although probably wliat was 
said before tiie marriage in a certain way led up to her acquisition of the 
stocks afterwards. 

There were two acquisitions, difïering as to dates and forms. She 
loaned Frederick M. Tucker 25 shares of the capital stock of the 
Amalgamated Copper Company and 40 shares of the preferred capital 
stock of the United States Steel Corporation. Mrs. Tucker was 
married on June 26, 1901. At that time her husband was the owner 
of 25 shares of the stock of the United States Steel Corporation and of 
the 25 shares of the Amalgamated Copper Company. Thèse came to 
him from the estate of his grandfather in the form of certificates issued 
to the former holders, and indorsed by them in blank ; and they were in 
that condition when he was married. Soon after marriage he took 
out new certificates for both lots in the name of Mrs. Tucker, and 
delivered them to her. Thus her title to them became in form fully 
perfected. The remaining 15 shares of the United States Steel 
Corporation were purchased by her husband on September 11, 1901, 
and, on purchase, they were transferred directly into her name by the 
corporation, and a certificate was issued to her, and immediately de- 
livered to her ; so that the title thereto never vested in her husband either 
in form or in fact, unless a vesting was compelled by the law by reason 
of the existing marriage relations. It is said, although this is not im- 
portant, that the certificates were subsequently placed in a safety deposit 
box which was held in the name of Mrs. Tucker, and that she received 
the dividends and used the money as she saw fit. No question is made 
that, at the time thèse gifts were made, they were free from fraud so 
far as creditors were concerned, and were made in good faith in ail 
respects. Yet it is apparent that no considération which the law re- 
gards as valuable passed therefor from Mrs. Tucker to her husband. 

Mrs. Tucker maintains that this case is covered by our opinion in 
James v. Gray, 131 Fed. 401, 65 C. C. A. 385, 1 L. R. A. (N. S.) 321, 
passed down on July 6, 1904. Neither the question before us in that 
case nor the opinion involved or disposed of the issue which arises on 
this appeal. The matters brought to our attention in James v. Gray 
were strictly limited to the disposition of what we regarded as a part of 
the wife's separate estate. Starting with a statutory separate estate, 
we applied the broad rules of equity that, as between husband 
and wife, the chancellor will follow out and protect such an estate ; and 
that was ail. At page 408 of 131 Fed., at page 392 of 65 C. C. A., we 
stated as follows : 

"We find that the real Issue presented Is whethep under the fédéral bank- 
ruptcy statutes, whleh permit the allowanee of équitable clainis, a loan by a 
wlfe to her husband from property secured to her by the Massachusetts 
statutes créâtes an equity In her favor." 

Thus we started with the fact that the wife, after coverture, had a 
separate estate, either at common law or under the rules of- equity, or 
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under the statutes of Massachusetts. Hère the dispute is whether she 
ever had any separate estate, a dispute wliicla James v. Gray does not 
reach. Wliere tliere is a mère gift witliout any considération whicli the 
law regards as valuable, no such clear equity arises as when the exist- 
ing estate of a wife is dealt vvith, unless a third person is brought 
into the case. Then, if the property is conveycd to him, either in strict 
trust for the wife or that he may convey it to her, a clear equity arises 
against him in her behalf, which chanceliers everywhere, including those 
in Massachusetts, admittedly enforce. 

The opinions of the learned judge of the District Court déclare 
that, under the statutes of Massachusetts, a gift from a husband to a 
wife is void; and it is established there that a married woman cannot 
acquire personal property by a perfect gift from her husband except 
through a third party. Spelman v. Aldrich, 126 Mass. 113, 117, de- 
cided in January, 1870. Spelman v. Aldrich raised an issue between 
the wife and a subséquent creditor on a state of facts which wc will 
explain later. The opinion did not hold that a gift direct from the 
husband to the wife is void; but it was to the efifect that it may be 
so far valid as to vest in the wife a right at the death of the husband 
as against his heirs and executors, invalid, nevertheless, as to his 
creditors. That this is the settled rule in Massachusetts is made ap- 
parent by the cases cited in Marshall v. Jaquith, 134 Mass. 138, 139, 
140. Marshall v. Jaquith was between the wife and the husband's 
administrator, and the wife prevailed ; but the authorities cited therein 
settled the law as we hâve said. 

Although it was declared in soine earlier authorities in somc parts 
of New England that the English chancery System in regard to con- 
tracts between husband and wife had been created after our ancestors 
emigrated, and so had not become law on this side of the water, yet 
there bas long existed no difficulty in Massachusetts in this respect, 
because, in conséquence of there being no chancery jurisdiction in its 
early judicial history, the principles of equity were very largely adopt- 
ed by the common-law courts. For examplc, the action for money 
had and received came in the Massachusetts Bay colonies to represent 
in no inconsiderable degree équitable rights and équitable remédies. 
So the common law of Masachusetts early adopted some of the chan- 
cery ruies about the relations of husband and wife. Stanwood v. Stan- 
wood, 17 Mass. 57, 59. Moreover, there is no difhcult}' in Massa- 
chusetts arising eut of any rule relative to subséquent creditors. So 
far as that is concerned, if the gift to the wife, or any other mère 
gift, does not préjudice existing creditors, and is not actually intend- 
ed to defraud future creditors, it is valid so far as any question of that 
charac*-er is concerned. Jaquith v. Massachusetts Baptist Convention, 
172 Mass. 439. 52 N. E. 544. 

One other difficulty existing at the common law does not exist under 
the Massachusetts statutes. As to personal property which lies in 
possession, the possession of the wife was at common law always the 
possession of the husband. Tliis made a difficulty which was not whol- 
ly doue away with in England, even in equity. But with référence to 
matters which lie in action, known as "choses in action," including 
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shares of corporate stocks, while, at comnion law, those vesting in the 
wife before the marriage and those taken in her name from others 
than her husband after marriage survive to her, even as against her 
husband's creditors and assignées in bankruptcy, unless reduced into 
possession during the life of the husband, as shown in Reeves' Do- 
mestic Relations (1888) 2, 7, Kent's Commentaries, vol. 2, 135, Ad- 
dison's Law of Contracts (lOth Ed. 1903) 248, 219, and Draper v. 
Jackson, 16 Mass. 480, yet they were ail subject to the control of the 
husband, creating difhculties in making perfect gifts from him to 
his wife even as between them. Under the statutes of Massachusetts, 
however, the wife can take from a stranger a perfect title to personal 
property, as well as she could at common law to real estate. Rev. 
Laws 1902, c. 153, § 1. So it comes about that, as conceded by the 
trustée in this case, the wife, under the statutes of Massachusetts, 
may take by gift from her husband a perfect title to personal property 
witli the aid of the intervention of a third person. 

Section 3 of chapter 153, Rev. Laws 1902, is the provision which 
especially relates to transfers between husband and wife. It is not 
necessary that we should cite it at length, but it is plain that it might 
be so interpreted as, by implication, to ]3rohibiL a gift from husband 
to wife, either directly or indirectly, except so far as spccified therein. 
But its practical construction, so far as this case is concerned, is that 
Spelman v. Aldrich, and other cases of its class, do not dec'are gifts 
which would be valid under the chancery ru!es to be invalid, unless 
as against creditors. Wherever it is clear that a gift was intended, 
and a chose in action has been put in the nanic of the wife, as in the 
case at bar, and only executors or distributees hâve interfered, the 
gift has been maintained. 

We are thus clearly supported in two propositions by the local 
law of Massachusetts, as declared by the décisions of the Suprême 
Judicial Court and as conceded at bar. First, under the statutes of 
Massachusetts, as we hâve said, the wife may, after marriage, accept 
a gift of Personal property, especially choses in action, which shall be 
free from the control of her husband ; and, second, such a gift, may 
be free from the control of the husband's creditors, if it comes from 
Etrangers or from the husband through the intervention of a third 
person, the intervention to be of such a character as we will discuss 
and explain. Such has long been the rule, not only gcnerally where 
the EngHsh language is spoken, but even in Massachuse<:ts, when the 
third person rcceives from the husband property held under a strict 
trust for the benefit of the wife. When such is not the form of the 
gift, questions as to the form hâve ariscn everywhere, as they do hère ; 
and such questions may, perhaps, be answered difFerentlv in différent 
jurisdictions, according to the greater or less local anxietv with re- 
gard to preventing uncertainties as to titles to goods, ancî intermix- 
tures thereof, which might operate to the préjudice of creditors and 
innocent purchasers. It is, however. only a question of the mère 
form of a gift which is involved in the case before us. Gifts by mère 
transfer from the husband to the wife are, as we hâve said, necessa- 
rily imperfect at common law, and are not always perfected in equity. 
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Eversley's Law of the Domestic Relations (3d Ed. 1896) 293. At page 
294, however, the author states that a valid gift is accomplished by 
a transfer by the husband into the wife's name of stock, though 
previously purchased. This- is the settled rule in England. In re 
Eykyn's Trusts, 6 Ch. D. 115, 118. This does not necessarily mean 
corporate shares, as in England the word "stock" includes, also, cer- 
tain public and private obligations, usually known with us as bonds. 
There is no direct ruling in Massachusetts to the contrary, and the 
most that can be claimed hère is by alleged analogy to Spelman v. 
Aldrich, 126 Mass. 113, already cited, which related to a deposit in 
a savings bank. The pith of that décision was that the interposition 
of a savings bank, under the circumstances of the case, was not such 
an intervention of a third party as gave the wife a new equity, so that, 
notwithstanding such interposition, the gift was directly from the 
husband to the wife, and therefore ineffectuai as against the hus- 
band's creditors. 

We are, however, forced to the conclusion that Spelman v. Aldrich, 
even if not practically overruled, cannot control us hère. First, Spel- 
man V. Aldrich was not a case of transfers of shares of stocks to the 
wife, requiring the active intervention of corporations in accepting 
the surrender of the original certificate, and issuing new certificates 
to the wife. From the instant an old certificate is surrendered with 
a transfer on it to the wife, the corporation assumes an obligation to 
lier to issue her a new certificate, which obligation lays the basis for 
a bill in equity by her for spécifie performance. This obligation may 
even sustain an action by her at common law in the fédéral courts. 
Hendrick v. Lindsay, 93 U. S. 143, 23 L. Ed. 855 ; McKee v. Lamon, 
159 U. S. 317, 322, 16 Sup. Ct. 11, 40 L. Ed. 165. It is true that the 
same principle would seem to apply to a savings bank which had re- 
ceived a deposit; and yet, under the circumstances, we would be at 
liberty, if necessary, to hold that there is a distinction. 

Moreover, we are not bound to follow Spelman v. Aldrich, because, 
even if not overruled, it is plain that the principles therein announced 
hâve not been continuously and consistently appiied by the Suprême 
Judicial Court of Massachusetts. We begin with Sweeney v. Boston 
Five Cent Savings Bank, 116 Mass. 384, 385, where, in an opinion 
arising out of a suit by the husband against a savings bank to recover 
a deposit which he had made in the name of his wife, having delivered 
her the savings bank book, the court said : 

"The book is évidence of a coutract of the défendant with her" — that Is, 
-the wife — "and it appears from the report that this contract was made with his 
sanction and concurrence." 

It was held that the husband's suit could not be maintained. 

Brown v. Brown, 174 Mass. 197, 201, 54 N. E. 532, 75 Am. St. Rep. 
293, related to a deposit in a savings bank, where the proceeding was 
in behalf of the administrator against the wife. It is true that the 
report of the case does not state whether the estate was insolvent, so 
that the creditors were the real parties in interest, or whether the 
parties in interest were the distributees. It appears, however, from 
the référence which the opinion, at page 204 of 174 Mass., page 533 
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of 54 N. E. (75 Am. St. Rep. 293), makes to Spelman v. Aldrich, and 
from the following extracts, that the court was discussing the question 
of a perfect gift, good against creditors. At page 199 of 174 Mass., 
page 533 of 54 N. E. (75 Am. St. Rep. 292), the opinion observes: 

"A husband may give and deliver personal property to a tliird person, who 
may straightway give and deliver the iiroperty to tlie wife; and tbis would 
1)6 a valid transfer of the property from husband to wife, ulthough the sole 
purpose of ail parties was to make such transfer. But the gift eauivot be made 
directly. * * * If it appears that the title cornes to her by sueh a con- 
traet" — that is, through a stranger — "then it is good, if not fraudulent as to 
creditors, although the only considération for the contract moves from the 
husband." 

It appeared that the husband saved a considérable portion of his earn- 
ings. His habit was to share those savings with his wife, keeping one 
half for himself, and providing that the other half should go to her as 
her own money. The wife, as the agent of her husband, received the 
one-half intended for her, and as his agent delivered it, while it was still 
his, to the bank, and, still acting as his agent, directed the bank to make 
a contract with her to deliver a like amount to her ; and the bank, tak- 
ing the money from her as the agent of the husband, did, in compliance 
with her directions, deliver her in her individual capacity the deposit 
book made out in her name. Thèse are the facts as stated by the 
court at pages 198 and 201 of 174 Mass., pages 533, 534 of 54 N. E. 
(75 Am. St. Rep. 292). If Brown v. Brown does not overrule Spelman 
V. Aldrich, the distinction it makes is so fine that dealing with certifi- 
cates of stock, which, by the intervention of the corporations, had been 
issued to the wife, we are not required to accept Spelman v. Aldrich, 
rather than Brown v. Brown, as analogous to this case. Moreover, we 
find nothing in the local décisions of such stable and consistent character 
as would require us to follow them, even if there were any substantial 
identity between transactions relating to savings bank deposits and 
those before us on this appeal. Therefore we find hère sufficient in- 
tervention by new third parties, in the action of the several corporations 
whose shares of stock are in question, to establish Mrs. Tucker's title 
as against the executors, distributees, or creditors of her husband. 

In this particular case, however, we find an intervention of a third 
party, as required by local décisions in Massachusetts, of the most 
formai and positive character. What we bave to deal with hère is 
not merely the identical shares of stock out of which this appeal arose, 
but the obligation of Frederick M. Tucker under the assignment to 
Mrs. Tucker of November 18, 1903, of his seat in the New York Cotton 
Exchange, and the lien arising therefrom. Assuming that Mrs. Tuck- 
er's husband had at that date any interest whatever in the shares of 
corporate stock which he gave her, or that his gift was imperfect in 
any particular, what he then did made it perfect, and divested him and 
those claiming under him of any possible interest. As we bave shown, 
the transaction received his assent as though he had formally joined in 
it. By virtue of it there was completed in Frederick M. Tucker a 
perfect title to the shares of stock in question, and there was sub- 
stituted therefor an agreement of Frederick M. Tucker with Mrs. 
Tucker to account to her for the shares, accompanied with a lien on the 
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Exchange seat to protect the equity which thus arose in her favor 
against him. Hère was a clear novation by the intervention of Fred- 
erick M. Tucker, and, by the consent of ail concerned, a new contract 
between him and Mrs. Tucker, which gave her a clear equity against 
him and on his seat in the Exchange. Thus there arose a right of 
action in equity, if not at common law, vesting in Mrs. Tucker, which 
she could avail herself of without the assistance of her husband ; and 
thus there arose ail the rights which would hâve existed in the event 
that there had been a formai deed of trust, by virtue of which Frederick 
M. Tucker accepted the shares, and agreed with her to hold them and 
account to her for them, or the income thereof. Under thèse circum- 
stances we see nothing, even if the strictest rules are applied with référ- 
ence to the intervention of third parties, as stated in what we hâve 
cited from Brown v. Brown, which leaves the interest vested in Mrs. 
Tucker in any possible particular imperfect, whether from the stand- 
point of her husband or from that of his subséquent creditors, as to 
whom there is no prêteuse that any fraud was intended. 

The decree of the District Court is reversed; and the case is re- 
manded to that court, with directions to enter a decree in favor of 
Gertrude F. Tucker, the appellant, and to award her the costs of that 
court and of appeal. 

ALDRICH, District Judge (dissenting). In this case a wife seeks 
to prove a claim, based upon a supposed gift from her husband, against 
a bankrupt partnership of which her husband is a member. 

Under the law of Massachusetts, if the gift in question is established 
as one passing title to the property from the husband to the wife (a 
proposition to which I do not assent), the wife cannot enforce a claim 
in respect to it against a iirm of which her husband is a member, either 
at law, Edwards v. Stevens, 3 Allen (Mass.) 315, or in equity. Fowle 
V. Torrey, 135 Mass. 87 ; Bank v. Tyndale, 176 Mass. 547, 57 N. E. 
1022, 51 E. R. A. 447; Woodward v. Spurr, 141 Mass. 283, 6 N. E. 
521 ; Clark v. Patterson, 158 Mass. 388, 33 N. E. 589, 35 Am. St. Rep. 
498. 

If the title passed from the husband to the wife, which I am far 
from assuming, and if she loaned the stock to Frederick M. Tucker, 
her claim, under the circumstances and under the assignment, would 
be against Frederick M. Tucker alone. Clark v. Patterson, 158 Mass. 
388, 391, 33 N. E. 589, 35 Am. St. Rep. 498. 

The property rights of married women rest upon local law, and if 
there could be no recovery under the statutes and décisions of Mas- 
sachusetts, there should be none in the United States courts. 

Pi'ovable claims under section 63 of the bankrupt law of Julv 1, 1898, 
c. 541, 30 S^at. 562 [U. S. Comp. St. 1901, p. 3447] are such claims 
as hâve a légal, or équitable, enforceable status under the local law of 
the State. It was not the purpose of the bankrupt law to enlarge the 
rights, or the remédies, of creditors and give them more in the fédéral 
courts than they are entitled to hâve under the state law. 

In James v. Gray, 131 Fed. 401, 402, 403, 65 C. C. A. 385, 386, 387, 1 
L. R. A. (N. S.) 321, the opinion of the majority proceeded upon the 
distinct ground that the claim there in question vi'ould bave no légal or 
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équitable standing in the courts of Massacliusetts, and the majority dé- 
cision was based upon the supposed existence of a broader equity power 
in the fédéral courts. From that view I dissented upon the ground that 
if there was no property right enforceable under the law of the state, 
there was nothing hère to remedy in any form of proceeding. See 
Meade v. Beale, Fed. Cas. No. 9.371, opinion by Chief Justice Taney; 
Lumber Co. v. Ott, 142 U. S. 682, G2v', 628, 12 Sup. Ct. 318, 35 h. Ed. 
1136 ; District of Pella v. Beard (C. C.) 83 Fed. 5, 15-16. 

The gênerai rule is stated by Pomeroy (Pomerov's Enuity Juris- 
prudence [Ed. 1881] § 297) as one which must constantly be borne 
in mind : 

"Since the original jurisdiction of tlie United States courts, eppecinlly of the 
cireuit courts, in Jarse measure rlei)ends upon the state cltizenship of the liti- 
gant parties as its sole basis, it fol'.ows that lu niost cases of ordiiiary contro- 
versies — in ail those which do not directly arise under statutes of Consress or 
provisions of the United States Constitution — the subject-matter of the suit, 
the primary ri^hts, interests. or estâtes to be maintained and protected, are 
created and regulated by state laws alone." 

It is further observed by the sarne author that while the enuitable 
jurisdiction of the national courts and their power to entertain suits 
and grant remédies, derived from the Constitution and the laws of the 
United States, remain unabridged by any state législation, on the other 
hand, the primary rights, interests, and estâtes which are dealt with in 
such suits and are protected by such remédies, are within the scope of 
state authority, and may be altered, enlarged, or restricted by state 
laws, and the notes illustrate the proposition by referring to the rights 
of married women as something to be regulated by local law. 

I do not understand that direct gifts from a husband to a wife are 
valid and enforceable by the wife in the courts of Massachusetts, either 
as a claim direct against the husband or as a claim against a firm of 
which he is a member. In Spelman v. Aldrich, 126 Mass. 113, 117, 
it is said that : 

"A married woman cannot acquire property to be held as her sole and sépa- 
ra te property by gift from her liusbnnd. Geii. St. 1800. e. 108, S 10. Though 
such a gift may be so far valid as to give the wife a right to the property at 
the death of the husband. as against his lieirs or executors, it is invalid as to 
hls ereditors. Property thus given remains the property of the husband dur- 
ing his life, and may be demanded by liim or attaehed by his ereditors." 

I do not understand that Brown v. Brown, 174 Mass. 197, 54 N. E. 
532, 75 Am. St. Rep. 292, which was a case simply presenting ques- 
tions of cstate administration based upon rights as between husband and 
wife, and there fore in no way involving creditor rights in an insolvency 
situation, at ail questions or qua'ifies the law declared in Spelman v. 
Aldrich. On the contrary, while distinguishing Spelman v. Aldrich 
from the case then under considération, it not only expressly recognizes 
the binding force of the rule of that case as to direct gifts, but, at page 
199, in stating the rule as to gifts which undertake to pass property 
from the husband to the wife through the agency of a third party, far 
from accepting such a situation as creating a perfect gift good against 
ereditors, expressly makes the validity of indirect gifts subject to 
the important qualification "if not fraudulent as to ereditors." 
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It seems to tne that in a local creditor situation, like that involved 
in the proof, and allowance of contemporaneous daims in bankruptcy, 
that a wife's claim based upon a transaction with a bankrupt husband, 
like the one in question, though not assailed by proof of actual fraud, 
is in contemplation of Massachusetts law constructively fraudaient 
as to creditors, because the récognition of such a gift would be giving 
an effective status to a claim not enforceable against the husband or 
his assets to which the creditor interests attach under the local law 
of the state. 

In this case the wife liad no separate property or independent 
estate, and Judge Lowell finding the facts in the District Court (131 
Fed. 647) in a careful opinion, supplemented by a further opinion not 
reported, treated the transaction as one involving a direct and pure 
gift from the husband to the wife and as void under the statutes 
of Massachusetts; and, while the majority opinion hère treats the 
gift 'as one accomplished through the instrumentality of a third party, 
it accepts the situation as one not involving the separate estate of the 
wife, the transaction as one not involving considération, and the claim 
of the wife as one depending upon the gift or gifts from her husband. 
In my view the stock transaction in question does not warrant the 
third party assumption. The gift was direct from the husband to 
the wife, and at the time of the pretended loan to Frederick M. Tucker 
the wife had no title which she could transfer to him by loan or other- 
wise. The certificates indorsed in blank were in the possession of 
the husband as his property, and were fîlled out and delivered to the 
wife by the husband as a direct gift. If the transaction was a valid 
one in contemplation of law, the title passed then and there, and the 
mère formai insertion, without considération by the transfer agent 
of the corporation, of the wife's name in certificates relating to shares 
of stock owned and in the possession of the husband, which he intend- 
ed to give to the wife without considération, in no légal sensé con- 
stituted a case of the receipt of property by a wife from a stranger 
within the meaning of section 1, c. 153 (1902), of the Revised Laws 
of Massachusetts, nor did it in any substantial sensé constitute a trans- 
fer of the title through a third party wihin the meaning of the Massa- 
chusetts décisions, and especially that of Brown v. Brown, 174 Mass. 
197, 54 N. E. 532, 75 Am. St. 'Rep. 292, where there was a contract 
direct between the bank and the wife, in which the bank, through a 
bankbook in her name, engaged to deliver money actually in the 
bank at the time the contract was made. 

The possession of Mrs. Tucker was merely nominal and under cir- 
cumstances which at least create suspicions of a cover and of an 
entirely ficticious transaction. The certificates were at once indorsed 
by lier in blank and returned to the husband, who passed them to 
Frederick M. Tucker for the use of the firm, and the transaction of 
the assignment of the Stock Exchange seat, though nominally in the 
wife's name, was really a transaction between Frederick M. Tucker 
and Tracy Tucker, the actual owner. 

In Jaquith v. Massachusetts Baptist Convention, 172 Mass. 439, 52 
N. E." 544, there was a solemn conveyance by dccd from the husband 
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to a third party, who, in turn, conveyed to the wife. The proceeding 
was not by the wife to enforce a contract with her husband, and so 
was not within the prohibition of section 2, c. 153, of tlie Revised 
Laws of 1902, as construed by the Massachusetts courts. Tliere the 
suit was by an assignée in insolvency to vacate a judgment of fore- 
closure of a mortgage upon the property given by the husband and 
wife to secure the husband's creditors, and thus it in no way presented 
the questions involved hère. 

I agrée with the reasoning of Judge Lowell in the District Court 
that a décision sustaining the claim of Mrs. Tuclter in this case 
would make altogether inoperative the laws of Massachusetts govern- 
ing the relations of husband and wife ; and the effect would be to 
establish two rules of law in Massachusetts as to local business deal- 
ings. It would establish a substantive right in behalf of the wife in 
respect to gifts from her husband, whicli does not exist under the 
laws of Massachusetts. Giving such a claim an effective status would 
be in fraud of creditors, because it would sweep out of the estate a 
certain amount of asset which would otherwise, and according to their 
rights under the local law, be distributed among them. 

In this case there is nothing in the transaction or the questionable 
possession of the wife which, either upon grounds of sanctity of con- 
tract or upon équitable considérations, requires this claim to be up- 
held against actual creditors for value, and a décision giving the claim 
of Mrs. Tucker an enforceable status would go far beyond what 
was held in James v. Gray, 131 Fed. 401, 6.5 C. C. A. 385, 1 
L. R. A. (N. S.) 321, in the direction of estab!ishing within a certain 
domain two sets of law, or two measures of equity, respecting prop- 
erty rights. In that case I gave the reasons for my dissent at con- 
sidérable length. I must adhère to the position there taken, and I re- 
fer to my dissent in that case as the ground for not concurring in 
the majority opinion hère. 
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(Circuit Court of Appeals, Sixtli Circuit. January 5, 190G.) 

No. 1,509. 

. Monopolies— Conteact—Resteaint of Teade— Rearonableness. 

Wliere a oombination of manufaeturers and wliolesalers of wall pai>er 
was claimed to be in restraint of trade and in violation ofi tlie cougres- 
.sional anti-trust act of 3890 (Act July 2, 1890, c. 647, 20 Stat. 209 [U. S. 
Comp. St. 1901, p. 3200]), it was immaterial to the invalidity of the com- 
bination that the agreenient was valid at comnion law as imposing' only 
a reasonable restraint on compétition, provided the direct resuit of its 
opération was to directly restrain freedom of commerce between the 
States or with foreign nations. 

IIM. Note. — For cases in point, see Cent. Di;^. vol. 35, Monopolies, § 10. 

Monopolistic eontracts— validity as affected by public policy, see note 
to Chicago, M. & St. P. Ry. Co. v. Wabash, St. L. & P. Ey. Co., 9 C. O. 
A. 6C0 ; Oravens v. Carter-Crume Co., 34 C. C. A. 48G.] 
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2. Same — CoNTRACT— Restraint of Trade— Validitt. 

Plaintiff corporation was formed to eontrol tlie output of 08 per cent, 
of the wall paper niills of the United States, and to this end made 
contracts witli tlioiu to buy thelr entire outpnt at an agreed price. 
Plaintiff was noniinally to make ail sales to wholesalers aud others, 
eitlier directly or indireetly, at a uniform price, svibject to an agresd 
seale of disconnts, varying according to an arbitrary classification of 
buyers. The différence between tîie price at wliich tlie nianutaeturers 
s.old to plaintilï and tlie price exactod from tlie buyers from plaintiff 
constitiited tlie divideiids to be distributed to pla'intiff's shaveliolders, 
wlio were composed exclusively of tbose controlling the eonibiiiing nian- 
ufaetnrers ; the stock beiiig distributed in jirotiortion to the size of the 
nianafaeturer's product the year before iilaintiff was formed. The con- 
tract provided against tlie enlargeinent of the luauufacturers' plants, and 
the only two manufacturers of wall paper niachinery in tlie United States 
were induced to beconie parties by agreeiiig not to sell except to meni- 
bers of the combination. An agreenient was also made with Canadian 
manufacturers to prevent cutting the priée. ICacli member was required 
to deposit his shares with iilaintiff, to be held as security to prevent a 
breach of the contract. Contracts were then made with jobbers and 
wholesalers, binding them to buy their entire requirements of plaintiff 
at specifled priées, aud not to sell at less than the priées lîxed by plain- 
tiff, on pain that if tliey did not enter into such contracts they conld not 
buy at ail. Held, that sueh transaction constituted an illégal combination 
in restraint of trade and Interstate commerce, in violation of Oongro=;- 
sional Anti-Trusf Act ISfK) (Act July 2, 3890, c. G47, 20 Stat. 200 LU. S. 
Comp. St. 1901, p. 3200]). 

3. Same— Ii.LEGALiTT of Contract— Saies— Action for Pbice. 

Plaintiff corporation formed an illégal combination of manufacturers 
and wholesalers of wall paper in the United States, which constituted 
a restraint on interstate commerce, and a violation of Congressiîmal 
Anti-Trust Act 1890 (Act .luly 2, ISOO, c. 047. 26 St.at 209) |U S. Comp. 
St. 1901, p. ÎÎ2001). Under the contract lietwoen plaintiff and the man- 
ufacturers, plaintitr was the nominal seller of ail the wall pai)er man- 
ufactured by the comliiuatlon, though it was actually purchased from 
varions jobbers or mills within the combination. Défendants, whole- 
salers of wall paper, having been compelied to enter the combination 
and agrée to purchase and sell wall paiier in accordanee witli the mo- 
noiiolistic tenus of tlie contract. purchased i)ni)er fr.oni various members 
of the combine, for which plaintiff brouglit suit. Held that. since plain- 
tiff was bouiid to rely on tlie combination contract to show its eapacity 
to sue, the illegality thereof constituted a défense to the action. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

This is an action to recover a balance of .$57,702.10, due on aeeount for wall 
paper sold and delivered to defendiiiits. The case turned upon the sufficiency 
of the third défense submitted by the answer to the pétition of the plaintiff. 
To this défense the plaintiff' demurred. This demurrer was overiiiled. The 
plaintiff deelined to plead further, whereupon judgment was rendered for the 
défendants, dismissing the pétition, and taxing the plaintiff with costs. The 
défense so held to be suflicient was in substance: First. That the plaintiff 
Is a member of an illégal combination aniong the manufacturers of wall paper, 
formed for the purpose of enhanclng priées, stifliug compétition, and restrain- 
Ing froodom of commerce between the states and with foreign nations, being 
sufh a combination or trust as is forbidden by the anti-trust act of 1890 
(Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1001, p. 3200]) and 
by the laws of Oliio. Second. That the défendants were compelied to be- 
come parties to the illégal combination, and that the contract upon which this 
i^uit dépends for price and terms of sale constitutes one of the agreements 
which go to make up the illégal combination represented by the Continental 
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Wall Paper Company. The answer, embodying tbe défense hère involved, in 
substance avers : ïhat the National Paper Company, a corporation owning or 
eontroUiii.2: a large number of wall paper factorios situated witbin the states 
of New Yorli, Pennsylvania, New Jersey, and Massachusetts, together with a 
large number of independent flrms and corporations engaged in the same manu- 
facture, combined or conspircd together for the purpose of controlling tlie wall 
papcr production in this country by suppressing compétition among theniselves, 
and enliancing tlïe priée of that article to joi)bers, wholesaiers, retailers, and 
consumers. ïhat for this purpose and this end, and to better covcr this 
scheme, they caused the orgauization uuder the laws of New Yovlv of a corpora- 
tion linown as tlie Continental Wall Paper Couipany, with a capital stock of 
$200,000, divided into 10,000 shares, the shares to bo divided among the con- 
spiring flrms and corporations in proportion to the production of each factory 
during the year i)receding July, 1898. Tliat tlie scheme and agreement was that 
the National Wall Paper Company, as représentative of a large number of 
corporations dominated by it, should sélect three directors. the other flrms and 
corporations three more, and that the six directors so selected should sélect 
a seventh, and the seven directors should direct tbe combination through the 
corporate name of the Continental Wall Paiier Company. Tliat tbe plan was 
that each of the combining concerns should enter into a contract, styling 
theuiselves "vendors," with the said com])any. Thèse contracts to be signed 
by the several corporations and flrms entei'ing into tliis combination were 
identical in terms, and were in the following words and figures : 

"Exhibit 1. 

"Tliis agreement, made this day of , in tlie year one thousand 

eight hundred and ninety-eight, by and betwoen , a corporation organized 

under the laws of the state of (bei-einafter called tlie 'Vendor') 

party of the first part, and the Continental Wall l'aper Company, a corpora- 
tion organized under the laws of the state of New Yorlv (hereinafter called 
tlie 'Company'), party of the second part: Wliereas, the vendor is engaged in 
the manufacture and sale of wall papor. borders, and other articles usually 
produced and handled in coimection tliercwith, and the Company is desirous 
of acting as its seillng agent in handling the entire product of the vendor; 
and whereas, the company bas an autborized capital of two hundred thousand 
dollars, divided into 10,000 shares, of tlie par value of $12.50 each; and 

whereas, the dealer is desirous of acquiring shares of tlie stoclv of 

said Company at par, and to that end bas offered to enter into this agreement 
and to secure the performance thereof by the deposit of said shares : Now, 
therefore, in considération of the foregoing récitals, and for other good 
and valuable considération, it is agreed, between the parties hereto as îol- 
lows : 

"First. The vendor hereby sells unto the company, and tbe latter agrées 
to purehase, the entire product of wall paper that niay be manufactured by 
the vendor for the period from July 20, 1808, to the first day of July, 1899. 
The priées at which the merchandise shall be sold to the comjiany are set 
forth in a schedule hereto annexed marked 'A,' and hereliy made a part of 
this agreement. The vendor further grants unto the company the right to 
two renewals of said contract of one year each, provided that, in the event 
of the élection oC the company to avail itself of either of s:iid renewals, it 
shall so signify in writing to the vendor before the first day of June next 
preceding tlie renewal tenu, and provided further, that su<-h élection to reiiew 
shall be accompanicd by the written consents of ail the registered stockholders 
of the company, including tliat of the vendor. 

"Secona. The goods acquired by the company from the vendor hereundïrr, 
which are to be sold to jobbers, shall be sold by the com]iany, and uot by 
the vendor for the account of the company. Sucli sale sliall be made by the 
company at discounts from road priées flxed in tlie scliedule liereto annexed 
marked 'B.' which is hereby made part of tliis agreement. The vendor wil.'. 
deliver such goods upon the direction of the company at tlie risk and for the 
account of the lutter f. o. b. at the place of manufacture, provided, however, 
tliat in ail cases in which the goods are miinufactured at places other than the 
cities of New York or Philadeiphla, tlie vendor will equalize the freights with 
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either of said clties ont of the proceeds receivable for such goods. Mém- 
orandum invoiees shall be siipplied to tlie customer and to tbe compauy Ini- 
mediately npon the shipment and delivery of sueh goods, said invoiees speei- 
fying quantities and road pi'ices. 

"Third, There shall be furnished by the vendor to the company on the 7th, 
14th, 21st, and last days of each month (except when those days fall on Sun- 
days, and then on the next suceeeding day) a just and true statement of ail 
shipments and deliveries of mercbandise included in this contract which the 
vendor may make for the account of the company, which statement shall 
cx)ntain the names of the purchasers, the eharacter of the goods sold, and the 
priées at which they wei'e sold, to the end that the company may make the 
proper charges, and in order to entitle the vendor to be credited with the 
agreed cost price for such goods. Each of such statemeuts of shipments shall 
be accompanied by an affldavit of one of the offlcers of the vendor and of one 
of its bookkeepers and of one of its shipping clerks, to the efCect that the in- 
formation therein contained is true. 

"Pourth. The company shall permit the vendor to sell in its own name, and 
the latter hereby agrées to sell for the account of the company, such of the 
goods manufactured by the vendor as are to be disposed of to purchasers not 
classified as jobbers, which sales shall be niade at the cost and expense of the 
vendor ; said vendor hereby guarantj'ing ail crédits and the collection of ail 
aeeounts connected wlth such sales. The priées at which and the terms upon 
which such goods are to be sold are designated in this agreement as the 'Road 
priées,' and are contained in a sehedule hereto annexed marked 'C,' which 
is hereby made a part of this agreement. On the 7th, 14th, 21st, and last days 
of each month (except when those days fall on Sundays, and then on the 
next suceeeding days), the vendor wlU furnish to the company a statement 
showing ail the shipments made on account of such sales, which statements 
shall contain the names of the purchasers, the eharacter of the goods, and the 
priées at which they were sold, and sueh sales shall be credited to the vendor 
by the company at the priées fixed in Sehedule A, and shall be charged against 
said vendor at the priées at which they were sold, which shall in no event 
be less than those designated In Sehedule C. The vendor is to receive for its 
services and expenses connected with sueh sales and allowanees discounts equal 
to those who are designated in a classification made by the parties hereto 
as 'second class jobbers,' less the discounts made on sales to purchasers des- 
ignated in the accompanying schedules as 'quantitive purchasers,' on which 
the vendor has allowed the quantitive discount, except that where spécial and 
exclusive goods are sold there shall be an allowanee of 30 per cent, discount 
to the vendor. The prices of goods as fIxed by Schedules A and C may be 
altered from time to time, but the discounts allowed to Jobbers shall not be 
altered at any time during the term of this agreement 

"Fifth. The vendor will make collection of ail aeeounts for goods sold by 
it for the account of the company under the provisions of this agreement, ex- 
cept for sales to jobbers (which aeeounts the company is to colleet), and will, 
on the lOth day of each and every month during the term of this agreement 
account to the company. Such account shall be accompanied by a payment 
by the vendor to the company of the différence between the prices at which 
the goods are agreed to be sold to the company as imbodied in Sehedule A, 
and the prices at which the vendor has agreed to dispose of said goods as con- 
tained in Sehedule C. The purchases made by the company from the vendor 
hereunder shall be upon the same crédit and terms as those aceorded to other 
dealers, but the company shall hâve the right to anticipate the due date of 
ail such purchases, and will pay, on the lOth day of each month, to the vendor 
a sum on accoimt of ail shipments of the preceding month equal to not less 
than 30 per cent, of the road prices of goods shipped to jobbers by the com- 
pany. 

"Sixth. The vendor hereby grants unto the company the right, and it shall 
be the duty of the latter, through its offlcers selected for that purpose, to 
audit the books of account of the vendor as to production, sales, and ship- 
ments at such times and in such manner as the company may, from time to 
time, deem necessary or proper. This provision is of the essence of the agree- 
ment, and a failure on the part of the vendor to faithfully perform the same 
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shall operate as a breach of the contract, entttllng the company to abrogate 
the agreement, and to such damages as it may be able to establish In addition 
to the absolute transfer and surrender to it of the stock to he pledged as liere- 
Inafter provided. 

"Seventh. There shall be a committee selected from tiie company, to be 
known as the 'Auditing Committee,' whicb shall be made up from among the 
directors. Said committee shall hâve power to establish such a System of book- 
keeping as in its judgment may be advisable. In order to conform as nearly 
as may be to the laws of the varions states in which the factories of the 
vendor are located, it is understood that the vendor shall not be at liberty to 
require from the company the acceptance of the product of more than ten 
hours per day of any one of said factories. The product intended to be sold 
to the company hereunder, and which the latter undertakes to acquire, does 
not contemplate the enlargement of the manufacturing facilities of the vendor ; 
but nothing herein contained shall be construed as affecting the right of the 
vendor to substitute new machinery of the same capacity for any now in use 
which may become useless through wear or through destruction by fire or 
other casualty. The power to designate the parties who are to be classed as 
jobbers, and the discounts to which they are entitled, is expressly reserved 
by the company, and such désignation is to be made through its board of di- 
rectors; but the vendor shall hâve the right to select the jobbers through 
whom the goods manufactured by it are to be distributed, and to designate 
the amount of its goods such jobbers may buy, subject to such crédit limita- 
tions as the board of directors may impose. Ail orders placed with the ven- 
dor by jobbers on behalf of the company must be at once reported to the latter. 

"Eighth. The company hereby agrées to sell and the vendor agrées to pur- 

chase shares of the comomn stock of the company, for which stock 

the vendor agrées to pay the sum of in cash as soon after the exécu- 
tion and delivery of this agreement as the same may be demanded by the 
company ; but only if and when the entire share capital of the company shall 
hâve been fully subscribed at not less than par. The vendor will, after paying 
for said shares of stock, indorse the certiflcates representing the same, and 
deliver the certiflcates so indorsed in blank to the company, upon the trust 
and agreement that the company shall hold said certiflcates as security for 
the performance by the vendor of each and ail of the covenants and condi- 
tions of this agreement; and upon the refusai, neglect, or omission of the 
vendor, its successors or assigns, to perform this agreement, or any part there- 
of, the said shares of stock and the certiflcates represented thereby shall be 
immediately sold by the company at public or private sale, without notice, 
upon such terms and at such priée as the company or its ofBcers may deem 
reasonable, and that the proceeds of sale be paid into the treasury of the 
company as the agreed and liquidated damages to the company for the breach 
of said agreement. The parties hereto hâve fixed upon the said stock and 
the proceeds thereof as liquidated damages, because of the diffieulty in es- 
tablishing, in a court of law, the actual damage that would be sufïered by the 
company in the event of the refusai, neglect, or omission to perform this 
agreement, and in order to avoid the diffieulty of such proof. 

"In witness whereof, the vendor and the company hâve respectively caused 
this agreement to be executed by their respective présidents, and their respect- 
ive corporate seals to be hereto attached, pursuant to resolutions of their re- 
spective boards of directors, the day and year first above written." 

It would unduly lengthen this statement to fully set out the schedules re- 
ferred to in the above exhibit, and made a part of the contract between the 
so-called vendors and the company. The answer then avers that the priées 
to be charged the company for the product of each so-called vendor was the 
estimated cost of production and incidental expense to such manufacturer of 
carrying out his or its part of the contract. Schedule A of the contract sets 
out the "list priée" of ail qualifies of paper, and in a parallel column the sale 
priée to the company. Schedule B sets out the sale priée by the company to 
the several classes of jobbers which the company binds itself to exact, and 
the terms of sale. The gross sale price in this schedule is the list price of 
Schedule A, with a discount, which dépends ui)oa the classification of jobbers 
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provided for by the seventh clause of the contraet. Schedule C sets out the 
sale priée to purchasers "otlier than jobbers" and terms of sale, tliese priées 
being also designated as "road priées." ïliese priées are the "list priées" 
of Scbednles A and B, with no discount. To purchasers described as "other 
than jobbers" certain discounts are provided, dépendent upon quantity. Under 
clause 7 of the contraet, set out above, "the conipany," acting tln'ough its 
directors, selected in the manner heretofore mentioned, is given authority to 
classify jobbers, and prescribe the discount to eacli class ; each "vendor" 
being allowed "to seleet the jobbers tlirough vvhoni the goods inanufactin-ed 
by it are to be distributed, and to designate tlie aiuount of its goods such job- 
bers may buy." 

"The distribution of profit orer eost to the company may be illustrated by 
taking tvvo classes of wall paper, one a cheap kind and the otber more ex- 
pensive. Thus the list priée of wall paper styled "Brown" is 4 cents per 
boit ; the sale priée to the compauy 2 cents. Tbe priée by the company to 
"jobbere" in the first elass is 4 cents, with a discount of 20 per cent., to "job- 
bers" in the second class, 4 cents, with a discount of 17% per cent., to "job- 
bers" in the third class. 4 cents, with a discount of 15 per cent. Tts selling 
priée to ail purchasers other than those classified as jobbers is flxed at 4 cents 
flat, unless a discount of small proportions is obtained as a resuit of a purchase 
bringing the buyer within the terms of those called "quantity purchasers." 
"Emlossed Bronzes" of one elass are listed 18 cents per boit ; jobbers being 
allowed a discount of 45 per cent, 40 per cent., or .30 per cent., accordiug to 
the class they bave been placed in. Ail the sebedules contain a provision for 
tlie equalization of freights with certain cities, thus eliminating advantages 
due to locality. It is further averred in said défense that the compauies, cor- 
porations, and firms wbich orgauized said compauy, and wbich subsequently 
subscribed for stock and signed one of the agreenients like that heretofore set 
forth, constituted 98 per cent, of ail the manufacturers of wall paper in this 
country. It is further stated that, for better ciirrying out of tbe said com- 
bination, agreenients were made b,y the plaintiff witli parties, conipanies, and 
corporations within the United States and Canada, "by which each agrced not 
to compete with the other uor eut. priées, the Aniericans in Canada and the 
Canadians in the United States." It is also alleged that to further carry out 
the purpose to prevent compétition and enbance priées, that a contraet was 
made between plaintilï and John Waklron & Son and the Kaukauna Machine 
Company, the only two manufacturers of wall paper machinery in the United 
States, one having a maimfactory iu New Brunswick, New Jersey, and tlie 
other a maufactoi'y in Kaukauna, Wisconsin, by which said manufacturers 
agreed, during the existence of the plaintiff, to sell wall paper machinery only 
to it and said combination, and not to any niills preparing to start. It is 
then averred that ail Wholesale dealers in the United States were arbitrarily 
divided iiito two classes — jobbers and "road" or "quantity buyers" — and that 
the .jobbers were arbitrarily divided into the three classes heretofore nien- 
tioned, and the other wholesalers into "road" or "quantity buyers" and "spé- 
cial buyers," with tbe purpose that ail should then l;e eompelled to sign writ- 
ten agreenients obligating themselves to buy their entire stock of merchandise 
from tbe plaintiff direct, or through members of the combination, and to this 
end ideiitieal priiited agreements were presented to ail jobbers and whole- 
salers througbout the United States and the territories, by which each ob- 
ligated itself to buy their entire purchases of wall paper from said plaintiff 
at list priées of Schedule A, heretofore set out, subject to discounts shown by 
schedule accompanying each such agreement, and binding each such jobber 
or wholesalor not to sell at priées lower or better than those shown by another 
schedule accompanying each such agreement. A copy of the agreement, so 
required to be signed by each jobber and wholesaler, is made a part of the au- 
swer as "Exhibit 2." Same is bere set out below. 

"Uxhibit 2. 

"An agreement made this ■ day of , in the year one thousand 

eight hundred and niuety-eight, between the Continental AVall Paper Company, 
a corporation orgauized under tbe laws of tbe state of New Yoi'k (herein- 
after called the 'Company'), party of the first part and of (bere- 
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inafter called the 'Jobber') party of the second part. In considération of tiio 
sum of one dollar, paid by the jobber unto the company for the granting of 
this agreement, the receipt wheceof is hereby aclcnowledged, and otlier valuable 
considérations, it is agreed, between the ]iarties hereto as foîlows: First. 
That the company will sell, subject to such crédit limitations as it may impose, 
and the jobber will jjurchase, the entire re<jniremcnts of the jobber in his 
business of selling wall paper for tlie business ycar endiiig .Tuly 1, 18!»0, to the 

amount of a gross value, without discounts, of , the jobber reserving 

to himself the riglit to purcliase such merchandise as ho may ueed in excess 

of from others. The company is to deliver the goods without additional 

charge f. o. b. at New York or Philadelphia, or to equalize freights from 
the places at which it makes deliveries to eithor of said eities. Second. The 
jobber shall be aliowed discounts at the rates showu In the acconipanying 
sehedule marlced 'A,' which is herebj' imliodieU in tliis agreement as a part 
thereof. The ternis of paynient to be as follows : Four nionths from the date 
of invoice, with discount at the rate of 1 per cent, per montli for anticipated 
payment; provided settlement be made withiii îiO days from date of shipment 
either by cash or note. Tnvoices for ail goods shipped between October luth 
and March Ist to take the latter date. Third. Attached hereto marked 'B' 
is a sehedule of the road priées at which the company sells its goods for the 
term embraced in this contract to dealers other than jobbers. and also a 
statement of discounts aliowed to such customers other than jobbers for quan- 
tity purchasers, together with the ternis of crédit and freight allowance to 
w'hicli such customers are entitled. Tt is an essential condition of this agree- 
ment that the jobber will not directly or îndirectly sell or offer for sale any 
of the merchandise purchascd from tlie comiiany hereunder at lower priées or 
upon fcetter or more favorable ternis than those shown in Sehedule B ; the 
intent hereof being to assure the company against the use by the jobbers of 
this agreement to undersell the com])any. The prompt performance by the 
jobber of the provisions of this agreement as to payment and oth^Twise is 
a condition précèdent to exacting the continuons performance of said agree- 
ment by the company. 

"In witness whereof the company bas caused this instrument to be ex- 
ecuted, and the jobber bas hereunto set his hand the day and year first above 
written. 



Sehedule A of the above agreement is identical with Sehedule B of the agree- 
ment between "vendors and the conipnny," lieretofore set ont, and Sehedule 
B, attached to and made a part of Exhibit 2. above set out in full, is same as 
Sehedule C attached to Rxhibit ]. heretofore set out. 

It is charged that "the immédiate, intended, and direct effect of said com- 
bination and agreements was the stifling of compétition between said nianu- 
factnrers and vendors of wall paper and between joMiers and wholesalers 
thereof, and to unduly enhance the priée of wall paper, making it one-half 
more than the price wiiich it would be if same had been left to free and uu- 
restricted compétition." It is further distinctly averred that by thèse agree- 
ments and contracts aforesaid the entire wall paiier trade throughout the 
United States passed into the hands of the plaintiff company, and that it 
"threatened défendant that, unless it sigiied said agreement (Exhibit 2, set 
out above), no wall paper would he sold to it. That said combination would 
malie it impossible for it to buy wall paper or to continue its business, and 
would drive it out of its said business, and com)iel it to sacrifice the good will 
owiied by it, as aforesaid, and the capital invested by it in said business." 
It is further averred that the défendant conducted for many years a large 
business in wall paper at Cincinnati, selling to retailers and consumers in 
Ohio and other states of the Union. That the défendant, finding it impossible 
to continue business without signing said agreement shown in Exhibit 2, did 
sign and beconie a member of said combination. The défendant charges that. 
under the contract so signed by him, he purchased more than if200,0(JO worth 
of wall paper, and that the priées he was compelled to pay were extortionate 
and unreasonable, and more than 50 per cent, greater than they would 
148 F.— GO 
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have been had compétition between wall paper makers not been completely 
suppressed by the agreements between such manufacturera and said cor- 
poration. 

Lewis Marshall, for plaintiff in error. 

Orris P. Cobb and Morrison R. Waite, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

LURTON, Circuit Judge, after making the foregoing statement 
of the case, delivered the opinion of the court. 

It has been urged that the défense to the claim in suit must fail upon 
either of two grounds: First, that the contract between the plaintiff 
corporation and the manufacturers of wall paper does not contain any 
stipulations beyond those admissible and essential to protect the con- 
tracting parties in securing reasonable priées and against unreasonable 
and demoralizing compétition; second, that if it be conceded that the 
agreement does constitute an unlawful combination in restraint of 
Interstate trade and commerce, that that fact affords no défense to 
a suit for the price of goods sold and delivered to the défendant. 
Thèse in their order. 

As to the first point, it need only be said that the legality of the con- 
tract between the combining companies at common law, as imposing 
only a reasonable restraint upon the freedom of compétition, is not a 
défense if the dominant purpose of the agreement and the direct re- 
suit of its opération is to directly, and not incidentally, restrain freedom 
of commerce between the states or with foreign nations. Until the 
Suprême Court shall otherwise hold, we feel concluded by the mean- 
ing placed upon the act bv United States v. Freight Association, 166 
U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 1007; United States v. Joint 
Traffic Association, 171 U. S. 505, 19 Sup. Ct. 35, 43 L. Ed. 359; 
Chesapeake & O. Fuel Company v. United States, 115 Fed. 610, 53 
C. C. A. 256; and not departed from in Northern Securities Company 
V. United States, 193 U. S. 197, 331, 24 Sup. Ct. 436, 48 L. Ed. 679. 
But we think the combination and agreement shown by Exhibit 1 
cornes within the prohibition of the act of Congress, whether that act 
be aimed only at unreasonable restraints or not. That contract and 
agreement is one between 98 per cent, of ail the wall paper makers in 
the United States, who co-operate through a corporation organized 
by them for the single purpose of selling their gross product. That 
there shall be no compétition between the combined companies is in- 
sured by the agreement that each manufacturer shall sell his entire 
product at an agreed price to the plaintiff corporation, which is to 
nominally make ail sales, either directly or indirectly, at a uniform 
price, subject to an agreed scale of discounts, varying only according 
to an arbitrary classification of buyers. The différence between the 
price at which the so-called "vendors" sell to the plaintiff company and 
the price exacted from those who buy from it will be profit, and the 
profits will constitute the dividends to be distributed to plaintiff's 
shareholders, and plaintiff's shareholders are exclusively composed of 
the combining companies, called "vendors"; its comparatively insig- 
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nificant amount of stock being placed with thèse vendors in proportion 
to the product of the year before the combine took effect. To pre- 
vent the enlargement of the product of any one of the vendors, it is 
provided, in effect, that there shall be no enlargement of plant, though 
new machinery may be used to replace old or that destroyed. 

To insure a monopoly of the business to themselves, and keep Etran- 
gers out of it, it is alleged, and not denied, that the only two manu- 
facturers of wall paper machinery in the United States became parties 
to the combination by agreeing to sell no machinery to strangers, and 
to confine their sales to the combine. To add to the protective force of 
the tariff duties tending to keep out foreign products, it is also aver- 
red that an agreement was made with Canadian paper makers to pro- 
tect each other against any cutting of priées. To insure against any 
kicking out of the agreement or violations in any way, each member is 
required to indorse its shares in the Continental Wall Paper Company 
to that corporation, which is to hold and apply the same as liquidated 
damages in case of any breach. But that there should be no induce- 
ment to fiy the contract, the scheme contemplated that every wholesale 
buyer should engage himself to buy his entire supply from the com- 
bine; and to secure the engagement of each such jobber or vvholesaler 
to the scheme, no paper was to be sold to such as did not sign. This 
made the contract practically unbreakable, for if a factory should 
weary of the monopoly, it could find no jobbers or wholesalers free 
to buy its product, and it would be driven to rely upon such orders as 
it could get from retailers or consumers. That this union of former 
competitors— a union embracing substantially ail of the wall paper 
mills in the land (for the 2 per cent, left out may be ignored as an 
active compétition), should resuit in an unreasonable enhancement of 
priées is precisely what we might anticipate. Wall paper is a product 
of universal necessity, and the consumers are found in every house- 
hold. Every principle of économie law instructs us that under 
such conditions there will be an enhancement of price, limited only 
by the unknown boundary of human greed and corporate avarice. 
It is therefore not to be doubted that the averment confessed by 
the pleading, that priées hâve been advanced 50 per cent., is sub- 
stantially true. The conspiring mills were situated in many states. 
The consumers embraced the whole citizenship of the United States. 
The jobbers and wholesalers who were to be coerced into contracts 
to buy their entire demands from the Continental Wall Paper Com- 
pany, or be driven out of business, were in every state. 

Before the combination, each of the combining companies was en- 
gaged in both state and Interstate commerce. The freedom of each, 
with respect to priées and ternis, was restrained by the agreement 
and interstate commerce directly affected thereby, as well as by the 
enhancement of priées which resulted. A more complète monopoly 
in an article of universal use has probably never been brought about. 
It may be that the wit of man may yet devise a more complète scheme 
to accomplish the stifling of compétition; but none of the shifts re- 
sorted to for suppressing freedom of commerce and securing undue 
priées, shown by the reported cases, is half so complète in its détails. 
None of the schemes with which this may be compared is more cer- 
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tain in results, more widespread in its opération, and more evil in its 
purposes. It must fall within the définition of a "restraint of trade," 
whether we confine oiirselves to the common-law interprétation of that 
terni, or apply that given to the term as iised in the fédéral act hy the 
cases we hâve cited above. 

This brings us to the vital question in the case, which is the bearing- 
of the fact that the plaintiff is but the corporate hand of an illégal 
combination under the anti-trust law of 1890 upon the liability of the 
défendants in this action for the price of wall paper bought from the 
illeg'al combine. The contention is that the contract upon which the 
action is brought is wholly collatéral to any contract between the 
plaintiff and the other members of the illeg'al combination. But if the 
contract to pay for the goods included in the account sued upon is only 
part of an entire agreement, which includes stipulations which are 
illégal, the case of the plaintiit must fail. It is elementary law that the 
courts will not lend assistance in any way in carrying out an illégal 
agreement. McMullen v. Hoflfman, 174 U. S. 639, 654, 19 Sup. Ct. 
839, 43 L. Ed. 1117; Embrey v. Jemison, 131 U. S. 336, 348, 9 Sup. 
Ct. 776, 33 L. Ed. 172. Nor can a plaintiff show only such part of 
an entire agreement as is légal, and sue upon that alone. The whole 
must corne. See cases just cited. If the combination had stopped 
with the agreement between the manufacturers and the plaintiff, by 
which the compétition between the makers of wall paper had been 
obviated and a uniform sale price settled, this fact would bave been 
no défense for the price of goods sold by the illégal combination to a 
Etranger. If the défendants had been injured in their business by 
such an illégal method of enhancing priées, their only remedy would 
bave been a direct action for damages, under section 7 of the anti-trust 
act (26 Stat. 210 [U. S. Comp. St. 1901, p. 3202]). Montagne & 
Co. v. Lowry, 193 U. S. 38, 24 Sup. Ct. 307, 48 L. Ed. 608 ; City of 
Atlanta v. Chattanooga Foundry & Pipe Works Co., 127 Fed. 23, 
61 C. C. A. 387; and Connolîy v. Union Sewer Pipe Company, 
184 U. S. 540, 551, 552, 22 Sup. Ct. 431, 46 L. Ed. 679. 
If the illégal agreement in restraint of trade had included only a 
contract between the manufacturers themselves, the défendants and 
ail other jobbers would at least hâve had the privilège of buving from 
whom they could best get that which they wanted, and the liberty 
of se'ling to whomsoever and at suf-h prices as they saw fit. Com- 
pétition between themselves in buying and selling would be free ex- 
cept in so far as the market was monopolized by the combine between 
manufacturers. But this might bave resulted in conditions threatening 
to the permanency of the manufacturers' monopoly by offering a 
strong inducement for strangers to enter the field with new plants, and 
to tho-e within the fold to break av^fay. Thèse considérations doubt- 
less led to such an ex*^ension of the agreement or combination, as to 
take in the jobbers and wholesalers. This was easy to do. for the 
threat to refuse to sell to such as would not corne in would inevitablv 
bring them to an agreement. And so the défense avers that the nlan 
and agreement of the manufacturers, wdio organized the plaintiff as 
an instrumentality through which compétition between themselveS' 
might be stified, included the bringing into the combination ail the 
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jobbers and wholesalers in the United States by identical agreements 
with each such dealer and the plaintiff, whereby the contracting 
jobbers should agrée to buy exclusively from the plaintiff or other 
members of the combine, and to sell only according to a schedule of 
priées and terms of crédit dictated by the plaintiff. It is also averred 
and admitted by the demurrer that this purpose was carrled ont, and 
identical agreements obtained with ail jobbers and wholesalers. The 
form of ail such contracts with jobbers has been set ont as Exhibit 3 
in the statement of this case. Under threat that they must sign this 
jobbers' agreement or be driven out of business, the défendants 
signed, and this is an action for goods sold upon the terms and priées 
settled by that contract. That contract provides, among other things, 
tliat the jobbers shall deal only with the plaintiff. The form in which 
this agreement is stated is to buy his demand up to a certain sum 
inserted by the plaintiff, and only the excess over that from other 
sources of supply. But that form of putting the agreement is but a 
shallow blind. The amount inserted to fill the blank is, as averred, 
always twice as much, or more, than the gross purchases of the preced- 
ing year.. This leaves no probability of any demand over the sum in- 
serted. With référence to the jobber's liberty of sale, it is provided: 

"Third. Attaehed hereto marked 'B' is a schedule of tïie road priées at 
which the Company sells its goods for the term embraced in this contract to 
dealers other than jobbers, and also a statement of discounts allowed to such 
customers other than jobbers for quantity purchases, together with the terms 
of crédit and freight allowance to which such customers are entitled. It is 
an essential condition of this agreement that the jobber will not directly or 
indirectly sell or ofEer for sale any of the merchandise purehased from the 
Company hereunder at lower priées or upon better or more favorable terms 
than those shown in Schedule B ; the Intent hereof being to assure the Com- 
pany against the use by the jobbers of this agreement to undersell the Com- 
pany. The prompt performance by the jobber of the provisions of this agree- 
ment as to payment and otherwise is a condition précèdent to exactlng the 
continuous performance of said agreement by the Company." 

Schedules A and B, referred to in the jobbers' agreement, are 
Schedules B and C of the manufacturers' agreement. But tbe essential 
entirety of agreement between the so-called vendors and the plain- 
tiff and that between the plaintiff and the défendants and ail other 
jobbers, and the necessity the plaintiff is under to found its right of 
action upon the entire agreement, is illustrated by the company's 
attitude as plaintiff. It does not make a roll of paper. The mill- 
owners continued to operate their respective mills, and to take and fill 
orders after as before the combine. But by Exhibit 1 ail sales to 
"jobbers" were to be in the name and on account of the plaintiff, and 
the price collected by the plaintiff. As the contract suggestively puts 
it, "tlie vendor shall hâve the right to sélect the jobbers throngh 
whom the goods manufactured by it are to be disiribntcd, and ta 
designate the anioiint of its goods such jobbers may buy." Thus the 
pétition or déclaration in this case is upon an account which shows 
purchases by the défendants from many différent members of the 
combine, and the amount bought from each. But the plaintiff sues 
for the aggregate balance due upon the several purchases. This ac- 
tion it seeks to maintain, not upon any averment of an assignment 
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by the several vendors to it, but as upon an account with it and not 
the vendors. Thèse and other considérations lead us to the conclusion 
that the several agreements we hâve referred to constitute one whole, 
and that the gênerai purpose and design and the undoubted resuit is 
to establish an illégal combination of manufacturers and wholesale 
dealers in restraint of trade — state and interstate. 

The jobbers who hâve signed the particular contract essential to 
secure their co-operation are, in a sensé, victims, for they hâve been 
coerced into agreement. Nevertheless, they are also members of the 
illégal combination, and active participants in the scheme for the il- 
légal enhancement of priées, the stifling of compétition, and the re- 
straint of freedoni of trade and commerce. The jobbers do not share 
in the benefits which resuit to the manufacturers from the stifling 
of compétition between themselves and the enhancement of priées 
thereby resulting. By that the jobbers are victimized. But the jobbers 
do share in the benefits growing out of the destruction of compétition 
in prices as between themselves. The enhanced priées which they pay 
are exacted again from retailers. The consumer, at last, is the only 
real victim. It is the consumer who makes up the public, which it is 
the object of the law to protect against undue exactions through illégal 
combinations in restraint of freedom of commerce and fair play in 
commercial transactions. 

The défense which we sustain hère is not for the sake of William 
Voight & Sons. The averment that they paid 50 per cent, more for 
théier gross purchases in conséquence of the illégal combination has 
little merit in it, moral or otherwise. They doubtless sold again at the 
great minimum profit they agreed to exact from retailers, and the 
retailers later exacted the undue profit from the consuming public. 
There, at last, like ail burdens, it must rest. The défense hère sustain- 
ed is good only because it is only possible to protect the public by re- 
fusing ail assistance in carrying out an illégal agreement. 

This is the policy of our law, and to maintain this policy the judg- 
ment of the Circuit Court must be affirmed. 

NOTR— Followlng wlll be found tbe opinion of tlie court below, submitted on 
demurrer to tbe second, third, fourth, and flfth défenses of tbe answer : 

"The demurrer cannot be sustained to tbe second défense. The plaintiff 
is a corporation duly organized, and the transaction in question was be- 
tween it and the défendant. ]f the transaction l)e lawful, then any cause of 
action arising out of it against tha défendant is vcsted in tlie plaintifC, and 
no one else can sue upon it. If it be unlawful, recovery will be denied, not 
because the plaintiff is not the real party in interest, but because the policy 
of the law will not permit a recîovery. If there be a right of action at law, 
it is, upon the defendant's own showing, vested in the plaintiff. 

"In the third défense it is shown that the défendant for niany years prior 
to the bringing of this suit was a Jobber in bnying and selling wall paper 
in Ohio and other states and territories of the United States ; that certain 
persons, firms, and corporations, 36 in nuinber, engaged in the manufacture 
of wall paper, their product. being upwards of OS per cent, of ail the wall 
paper manufactured and sold in the United States, conspiring to foi-ni a com- 
bination by which to liniit the production of wall i)aper in the United States, 
and to enhance tlie prices thereof to jobbers, wholesalers, retailers, and con- 
suniers. and to restrain trade and commerce between tlie several states and 
territories of the United States and with foreigu nations, 'agreed with eaeh 
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other tbat, whfle sald corporations and persong shoiild retain ownersbtp 
of tbeir said plants and business, and préserve and continue tbelr several 
Identities, and operate said manufaetories and businesses as before, the 
contre! of said businesses, and ail matter relating to nnd atfecting tbe pro- 
duction of said establishments and the priée and sale of ail «ail paper man- 
ufactured tbereby, sbould be under tbe control of a oommUtee to be ap- 
pointed liy sald several corporations and finns, earh to luvve a voice in 
sucb appoîntniont in proportion to the capacity of the several factorles owned 
by them, resi)e<:tively ; tbat sucb oommittee sbould adopt rules and régu- 
lations govemhig the manner of eonducting the business of said flrms and 
corporations, the hours said factorips owned by them shonld be opprated, 
the patterns of wall paper to be nianufartured hy them. the times when samplea 
of tbe goods to be manufaetured for tbe ensuing season should be subniitted 
to a pricing oomiuittee appointed by said coniiiiittee. to eiiable it to ciassify 
and fix the list priées tbereof. to fix and détermine list priées, flisoounts, 
terms of sale, eriualization of freir-ht rates, and ail other matters alTecting 
the production and rcciiiatlon of priées, and the elasKififation of the detilers 
In wall pa[)er in the fuited States, and the priées at wliich wall pai)er should 
be sold to and by such several clas-ses, and the division of the profits arls- 
Ing auioik;^ said con)orations and flrms, not lu proportion to their pro- 
duction aud sales, but iii proiiortion to their capacity ; and, further, that, 
to secure tbe faithfui perfonuani-e by each of sald persons and corpora- 
tions of the provisions of said trust asireement, they should each pay a sura 
into a common pool, in proportion to the capacity of their respective manu- 
faetories, whicb said sum should be forfelted hy any of said nianiifaetur- 
«rs who should break said agreenient, compete with tbe other parties to 
said agrecMuent. or sell at other or différent priées than those to be flxed by 
said conimittee.' And to defent and évade tbe law it was further ncreed that; 
'For the more effectuai carrying out of sald schorae. a corporation should 
be ostensihiy formed undcr the laws of the state of New York, to be called 
the "Continental Wall Faiier Oonit>any," beiug the plaintiff hereln, with a 
capital stock of $200.0(X», to be divided Into Ki.OOO shares of the jiar value of 
$12.50 each, said stock to be divided among said corporations and flrms in 
proportion to the nutnber of rolls of paper nuinufactured by them in the 
year preceding said nionth of .luly, A. D. 1S03 ' That seven directors of said 
Continental Wall Paper Company should be seleeted by tlie niembers of tbe 
corablnation. Thnt said corporations and flrms each and the Continental 
Wall Paper Company should sign a printed coiitract, a eo|iy of which Is at- 
tached to the answer as Exhihit 1, in which the manufacturer Is dcsignated 
as tbe vendor and the plaintiff afj the company. and which provides, among 
other things, In snlistance, tliat tlie company shall act as sclling agent in 
handling the entire produet of tlie vendor at the priées set forth in Scbedules 
A, B, and C of Exhibit 1. Thnt there shall be no enlargement of the maïui- 
facturing facilities of the vendor. but that new machinery may be suhstittit- 
ed for old which may become useless. It aiso provides for the classification 
of the purchasers of wall paper. And It was further agreed that the Con- 
tinental Wall l'aper Company should retiuire ail dealers in wall paper, wheth- 
er jebbers or wholesalers. to sign an agreeinent. a copy of which is attached 
to the answer as Exhibit 2, which, among other things. provides: 'First. 
That tbe company will sell, sub.lect to such limitations as it may Impose, and 
the jobber will purchase, the entire requireinents of the joblier In bis busi- 
ness of selling wall paper for the business year endiug July 1, 18fH), to the 

amount of a gross valuation, M-itliout discounts, of , the jobber reserv- 

îng to himself the right to purchase such merchandlse as he may need in ex- 

eess of from others. • * * Second. The .iobber shall be allowed 

discounts at the rate shown in the accompanying schedule, marked "A," which 
la hp-reby imhodied In this agreenient as a part thereof. Third. Attached 
heroto marked "H" Is a schedule of the road priées at which the company 
sells its goods for the term embraeed In thls contract to dealers other than 
jobbers. and also a statement of discounts allowed to such customers other 
than jobbers for quantity purchases, together with the terms of crédit and 
frcight allowauce to which sucU customers are entitled. It la an esueiiUal 
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condition of thla agreement that the Jobber will not, direetly or Indirectly, 
sell or offer for sale any of tbe merchandise purcbased from the company 
hereunder at lower priées or upon better or more favorable terms than those 
sbown in Schedule B the intent hereof being to assure the company against 
the use by the jobber of this agreement to unûersell the company.' And in 
the pvent of the refusai of any whoiesaler to sign such agreement, no paper 
Bhould be sold to him, and he shouid be driven out of business. It is further 
sbown that 'to conceai the tact that It (Exhibit No. 2) was an agreement to 
purchase from no one but said company and the members of said combina- 
tion and trust, the amount of purcbases made by tlie buyer in the previous 
year from ail the members of said combination and trust, being the eiitire 
amount of jjurchases made by sucli buyer during the precediug year, waa 
ascertained. and an amount at ieast double thereof, being an amount supposed 
to be, and wUicb was in fact, more thaï», by any possibility, could be ueeded 
by such i>uyer, was inserted in said blanivs as tbe amount to be purcbased by 
such buyer from the company.' And it is further sbown that 'at the tlme 
of the lonuation of said couibination and trust Jolm W'aldron & Son and the 
Kauliauna Machine Com]iany were the oiily nianufacturers In tlie United 
States ot wall [)aiier nianufacturing machinery in tbe United States, having 
tlieir fai-toi les, one in New ijruiiswicli, N. J., and theother in Ivauivauna, VVis., 
and were engaged in nianufacturing wall paiier machinery in said states. 
* • • In furtiier canying out of said coniinnation and trust, » • • 
agreenîents were made between said nianufacturers of machinery and said 
plaintiiï, by which, for a certain considération, said nianufacturers of ma- 
chinery agreed. during the existence of piaintiff, to sell wall iin|ier manu- 
facturiiig inacliinery only to it and the members of said coinbinntion, and not 
to any iiew mills desiring to start.' And it is further sbown that 'the mem- 
bers of said coinbination and trust, the said plaintiQ", further to carry out 
said a.u'reeiueiit, coniiielled ail the other wliolesale and quaiitity buyers to sign 
asrrcenieiits, in the form attaclied to this answer, niarlvcd "Exliiliit S,'' tbe 
same being a printefl form with blanks for signiitures. and having attaehed 
thcreto the r"'i''fs sliown as Scheiiiile C, attaclied to Mxliiliit 1. wliich are the 
list prices referred to in said agreement.' And it is furtiier sliown that the 
conihin.-ition bad tlie power and tlie will to prevcnt tlie defemlaiit from ob- 
taining wall jiaper for its trade. and to drive it out of business, and that. by 
reason thereof, it was conipelled to. and did. sign tbe agreement attaehed to 
the answer as Exbiliit 2, and in carryiiig out said schenie and coinbination 
did pnrcliase from the piaintiff. and the piaintiff did deliver to tbe défendant, 
'in tlie year from Septemher, 1808. to September, IS'Ji). wall paper, for which 
this defeiidant i):iid to said jdaintiff for and t'er direction of the nieiiiliers of 
said coniliiiiation the suiii of $144.854.14.' as sbown by the statenient of ac- 
count arraehed to the pétition. That the priées charged in the exbibit at- 
taclied to the amended pétition are the prices Bxed and deteruiiiied in pur- 
suance of and by tlie couibination or trust agreement. and at leiist one-halt 
more than they would otherwise liave lieeu, and that the wall pajier was pur- 
cbased by the défendant and delivered hy the piaintiff in lairsnance of said 
coinbination or trust agreement, and tbiit tins suit is an attenipt to enforce 
and recover the prices so fixed by said coinbination. 

"In short, this défense shows a coinbination of mnnufneturers of wall pa- 
per. of nianufacturers of wall paper niMchinpry, and of .iobhers and wholesalers 
of wiill palier, with power to control tlie production and .sale of ail wall paper 
ma''hliiery and 98 jier cent, of ail wall paper ni.Tiiufnctured in the United 
States, and that in tlie exercise of this power it limited production, prevented 
coniTïeMtinn. fixed and enhanced the prices of wall paper, and compelied the 
jobhers and wholesalers througbout the United States to buy nnd sell to re- 
taiîers and consumers at the prices so fixed. and that this action is founded 
on an account for wall paper sold to the défendant as one of the members of 
the comhinatlon, by the piaintiff as the agent and trustée of the eomblna- 
tion, at the priées so fixed by the comhination, and in furtherance of the pur- 
poses of its organization. Assuming. for the purpose of the demurrer, that 
the allégations of this défense are true, it follows that the coinbination was 
Ulcôal and unUiwful, within the meauing of tbe anti-trust lavvs of Ohio and 
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of the United States. The présent case differs from the Connolly Case, 184 
U. S. 540-549, 22 Sup. Ct. 431, 46 L. Ed. 679, In this : that the purchases by 
ihe défendant had direct and necessary connection wlth the illégal combina- 
tlon. ïhe défendant was not an outsider, purchasing goods of the plaintiff 
in the usual and ordinary course of buisness, but a member of the combina- 
tion, who purehased the goods from the combination through its représenta- 
tive and agent, upon the ternis prescribed by the combination, and in fur- 
therance of its purposes. The demurrer to this défense, therefore, is not well 
talien, and will be overruled. 

"Under the fourth and flfth défenses, the défendant seelîs to recover by 
■way of cross-pet ition under the anti-trust laws of Ohio and of the United 
States, as damages, double and treble the moneys paid by it to tlie plnintlff 
for wall paper, as shown by the exhibits attached to the pétition and the 
amendment thereto. ïhe demurrer to thèse défenses is vv-ell tnknn. and vvlll be 
sustalned. It is not admitted In thèse défenses that the défendant was a 
party to the Illégal combination, but the défendant is bound by the admis-sion 
of the thlrd défense. Itvvill not be permitted to admit for the pnriHises of the 
third défense, and deny for the purpose of the fonrth and flfth défenses, a 
fact pertinent to the transaction under Investigation." 
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(Circuit Court of Appeals, Ninth Circuit October 1, ItiULi.) 

No. 1.323. 

1. BiLLS ANn Notes— IStghts of Transférée— Bona Ftpe PuncTiASEn. 

The pui-c!iMser of a proniissory note for value liefore miiturity Is not 
deprived of liis character of purchaspr in srond faith. by jinxif tlial lie tnoij 
the note wltli knowledge of such i-in-nnistfin<'es as ou^xlit to jiul an ordi- 
naril.v [)inc!ent man on Inqniry to Mscertuin llie fints; l)nt tlie proof 
must go fui'tlier and show that he had nt tlie tinie of tlie triiiisfer Unowl- 
edge of facts that would impeacli tlie tit:e as lietween the anteceiiciu par- 
ties to the aote, or Icnowledge of snc-b facts tliat liis faihire to niaUe fur- 
ther inquiry is presumptive eviiiente of h;i(l l'aitb on liis part. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 7, lillls and Notes, 
§§ S21 -824.1 

2. Same — Bdrden of Proof. 

To defeat recovery by an indorsee of a promissory note for vaine and 
befnre mnturity. on the ground that the note was given witliont considéra- 
tion or was obtained by frand, tlie burden rcsts upon tlic dcfcndant to 
prove that the Indorsee had knowledge of such fact or \vas chargea ble with 
bad faitb. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 7, BiUs and Notes, 
§§ 1U75, KITO.] 

S. Appeal a.nd ERiîOR—RECOr.D— Exceptions. 

A bili of exceptions, whicb is cei'tificd by the tria! .ludtre to rontnin the 
substance of ail of the testiniony given on llie trial, is suliicicnt to ciiMbie 
the aiipellate court to pass on tlie cpiestion w!ii:>:i)cr tlic coni-t ei-rcd in 
refusiug to direct a verdict: the presninption being tliat iiothiiig wliicli la 
material to any of the exceptions taUen was oniitted froni tlie bill. 

[Ed. Note. — For cases in point, see Cent. Uig. vol. 3, Aiipeal and Error, 
§§ 2011-291,5, 2918-2024.] 

4. BtLLS AND Notes— Action by Indoksee— Défenses. 

Evidence considered, in an action on a [mnnissory note, and hrM not 
RUllicient to warrant the submission to the jury of tlie défense that an 
indorser for value bel'ore maturity, tliroULrh wbom plaiiiti;!' clahnert, took 
tlie note witli knowlerlse that it was williout considération aud ubtaiued 
by truud, or ol iacUs vvhicii impeaulied Uci guud faitiu 
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In Error to the Circuit Court of the United States for the Northern 
Division of the Western District of Washington. 

James Kiefer and James McNeny, for plaintifï in error. 
L. C. Gilman and M. M. Dyter, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

DE HAVEN, District Judge. This was an action brought to re- 
cover the sum of $5,000, with interest from January 3, 1897, the amount 
alleged to be due upon three promissory notes made by the défendant in 
error to the Citizens' State Bank of Council Bluffs, lowa, assignor of 
tlie plaintiff in error. The answer put in issue the allégation of the 
complaint in référence to the assignment of the notes and also al- 
leged that the action was barred by the statute of limitations. The 
answer further set forth that the notes sued upon were given in 
renewal of a note made by the défendant in error, in March, 1893, 
to one George J. Crâne, for the sum of $5,000, and that the orig- 
inal note made to Crâne was without considération, and was obtained 
from the défendant in error by fraud and by false représentations upon 
the part of said Crâne and his partner, one F. P. Bellinger; the answer 
in this connection alleging : 

•'That the sole and only congidoration for the said original note for Ç5,0(K) 
and several notes sued upon in this action was the agreement by and between 
the défendant and the said Crâne and Bellinger that they, the said Crâne and 
Bellinger, would organize a corporation under the laws of the state of Wash- 
ington and transfer to said corporation, in payment for its capital stocii, a 
secret remedy, formula, recipe or prescription for the cure of the morphine, 
coeaine, chloral, opium, llquor, tobacco and otlier drug habits and the diseases 
and inflrmities caused by the habituai use of such drugs and to transfer to 
the défendant one fifth of the capital stock of the said corporation." 

"That, with intent to cheat and defraud the défendant and to induce him 
to exécute and deliver the said original note of .?5,000, the said Crâne and 
Bellinger falsely and fraudulently represented and pretended to the défend- 
ant that the said Bellinger was the discoverer of, and author of, and in pos- 
session of, the said secret remedy, formula, recipe or prescription, and that 
the said was a secret and known only to the said Bellinger, and the same 
was a sure and certain cure and a spécifie for the said habits and diseases, 
and that they iutended to deliver the said secret formula to the said corpora- 
tion ; that the said Crâne and Bellinger, on the 15th day of March, ]S93, pro- 
cured a corporation to be organized, under the laws of the state of Wash- 
ington, and" then represented and pretended that they had transferred and as- 
signed to the said corporation the said remedy, formula, recipe or prescription 
in payment for the entire capital stock of said corporation ; that, relylng on 
the said représentations, and believing them to be true, the défendant gave 
to the said Crâne and Bellinger the said original note for $5,000 ; that the 
said représentations and prêteuses of the said Crâne and Bellinger were and 
are wlioUy false and' untme and were known to be so by the said Crâne and 
Bellinger when made; that the said Crâne and Bellinger had not nor had 
either of them any secret or other remedy, formula, recipe or prescription for 
the cure of the said habits and diseases or either or any of the said habits and 
diseases, and they had not nor had either of them any intention to deliver to the 
said corporation any secret or other remedy, formula, recipe or prescription for 
the cure of any or either of the said diseases or habits, * * * and the 
stock of the said corporation is and was wholly wortbless and of no value 
whatsoever and was known to be so by the said Orane and Bellinger." 
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The answer further allèges that the Citizens' State Bank of Council 
Bluflfs acquired said original note after maturity, without paying value 
therefor, and with notice that the same was without considération and 
had been obtained from the défendant in error by the fraudulent repré- 
sentations of the payée therein, and that, in order to induce the défend- 
ant in error to exécute the notes sued on in this action, in renewal of 
the said note for $5,000, the Citizens' State Bank of Council Bluffs 
falsely represented to him that it had taken said original note for $5,- 
000, in the ordinary course of business before maturity, and had paid 
value therefor, without notice of any défense thereto, and that, believ- 
ing thèse représentations to be true, he executed to the Citizens' State 
Bank of Council Bluffs the notes sued upon. The défense of the stat- 
ute of limitations does not seem to hâve been relied upon at the trial. 
It appears from the évidence that the assignor of the plaintiff in error, 
the Citizens' State Bank of Council Bluflfs, lowa, acquired the original 
note executed by the défendant in error to George J. Crâne, before 
maturity in due course of business and for value ; that is, it appears that 
the note was indorsed by Crâne to said bank as collatéral security for a 
previously existing indebtedness of Crâne to the bank. There was 
also évidence tending to show that the original note executed by the 
défendant in error to Crâne was without considération and was obtain- 
ed from the défendant in error by means of the false and fraudulent 
représentations alleged in the answer. When the testimony was clos- 
ed, the plaintiff in error moved the court to give to the jury a peremp- 
tory instruction to find a verdict for it for the fuU amount sued for, 
stating as one of the grounds of the motion that the évidence was in- 
sufficient to show that the Citizens' State Bank of Council Bluffs, at the 
time of acquiring the original note, had knowledge or notice that the 
same was without considération, or had been obtained from the de- 
fendant in error by fraudulent représentations. The motion was de- 
nied, and this ruling was duly excepted to. The court then gave to 
the jury the foUowing, among other instructions : 

"If the jury find from the évidence that, when the Citizens' State Banli of 
Council Bluffs, lowa, received the note made by the défendant for $5,000 in 
favor of George J. Crâne, in March, 1893, the officers of said bank knew of 
nothing to apprise them or put them upon inqulry with respect to the clalm 
now made by the défendant that the note was glven without considération or 
procured by fraud, the verdict of the jury will be for the plaintiff for the 
full amount sued for." 

The foregoing is substantially in the language of one of the instruc- 
tions requested by the plaintiff in error, and then the court added : 

"Now, gentlemen of the jury, there is a question In the case as to which 
there is a conflict of testimony, and it is referred to the jury to décide what 
the truth about It is, whether there was knowledge on the part of the cashier, 
or whoever acted for the Citizens' State Bank of Council Bluffs at the time of 
receiving that $5,000 note. It is shown by uncontradlcted évidence that the 
transaction was through Mr. Hannan, who was an officer of the bank at that 
time, and whose déposition bas been taken in this case. Mr. Hannan will be 
presumed, as the resuit of the uncontradlcted testimony in the case, to havo 
been authorlzed to act for the bank in that matter, and any knowledge or in- 
formation which he had on the subject is to be Imputed to his principal, the 
bank for which he was acting. and the jury must détermine this question of 
whether he knew of the fact that Mr. Moore had been swlndled (if in fact 
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he was swindled) In tlie transnetion by whkili tlio note was obtained by him 
In deterjnining tliat question you are to cousiclpr ail the tacts and cireum- 
stanees attending tiie transaction and sliowiug wliat Itnowledge Mr. Hannan 
dld bave in regard to the malier and tiie payées of tbe note and in regard to 
their dealings togetber witb respect to that note and the clrcumstances nnder 
wbieh the note was obtained, and détermine from a considération ot tbe tes- 
tiniony whether tlie évidence shows that Mr. Hannan did know of enongli of 
the transaction to bave put a ijrudent man on inciuiry before accepting tlie 
note as a purchaser of it in good faith. The lianlc is eliargeable, not only with 
the knowledge which Mr. liannan actually did bave, but, if there was sonie 
Imowledge on bis part which should bave been a warning to him and wouldi 
bave caused a prudent business man to bave made inquiry, thon tbe bank ia 
chargeable with ail tbe knowledge that migbt bave beon obtained by an In- 
qulry, and, if there was a swindle practiced, and the bank, through INIr. Han- 
nan, knew it or should hâve known it, then the note was equally void in tbe 
liands of that bank as in the bands of Crâne and Bellinger, and, if void in 
the hands of tbe Citizens' State Bank, it is likewlse void in tbe hands of the 
plaintiff bank." 

The bill of exceptions shows that the plaintiff in errer excepted to 
se much of the foregoing instruction as states that : 

"Any knowledge of Hannan or information which be migbt bave which 
would put a prudent man upon inquiiy, was to be hnputed to tbe bank ami 
considered the knowledge of tbe bank so far as anytbing which might bave 
been found eut by inquiry goes." 

The court, also, at the request of the défendant, instructed the jury 
as follows: 

"I charge you that, if you shall find from the évidence that said note was 
frauduleut and without considération in its inception, then the burden of 
proof is upon the plaintiff to establish by prépondérance of évidence that the 
Citizens' State Bank was a bona flde holder of said note, and, if you shall 
find from the évidence that tbe said note was frandulent and without consid- 
ération in its inception, and shall further find that the plaintiff bas not estab- 
lished by a prépondérance of the évidence that the same was taken in due 
course of business without notice of such fraud, then your verdict must be 
for the défendant." 

This instruction was also excepted to by the plaintiff in error. The 
verdict of the jury was for the défendant, and judgnient was therei:pon 
rendered in his favor. The case is brought hère by the plaintiff on writ 
of error. There are many assignments of error, but we only deem it 
necessary to notice those which relate to the rulings of the court in 
refusing to instruct the jury to return a verdict for the plaintiff, and 
in giving the foregoing instructions to which exceptions were taken. 

1. The défendant in error has interposed a motion to strike from 
the prjnted record what purports to be the bill of exceptions, on the 
ground that it does not constitute a sufïicient or légal bill of exceptions, 
in that the exceptions "to the instructions given and refused by the 
court appear to hâve been taken in solido, and not specifically to 
separate and distinct propositions of law involved in said instructions." 
The motion must be denied. The exceptions to the instructions given 
are sufficient. The bill of exceptions is in proper form, and the court 
has had no difficulty in determining therefrom the various rulings ex- 
cepted to. Objection is also made to the sufficiency of the assignments 
of error, but in our opinion the objection is without merit. 

2. In passing upon the questions raised by the assignments of error, 
it will be more convenient to first consider whether, upon the assump- 
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tion that the évidence was sufficient to carry the case to the jury, the 
instructions given by the court were correct. The instruction above 
quoted, to the effect that the assigner of the plaintifif, the Citizens' 
State Bank, was chargeable net only witli the knowledge which its 
cashier actualiy had at tlie time the original note to Crâne was trans- 
ferred to it, "but if therc was some knowledge on his part which should 
bave been a warning to him, and would bave caused a prudent business 
man to hâve made inquiry, then the bank is chargeable with ail the 
knowledge that might bave been obtained by an inquiry," is not in 
accordance with the rule declared in Swift v. Tvson, IG Pet. 1, 10 L. 
Ed. 865; Goodman v. Simonds, 20 How. 34.3, 15 L. Ed. 934; Murray 
V. Lardner, 2 Wall. 110, 17 L. Ed. 857 ; ITotchkiss v. National Bank, 
21 Wall. 354, 32 L. Ed. 645 ; Collins v. Gilbert, 94 U. S. 753, 24 L. 
Ed. 170 ; Swift V. Smith, 102 U. S. 442, 26 L. Ed. 193 ; Kaiser v. First 
National Bank, 78 Fed. 284, 24 G. G. A. 88 ; Doe v. Northwestern Goal 
& Transporation Go. (G. G.) 78 Fed. 62. 

In discussing the rights of the holder of negotiable paper acquiring 
title thereto by indorsement before maturitv and for value, the court, 
in Murray v. Lardner, 2 Wall. 110, 17 L. Éd. 857, said: 

"Suspicion of defect of title or tlie laiowleJ.c^e of circumstanees which wouM 
excite sueli suspicion in tlie inind of a iinidciit niaii. or gross négligence on the 
part of the taker, at the time of tlie traiisfer, will not defeat his title. That 
resuit can be produced only by had faitli on his part. * * * Such ie the 
settled law of this court, and we feel no disposition to départ therefrom. The 
rule inay porhaps be said to résolve itsclf into a question of honesty or dls- 
honesty, for guilty knowledge and willful ignorance alike involve the resuit 
of bad faith. They are the same in effect. Wliere there is fraud there can 
be no question." 

In Doe V. Northwestern Goal & Transportation Go. (G. G.) 78 Fed. 
62, the same rule was declared by this ccnirt, in the following language: 

"In the fédéral courts it is the weU-settled rule that the ]jurchaser of a 
promissory note Is not dcprived of his character of purchaser in good faith by 
proof that ha took the note with knowledge of such circumstanees as ought 
to put an ordinarily prudent man upon inquiry to ascertain the facts. The 
proof must go furtlier, and show that he had at the time of the transfer knowl- 
edge of facts that would impeach the title as between the antécédent parties 
to the note, or knowledge of such facts tliat his abstention froni further In- 
quiry will be tantainount to a willtul closing of the eycs to the mcans of 
knowledge which he knows are available, and tlierefore presuniptive évidence 
of bad faith upon his part. 

3. A¥e think the court also erred in giving to the jury, at the re- 
quest of the défendant in error, the following instruction : 

"I charge you that, if you shall fliid from the évidence that said note was 
fraudulent and without considération in its inception, then the burden of proof 
Is upon the plaintift' to establish by prépondérance of évidence that the Cit- 
izens' State Bank was a bona fide holder of said note, and. if you shall find 
from the évidence that the said note was fraudulent and without considéra- 
tion in its inception, and shall further find that tlie plaintiff bas not estab- 
lished by a prépondérance of the évidence lliat the same was taken in due 
course of business without notice of such fraud, then your verdict must be 
for the défendant." 

There are undoubtedly many cases which hold, in accordance with 
this instruction, that when, in an action by an indorsee for value and 
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before maturîty of a promissory note, it is shown that the note w:is 
given without considération, or was obtained by fraud, the burden is 
then cast upon the plaintiff to show that he acquired the same without 
notice of such want of considération or fraud in its inception. Thomp- 
son V. West, 59 Neb. 677, 82 N. W. 13, 49 L. R. A. 337 ; Canajoharie 
National Bank v. Diefendorf, 123 N. Y. 191, 35 N. E. 402, 10 L. R. A. 
676; Vosburgh v. Diefendorf, 119 N. Y. 357, 23 N. E. 801, 16 Am. St. 
Rep. 836. But in tlie fédéral courts it may be now considered as the set- 
tled rule that a person who takes negotiable paper before maturity for 
value is entitled to recover as against the maker, unless it is shown 
that, in the transaction by which title was acquired, the indorsee had 
knowledge of facts which would render the same invalid as against 
the maker, or was guilty of bad faith, and the burden of proving such 
knowledge or bad faith lies on the défendant. Swift v. Tyson, 16 Pet. 
1, 10 L. Ed. 865; Murray v. Lardner, 2 Wall. 110, 17 L. Ed. 857; 
Hoîclikiss V. National Bank, 21 Wall. 354, 22 L. Ed. 645 ; Collins v. 
Gilbert, 94 U. S. 753, 24 L. Ed. 170; King v. Doane, 139 U. S. 166. 
11 Sup. Ct. 465, 35 L. Ed. 84. 

4. There remains for considération only thç question whether the 
court erred in refusing to instruct the jury to return a verdict for the 
plaintiff in error. The bill of exceptions, in setting forth the testi- 
mony of some of the witnesses, purports to give the substance of their 
testimony, and the judge, in certifying to the correctness of the bill, 
only certifies that it "contains ail of the testimofiy in substance taken 
and admitted upon the trial of said cause." It is claimed by the de- 
fendant in error, upon this State of facts, that the bill of exceptions 
does not show that it contains ail of the évidence given upon the trial, 
and for that reason the question whether the court erred in refusing 
to instruct the jury to return a verdict for the plaintiff in error can- 
not be considered. The cases of Gulf, C. & S. F. R. Co. v. Washing- 
ton, 49 Fed. 347, 1 C. C. A. 286, and National Masonic Ace. Ass'n v. 
Shryock, 73 Fed. 776, 20 C. C. A. 3, cited by the défendant in error, 
seem to sustain his contention. The décisions referred to are entitled 
to great respect, but upon a question of practice, such as this, we think 
it better to adopt a more libéral rule. It is, of course, true that, in 
order to enable this court to détermine whether the évidence was such 
as to justify the trial court in submitting the case to the jury, the 
court must hâve before it ail of the évidence, and the bill of exceptions 
must show this; but we are of the opinion that a bill of exceptions, 
which is certified by the trial judge to contain the substance of ail of 
the testimony given upon the trial, is sufficient to enable us to pass 
upon that question. A bill of exceptions and the certiiîcate thereto 
should receive a reasonable interprétation, and, when the judge in set- 
tling the bill certifies that it contains the substance of ail of the testi- 
mony admitted upon the trial, the presumption must be that nothing 
which was material to any of the exceptions taken is omitted therefrom. 

The sufïiciency of such a bill of exceptions was before the court in 
Cavender v. Roberson, 33 Kan. 626, 7 Pac. 152, and in answer to the 
objection that the case made did not purport to contain ail of the évi- 
dence, that court said : 
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"Tlie case does, however, show that it contalns the substantial parts of the 
évidence, and we construe this to mean that it contains, in substance, ail the 
évidence ofïered upon the trial, although it is not wrltten ont in the record 
in minute détail." 

So, also, in Townley v. Chicago, Milwaiikee & St. Paul Ry. Co., 53 
Wis. 686, 11 N. W. 55. The question before the court was whether 
the évidence was sufficient to justify a nonsuit. The court said: 

"But counsel eontend that the bill of exceptions is not certified to contain 
ail the évidence, and that we must therefore présume that there M'as other 
évidence not before us whlch justified the nonsuit. The certificate is in thèse 
words : 'The foregoing is the substance of ail the testimony given on the trial 
of said action.' The learned counsel for the railroad company bas referred us 
to quite a number of lowa cases holding similar certificatea InsufHcient. But 
this is a question of praetice, and, vk'ith great déférence for the lowa court, 
we feel .iustified in following our own décisions. Besides, we think the dis- 
tinction made by that court is a little too reflned for practical purposes. Hère 
the trial .1udge certifies, in effect, that the bill of exceptions contains 'the sub- 
stance of ail the testimony' upon which he granted the nonsuit, and yet we are 
asked to find that he must bave granted it upon sonie other testimony. To so 
hold would, in our judgment, disregard substance for mère form." 

Our conclusion upon this point is that the question is sufficiently 
presented by the bill of exceptions, and we therefore proceed to in- 
quire whether, in view of the évidence, the court erred in refusing to 
direct a verdict for the plaintiff in error. The written assignmeht, 
under which the plaintiff in error claims title to the notes sued on, 
purports to hâve been signed thus, "Citizens' State Bank, by Charl 
R. Hannan, Cashier," and there was évidence tending to show that 
Hannan never signed, nor authorized any one else to sign, his name 
to this instrument ; but the fact appears from the évidence, and is un- 
disputed, that the Citizens' State Bank delivered thèse notes and the 
purported assignment to the plaintiff in error for value, and that this 
was done by the Citizens' State Bank for the purpose of transferring 
the title to such notes to the plaintiff in error. This being so, the title 
of such notes was by such assignment and delivery vested in the plain- 
tiff in error as against the Citizens' State Bank, and constitutes it the 
owner and holder of such notes. This is not disputed by the counsel 
for the défendant in error, who very properly concède in their brief 
"that thèse notes were assigned after maturity by the Citizens' State 
Bank to the plaintiff in error." The plaintiff in error then succeeded 
to ail the rights of the Citizens' State Bank, and, as that bank acquired 
title to the original note which forms the considération of those in- 
volved in this action, before maturity and for value, the plaintiff in 
error was entitled to a peremptory direction to the jury to return a ver- 
dict in its favor, unless the évidence was sufficient to show that, when 
such original note was acquired by the Citizens' State Bank, it had 
knowledge that it was without considération, or had been obtained 
from the défendant in error by means of the fraudaient représenta- 
tions alleged in the answer. The only évidence in the record 
bearing upon this question is contained in the déposition of the wit- 
ness Hannan, who was cashier of the Citizens' State Bank at the time, 
and acted for it in the transaction by which it acquired title to the said 
original note. Of course, whatever knowledge Hannan then had in 
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relation to the considération or origin of that note must be imputed to 
the bank for which he acted. The testimony of Hannan in relation to 
his knowledge, as it appears in the record, omitting the questions, to 
which his answers were given, is as follows: 

"I did. take from George J. Crâne a note signed by Mr. Moore. It was while 
I was cashier of the Citizens' State Bank. I had learned from Mr. Crâne of 
the transaction he had with Mr. Jloore, and he had advised me of the détails 
of the deal, and that he had Mr. Moore's note. Mr. Crâne at that time was 
owing us quite a sum of money, the collatéral to which I did net consider of 
mueh value, and, belng anxious ta obtain as nmch collatéral as possible for 
the note, prevailed on him to turn the note over to us, which he eventually did. 
• * • Mr. Crâne had fully explained to me just what he was doing — ex- 
plained what they tried to do in Denver, San Francisco, and other places be- 
fore they went to Seattle — and I was fully advised at ail times as to what he 
was doing. I knew full well what the note was given for; it having been 
given for the recipe and privilège of using the reeipe for an opium and whisky 
cure. * • * I State that I knew ail about the considération for the original 
note. » * * Mr. Crâne advised me upon his return to Council Bluffs from 
Seattle and the ^^'test how he had obtalned Mr. Moore's note. ïhis was prior 
to our taking the note." 

This is the entire évidence bearing upon the question under con- 
sidération, and we think it must be conceded that it falls far short of 
showing that Hannan knew or had notice of anything tending to show 
tha,t the note was without considération, or had been obtained by the 
fraudulent représentations set forth in the answer. It does show that 
Hannan was advised as to the considération of the note, and that it 
was given in considération of stock in a corporation represented to be 
the owner of a secret formula or prescription for the cure of the mor- 
phine, cocaine, and other drug habits ; but there is nothing which tends 
to show that he knew that such alleged formida or remedy was worth- 
less, or that the payées of the original note had failed to transfer or 
deliver to said corporation any such formula or prescription, or that 
the stock of said corporation was worthless, or that Crâne or his part- 
ner, Bellinger, had made false représentations as to the character of 
such formula or prescription, or made any of the fraudulent repré- 
sentations set ont in the answer. Knowledge of the considération 
will not préjudice the rights of the purchaser of a negotiable note, un- 
less the considération was illégal, or the purchaser knew that the same 
was without value. This witness further testified : 

"I wrote Mr. Jloore many letters, or eaused them to be written, in bebalf 
of the Citizens' State Bank of Council Bluffs, nlways claiming that the bank 
had acquired tbe entire note in good faith, for value, and without notice, as 
the letters written by me while in the bank will show." 

And there is nothing in his testimony to warrant the inference that, 
when he wrote such letters, he did not believe them to be true. In the 
absence of évidence tending to show that the witness Hannan knew 
or had notice of the facts relied upon by défendant in error to show 
want of considération for the original note, or that such note was ob- 
tained from him by the fraudulent représentations claimed, the jury 
should hâve been instructed to find for the plaintiff in error. 

Judgment reversed, and cause remanded for a new trial. 
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MASON CITY & FT. D. E. 00. v. WOLF. 

(Circuit Court of Appeals. Eighth Circuit Noveinber 5, 1900.) 

No. 2,327. 

1. Eminent Domain — Compensation fob Damage to Peoperty Not Taken— 

Xebraska Constitution. 

Const. Neb. 1875, art. 1, § 21, wliicli provides ttiat "the property of no 
person sliall be talien or damagecl for public use without .iust compensa- 
tion," as construed by tlie Suprême Court of the state, entitles a property 
owner to rec-over for spécial injury caused to bis property by the con- 
struction and opération of a railroad in the vicinity, in excess of that 
sustained by the public at large, altliough no part of his own prop- 
erty is aetually invaded or appropriated. Such right of recovery in- 
cludes damage to the property from noise, sniolîe, ciuders, and vibra- 
tions of the ground, and tlie obstruction or impairment of the right 
of the owner to malie use of i)ublic highways in the vicinity, wliich per- 
manently dépréciâtes its value, the measure of recovery being the différ- 
ence between the market value of the property before tbe construction 
and opération of the railroad and its market value afterward ; and it is 
immaterial whether the road is constructed on property condemned or pur- 
chased by the railroad company for the purpose, or upon or over public 
streets or highways under permission granted by the duly constituted pub- 
lie authorities. Damages are not recoverable, hovvever, because of the 
mère présence upon adjoining property owned by the railroad company 
of its structures or excavations which do not affect the latéral support of 
plaintiff's ground. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Eminent Domain, 
§i 2.33-238.] 

2. Courts — Rules of Décision — Construction of Previous Décisions. 

General expressions in tlie opinion of an appellate court as to recovera- 
ble damage are to be taken in connection with the facts of the case in 
which they occur, and not exteuded to those cases which are fairly sub- 
ject to the opération of a différent prineiple. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

This writ of error challenges a judgment obtained by Tressa Wolf 
against the railroad company for damages to her property caused by 
the construction and opération of railroad tracks in the vicinity thereof. 

William D. McHugh (Asa G. Briggs, on the brief), for plaintifï 
in error. 

H. C. Brome (A. H. Burnett, on the brief), for défendant in er- 
ror. 

Before SANBORN, HOOK, and ADAM S, Circuit Judges. 

HOOK, Circuit Judge. Upon the plaintiff's lot in Omaha, Neb., 
were a double dwelling house and a cottage. No part of her property 
was taken or physically encroached upon by the railroad company, nor 
was there any proof of négligent construction of its works or opéra- 
tion of its engines and cars. But évidence was received at the trial 
of injury resulting from a deep excavation made by the company in ad- 
joining lots purchased and owned by it, from the extension of the ex- 
cavation across the public street upon which plaintifif's lot fronts and 
148 F.— Cl 
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also across the alley that runs in the rear, from the noises of the opéra- 
tion of the road, from smoke and cinders emitted by the engines, and 
from the vibration of plaintiff's g-round caused by the movement of the 
engines and cars. The excavation was from 20 to 30 feet deep, and 
at its nearest point it was about 10 feet from plaintiiï's property Hne. 
The Street and alley directly in front and at the rear were not touched, 
and full and unobstructed use thereof tovi'ards the north was not im- 
paired ; but on the south, a short distance from the south line of plain- 
tiiï's lot, both thoroughfares were permanently destroyed by the exca- 
vation, and the company fenced them off to prevent accidents. 

At the trial the company, by appropriate objections to the évidence, 
motions, and requested instructions, sought to hâve each élément of 
damage claimed excluded from considération by the jury; but the court 
admitted ail of them, with the qualification, however, that in respect of 
smoke and the noises of railroad opération there must be an injurions 
effect upon the value of plaintiff's lot in the mind of a good-faith pur- 
chaser, and not a mère personal inconvenience to the occupants. With 
this explanation the court charged the jury that plaintiff was entitled 
to recover whatever the évidence showed her lot had depreciated in 
value by reason of the construction and opération of the railroad in 
proximity thereto, and that the amount was determinable by the dif- 
férence between the market value before the road was built and the 
market value afterwards. It was conceded that the city council of 
Omaha had granted by ordinance the right of way to the company, 
and had vacated those portions of the street and alley within the ex- 
terior limits of the excavation, and also that the company had contract- 
ed to indemniîy the city against ail damages resulting from the action 
of the latter. The controlling questions in the case are whether each 
of the éléments of injury above mentioned were proper for the con- 
sidération of the jury in the assessment of damages, and whether the 
trial court in its instructions correctly announced the measure of re- 
covery. The solution of thèse questions involves a considération of the 
fundamental law of the state and the décisions of its highest judicial 
tribunal. 

The Constitution of Nebraska (section 81, art. 1, Const. 1875) pro- 
vides : 

"The propertj' of no person sliall be taken or damaged for public use wltliout 
just compensation." 

Gottschalk V. Railroad, 14 Neb. 550, 16 N. W. 475, 17 N. W. 120: 
In this case the railroad company, acting under municipal authority, 
constructed its road in an alley in the rear of plaintiff's lot. The court 
held that the property owner had a cause of action. After referring to 
the Nebraska Constitution of 1866, which limited the recovery to cases 
in which property was "taken" for public use, and the enlargement of 
the right of recovery by the addition of the words "or damaged" in 
the Constitution of 1875, it said: 

"Tlie évident object of the amendusent was to afford relief In certain cases 
where, under our foi-mer Constitution, uone could l)e given. It was to .grant 
relief in cases where there was no direct injnry to the real estato itsolf, but 
sonie physieal disturbance of a riglit which the owner possesses in coiuiectlon 
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wlth hls estate, by reason of which he sustains spécial injury în respect to 
such property in exeess of that sustained by the public at large. To thls es- 
tent the property owiier is entitled to recover. It is not necessary, to entitle 
a party to recover, that there should be a direct physical injury to liis prop- 
erty, If he has sustained damages in respect to the property itself, whereby 
its value has been permanently impaired and diminished. This is but justice. 
While public improvements are essentlal to progress and to the welfare of the 
race, yet, as the public are to receive the benefits, whetlier by the opening of 
streets and public grounds or by the construction of railways, the party receiv- 
îng the benefit should bear the burden. ïhis should not be cast upou others." 

In support of the conclusions reached the court employed libéral 
qnotations from the case of Rigney v. Chicago, 102 111. 64, where, in 
considering a constitutional provision like that of Nebraska, the Illi- 
nois court said: 

"But under the présent Constitution it Is sufflcient if there is a direct phys- 
ical obstruction or Injury to the right of user or enjoyinent, by which the 
owner sustains some spécial pecuniary damage in exeess of that sustained by 
the public generally, which by the common law would, in the absence of any 
constitutional or statutory provisions, give a right of action. • * * The 
question, then, recurs : What additional class of cases did the framers of the 
new Constitution intend to provide for which are not embraced in the old? 
While it is clear that the présent Constitution was intended to afford redress 
in a certain class of cases for which there was no reniedy under the old Con- 
stitution, yet we think it equally clear that it was not intended to reach 
every possible injury which is necessarily incident to the ownership of prop- 
erty In towns or cities, which directly impair the value of private property, 
for which the law does not and never has afîorded any relief. For Instance, 
the building of a jail, police station, or the like, will generally cause a direct 
dépréciation in the value of the nelghboring property, yet tliat is clearly a 
case of damnum absque injuria. So, as to an obstruction in a public street, if 
it does not praetically afCect the use or enjoynient of nelghboring property, and 
thereby impair its value, no action will lie. In ail cases, to warrant a recov- 
ery, it must appear there has been some direct physical disturbance of a right, 
either public or private, which the plaintiff enjoys in connection wlth his 
property, and which gives to it an additional value, and that by reason of 
such disturbance he has sustained a spécial damage with respect to his prop- 
erty in exeess of that sustained by the public generally. In the absence of 
any statutory or constitutional ijrovisions on the subject, the common law 
afCorded redress in ail such cases, and we hâve no doubt it was the intention 
of the framers of the présent Constitution to require comi>ensation to be madfe 
in ail cases where, but for some législative enactment, an action would lie by 
the common law." 

Railroad v. Ingalls, 15 Neb. 135, 16 N. W. 762 : Hère the railroad 
was laid upon the side of a country road adjacent to the plaintiff's land, 
and a recovery by him was sustained against a contention that the rail- 
road merely afforded one of the modes of enjoyment of the public ease- 
ment and the county commissioners had expressly authorized its con- 
struction. There was no especial discussion in the opinion of the 
constitutional provision or the limitations of its application. 

Railroad v. Reinhackle, 15 Neb. 279, 18 N. W. 69, 48 Am. Rep. 343 : 
A railroad company, with leave of the city authorities, laid two tracks 
upon the east side of a street, upon the opposite side of which the plain- 
tiff's lot abutted. The track near the middle of the street was used as 
a team track, and was constantly kept nearly filled with cars to be load- 
ed and unloaded. It was held that every lot owner whose lot abutted 
on the street had a spécial interest therein distinct from that of the pub- 



964 148 FEDERAL EBrORTEB. 

lie at large, and that the permission of tlie city authorities to a railroad 
Company to use the street was no défense to an action by an abutting 
lot owner who suffered spécial damage from a permanent obstruction. 
The court also approved of an instruction that the measure of damage 
was the différence between the market value of the property before tho 
permanent obstruction and the market value afterwards. 

City of Omaha v. Kramer, 25 Neb. 489, 41 N. W. 295, 13 Am. St. 
Rep. 504: The damages claimed in this case were caused by the con- 
struction of a viaduct over railroad tracks upon a street upon which 
plaintifï's lots fronted. The court declined to follow the rule, announ- 
ced in Penn. R. Co. v. Marchant, 119 Pa. 541, 13 Atl. 690, 4 Am. St. 
Rep. 659, that under a constitutional provision similar to that of Ke- 
braska there can be no recovery in the absence of "such a légal wrong 
as would be the subject of an action for damages at common law." 
Referring to the Nebraska provision, the court added: 

"Tlie provision, tlicrefore, Is remédiai in its nature, and tlie well-known 
rule, that in the construction of remediial statutes three points are to be con- 
sldered, ^iz., the old law, the mischiet, and the reuiedy, and so to eoiistrne 
the act as to supiiress the mischief and advance the reniedy, is to be applied. 
1 Blackstone, Com. 87. x\pi)lying this rule to tlie provision in qui'stion, and 
it embraces ail dama.iies which affect the vaine of a porson's property, and in- 
cludes cases like that under considération. In otlier words, the words 'or 
damaged.' in section 21, art. 1, of tlie Constitution, include ail actunl damages 
resulting from the exercise of the right of eniinent domain which diminish 
the market value of private property." 

It should be said, however, that in support of this conclusion the 
court cites the Gottschalk Case and Rigney v. Chicago. The court 
further said : 

"The fact that damages are consequential will not preclude a recovery, if 
the construction and opera.tion of the ])ubllc improVement is the cause of the 
injury ; and it is not necessary that the damages he caused by trespass or an 
actual physical invasion of the owner's real estate. The test is : Excluding 
gênerai beneflts, is the property in fact daniagedî If so, the owner is entitled 
to compensation." 

In ail the cases thus far reviewed the damages were caused by the 
obstruction of public highways or the opération of railroads therein. 
In Railroad v. Rogers, 16 Neb. 117, 19 N. W. 603, a railroad Company 
was held liable where it had built its road and occupied ail of the lot ad- 
joining the plaintifï's property and had extended its tracks into the 
street. In thèse respects the case of Railroad v. Fellers, 16 Neb. 169, 
20 N. W. 217, is similar. But in neither of them does it appear that 
the mère existence of the structures of the railroad company upon its 
own property, as distinguished from the public thoroughfare, was re- 
garded as affecting the amount of the recoverable damage. 

Railroad Co. v. Hazels, 26 Neb. 364, 42 N. W. 93 : Hazels was the 
owner of a half of a block of ground upon the south side of Third 
street in Pawnee City, Neb. The railroad company acquired by pur- 
chase, and not by condemnation, the south half of several blocks of 
ground upon the opposite side of the street, and constructed varions 
railroad tracks thereon and across the intervening streets. Upon its 
ovi'n ground opposite the land of plaintifï it also constructed a dépôt, 
which, with the main and side tracks of the railroad, practically occu- 
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pied the entire half of tlie block. The railroad tracks were laid upon a 
fin rising from the natural grade to about 9 feet above it, with the re- 
suit that Sherman street, which ran on the east of plaintiff's property, 
and Sheridan street, on the west, were closed near their intersection 
with the north line of Third street. The tracks also crossed Grant 
street a block east of plaintiff's property in a eut about 15 feet deep, over 
which was constructed a bridge along Grant street. The south ap- 
proach of the bridge extended into Third street, substantially closing 
the street at that point. There were other remote obstructions of 
Third street. The resuit of ail this was that plaintiff's access to bis 
property was limited to Third street westward and Sherman and Sheri- 
dan streets southward. Under thèse conditions the railroad Company 
contended that it was not liable for any injury to plaintiff's property 
produced by the lawful and proper construction and opération of its 
railroad on its own land north of Third street; but the Suprême Court 
of Nebraska rejected the contention, and held that the question was 
foreclosed by the provision of the state Constitution and the cases 
to which we bave already referred, and among the cases cited is Gotts- 
chalk V. Railroad, supra. It was also urged, doubtless in view of the 
language of the court in the Kramer Case, that the company was 
exempt from liability for damages arisjng from the lawful use of its 
own property, which it had acquired by purchase, and not by the exer- 
cise of eminent domain. As to this the court said : 

"It seems to be the contention of plaintiff in error tliat by the occupation of 
the lots and' parts of bloeks he [itl has puvfhased it is placed upon the same 
footing as a private o\Ynor of propevty, and thorefore lias tho rijriit to make use 
of its property as it may see fit, so long as it does not create thereon a public 
nuisance, and therel'ore, if an injury was suiïered, it is damiumi absque in- 
juria. To this we eannot agreo. Vi« cannot consfut to base detendant's right 
to rocover upon the simple metliod adopted by jjlainfilf in procuring its right 
of way. Had it boen aiiything else thau a railroad coniiiany, the owner of any 
single lot along its tracl; eould hâve declined to sell his lot, and thereby pi-e- 
vent its construction; but. owing to the faet that i)lnintiff was a railroad cor- 
poration, this right ou the part o( the lot owner did not exist. Cau it be 
said, theii, that because the lot ownersi cousonted to sell their lots the piain- 
tifl: could purchase and thus defeat the right of ad.joining projierty owncrs to 
maintain their action for damages: Such to our minds would be a. novel con- 
clusion." 

Again : 

"So far as this injury is concerned, it must be conceded that the propertj' 
of plaintiff bas been damaged by tiie occupation for public use of the streets 
and adjacent lots ; that is, its value to a greater or less extcnt bas been de- 
stroyed. This loss must fall upon the owner, unless by the clause of the Consti- 
tution referred to he is given an action against the corporation causiug it for 
hia damages." 

And then, after a considération of the Gottschalk, Reinhackle, and 
Fellers Cases, the court added: 

"It bas been uniformly held by this court that the provision of the Constitu- 
tion giving compensation to the owner of proport.y damaged for public use 
shall be given a reasonable and practical construction, and that where prop- 
erty is rendered of less value by the construction of a imblic improvement of 
the kind mentioned the owner shall bave 'just compensation therefor'. The 
amount or estent of damage is a question of fact for the jury." 



966 148 FEDERAL REPORTER. 

It was also held that it was proper for the jury, in arriving- at thc 
dépréciation of the value of the property, to consider the effect of 
smoke, soot, and dust from the engines, the noise from the opération 
of the road, and the danger to buildings from sparks from the passing 
engines, although they were not necessarily éléments of damage upon 
which an estimation might be separately based by a jury. 

Railroad y. Janecek, 30 Neb. 276, 46 N. W. 478, 27 Am. St. Rep. 
399 : In this case an unobstructed street intervened between the prop- 
erty of the plaintiff and that which had been purchased and was being 
occupied by the railroad company with its tracks, engine house, and 
other structures. No part of the street was encroached upon or mo- 
lested. The injury to plaintiff's property was alleged to arise solely 
from the noises made by the ringing of the bells, the sounding of the 
whistles, the throwing of soot, smoke, and cinders, and the shaking of 
plaintiff's house by the passing of trains. The court observed that it 
was the settled law of the state that under the constitutional provision 
it was not necessary that any part of an individual's property should be 
actually taken for public use to entitle him to compensation, and that if 
the property had been depreciated in value by reason of the public im- 
provement, which the owner specially sustained and which was not 
common to the public at large, a recovery might be had. It was said : 

"In the case at bar the plaintiff's propertj' is depreciated In value by the 
noise caused by the opération of the defendant's engines and cars in front of 
his preniises and in close proximity to hls honse, by the casting of soot, smoke, 
and cinders upon his property, and by the vibration of his house. The plaintiff 
bas sustained spécial damages hy the constraction and opération of the rail- 
road near hls preniises, in excess of that sustained by the comniunity at large. 
Smoke, soot, and cinders are not thowru upon property situated a few blocks 
from the road, nor does the moviug of trains jar buildings that are distant 
from the track." 

In Railroad v. Boerner, 34 Neb. 240, 51 N. W. 842, 33 Am. St. Rep. 
637, it was held that a property owner was entitled to recover damages 
caused by the closing of a highway at a point more than 1,000 feet 
distant from his property. 

In Railroad v. O'Connor, 42 Neb. 90, 60 N. W. 326, railroad tracks 
and a coal house were constructed in a street in front of plaintiff's 
property, their présence and use so obstructed the street that he was 
isolated from the enjoyment thereof, and there was much noise and a 
destructive vibration of his dwelling house. 

Raiiway v. O'Neill, 58 Neb. 239, 78 N. W. 521, was also a case of the 
obstruction of a street. The Gottschalk Case and Rigney v. Chicago 
are among the cases cited in the opinion. The court said : 

"In such an action the measure of recovery Is the différence between the val- 
ue of the laud before and its value after the road was constructed and put in 
opération." 

Thèse décisions seem to answer most of the contentions of the rail- 
road company in the case at bar and to compel the following conclu- 
sions : 

Permission granted to a railroad company by the duly constituted 
public authorities to erect its structures and lay its tracks upon a street 
or other highway does not relieve it from liability to a property owner 
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for such damage as is witliin the contemplation of the constitutional 
provision. It is obvious that a vacation by municipal authorities of a 
public Street and alley for the exclusive benefit of a railroad company 
cannot afford immunity from liability where a mère grant of the use 
would not do so. The right of recovei-y under the state Constitution 
is not limited to those cases in which the property of a private owner 
is actually invaded or appropriated by a railroad company. It ex- 
tends to cases where the value of the property is depreciated by the 
disturbance of some right, either public or private, which the owner en- 
joys in connection therewith. It matters not whether the disturbance 
proceeds from vi'orks and opérations upon public highways, or from 
those upon grounds acquired and owned by the company itself ; and in 
the latter case the method of acquisition, whether by purchase or by the 
exercise of the power of eminent domain, is immaterial. The right 
of recovery inlcudes damage to the property from noise, smoke, cinders, 
and vibrations of the ground, and the obstruction or impairment of the 
right of the owner to make use of public highways in the vicinity. The 
measure of the recovery is the différence between the market value of 
the property before the construction and opération of the railroad and 
its market value afterwards. It should bc said, however, that this meas- 
ure is inapplicable, and an instruction giving it is erroneous, if there 
is présent in the particular case some élément of in jury for which the 
plaintiff is not entitled to recover, unless attention is directed to it and 
a sufficient exception expressed. 

In the case at bar the doubtful élément in the damages awarded the 
plaintifï is that arising from the excavation in the property of the rail- 
road company, as distinguished from that in the street and alley. The 
proof was insufficient to show that the latéral support of plaintiff's 
ground was in any wise affected, yet witnesses in her behalf testified 
that their estimâtes of lessened values were in part based upon the fact 
that the company had made an excavation upon its own ground, and 
the trial court declined to instruçt the jury to disregard that feature 
of the case. An excavation upon adjoining property that does not 
impair the right of plaintiff to latéral support does not disturb her in 
the use and enjoyment of any right connected with her own land or ap- 
purtenant thereto. Nor is such an excavation at ail similar, in respect 
of its relation to her land and its effect upon the same, to disturbances 
caused by smoke, dust, cinders, noises, and vibrations. The latter 
.sensibly and appreciably affect the physical use and enjoyment of ad- 
joining property, while the mère proximity of an excavation upon the 
land of another appeals alone to the sentiment in the same sensé, 
though with reverse impression, that a pleasing landscape does. 

We do not understand that the Suprême Court of Nebraska bas ex- 
tended the rule of liability under the state Constitution so far as to in- 
clude supposed damage arising from the bare présence, without more, 
of works or structures devoted to public use upon neighboring prop- 
erty acquired for that purpose. In every case that has corne under 
our observation there was either an occupation and obstruction to a 
greater or less degree of a public highway, or a disturbance and an- 
noyance from noise, smoke, etc., or both. And, while it is true that 
some broad, gênerai expressions as to recoverable damage may be 
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found in somc of the opinions of that court, they are to be taken in con- 
nection with the facts of the case in which they occur, and not ex- 
tended to those cases which are fairly subject to the opération of a dif- 
férent principle. This rule was adopted at an early day by the Su- 
prême Court of Nebraska for its own guidance (McConnell v. Dewey, 
5 Neb. 385, 387), and in the national courts it has been regarded as a 
maxim ever since Cohens v. Virginia, 6 Wheat. 364, 399, 5 L. Ed. 257. 
In no case brought to our attention has the point been made and de- 
cided that the bare présence, without annoying opérations, of raih-oad 
structures, not upon the highway or other pubHc ground, but upon the 
property acquired for that purpose, worked a damage to neighboring 
property owners that was recoverable under the Nebraska Constitution. 
In that particular a mère excavation for railroad tracks confined to 
the property of the company stands in the same class. Were it other- 
wise, municipal corporations would with equal reason be liable in dam- 
ages to the owners of private property for the establishment of market 
houses, hospitals, fire engine houses, police stations, and jails. Aside 
from the disturbances caused by opération, we can perceive of no dis- 
tinction between structures of the kind just enumerated and railroad 
tracks and buildings that would permit of recovery of damages in the 
one case and deny it in the other. The constitutional provision makes 
no discrimination in respect of the character of the public use. The un- 
desirability of the présence of city jails and the like is generally regard- 
ed as being damnum absque injuria in states whose constitutional pro- 
visions are like that of Nebraska. Bacon v. Walker, 77 Ga. 336 ; Van 
De Vere v. Kansas City, 107 Mo. 83, 17 S. W. 695, 28 Am. St. Rep. 
396; Rigney v. Chicago, 102 111. 64. See, also, 2 Dillon on Munie. 
Corp. (4th Ed.)- § o87d; 1 Lewis on Eminent Domain (2d Ed.) p. 560. 

The excavation of the railroad company upon its own land was a 
lawful work. It did not encroach upon the property of the plaintiff, 
nof impair her right of adjacent support. It did not afifect to any de- 
gree the full use and enjoyment of her property, or any right that was 
appurtenant thereto. We are of the opinion that it was not a proper 
élément upon which to base the recovery of damages. 

The judgment is reversed, and the cause remanded for a new trial. 



KNUDSEN-FERGUSON FRUIT CO. v. MICIIIGAN CENT. R. CO. 

(Circuit Court of Appeals, Bigbth Circuit. Noveinber 5, 1006.) 

No. 2,378. 

1. Carrtees— Railkoads Enqaged in Iktebstate Commerce— Soiiedule of 
Rates. 

Semble, tliat a railroad company engaged in Interstate commerce in its 
scLeduies of rates and classifications filed with the Interstate Commerce 
Commission pursuant to Act i^eb. 4, 1887, c. 104, § 6, 24 Stat 380 [U. S. 
Conip- St. 1901, p. 3156], may state separately its rate for the earriage of 
ordinary commodities of a particular class and Its charge for icing cars 
when commodities of the same class are of a character requiring to be 
sbiiiped under réfrigération, and that its collection of both charges when 
réfrigération is usod is lawful, provided they are each reasonable and ■dJU 
not cover double compensation for the same service. 
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2. Same— Action ifor Damages ey SiiirPEB— Grounds of Recoveey. 

To support an action by a sliipper against a carrier under section 8 of 
the interstate commerce act (Act Feb. 4, 1887, e. 104, 24 Stat. 382 [U. S. 
Conip. St. 1901, p. 3109]), he must show eitlier that there bas been some nn- 
reai-onable or excessive charge imposée! or sonie milawful discrimination 
practiced agaiust bim bywbicli be bas been pecmiiarily damaged, and he 
cannot recover, on a merely tecbnical construction of the law, because, in 
addition to tlie ordinary scbeduled rate, an extra ciiarge for icing serv- 
ice, also shown by the scbetUiles, but separately, bas been collected 
from hlm, where sucb cliarge is not sliown to be unreasonable and bas 
not been so held by the Interstate Commerce Commission. 

In Error to the Circuit Cotirt of the United States for the District of 
Minnesota. 

The fruit compaiiy sued tlie Michigan Central Railroad Company to recover 
the siim of $27 claimed to hâve been unlawfully exaeted for the icing of a car 
load of grapes sUipped from Matawan, Micîi., to Bulutli, Jlinn., and the 
further sum of .çriOû as a reasouablo attorney's fee. The grapes were trans- 
ported over the Alicliigan Central lîailroad from Matawan to Chicago, and 
thence over the Chicago, Mihvankee & St. l'aul Railroad to Duluth. It was 
charged in the complaiut that the railroad companies had duly filed their 
joint schednles of rates with the Interstate Commerce Commission, as required 
by tbe act to regulate commerce approved Februnry 4, 1887 (Act Feb. 4, 1887, 
c. 104, § 6,. 24 Stat. 38û [U. S. Comp. St. 1001, p. 31501), and the acts amendatory 
-thereof, and that tbe rate specitled in tbe schedules was 48 cents jier 100 
pounds of grapes for reoeiving, handling, transporting, caring for in transit, 
and safely delivering, when transported in car load lots, from Matawan, Jlich., 
to Duluth, Minn., and that tbis rate purported to cover ail charges of every 
klnd and description, and that there was nothiug in the sebodules indicating 
an additlonal charge for icing in transit; that the défendant Company entered 
upon the bill of lading as advance charges its proportion of the published 
through rate, and in addition tbereto the sum of $27 for tbe icing of the car 
in which the grapes were shipped, and: that when the car reachcd its destina- 
tion at Duluth the plaiutifC paid the entité amouut of charges, but that the 
item in controversy was paid under protest and diiress. It was further char- 
ged in the eomplaint that the exaction of the charge for icing or réfrigération 
was collected without warrant of law and contrary to the provisions of the acts 
to regulate commerce, and, further. that it was unjust and unreasonable. 
There were received in évidence at the trial copies of the documents filed with 
the Interstate Commerce Conmiission as required by the act of Congress. One 
was a schedule of class rates which showed the through rate from Matawan 
to Duluth for second-class frcight to he 48 cents per 100 pounds. Tbis 
schedule contained a référence to the officiai classification. The lattcr, also 
filed with the commission, ratcd grajies in car load lots as second-class, and it 
contained an expi-css provision that grapes' and certain other fruits mentioned, 
not forwardcd in pick-up cars, would be suhject to an additional charge for 
icing at a minimum rate of !f;2.50 per ton of 2,000 pounds, fractions of a ton 
proportionately. Another contained spécial nilings affecting rates and olflcial 
classification, and among them was a provision that tlio regular transporta- 
tion rate did not inchide tbe charge for icing, and that for tbe latter seiwice 
there would be imjjosed a niininmm charge, upon shipments of grapes and other 
fruits, of $2..jO per ton, fractions proportionately. There was also a supplé- 
ment to the sheet of spécial rulings which provided that "the rates herein 
named .are sub.iect to tbe weights, rules. conditions, and spécial instructions 
of the officiai classification," etc. Ail of thèse documents were connected to- 
gether by appropriate références. It apeared from the évidence that by a 
gênerai arrangement with the défendant comriauy tbe refrigerator car in which 
tbe grapes were shipped was furnished and tlie icing done by another coriiova- 
tion. knowu as the "Armour Car Lines." and that the latter' received from the 
défendant the charge for icing, which was billed as an advance (■barg(; and col- 
lected from the plaintiff by tbe connef'ting carrier at Dulnth. Tbe arrangement 
with the Armour Car Lines was sucb that no other refrigerator cars th.an those 
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belongingr to It could be used In tibat trafflc, and no one else conld perfortn the 
Iclng service. At the conclusion of the évidence the trial court dlrected a ver- 
dict for the défendant, and, Judgment belng rendered accordlngly, the plaintiff 
prosecuted thls proeeedlng In error. 

Roger S. Powell, for plaintifF in error. 

C. A. Severance (Frank B. Kellogg and Robert E. Olds, on the 
brief), for défendant in error. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

It should be observed at the outset that, although the pîaintiff 
charged to the contrary in its complaint, the schedules published and 
on file with the Interstate Commerce Commission clearly showed that 
the specified rate for transportation of the grapes did not include, and 
was not intended to include, any charge for the icing of the car in 
transit. As shown by those schedules, there was a separate and distinct 
charge for icing in addition to the transportation rate. There was 
no proof at the trial that the charge collected for icing the refrigerator 
car in which the grapes were shipped was not a just and reasonable 
one for that particular service ; nor proof that the f reight rate f rom 
the point of shipment in Michigan to the destination in Minnesota 
which was charged and collected was not a just and reasonable rate 
for the transportation of the grapes, considering that service as sepa- 
rate and apart from the icing of the car. In other words, there was 
no proof that the sums of money exacted of and paid by the pîaintiff 
were unjust and unreasonable charges for the services performed, 
whether regarded separately or in the aggregate. Again, there was no 
proof that the amounts demanded by the défendant and paid by the 
pîaintiff were in excess of the rates and charges separately specified 
in the schedules filed with the commission ; nor was it claimed that the 
railroad company was guilty of discrimination against the pîaintiff by 
the performance for others of like and contemporaneous services for 
a less compensation. 

We will assume, without considering the question, that the payment 
of the charge imposed for the icing of plaintiff's car of grapes was 
made under such circumstances as would entitle it to recover, did it 
otherwise hâve a cause of action, although in a case quite similar the 
Circuit Court of Appeals of the Seventh Circuit held that a payment 
by the same pîaintiff was voluntarily made and that therefore there 
could be no recovery. Knudsen-Ferguson Fruit Company v. Railway 
Company (C. C. A.) 149 Fed. 973. 

The pîaintiff contends in effect that at common law it is the duty 
of a common carrier to provide adéquate and suitable facilities for 
the transaction of the business in which it is engaged ; that its duty of 
transportation comprises, not only the réception, the carriage, and the 
delivery of the property intrusted to it, but also that measure of pro- 
tection and care during transit which its known characteristics de- 
mand; that when it holds itself out as a carrier of perishable commod- 
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ities, that can ouly be moved in refrigerator cars and under réfrigéra- 
tion, and invites and accepts traffic of that character, its duty keeps 
pace witli the necessities of the business, and it must not only fur- 
nish suitable cars, but also the réfrigération of the same during transit ; 
that, although the carrier leases the equipment or contracts with an- 
other corporation to furnish it and perform the incidental service, no 
new or independent élément is injected into the relation betvveen the 
shipper and the carrier that affects or impairs the full responsibility of 
the latter; that a charge for the necessary icing of a refrigerator car 
in which a perishable commodity is transportée! is a charge imposed 
for a service which it is the duty of the carrier to perform as part of 
its duty of transportation. 

With the foregoing as a premise, the plaintifï further contends, in 
effect, that under the act to regulate commerce, approved February 4, 
1887, and the amendments thereof, a transportation rate is single and 
indivisible, and embraces compensation for services of every kind and 
character that a railroad company is required to perform as a neces- 
sary incident to its contract of carriage, and that it was therefore un- 
lawful for the défendant and its Connecting carrier to segregate the 
rate and to specify in the tariff schedules a charge for the icing of re- 
frigerator cars separately from the ordinary rate of transportation for 
second class freight from Matawan, Mich., to Duluth, Minn. It may 
well be admitted that, if a railroad company promulgates a rate which 
justly and reasonably compensâtes for the entire service it is required 
to perform, it cannot exact additional compensation by also naming 
one of the services which is an essential and intégral part of its duty 
of transportation and afïïxing to it a distinct and separate rate. But 
assuming, without deciding, that a railroad company may be required 
to furnish ice for refrigerator cars and to maintain réfrigération dur- 
ing transit, it is not clear that a reasonable charge for that service may 
not be scheduled separately from the rate for ordinary transportation, 
provided, of course, no part of one is covered in the other. 

Section 6 of the act of February 4, 1887, provides: 

"That every common carrier subjeet to the provisions of this act shall print 
and iieep open to public Inspection schedules shovviug the rates and fares and 
charges for the transportation of passengers and property which any such 
common carrier hais establlshed and which are in force at the time upon Its 
route. The schedules printed as aforesaid by any such c«ininon carrier shall 
plainly state the places upon its railroad between which property and pas- 
sengers wlll be carrled, and' shall eontain the classification of freight in force 
and shall also state separately»the terminal charges .-ind any rules or régula- 
tions which in any wise change, affect, or détermine any part or the aggregate 
of such aforesaid rates and fares and charges." 

Provision is also made for the establishment of joint tariffs over con- 
tinuons lines or routes operated by more than one carrier and the fîling 
of the same with the commission, and that : 

"It shall be unlawful for any common carrier, party to any joint tariffl, to 
charge, demand, colleet or recelve from any persou or persons a grealer or 
less compensation for the transportation of persons or property or for any 
services in connection therewlth between any points as to which a joint rate, 
fare or charge is named tbereon, than Is specified in the schedule filed with thé 
commission in force at the time." 
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It is a!so provided that : 

"Tlie commission may détermine and presoribe tlie form in which the sched- 
ules l'eqnired by tl:is section to be lîept oi>en to j)nb]ic inspection sliall be jire- 
pared and arrau^ed and may cbauge the form from time to time as shall be 
found expédient." 

It at least seems to hâve been recognized by Congress that there 
may properly be rules or régulations which in some wise change, 
affect, or détermine a part or the asï-g-regate of the schedtiled ra^.es 
and charges, and there is nothing in the act clearly indicating that the 
rate or charge for every service must be inckided in one specified sum. 
It is tnie that in Covinçton Stockvards Co. v. Keith, 139 U. S. 128, 
135, 11 Sup. Ct. 461, 463, 35 L. Ed.' 73, tlie court said: 

"A carrier of live stoclj bas no more right to malve a spécial cbarge for ma"e- 
ly rtK-'eiving or nierely deliveriug sncli stoclv, in and tlu'ouah stoclcyartls pro- 
vided by Itself, in order that It may properly receive and load, or unioad and 
deliver, such stoclv, than a carrier of passengers may make a spécial charge for 
tbe use of its passenger dépôt by passengers wlieu procceding to or couiing 
from its trains, or tlian a carrier may charge tbe shii)per for tbe use of its 
gênerai freigbt dépôt in merely delivering bis goods for shipment, or the eon- 
Signeo of such goods for its use In merely receiving' tbeni there within a rea- 
sonable time aftor tbey are unioaded from tbe cars. If tbe carrier may not 
make such spécial charges in respect to stockyards which itself owns, main- 
tains, or Controls, it cannot invest another corporation or company witU au- 
thority to impose burdens of that kind upon sbippers and consignées. Tbe 
transportation of live stock begins witb their delivery to tbe carrier to be load- 
ed upon its cars, and end.s only after the stock is unioaded and delivered, or of- 
fered to be delivered, to the consignée, if to be fonud, at such place as admita 
of their being safely taken iuto possession." 

But in that case, which arose before the passage of the interstate 
commerce act, the conduct of the railroad company that was coni- 
plained of resulted in the imposition of a charge for the use of facili- 
ties for the unloading of Hve stock and delivery to the consignée in 
addition to the customary and legitimate charges for transportation 
which were assumed to be in themselves fullv compensatory. 

In Interstate Commerce Commission v. Railroad, 186 U. S. 320, 22 
Sup. :Ct.- 824, 46 L. Ed. 11S2, the court uphcld the right of the rail- 
roads to make a distinct charge from the point of shipment to Chicago, 
and a separate terminal charge for delivery to the stockyards in tjiat 
city, which was a point beyond their lines ; but, because it did not arise 
in the case, the court declined to express an opinion upon the question 
whether the rule would be applicable to terminal services by a carrier 
upoii tts own line which it was obliged tof)erform as a necessary inci- 
dent to its contract to carrv. 

In Walker v. Keenan, 19 C. C. A. 668, 73 Fed. 755, the court, in 
discnssing the Keith Case, said there was no reason why the compen- 
sation of a carrier should not be apportioned if the public convenience 
were subserved thereby, but that since the passa^je of the interstate 
commerce law the apportionment shculd be specified in the tariff sched- 
ules for the information of shippers. 

So far as the accomplishment of the great purpo'es of the inter- 
state commerce act is concerned, it would no*: scem to be very material 
whether charges for icing are fixed at a specified rate per ton of ice 
furnished and therefore separately stated in the schedules, or measured 
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according to the weiglit of the commodity subject to réfrigération and 
the distance of transportation, in wliich event tliey might be more easily 
covered into the transportation rate. The former method would prob- 
ably rcsult in a closer approximation of charge imposed to value of 
service performed, and be more adjustable to the variable conditions of 
the seasons and the tlemands of the shippers, while the latter might the 
better conduce to simplicitv in the schedules. Which should be adopted 
would seem to be a question of practice and expediency, rather than 
one of law. 

The Interstate Commerce Commission, not considering that the 
question was foreclosed by any provision of the act of Congress, bas 
thus expressed its views : 

"Tiiere ave ai le.ast three methods which may bo adopted by the rarr'er in 
imposing swth eliai'ses. It ruay charge for the ite iietuaily uscd at so niuch per 
ton ; it uiay cliarge for the service of réfrigération at so inucli per car, wliat- 
ever tlie quantity of iee consujned may be; or it ]U!iy charge at a rate by tlie 
hundred pounds, wlieii pr,oj)erty nioves under réfrigération. Ail thèse diiïs'vent 
Systems iiave tlieir advantages aiid disadvaiitages. Sonie witnesses were in 
favor of one System, some of another. It isi not witliin the province of thisi 
commission to presci-ibe the method vvliicli shall be adopted, so long as the 
priée charged the shipper is fair." 

This was said in a catise pending before the commission involving 
the very practice now challenged by the plaintiiï. 11 Int. Com. Com'n 
R. 129, 141. The commission disposed of the complaint against the 
Michigan Central Railroad Company, the défendant hère, by s';ating 
that it had purchased its own refrigerator equipment and v,'culd in the 
futtire charge $3.50 per ton for the ice actually consumed, and con- 
cluding: 

"We liave found that this is a reasonable price and that Company should 
therefore be dismissed from this proceediug." 

In various other instances the commission bas made rulings as to 
the reasonableness of icing charges that were separated from t'ie trans- 
portation rate in the schedules. The Truck Farmers' Case, 6 Interst. 
Com. Com'n R. 295 ; The Citrus Fruit Case, 9 Interst. Com. Com'n 
R. 182; Id., 10 Interst. Com. Com'n R. 500, G08 ; The Michigan 
Fruit Case, 10 Interst. Com. Com'n R. 3G0. 

But, even if it could be said that the défendant viclated the pro- 
visions of the act of Con<îress (Act Feb. 4, 1887, c. 104, § 8, 24 Stat. 
382 [U. S. Comp. St. 1901, p. 3159]), bv dividing its rate and sepa- 
rately specifying a charge for icing, it does not follow that plaintiiï 
has made a case. This action was brought under the eighth section 
of the act: 

"Tlmt in case any comnion carrier subjset to the provisions of tliis act shall 
do, cause to be done, or permit to be done any act, matter or thi«ig in this 
act prohibited or declared to be uulawful, or sliail omit to do any act, matter 
or thing in this act required to be done, sucli commcn carrier shall be liable 
to the person or porsons injured thereby for the full amount of damages sus- 
tained in conséquence of any such violation of the provisions of this act, to- 
gether with a reasonable eounsel or attoniey's fee, to be flxed by tise court in 
every case of recovery, which attoruey's fee shall be ta.\ej and coheoted as 
part of the costs in the case." 
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To support a recovery under this section, there must be a shovving 
of some spécifie pecuniary in jury. A cause of action does not neces- 
sarily arise from those acts or omissions of a common carrier that ma}^ 
subject it to a criminal prosecution by the government, or to corrective 
or coercive proceedings at the instance of tlie commission. It is not 
every imperfect or inaccurate spécification of rates in the schedules 
that will give to a shipper a cause of action for damages. He must 
show, either that there bas been some unreasonable or excessive charge 
imposed, or some unlawful discrimination practiced against him. The 
plaintifï hère, having founded bis cause of action upon a technical 
construction of the law, and without the basis of any ruling or order 
of the commission, seeks to recover without proof of pecuniary dam- 
age. The schedules of rates filed with the commission clearly showed 
that there was a charge for icing, and that it was not included in or 
absorbed by the ordinary second-class rate from Matawan, Mich., to 
Duluth, Minn. Stating this fact conversely : It clearly appeared that 
the second-class rate specified in the schedules, and doubtless applying 
to many commodities that are not moved under réfrigération, did not 
include compensation for the icing of cars containing fruits that do re- 
quire réfrigération. It goes without saying that the icing service en- 
tails an expense not required in the transportation of most com- 
modities, and that it calls for a just and reasonable recompense. There 
is no presumption that rates specified in officiai schedules are un just 
and unreasonable. The record before us discloses no finding and rul- 
ing of the commission against the reasonableness of the rates, and there 
was no proof upon the subject. There was no proof that what the 
plaintifif actually paid was in excess of a reasonable compensation for 
the services performed, whether considered separately or in the aggre- 
gate; nor does it appear that any discrimination of any kind or char- 
acter was practiced against it. In the absence of a showing of injury 
or damage, there can be no recovery. 

But one other matter requires notice: The plaintiff complains 
of a déniai by the trial court of its application for an order requiring 
ihe présence at the trial of ofïicers of the défendant and the production 
of records. Without considering the sweeping and gênerai character 
of the application, or whether the plaintiff secured ail that was required 
by the testimony of the ofïicer whose déposition was taken and by the 
documents read in évidence at the trial, it is sufficient to say that no ex- 
ception appears to bave been taken to the ruling of the court. 

The judgment is affirmed. 
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LOESER V. SAVINGS DBPOSIT BANK & TRUST CO. 

(Circuit Court of Appeals, Sixth Circuit Novemoer 22, 190C.) 
No. 3,535. 

1. Bankkuptct--Pret?erences— Del.vt in Recoedinq Ciiattel Mortgage. 

A State statute which reiiiiires a conveyance or transfer to be reeorded 
In order to be effectuai against any class or classes of persons is a law by 
which such recording Is "required," within the nieaning of Bankr. Act 
July 1, 1S98, c. 541, § 60a, 30 Stat. 5G2 [U. S. Comp. St. 1901, p, 3445] as 
amended by Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 [U. S. Oomp. St. 
Supp. 1905, p. G89], which defines préférences given by a debtor within 
four months prior to his bankruptcy and provides that "where tlie préf- 
érence couslsts in a transfer such period of four uionths shnll not ex- 
pire until four months after the date of the recording or rejïisteriug of 
the transfer, if by law such recording or registering is required." 

2. Same — Ohto Statute. 

A chattel inortgage glven In Ohio to secure an antécédent debt, which by 
the law of the state is reciuired to be recorded to render It valid as ajiainst 
lien creditors of the mortgagor or subséquent purchasers or in'^umbranccs 
in good faith, and whieh, while given previously, was not recorded until 
within four months prior to the mortgagor's banliruptcy, constitutes a 
préférence under Banlir. Act Julv 1, 1808, c. 541, | 60a, 30 Stat. 5(!2 [U. S. 
Comp. St. 1001, p. 3445] as amended by Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 
709 [U. S. Comp, St. Supp. 1905, p. 6891, and where at the tinie It was 
given the mortgagee knew or had reasonable cause to belicve tlie mortsagor 
to be insolvent the préférence is voidable by the trustée in bankru))tcy. 

[Ed. Note. — For cases In point, see Cent Dig. vol. G, Bankruptcy, § 2G2.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio. 

Smith, Taft & Arter and L. J. Grossman, for appellant Loeser. 
W. W. Boynton, for appellee. 

Before LURTON and SEYERENS, Circuit Judges, and COCH- 
RAN, District Judge, 

LURTON, Circuit Judge. The question in this case is as to whether 
Mrs. Chadwick's chattel mortgage securing a past indebtedness to tlie 
Savings Deposit & Trust Companv of $37,000 is invalid as a préférence 
under section 60a of the Bankrup't Law of July 1, 1898 (30 Stat. 5G2, 
c. 541 [U. S. Comp. St 1901, p. 3145]), as amended by Act Feb. 5, 
1903, c. 487, § 13, 33 Stat, 799 fU. S. Comp. St Supp. 1905, p. 689]. 

This mortgage was made April 27, 1904. By an agreement between 
the parties it was withheld from record until November 22, 1904, on 
which day the mortgagee took actual possession of the mortgaged prop- 
erty and put the mortgage to record. On December 1, 1904, proceed- 
ings in bankruptcy were begun against Mrs. Chadwick, and in due 
course she was adjudged a bankrupt. By agreement the mortgaged 
property was placed in the hands of the bankrupt receiver for pur- 
pose of sale, the rights of the mortgagee in the fund to be reserved and 
adjudicated by the court. Thereupon the bankrupt trustée filed a péti- 
tion attacking the mortgage as a préférence voidable under the bank- 
rupt law. The bank consented to the jurisdiction and entered its ap- 
pearance, and filed a cross-petition asserting its right to enforce the 
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lien of its saîd mortgage, and that its daim, when determined, be 
awarded priority by virtue of the lien of its said mortgage against the 
fund in the possession of the court, the proceeds of the sale by the trus- 
tée of the chattels covered by the mortgage. The District Court denied 
this rehef, and the cross-petitioner has appealed. The property mort- 
gaged included Mrs. Chadwick's entire chattel estate, and consisted of 
Household furniture, china, bric-a-brac, pictures, jewels, an automobile, 
and ail chattels in her résidence on Euclid avenue, Cleveland, and in 
her barns. 

The transcript recites that it was conceded by the mortgagee bank 
on the hearing below : 

"That at the time the chattel mortgage was executed by Cassie li. Chadwiels, 
to-wit: April 27, 1904, and delivered to J. C. Hill, Its président, that suid 
Cassie L. Cliadwick was insolvent, and that said J. C. Hill as président of 
said bank had reasonable cause to believe at that time that she was insolvent 
and that such condition existed on the 22d day. of November. 1904. It also 
appenred froin the évidence that the effect of enforcing such chattel mortgage, 
if hcld valid. will be to enable said bank to obtain a greater percentage ot its 
deht thau auy other of the bankrupt creditors of the same olass." 

The concession brings this transfer squarely within the définition 
of a voidable préférence, provided it was such a transfer as under the 
law of Ohio was "required" to be recorded within the meaning of sec- 
tion fiOa of the bankrupt law of 1898 as amended by the act of February 
5, 1903. District Judge Tayler, who heard this case in the court below, 
was of opinion that under the laws of Ohio, the state wherein the mort- 
gaged property was situated, a cliattel mortgage is not "required" to 
be recorded within the meaning of the amendment referred to, and that 
the préférence related to the date of the actual exécution of the trans- 
fer, and was, therefore, valid as a préférence made more than four 
months before the filing of the pétition. To support this conclusion 
Me cites section 4150, Ohio Rev. St. 1906, Francisco v. Ryan, 54 Ohio 
St. ,307, and In re Shiriey, lU' Fed. 301, 50 C. C. A. 252,'a.s to the va- 
lidity of an unrecorded chattel mortgage "not accompanied by an im- 
médiate dclivery and fnllowed by an actual and continuai change of 
possession," as against ail persons except "creditors of the mortgagor, 
subse(jucnt purchasers and mort,s;-agees in good faith." To support the 
proposition that an unrecorded hen, good as between the parties under 
the law of the state, is good against a bankrupt trustée, if the lien ante- 
dates the filing of the pétition more than four months, the cases of 
Humphrev v. Tatman. 198 U. S. 91, 25 Sup. Ct. 5fi7, 49 h. Ed. 
r^fi, and'Roeers v. Page et al., 140 Fed. 596, 72 C. C. A. ir)4, 
decid-^d bv this court, are cited. As to the construction of sec- 
tion fiOa before the amendment of 1903, Mever Brothers Drug Co. 
V. PiT>kin Drug Co., 13fi Fed. 306, 69 C. C. À. 210, an opinion aris- 
ing under the recording statute of Texas, and decided by the Cir- 
cuit Court of Appeals of the Fifth Circuit, is cited as holding 
that the law has not been changed by the amendment of February 5, 
1903. It must be conceded that, under the settled law of Ohio, this 
mortgage was valid without recording, as between the parties and be- 
camegood when recorded against ail creditors who had fastened no 
lien thereon before, questions of actual fraud in witholding it from 
record out of the way. It must also be conceded that prior to the 
amendment of the bankrupt law by the amending act of February 5, 
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1903, tlie préférence, if free from actual fraud, would relate to the date 
of the making and delivery of the instrument creating it, and, if that 
date was more than four months before the filing of the pétition for 
adjudication in bankruptcy, the lien would be good against the trustée. 
Humphrey v. Tatman and Rogers v. Page et al., cited above. Eoth 
of the cases last cited arose under préférences given before the amend- 
meht of February 5, 1903. What has been the effect of that amend- 
ment? This fact was referred to by Mr. Ray of the House Judiciary 
Committee, who explained the araendment in question, whcn proposed 
in Congress, as intended to prèvent préférences under unrecorded in- 
struments given more than four months before the filing of the pétition. 
Touching this he said : 

"Bv adding to 'A' a clause whieh shnil be équivalent to that foiind in section 
3 B (1) Act .Tuly 1, tS98, c. 541, 30 Stat. 546 |U. S. Comp. St. li)Ot, p. 3422]. 
It seems. tliat as section 60A now stands a prel'erential mort.sia' e niay be 
ijiven and the créditer preferred, by withhotdins it trom record four months 
be able to dismiss the trustée suit to reeover the sanie thou.sh the paper was 
Actually recordèd within the four months period. See In re Wrisht (D. 0. Ga.) 
!K) F?d. 187; In re Mersman (N. Y.) 7 Am. Bankr. Rep. 46." Volume 35, part. 
7, Cong. Recordi, 6,943. 

Before this amendment section 60a read as follows: 

"A person shall be deemed to bave aciven a préférence if, boins insolvcit, he 
bas proeured or suffered a .iudgment to be eniered aîrainst hini^elf in favor of 
any jierson. or niade a transfer of any ;of bis pronerty, and the effect of the 
euforcement of sueh juda;ment or transfer will be to enable any one of bis 
creditors to ohtain a .crcater perceutage of his debt than any otber of such 
ereditors of the same class." 

This section, in its original form, was construed in the cas?s of Hum- 
phrey V. Ta'man and Rcgers v. Page et al., cited above. and in several 
other reported cases as avoiding no préférence which ori^inated under 
an unrecorded transfer made more than four months before the begin- 
ning of bankruptcy proceedings against the maker. Subsequently Mr. 
Ray became. district judge for the Northern District of New York, and 
in the case styled In re Hunt (D. C.) 139 Fed. 283, he qnotes from 
Collier on Bankruptcy (5th Ed.) p. 453, a statement that +he amend- 
ment as offered added after the word "required" the words "or per- 
mitted," and "that the Senate for some reason struck eut th-se words." 
Judge Ray, from t1iis history, held that because under tlie laws of 
New York an unrecorded conveA-ance was good as against everybody 
except subséquent purchasers without notice, 'bat it was not "required" 
to be recorded in order to be effectuai against a bankrupt trustée. In- 
dependently of this législative his'ory, Judge Archbald, in Englisli v. 
Ross (D. C.) 140 Fed. 630, and the Circuit Court of Appcals for 
the Eighth Circuit, in First National Bank v. Connett (C. C. A.) 
142 Fed. 33, reached an opposite conclusion and held tha<- a rocr"-ding 
statute, which required a conveyance or transfer to be recorded to be 
■effectuai against a certain class or classes of persons, was a law which 
"required" the recording of the transfer in question, wi*^hin the mean- 
ing pf section 60a as amended. With this conclusion we agrée. 
Among the reasons which justify this interprétation are thèse: 
(1) A préférence which is an act of bankruptcy by section 3 should 
in an harmonious law be voidable by the trustée. By that section a 
US F— C2 
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transfer made by one "while insolvent" of any portion of his property 
to one or more of his creditors "with intent to prefer such creditors 
over his other creditors" is made an act of bankruptcy, and a pétition 
may be filed against such person "within four months after the commis- 
sion of such act." With respect to the date of the commission of such 
act of bankruptcy, subdivision (1) of the same section provides that tlie 
date from which the four months begins to run shall be "the date of the 
recording or registering of the transfer or assignment when the act 
consists in having made a transfer of any of his property * * * for 
the purpose of giving a préférence as hereinbefore provided, * * * 
if by law such recording or registering is required or permitted, or, if 
it is not, from the date when the beneficiary talces notorious, exclusive 
or continuons possession of the property unless the petitioning credit- 
ors hâve received actual notice of such transfer or assignment." By 
section GOa, a définition of a "préférence" is given which under section 
3 would constitute an act of bankruptcy and by section 60b, a "préfér- 
ence" so defined is made voidable by the trustée. But, as we hâve seen 
heretofore, sections 60a and 60b did not make a préférence voidable by 
the trustée unless the préférence, whether under a recorded or unre- 
corded instrujnent, was given within four months prior to the filing of 
a pétition in bankruptcy. Thus a "préférence" under section 3, as de- 
fined by section 60a, might constitute an act of bankruptcy and justify 
an adjudication if given by an unrecorded instrument more than four 
months prior to bankruptcy and the préférence itself be enforced as a 
perfectly valid act. The plain purpose of the amendment of section 
60a was to bring it into harmony with section 3, by making the same 
period of time the test as to whether a préférence may be avoided by 
the trustée, under the former, or may constitute an act of bankruptcy 
under the latter. The construction given to section 3 should be car- 
ried forward and given to section 60a as amended; thus bringing 
them into consistent relations. "The two, said Judge Archbald, in 
English V. Ross, cited above, "are intimately related, the one in this 
particular being the basis of and dominating the other, and it is the 
failure to realize this and to draw them together as they should be that 
is responsible for any misapprehension. What is thus 'required' in the 
way of recording in the one is also 'required' as a conveyance in the 
other and for the same purpose." 

(2) The evil to be corrected was that of secret préférences, given 
by withholding from record instruments which by the whole policy of 
recording statutes should be recorded. This evil was pointed out by 
the author of the amendatory act of 1903 and the object of the amend- 
ment of 60a was stated to be the remedying of this evil. The law, as 
it stood, encouraged such secret liens and préférences, for, if they 
could be concealed for four months, though acts of bankruptcy, they 
were not voidable by the trustée. If we sav that unless the law of the 
State where the transfer is made makes void ail such transfers as to ail 
the world, that it is not a law which "requires" recording, the evil will 
continue and judges will continue to bewail the iniquity of a law which 
makes such a secret transfer an act of bankruptcy and yet holds the 
préférence valid against the bankrupt's estate because made more than 
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four months before starting bankrupt proceedings against the maker. 
See the lament of Judge Ray in Re Hunt, 139 Fed. 286, 287. 

(3) Some effect should be given to the amendment of section 60a 
if the language of the provision will permit. If "required" be con- 
strued as applying only to a law which makes every such transfer abso- 
lutely void as to ail persons, the amendment will be of no effect, for no 
recording statute, of which we hâve any knowledge, makes void trans- 
fers or conveyances as between the parties and ail of them give effect 
to such instruments as against some classes of persons having actual 
notice. The amendment would be idle, and the evil sought to be reme- 
died would flourish as before and the législative purpose be frustrated. 

(4) In view of ail of the foregoing considérations, we reach the con- 
clusion that the word "required," as used in the amendment, refers to 
the character of the instrument giving the préférence or making the 
transfer, without référence to the fact that as to certain persons or 
classes of persons it may be good or bad according to circumstances. 
If to be valid against certain classes of persons, the law of the state 
"requires" the constructive notice of registration it is a transfer which 
under the amendment is "required" to be recorded. This takes ac- 
count of the purpose and policy of recording acts, remédies the evil 
which flourished under the law before the amendment, gives effect 
to the plain purpose of Congress, and gives some effect and force to a 
provision which would otherwise be meaningless, and brings section 
3 and 60a and 60b into harmony of purpose and meaning. 

(5) We do not ignore the argument that in section 3 the word "re- 
quired" is followed by the words "or permitted," and that the latter 
words are omitted from the amendment, and that the words "or permit- 
ted" were in the act as introduced by the author of the bill and re- 
tained in the amendment as it passed the House, but was dropped in the 
Senate. 

It is a fact of which we may take notice that it is common to record- 
ing statutes to set out a list of contracts, conveyances, and transfers 
which may be registered, or as "entitled" or "permitted" registration. 
But, if an instrument is not "entitled" or "permitted" by law to be re- 
corded, its record is of no effect as constructive notice. The effect of 
recording statutes is limited to such instruments as the statute permits 
record of. Burck v. Taylor, 152 U. S. 634, 14 Sup. Ct. 696, 38 L. Ed. 
578; Lynch v. Murphv, 161 U. S. 247, IG Sup. Ct. 523, 40 L. Ed. 688; 
Blake v. Graham, 6 Ohio St. 580, 67 Am. Dec. 360 ; 24 Encyclopedia of 
Law, p. 142, and cases cited. The Ohio statute concerning the record- 
ing of chattel mortgages does not require that such mortgages shall 
be recorded in order to be valid as against the parties or purchasers 
with notice. Only creditors and purchasers without notice can ignore 
an unrecorded chattel mortgage, and they cannot do so if there imme- 
diately followed a delivery and notorious change of possession. Yet 
the mortgagor or mortgagee is entitled or "permitted" to record the in- 
strument, though not essential to its validity as against certain classes 
of persons. 

We conclude from the gênerai purpose and policy of recording stat- 
utes that the words "or permitted" are of no vital signification in sec- 
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tion 3. If the instrument giving the préférence is one which is "pcr- 
mitted" to be recorded in order to give it validity as against certain 
classes of persons, though perfectly valid without record as to other 
classes, it is an instrument "required" to be recorded within the mean- 
ing of the word as there used. The words "required" and "permitted" 
in the connection used are of synonymous légal meaning. The dropping 
of the words "or permitted" by the Senate is, therefore, of no vital signi- 
fication if \ve are right in regarding section 3 and section 60a as closely 
connected provisions. It is only in extremely doubtful matters of in- 
terprétation that the législative history of an act of Congress becomes 
important. If the word "required," as used in sections 3 and 60a, is 
used as referring to the character of the instrument giving the préf- 
érence, and not as to the persons as between whom it may be valid 
without recording or the persons as to whom it is void for failure to 
record, the words "or permitted" in section 3 were surplusage, and 
the Senate might well omit tliem from the amendment, thé plain pur- 
pose being to tie the two provisions together. Why they were omitted 
from the bill as it tînally passed we can only conjecture. If they had 
been retained, no one would question that the amendment made the 
préférence, constituting an act of bankruptcy by section 3, voidable by 
the trustée under section 60a and 60b. To say that this plain purpose 
bas failed because "or permitted" was inserted by one house and strick- 
en out by the other, would be to make nothing of the amendment. We 
should so construe the act as to give it vitality if the words of the act 
will permit. 

Under section 4150, Rev. St. Ohio 1906, a mortgage of chattels, 
not followed by immédiate delivery and no actual and notorious change 
of possession, is "required" to be recorded. Otherwise it is invalid as 
to some persons and valid as to others. That such a mortgage is "re- 
quired" by the law of Ohio to be recorded vi'ithin the meaning of sec- 
tion 60a as amended, we hâve no doubt. 

Other objections to the validity of the mortgage lien under the laws 
of Ohio, especially section 6343, Rev. St. Ohio 1906, hâve been argued. 
We express no opinion upon any other question than that discussed 
and decided. 

The decree of the court below must be reversed, and the case re- 
manded, with direction to proceed in accordance witli this opinion. 
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CRESSON & CLEARÏ'IELD COAL & COKE CO. v. STAUFFER. 

(Circuit Court oi Appeals, ïliird Circuit. November 21, lOOG.) 

No. 9. 

Bankruptcy — CoKPOTiATioN — Edfect of Issolvency Proceedings TJndek 
State Law. 

Procoedin.ïs uiider l'a. Aet, April 7, 3870 (F. L. 58), by wliicli the fran- 
chise and in'operiy of an insolvent corporation are sold nnder a spécial' 
writ of fleri facias for distribution anionj; its croditors, do not worlj a 
dissolution of tlu» corporation so as to defeat tlie jurisdiction of a court 
of bankru])tey to adjudge it a banlcruiit. or disenable its directors to 
admit its insolvency and willingness to be ad.judged a banlcrupt whicli 
constitntGS an act of bankruptcv under Banl-;r. Act July 1, 3<S98, e. 541, § 
3a (f)), 30 Stat. 546 lU. S. Cotiip. St. 1001, p. 34221. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Baukruptey, § 23.] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

Boyd Lee Spahr, for appellant. 
Henry N. Wessel, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit judges. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
district court for the eastern district of Pennsylvania, sittinct as a court 
of bankruptcy, in the matter of The International Goal Mining Com- 
pany, adjudicating the said corporation a bankrupt. 

The opinion of the district judge (143 Fed. G05), in making this 
adjudication, is as foUows: 

"HoUand, District Judge. On ,Tuly 14, 1005, a writ of fieri facias, on a 
jtidgmeut obtained by the Cresson & Clearfield Coal & Coke Company, was is- 
sued against the alleged bankrupt, which was returued unsatislied. Wliereupon 
the judgment creditor flled a pétition under the l'ennsylvauia Act of April 7, 
1870 (P. L. 58), and the eommon i)leas court of Philadelpbia direeted the is- 
suance of a spécial writ of fleri facias authorized by this act, under which the 
Sherilï seized upon the bankrupt's property and dnly advertised for sale the 
'franchise right to be a corporation, togcther with ail property, real, personal 
and mixed, and ail book accounts, claims, choses in action, causes in action 
arislng ont of contracta, torts or penalties, and assets of every doscri])tion be- 
longing to or in any way appertaining to the International Coal Mining Com- 
pany, excepting only lands held in fee.' and on the twenty-ninth day of Sep- 
tember, 1905, sold the same to P. H. Walls for the sum of forty dollars (?40). 
The costs of the said proceedings were twenty-five and ninety-two hundr,"dth 
dollars ($25.92), which are retained by the sheriff, and tlie balance, fourteen 
and eight-hundredth dollars (.$14.08). is distributable pro rata among ail the 
creditors of the International Coal Minin-r Coinnanv under the seventy-fonrth 
section of the Pennsylvania act of Juno 10. 1830 (P. L. 775). It does not ap- 
pear, however, that this distribution bas been niade. 

"On December 5, 1905, an Involuntary pétition in bankruptcy was filed 
against the alleged bankrupt, setting forth as one of the acts of bankruptcy 
the exécution and sale of the alleged bankrupt's property above mentioned, and 
its failure to vacate or discharge this alleged préférence. It is aiso alleged in 
the pétition that on the twenty-fltth day of November, 1905, the International 
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Coal Mining Company admitted in writing Its inability to pay its debts and its 
willingness to be adjudged a banUrupt on that ground. 

"The Cresson & Clearfield Coal & Coke Company in due season, objected to 
tbe International Coal Mining Company being adjudged a bankrupt, for the 
reason that the sale under the spécial fieri faeias authorized by the Peiuisyl- 
vania act of 1870, supra, worked, under the laws of Pennsylvauia, a 
dissolution of the corporation, and at the time of filhig tlie pétition in 
bankruptcy It had no légal existence, and, further, that the equal distribution 
required under the seventy-fourtb section of the act of June 10, 183Q, in eiïect 
prevented the préférence, which is probibited by the Bankrupt Act, § 3, subd. 
3, Act July 1, 1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 34221, and 
there was consequently no commission of this act of banlcruptcy. It is fur- 
ther contended that ou November 25, 1905, when the alleged bankrupt corpora- 
tion, through its board of directors, admitted in writing its inability to pay 
its debts and its willingness to be adjudged a bankrupt, that it had no légal 
existence, and this act of the board of directors is a uullity. 

"Prior to the passage of the act of April 7, 1870, supra, a return of 'unsatis- 
fied in part or in whole' to an exécution against certain corporations eutitled 
the plaintiff la the judgment, upon pétition, to hâve a sequestrator appointed, 
whose duty it was to distrlbute the net proceeds of the property among ail 
the créditera of such corporation acoording to the rules established in the case 
of insolvenej' of individuals, and such sequestrator was accorded ail the powers 
and was subject to ail the duties of trustées appointed under the law rolating 
to insolvent debtors. The fleri faeias, which this act of 1870 authorizes, after 
the insolveney of the corporation is established by a return of nuUa bona, is In 
lien of the provisions or proceedlngs by séquestration under the seventy-fourth 
section of the act of 1836, P. L. 775 (Phlladelphla & Baltimore Central Railroad 
Co. V. McCullough, 70 Pa. 355), and the duties of the sequestrator are performed 
by the sherlflf who is still required to make equal distribution of the proceeds 
of sale to ail the creditors of the insolvent corporation. Baynrd's Appeal, 72 
Pa. 453. 

"The proceedlngs in effect, beginning with an exécution, a retum thereto, 
establlshlng the insolveney, foUowed by a sale of ail the property of the In- 
solvent corporation on the spécial fierl faeias under the act of Aprll 7, 1870, 
and an equal distribution among creditors of the corporation, is nothing more 
or less than a state insolvent law for the purpose of administerlng the prop- 
erty of Insolvent corporations. It Is made an act of bankruptcy to put a 
receiver or trustée in charge of the property of a corporation under state 
laws by section 3, subd. 4, and the substitution of the sherilï to effect the same 
resuit will not defeat the provisions of the act. 

"In thèse proceedlngs the property of the insolvent corporation Is not placed 
In the hands of a receiver or trustée by that name. but it is so in effect. because 
the sheriff, after a sale of the property on exécution, Is required to distrlbute 
the net proceeds among the creditors of the corporation accordlng to the rules 
established in cases of insolveney of individuals and the same as a receiver or 
trustée would hâve been required to do under the law relatlng to insolvent 
debtors in the state. 

"The placing of the Insolvent coriîoratlon's property In the hands of a 
receiver or trustée under the state laws is not charged as one of the aets of 
bankruptcy în the creditor's pétition, and an adjudication eaunot be entered 
for that reason as the record now stands, and we do not thiuk that the exécu- 
tion and sale of the property and the distribution of the proceeds in this pro- 
eeeding is an act of bankruptcy set forth in section 3, subd. 3, of the bankrupt 
act because there îs no lien created by the levy (Bayard's Appeal, supra), and 
no creditors will obtain a préférence, but the admission in writing by the 
board of directors of the Inability of the corporation to pay Its debts and Its 
willingness to be adjudged a bankrupt is set fortli as an act of bankruptcy 
which will entltle the creditors to an adjudication. If, for the purposes of the 
bankrupt law, they hacï authorlty to pass upon this question. We think they 
had. 

"The bankrupt law Is paramount to ail the state insolvent laws, and where 
the effect of enforclng the state law is to defeat the object of the provisions of 
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the bankrupt act, that part of the state law must yield to the provisions of 
the latter. 

"To concède the contention of the respondent hère, that the sale of the 
property of the alleged bankrupt by the sherifï of Philadelphia count? on thls 
peculiar writ vvorked a dissohition of the corporation so that proceedings in 
baukruptey eould not be institutod agaiust it, would 'resuit in the anomalous 
situation that the commission of an act of bankruptcy would prevent the bank- 
rupt act from taking effect' But even under the act of 1870 the corporato 
existence does not entirely disappear uixtn the sale of the property and fran- 
chises upon an exécution under that act, becausc the act 'exeejrts lauds held in 
fee' from sale on the spécial fieri facias, which must 'be proceeded against and 
sold in the manner provided for in cases for the sale of real estate.' The 
title to this excepted real estate must reniain in the corporation until sold, and 
a dissolution cannot talve place so long as this asset exists, even under that act. 
But even if this were not so, the banknipt act would so far control the matter 
of dissolution of the insolvent corporation as to prevent its légal extinction by 
superseding ail state laws in conflict with its provisions to an extent necessary 
to enable creditors of insolvent corporations to hâve the assets of their insol- 
vent debtor administered in accordance with its terras. Scheuer v. Book Co., 
7 Am. Bankr. Rep. 384, 112 Fed. 407 ; Storck Lumber Co. of Baltimore, 8 Am. 
Bankr. Rep. 86, 114 Fed. 360 ; Hercules Adkin Co., Ltd., 13 Am. Bankr. Rep. 
369. 133 Fed. 813." 

On the day of the adjudication, to vvit, February 21st, 1906, the petî- 
tioning créditer obtained leave to file, and duly filed in pursuance there- 
of, an amendment to his pétition, nunc pro tune as of the 5th day of 
December, 1905, the date of the filing of the original pétition. By 
this amendment, the placing under the laws of the state of Pennsyl- 
vania of the insolvent corporation 's property in the hands of the sheriiî 
is alleged, as set out in the pétition and answer thereto, as an act of 
bankruptcy, in that thereby, because of insolvency, a receiver or trustée 
had been put in charge of the bankrupt's property under the laws of 
a state. 

No objection on the part of the appellant, or of any other party in 
interest, to the filing of this amendment, nunc pro tune, appears in the 
record. No déniai is made in the answer of the appellant, of the allé- 
gations of the petitioning créditer, as to the insolvency of the bank- 
rupt. Ail the material facts as set out in the pétition and by the learn- 
ed judge in his opinion, are admitted in the said answer, which is, in 
effect, a demurrer to the pétition, and the questions rising thereon 
were decided as questions of law by the court. The opinion and con- 
clusion of the court in regard to the proceedings under the spécial 
fi. fa. issued by the state court, as being in effect the placing under 
the state law of a receiver or trustée in charge of the bankrupt's prop- 
erty, now sustain the allégation of the amendment, nunc pro tune, that 
thèse proceedings were of themselves an act of bankruptcy. The 
sheriff has taken the place of the sequestrator, and is still required to 
make equal distribution of the proceeds of sale to ail the creditors of 
the insolvent corporation, in accordance with the requirements of the 
insolvent law of the state of Pennsylvania. 

However this m,ay be, the ground upon which the adjudication was 
actually made, was a sound one. The admission in writing by a person 
(which désignation applies to a corporation), of his inability to pay 
his debts and his willingness to be adjudged a bankrupt on that ground, 
is one of the acts of bankruptcy expressly declared in the third section 
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of the act. The admission in this case was made in writing by tlie sec- 
retary of the corporation, specially authorized by a vote of the board 
df directors, as set out in the pétition and record. This admission is 
in the terms of the act, and is dated on the 25th day of November, 1905, 
nearly two months before the fihng of the creditor's pétition. Thougli 
'hère is a gênerai déniai that this written admission of insolvency was 
authorized by a board of directors having gênerai authority under tlie 
charter of the corporation, to make such an admission, no serions con- 
tention was made in that regard. It is, however, strenuously insisted 
that this act of the board of directors was a nullity, for tlie reason 
alleged that, at the time it was made tlie corporation h ad ceased to 
exist, and that therefore, tlae directors and ail other officers were fvmcti 
oiîîciis. It is true, that the law already referred to provides that the 
property and franchises of the corporation, sold under this spécial 
û. fa., shall pass to the purchaser, thus, in effect, terminating the exist- 
ence of the old corporation. If, however, the proceeding by which this 
property and franchises were sold, was an act of bankruptcy, it was 
void and of no effect. If it were not, still the existence of the corpo- 
ration is not terminated in every respect by this requirement of the 
state law. It has often been held that, even where a charter expires by 
time, its existence will be considered as being extended for the purpose 
of winding up its affairs, securing creditors and satisfying the ends 
of justice, even without spécial , statutory authority for that purpose, 
and we think that the paramount authority of the fédéral bankrupt 
law is sufficient to kecp alive the corporation in this case for the pur- 
poses of the bankrupt jurisdiction created by the said act, and to give 
eflficacy to the admission made by the directors of the insolvent corpo- 
ration as an act of bankruptcy. But even the Pennsylvania law, both 
in regard to séquestration under the act of 1836 and the spécial fi. fa. 
under the act of 18?0, while providing for the sale of the franchise, 
specially excepts lands held- in fee, thereby making it necessary that 
the corporation should still hâve existence in respect to such ovvnership. 
We think, therefore, that in this case the act of the directors, in ad- 
mitting insolvency and expressing willingness that the corporation 
should be declared a bankrupt, was predicated on a sufficient corpo- 
rate existence to make the same an act of bankruptcjf under the bank- 
rupt law. The Ice Co., 214 Pa. 640, 64 Atl. 398. 

The adjudication of the court below is therefore afifirmed, for the rea- 
sons stated by the learned judge of that court. 
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BRO\flN BAG-FILLING MACH. CO. t. DHOHEî^. 

(Circuit Court of Appeals, Second Circuit March ti, lOOC.) 

No. 22S. 

L TaTENT»— InFEINOKMENT— BAG-FlLLrTJO JÎACinNE. 

'Ihe Cuniniiiigs patent, No. 5aî»,171, for a b!if,'-fiIHns mnolihip. lirlâ valid 
ami liifriiiKod as to claims 14, 53, 54, .SO, 24. 53, 01, 41, 11, 12. U>. 17, It). 
2:',. M. H5, iind 20, hnt not infrinsrc^di as to cl.'iims 1, 2. 6. 13. 8. '.). 18. 21). îitid 
75, which each contain as an elemeut a flexible bag opeuer not fouud in 
dcfeudaut's luacbiue. 

2. SAilE. 

The Brown patent No. 57R,ir?S for sn Improvpfl folrUni; mpoh.inlsm 
for uw Nvitb the haK-filliiig aiacUine of the Cummlut's patent No. 5i!l>,171 
he!d valid aud Infringod. 

Appeal from the Circuit Court of the United States for the Western 
District of New York. 

On appeal by défendant from a decree of the Circuit Court for the 
Western District of New York, holdinj^ valid and infrins^ed certain 
claims of Ictters patent No. 539,1?!, granted î\Iay 14, 181*5, to H. H. 
Cumming-s, for an improvement in b-iîj-fillinî;; machine?, and ^^ranting 
an tnjunction and an accountmg. Tlie opinion of the Circuit Court is 
reported in 140 Fed. 97. 

J. C. Stur^eon, for appellant, 
Nathan Heard, for appellee. 

Eefore LACOMBE and COXE, Clrniît Judgcs. 

PER CURTAM. We atrree with the conclusion rcachcrl ty the 
judge o^ the Circuit Court, exccpt in one particular. lie hap !.^!i valid 
and' infrinj^-ed claims 1, 2, 6, i;>, 8, i), IS, 2i), and 75. One of the 
éléments of each of thèse claims is a "flexible bag opener" or an "elas- 
tic bag opener," which élément is not found in the defendant's machine. 
In his machine the bag opener is a rigid, inflexible, knifelike blade, 
which descends and rises vertically. It is not at ail necessary tliat it 
should perform the function attributable to the flexibility of the com- 
plainant's opener, which moves in the arc of a circle and cannot 
operate successfully without a certain anioimt of elasticity. In defend- 
ant's machine the resiliency of the bags pressing against the knifelike 
opener furnishes ail needed flexibility. The almost infinitésimal move- 
ment of the knife, assuming it exists, is entirely negligil)Ie. 

Other claims hâve as an élément a bag opener without any qnalify- 
ing adjective, and, as nothing in the patent or the prior art requires the 
limitation of thèse claims to the précise form of opener shown, we think 
them valid and infringed. In al! other respects we are in accord with 
the opinion of the Circuit Court, and find it unnecessary to add to the 
fnll and accurate discussion of the issues involved. 

The decree should be modified by a finding of noninfringement 
as to claims 1, 2, 6, 13, 8, 9, 18, 29, and 75; and, as so modified, 
it is affirmed, but without costs of this court 
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CIIESAPEAKE & O. S. S. CO. v. MORRIS. 
(Circuit Court, S. D. New Yorli. Deceiuber a, lOOG.) 

Convers & Kirlin, for complainant. 
A. Opdyke, for défendant. 

LACOMBE, Circuit Judge. Complainant îs in error in stating that 
the "évidence" on which he' relies hère was "offered and excluded" in 
the District Court. It was ail set forth in the record in that court, 
and apparently was considered by the district judge, as it certainly 
was by the Court of Appeaîs. 148 Fed. 11. The very point relied on 
hère, that such évidence tended to show a condition précèdent as to the 
Rapidan, was urged upon the attention of the court and fully consider- 
ed, and that évidence was held insufficient, even if uncontradicted, to 
sustain the contention made, because it was apparent on the face of the 
papers that there was "an entire contract, not seven separate ones." 
If complainant desired to reform that contract so as in efïect to make 
separate contracts ont of it, he should hâve applied to a court of equity 
long ago. The présent application is in substance and effect an effort 
to reargue a point which was fully considered by the court and 
decided adversely to défendant in the admiralty cause. Had that 
court found the point meritorious, it would, with the broad équitable 
powers which admiralty courts possess, hâve found some way to re- 
lieve the défendant in that cause. Therefore this motion is denied. 

It may be added that the writer, weighing the oral testimony relied 
on as against the written testimony which the contract afforded, was 
satisfied that the fact was not as the witness asserted, but that his 
memory of the transactions was inaccurate. 



BROOKS V. SOUTHERN PAC. CO. 
(Circuit Court, W. D. Kentucliy. Deceiuber 31, 190G.) 

1. COMifEBCE— CaBEIEBS— FkDEBAL EmPLOYERS* LIABILITY ACT — CONSTITUTION- 

ALixy. 

Act .Tune 11, 1000, c. 3073, 34 Stat 2.32, "relating to tlie lialDility of com- 
mon carriers • * • eugaged in commerce between tbe states » • » 
to their employés" as stated In its tltle, and wliicli malces evei-y such. car- 
rier liable to any employé or liis persoual représentative for ail damages 
whicli may resuit from the négligence of any of its officers, agents, or em- 
ployas, or by reason of any defect or Insufficiency due to its négligence in 
its cars, englues, appliances, machinery, traelv, roadbed, ways or worlis, is 
not a régulation of Interstate commerce, but establishes new rules of lia- 
biiity, growing out of the relation of master and servant, which, if valid, 
are binding on ail courts, both state and fédéral, but which hâve no such 
relation to Interstate commerce as to brinj? them wlthin the constitutional 
povver of Congress to regulate such commerce, and the act Is, for that 
reason, void. 

2. Same. 

Act June 11, 1906, c. 3073, 34 Stat. 232, which makes every conimon car- 
rier eugaged in Interstate commerce liable to any employé, or his Personal 
représentative, for ail damages wliich may resnlt from the négligence of 
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any of !ts offlcers, agents, or employés, or by reason of any defect or In- 
BuUicieucy, due to its négligence, ia îts cars, eugines, appliauces, maclaln- 
ery, ti'aok, roadbed, ways or worlcs. If it can be held a régulation of Inr 
terstate commerce, is still void for want of constitutional authority ia 
Congress to enact It, inasniucli as it is so framed that its provisions are 
ai)plicable alike to ail commerce, Includlng tbat between eitizens of tbe 
Bame state, and cannot be conflned to tliat wbicb is subject to tbe control 
of Congress. 

8. EXECUTOBS AWD Administbatobs— Capacitt to Sue in Akother Statk— 
Kentucky Statutes. 

Tbe Personal représentative of a décèdent qualifled In one state cannot 
sue in anotber state without authorization by tbe latter, and Ky. St. 1903, 
i§ 3878, 3879, wbich autborize tbe county court to emi)Ower a forelgn ad- 
iiiiuistrator to sue for "debts" due the décèdent cannot be InvoUed in sup- 
port of an action to recover damages for a tort. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 22, Executors and Ad- 
minlstrators, § 2330.] 

At Law. On demurrer to pétition. 

Wm. M. Smitli, J. E. Torrence, and S. C. Bloss, for plaintiff. 

Alexander P. Humphrey, for défendant. 

Wm. R. Harr, amicus curiœ. 

EVANS, District Judge. Morris S. Brooks, a citizen and résident 
of Kansas, but employed by the défendant as a fireman on one of its 
locomotives engaged in interstate commerce in the state of Nevada, 
having been kiiled in the latter state on June 16, 1906, by the négli- 
gence of certain of his fellow servants in the same occupation, the 
plaintifï, N. C. Brooks, his mother, was qualified as his personal rep- 
résentative by the probate court of Cowley county, Kan. Thereafter 
she, alleging herself to be a citizen of Kansas, instituted this action 
against the défendant, a citizen of Kentucky, seeking to recover $25,- 
000 in damages for the injury to her son, resulting from the alleged 
négligence of the defendant's employés. The défendant filed a gên- 
erai demurrer to the pétition, and the questions thus raised hâve been 
elaborately argued. 

The Attorney General of the United States, conceiving, we suppose, 
that the United States had some interest in the case, sent one of his 
spécial assistants to intervene on behalf of the government. When the 
application was made, it was objected by the défendant that this was a 
litigation strictly inter partes, with which the United States had no con- 
cern. The court found it difficult to see how any other conclusion 
could be reached, and, indeed, in ail such cases neither of the parties 
really interested might désire to be affected by the contentions of any 
outside person. But, while it is not thought that such a practice 
should be especially encouraged, inasmuch as there is no statute or law 
which authorizes or directs the Attorney General to support by argu- 
ments in the courts generally the législation of Congress where the 
United States is not a party, nor its interests involved in any tangible 
way, yet the court, desiring light upon the very important questions in- 
volved in the case, decided to hear the spécial assistant of the Attorney 
General as a f riend of the court ; but, as both of tlie parties in interest 
in the litigation might désire to combat his views if regarded as con- 
flicting with the grounds and arguments upon which they, respective- 
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ly, might désire to rest the case, the court thotight it best that he should 
speak first, and he did so at length. 

Some question was also made as to whetiier a personal représenta- 
tive qualified in Kansas could sue in any other state without authority 
from such other state, and some cases would seem to support that con- 
tention, but in view of the act of Congress, to which we shall present- 
ly allude, and other somewhat obvious considérations, we hâve con- 
chïded that this contention, which was indecd not much pressed, should 
not at présent prevail. Kansas was the domicile of the deceased fire- 
man, and the défendant does not operate its railroad within that state. 
Being his domicile at the time of his death, that fact, per se, gave 
jurisdiction to the court there to appoint his administratrix. Ile was 
killed in Nevada, and the défendant is a citizen of Kentucky. In nei- 
ther of those states is it probable that the deceased fireman had any 
assets to give jurisdiction to the courts of either state for a similar pur- 
pose. A mère claim for damages for a tort does not seem to be assets 
for such purpose. So that from necessity, and in order that the plain- 
tif? may hâve a remedy which could be enforced against a corporation 
which did not hâve a résidence in the state of domicile, we are in- 
clined, for the purposes of a suit based on the act of Congress, to treat 
the plaintiff as the personal représentative of Morris S. Brooks within 
the purview of that act, especially as we think the case ought to be 
decided upon broader grounds than those which would confine it to 
the legality of the appointment of the plaintitï. It was expressly con- 
ceded at the hearing bv plaintifif's counsel that she must succeed, if at 
ail, upon the provisions of the act of Congress relating to the liability 
of common carriers to their employés, approved June 11, 1906 (31 
Stat. 232, 233), which will presently be set ont in full. The plaintiff's 
case, in short, must stand or fall with that act. If it be a valid exer- 
cise of législative power, the plaintiff's right to recover damages is 
clear if the averments of the pétition be true. Otherwise the demurrer 
must be sustained. The questions involved are therefore of very 
great and possiblv far-reaching importance, and hâve deserved and 
received our most careful considération. 

The act referred to is as follows: 

"An art relating to liability of common carriers in tlie District of Columbla 
and territories and common carriers engaged m counnerce betweou tbe states 
and betwcen tbe states .ind foreign. nations to their employés. 

"Be it enacted by tbe Sonate and House of Représentatives of tbe United 
States of America in Congress assembled, tbat evory common carrier en- 
gaged in trade or commerce in tho District of Columbia, or In auy terrï- 
tory of the United States, or between tbe several states, or between any 
territory and auother, or between any territory or territories and any state 
or strtes, or the District of Columbia, or with foreign nations, or between 
tbe District of Columbia and any state or states or foreign nations, shall 
be liable to any of its employés, or, in tbe case of his death, to his Per- 
sonal représentative for the beneflt of his wi'dow and children, if any; If 
none, then for his parents ; if none, then for bis next of kin dépendent -apon 
h'm, for ail damages which may resuit from the négligence of auy of its 
offleers, agents, or employés, or by reason of any defect or insuffieiency due to 
îts négligence in its cars, engines, appliances, machinery, track, roadbed, ways, 
or Works. 

"Sec. 2. That in ail actions hereafter brought against any common carriers 
to recover damages for personal injufies to au employé, or where such injuries 
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luire rcsulted in his death, tlie faet that the employé may hâve been guilty of 
<-onti-ibutory nesligence shall not bar a reeovery wbere bis contributory negli- 
ireiK-G was sii^bt aud that of tbe employer was gross m comparison, but the 
dnniages Kball lie idiuiinislied by tbo jury in proportion to tbe amount of negli- 
izeuee attributable to sucb employé. AH questions of uegliseueo and coutribu- 
to]-y négligence shall be for tbe jury. 

"Hec. 3. That no eontract of en;|!loymeut, insuranc-e. relief I)encfit, or in- 
denuiity for injury or death entercd into by or ou behalf of auy employé, nor 
the aeeeptanee of auy sueh insurance, i-elief benefit, or indemnity by tlie person 
entitled thereto, shall constitute any bar or défense to any action brought to 
recover damages for personal injuries to or death of sueb employé: Provided, 
liowever, that npon tlie trial of sucb action against any common carrier the 
tlefendant may set ofC therein any suni it lias contributed toward any such in- 
surance, relief benefit, or indenniity that may bave been paid to the injured 
employé, or, in case of liis death, to bis personal représentative. 

"Sec. 4. That no action shall be maintained under this act, unless commenced 
within one year f roni the time the cause of action accrued. 

"Sec. 5. ïhat nothing in this act shall be lield to lirait ibe duty of common 
carriers by railroads or impair tho riglits of tbeir employés under the safety- 
applianc-e act of March second, eigliteen hundred and ninety-three, as ainended 
April tirst, eighteen hundred and nhiety-six. and March second, niueteen hun- 
dred and three." Act Juue 11, 190G, c. 3073, 34 Stat. 232, 233. 

To détermine the question.s before us, it is important clearly to under- 
stand the exact scope and purport of the act. While the title is not 
controlhng in the construction of an act of Congress, it may aid us 
in our investigation to note that the title in this instance labels the act 
as one relating to the liability of certain common carriers to their em- 
ployés. This label, so to speak, quite accurately describes the con- 
tents of the measure, for it in fact does nothing more than fix the lia- 
bility of certain common carriers to their em]Dloyés. The first section 
provides that every common carrier engaged in trade or commerce be- 
tween the several states shall be liable to any of its employés, or, in the 
case of his death, to his personal représentative for the benefit of bis 
widow, etc., for ail damages which may resuit from the négligence of 
any of its officers, agents or employés, or by reason of any defect or 
insufficiency due to its négligence in respect to its cars, etc. This sec- 
tion obviously abrogates the familiar doctrine of the courts, founded 
upon considérations of public policy, that an employé when entering 
the service of his employer is conclusively presumed to bave assumed 
the ordinary risks of the occupation, including those which may resuit 
from the négligence of his fellow servants. The second section im- 
poses, in complicated form, the doctrine of comparative négligence, so 
as greatly to modify the ordinary judicial rule that a person cannot 
recover if, by his own négligence, he so contributed to his own injury 
as that without it that injury would not bave occurred. Other sections 
further change existing laws in respects which bave no présent bear- 
ing on the discussion. If the act did no more than change the law as 
administered in the courts of the United States, and so as to control 
only cases pending therein, the right to do so by appropriate législa- 
tion might not be open to question, as mère judicial rules founded on 
the common law or upon considérations of public policy, but having 
ail the force of law, are no more sacred than législative enactmeuts, 
which may be altered or repealed at the will of Congress ; but its title 
and first section elaborately and unmistakably show that the scope 
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of the act in question is immeasurably différent, and Congress obviously 
intended it to be so. If the act be valid as a régulation of commerce, 
which is ail that was claimed for it at the argument, and doubtless ail 
that can fairly be claimed for it in any event, it is the suprême law of 
the land of gênerai application, and as such is binding upon ail courts 
— State and fédéral — and fixes imperative rules by which ail of them 
must hereafter be governed. 

It is manifest that législation of that scope, namely, législation de- 
signed to regulate commerce, must find its warrant in article 1, § 8, 
of the Constitution of the United States, which, for the purposes of this 
discussion, is in this language: 

"The Congress shall hâve power," among other things, " * * * to regulate 
conimerce with foreigu nations and among the several states and with the 
Indian tribes," and "* * * to make ail lavvs which shall be nec-essary and 
proper for carrying into elïect the foregolng powers." 

As we recently had occasion to point out, the construction of the last 
of thèse clauses is governed by the rule laid down in the opinion of the 
court in McCulloch v. Maryland, 4 Wheat. 421, 4 L. Ed. 579, which, 
while showing that constitutional limits are not to be transcended, also 
holds that in regulating commerce the National Législature must bave 
large discrétion in carrying into exécution the high powers conferred 
upon it in the manner most bénéficiai to the people, and if the end be 
legitimate and the act within the scope of the Constitution, then that 
ail means which are appropriate, which are plainly adapted to that end, 
and which are not prohibited, but which consist with the letter and 
spirit of the Constitution, are constitutional. 

Upon the législation now under discussion two questions arise, each 
of them of vital importance. The first is whether the subject-matter 
of the act, namely, the création and enforcement of liabilities growing 
out of the négligence of certain common carriers to their employés, is a 
régulation of commerce among the states within the meaning of that 
phrase in the Constitution; and the second is whether the act, if it 
does regulate commerce among the states, does not also regulate com- 
merce that is exclusively within the several states, and whether the 
latter is not so inseparably combined with the former as to condemn 
the whole act as unwarranted by the Constitution. In the opinion de- 
livered in the case of United States v. Scott, 148 Fed. 431, we recently 
had occasion to discuss similar questions, and need not repeat now 
much of what was said then, though we hâve industriously re-examin- 
ed the whole subject. 

Having found that the act of June 11, 1906, is not limited, and mani- 
festly was not intended to be limited to the purpose of changing cer- 
tain rules of law administered in the fédéral tribunals in suits for 
damages pending therein, but was designed to operate as a régulation 
of commerce under the clause of the Constitution referred to, we come 
to the first of the questions, viz. : Whether the act can fairly and 
properly be considered as a régulation of commerce in any sensé. Ob- 
viously the first inquiry is whether an act, strictly limited as this is to 
fixing liability to their employés of such common carriers as are en- 
gaged in Interstate commerce, is a régulation of such commerce ; that 
is to say, does it prescribe a rule for carrying on commercial intercourse 
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among the states, which seems to be the essential requisite in sudi légis- 
lation? The solution of that question may, and probably must, dépend 
upon whether a rule of liability for injuries is or by any reasonable 
probability can be regarded as commerce or a rule for carrying it on 
in any sensé whatever, either as the word is used in the Constitution 
or otherwise, Commerce bas been described by the Suprême Court in 
many cases, from 1824, in Gibbons v. Ogden, 9 Wheat. 189, 6 L,. Ed. 
33, down to very récent times, but it has never been deemed désirable 
to give the word any hard and fast définition in view of the great 
changes constantly occurring in the business affairs of the world. It 
may help us to note that Webster defines commerce to be "the exchange 
or buying and selling of commodities, especially the exchange of mer- 
chandise on a large scale between différent places or communities ; 
extended trade or traific." In Gibbons v. Ogden, it was said that 
commerce is more than traffic ; it is intercourse, and that it is regulated 
by prescribing rules for carrying on that intercourse. In many cases 
it has been held by the Suprême Court that commerce includes naviga- 
tion and transportation of both persons and property, as well as traf- 
fic generally, and ail the cases agrée in treating the word "commerce" 
as one of large and extensive meaning. In Hopkins v. United States, 
171 U. S., at page 597, 19 Sup. Ct., at page 47 (43 L. Ed. 290), speak- 
ing through Mr. Justice Peckham, the court said: 

"Définitions as to what constitutes Interstate commerce are not easlly given 
so that they shall clearly deflne the full meaning of tbe term. We lîiiow from 
the cases decided In this court that it is a term of very large significanee. It 
comprehends, as it is said, intcreourse for the» purposes of trade in any and 
ail its forms, including trapsportation, purchase, sale, and exthange of cflm- 
modities between the eitizens of différent States, and the power to regulate it 
embraces ail the instruments by which suoh commerce may be conducted. 
Welton V. Missouri, 91 U. S. 2Î5, 23 L. Ed. 347 ; Mobile County v. Kimbali, 102 
U. S. 691, 26 I>. Ed. 238; Gloucester Ferry Company v. Pennsylvania, 114 U. 
S. 19(1, .5 Sup. Ct. 826, 29 L. Ed. 158; Hooper v. California. 15.5 U. S. (>48, 053, 
15 Sup. Ct. 207, 39 L. Ed. 297 ; United States v. E. C. Knight Company, 156 U. 
S. 1, 15 Sup. Ct. 249, 39 L. Ed. 325." 

And the instruments by which commerce may be carried on neces- 
sarily vary as improvement and invention expand the opportunities and 
facilities therefor. Many cases might be cited showing the varions 
applications of the word "commerce" to existing instrumentalities of 
traffic, but it is not deemed necessary to elaborate that phase of the 
discussion. Certainly section 8, art. 1, of the Constitution gives Con- 
gress the power to regulate commerce among the states; and, as we 
hâve seen, it may do this by any law which is appropriate and plainly 
adapted to that end, and which is within the scope and consistent with 
the letter and spirit of the Constitution — conditions of great moment 
which cannot be overlooked. While the courts would be exceedingly 
slow to inquire into the mère appropriateness of législation, they can- 
not décline the duty of inquiring whether législation is within the con- 
stitutional power of Congress when a proper case demands the investi- 
gation, and a most patient considération of the question in this instance 
has led us to the conclusion — we think to the inévitable conclusion — 
that the act of June 11, 1906, only créâtes and imposes a liability upon 
certain common carriers to their employés, and in no way prescribes 
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ruies for carrying on traffic or commerce among the states, and conse- 
quently in no way régulâtes such commerce. If the opération of the 
act could in any wise affect commerce among the states, it would do 
so in a manner so remote, incidental, and contingent, as in no proper 
sensé to afford a factor of any value in determining the question now 
in contention. With what the Suprême Court has said in many cases 
before us, and with an open Constitution to control, we should be 
trifling with important things if we gave force to any other conclusion. 
Indeed, it may be said that it is obvious that Congress, in the act re- 
ferred to, had in contemplation no more than the création of the lia- 
bility mentioned, and it would be a most strained construction to hold 
that it included anything broader than that. Creating new liabilities 
growing out of the relations of master and servant on the one hand, 
and regulating commerce on the other, are two things so entirely dif- 
férent that confusion of the judicial mind upon them is hardly to be 
expected under normal conditions. In the opinion of the court the act 
does not regulate commerce among the states. While congress seems 
to bave desired in this instance to exert the power given by the Con- 
stitution for that purpose, it, in fact, regulated something which is 
not commerce at ail. 
• 2. But if we are in errer in the conchision that the act when prop- 
erly considered does not "regulate commerce among the states," there 
yet remains to be considered the second of the questions above stated, 
namely, whether the act, if it does regulate commerce among the states, 
does not also equally regulate commerce that is exclusively within the 
several states, and thereby embrace, not only ^atters which are con- 
stitutional, but also those which are imconstitutional in a way to make 
the two indivisible, and to bring the entire act under condemnation 
when subjected to well-established rules of construction. But, be- 
fore entering upon a discussion of this last cjuestion, it may not be 
inappropria te to recall the trite, but transcendently important, proposi- 
tion that, while the powers given to Congress are to be fairly and even 
liberally construed, especially in respect to the commerce clause of the 
Constitution, yet those powers hâve a limit beyond which Congress 
cannot legitimately go. We should not grow restive under the re- 
strictions and limitations of that great instrument, for the stability of 
our institutions largely dépends upon their enforcement, and so great 
is our respect for the législative brandi of the government that we 
shall always regard any overstepping of those bounds by that body to 
bave been an inadvertcnce. This the courts can and should correct 
when thev come to look more critically into the subject than Congress 
had probablv had the opportunity to do. 

In the Trâde-Mark Cases, 100 U. S. 83, 25 L. Ed. 5.50, the Suprême 
Court had before it in concrète form the second question to which 
we hâve just referred. The following syllabi prefixed to the report of 
that case clearly and accurately summarize the points decided, and 
présent at once and in succinct form the propositions of law upon 
which the question now under discussion must turn : 

"If an act of Coiiarress can in iiny case be extended, as a régulation of com- 
merce, to trade-marks, it mnst be limited to tlieir use in 'commerce with foreîKU 
«ations, and among tUe several States, and with the Indian tribcs.' .The legis- 
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latlon of Congress In regard to trade-marks Is not, In Its ternis or essentlal 
character, a régulation thus llmited, but in its language embraces, and wa« 
Intended to embrace, ail commerce, includlng that between citizens of the same 
Btate. That législation Is vold for want of constitutlonal authority, inasmucb 
as it is so framed that its provisions are applicable to ail commerce, and caa- 
not be confined to that which is subject to the control of Cîongress." 

Sutherland, in his work on Statutory Construction (section 169), 
says : 

"In this country législative bodies hâve not an unlimited power of législa- 
tion. Constitutions exist which contain the suprême lavv. Statutes wbicb con- 
travene their provisions are void. Courts bave power, and thej' are charged 
with the judicial duty, to support tlie constitutions under wbieh they act 
against législative encroachmeuts. They will déclare void acts which conflict 
with paramount laws." 

And in section 170, he states the gênerai principle applicable to this 
case, as foUows : 

"It may be laid down generally as a sound proposition that one part of a 
Btatute can not be declared void and leave any other part in force, unless the 
statute is so composite, consistlng of such sepjuable parts that, when the vold 
part is eiîmlnated, another living, tangible part remains, capable by itsi own 
terms of belng carried into elïect, consistently with the Intent of tbe Législa- 
ture which enacted it in connection with the void part. If it is obvions that 
the Législature did not intend that any part should hâve effect Unless the 
whole, încluding the part held void, should operate, then holding a part void 
invalidâtes the entire statute." 

The text of the author is supported by many cases, state and fédéral, 
cited in his notes. 

The gênerai doctrine has been reannounced in numerous cases by the 
Suprême Court. In Baldvvin v. Franks, 120 U. S. 686, et seq., 7 Sup, 
Ct. 656, 763, 32 L. Ed. 766, it vvas much emphasized, as it also had 
been in previous cases. And that there is no disposition to change this 
thoroughly established rule was unmistakably manifested when the 
Suprême Court, on the dav on which this case was argued, in Illinois 

Central R. R. v. McKendrée, 27 Sup. Ct.l53, 51 L. Ed. , held that 

an order of the Secretary of Agriculture regulating quarantine was 
void, because too broad in its scope, and, speaking through Mr. Jus- 
tice Day, said: 

"The terms of Order 107 apply to ail cattle transported from the south of 
this Une to parts of the United States north thereof. It would, tberefore, in- 
clude cattle transported within the state of Tennessee from the south of the 
line as well as those from outside that state. There Is no exception In the 
order, and in terms. it Includes! ail cattle transported from the south of the 
line, whether within or without the state of Tennessee. It Is urged by the 
governraent that it was not the intention of the Secretary to mal^e provision for 
intrastate commerce, as the récital of the order shows an intention to adopt 
the state line, when the state by its Législature has passed the necessary laws 
to enforce the same completely and strictly. But the order in terms applies 
alike to Interstate and intrastate commerce. A party proseeuted for violating 
this order would be within its terms if the cattle were brouprht from the south 
of the Une to a point north of the Une within the state of Tennessee. It is 
true the Secretary récites that législation has been passed by the statè of Ten- 
nessee to enforce the quarantine line, but he does not limit the order to Inter- 
state commerce coming from the south of the line; and, as we hâve said, the 
order in terms envers it. We do not say that the state Une niigbt not be 
adopted In a proper case, in the exercise of fédéral authority, if llmited in Its 
effeet to interstnte commerce coming from below the Une, but that 1» not thf 
148 F.— G3 
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présent order, «nfl we mtist deal with It as we find It. Nor hâve we the power 
to so IjHiit the Secretary's order as to make It apply only to Interstate com- 
merce, which it Is urged Is ail that l.s herç involved. For aught tliat appears 
upon the face of the order, the Secretary Intended It to apply to ail commerce, 
and whether he would hâve made such an order, if strictly limited to Inter- 
state commerce, we hâve no means ot kno\>'ing. The order is in terms single, 
and indivisible." 

After quoting from United States v. Reese, 93 U. S. 221, 23 L. Ed. 
563, and from the Trade-Mark Cases, 100 U. S. 99 (25 L. Ed. 550), 
thé court added: 

"We tl)inli thèse principles apply to the case at bar, and that this order of 
the Secretaiy, undertaking? to niake a stringeiit régulation with highly pénal 
conséquences, Is single in character, and includos commerce wholly within the 
State, thereby exceeding any authority which Coiigress intended to conter upon 
him by the aet in question, If the same is a valid enactment." 

With this perfectly plain rule before us, we must, by its requirements, 
test the act of June 11, 190G, which, we repeat, provides that "every" 
common carrier engaged in interstate commerce shall be Hable to "any" 
of its employés, or in case of his death to his personal représentative, 
for "ail" damages which may resuit from the négligence of "any" of 
its ofhcers, agents or employés, or by reason of "any" defect or in- 
sufficiency due to its négligence in its cars, etc. Language could hard- 
ly be broader or more comprehensive in its scope. Argument vi'as 
made attempting to show that the language should be construed to 
create a liability only where the employé was at the time of the in- 
jury engaged upon interstate commerce ; but the words of the statute 
are plain and unambiguous, and, if they admit of any construction, it 
clearly does not admit of the one contended for. On the contrary, as 
already emphasized, that language expressly is that every such com- 
mon carrier shall be liable to aiiy of its employés for ail damages 
which may resuit from the négligence of any of its employés or by 
reason of any defect in cars, etc. The rule is elementary that where 
language is plain it admits of no construction, but must be taken in its 
obvioUs signification, and to mean what it says. The act in question 
was attemptetl to be likened to that of March 2, 1893, usually known as 
the "Safety Appliance Act"; btit, in ail the respects with which we are 
concerned. the provisions of the latter act are wholly différent from 
those of the former, as will at once be seen by comparing section 1 of 
the safety appliance act with section 1 of the act of June 11, 1906. 
Section 1 of the former provides that it "shall be unlawful for any 
common carrier engaged in interstate commerce by railroad to use on 
its line any locomotive engine in rnpving interstate traffic which is not 
equipped, etc., * * * or to run any train in such traffic after said 
date that bas not a sufficient number of cars in it so equipped," etc. 
Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Gomp. St. 1901, p. 
3174]. This comparison at once makes manifest the différence between 
the tivo acts. No doubt it is for this reason that small question bas 
ever beer^ made. as to the constitutionality of the safety appUance act. 

Furthermore, the act of June 11, 1906, obviously incliides ail of 
the employés of every common carrier which is engaged in interstate 
commerce, whether the'employé is so engaged or not. If the common 
carrier be itself engaged in interstate commerce as part of its business, 
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it is wholly immaterial, under the terms of the act, whether an injurecl 
employé was ever so engaged. Take as an illustration near home: 
The Louisville & Nashville Railroad Company has an important branch 
which only extends f rom Louisville, on the northern border of the state, 
to Lexington, near its center, and the business of that branch is neces- 
sarily for the most part confined to commerce entirely in Kentucky. 
That company also has very large shops in Louisville, at which it em- 
ploys a very great number of servants. Its gênerai offices are hère, 
in which are many clerks. The duties of most of thèse employés, 
namely, those in its shops and gênerai offices, cannot possibly hâve 
any direct relation to Interstate commerce, and those of many of them 
can hâve no relation to Interstate commerce at ail. Yet the enactment 
that every common carrier engaged in Interstate commerce shall be 
liable to any of its employés for ail damages resulting from the négli- 
gence of any of its officers, agents, etc., embraces ail of the employés 
of that common carrier, whether or net those employés hâve anything 
to do with Interstate commerce. So, with a common carrier who might 
use horses and wagons in a gênerai business which might embrace 
the carriage of merchandise, say between St. Louis, Mo., and East St. 
Louis, m., or between Louisville, Ky., and New Albany, Ind. Novi', 
although small proportions of the carrier's business might be interstate 
and much the greater part be confined locally to St. Louis in one in- 
stance or to Louisville in the other, yet, as those common carriers were 
respectively and to some extent actually engaged in interstate com- 
merce, the act of June 11, 1906, would impose upon them the liability 
it créâtes, even though one of their employés might be injured in con- 
ducting the purely local business of the carrier, and whether or not he 
ever had anything to do with interstate commerce. 

An intelligent considération of the authorities will lead, we think 
necessarily, to the conclusions, first, that even if the act régulâtes com- 
merce in any possible constitutional sensé it is too broad and applies not 
only to interstate commerce, but also to that which is entirely within the 
states, respectively ; and, second, that the provisions of the act in thèse 
respects are single and altogether inséparable, the one from the other. 
Even if some part of the act might be sustained if it stood alone, yet, 
as ail its parts are inseparably connected, ail must fall if any should do 
so. The applicable rule is well established, and we do not hâve to go 
far for the reason upon which that rule is based. It is this: It cannot 
be presumed that Congress, when it so joined them together, meant to 
pass or would hâve passed either of them separately. In its opinion, in 
Baldwin v. Franks, 120 U. S., at page 687, 7 Sup. Ct., at page 660 (32 
L. Ed. 766) the court, quoting from its opinion in the Trade-Mark 
Cases, said: 

" 'While it may be true that when one part of a statute is valid and constitu- 
tional, and another part is uuconstitutional and void, the court may enl'orce 
the valid part, where they are distinctly separahle, so that each can stand 
alone, It is not within the judicial province to give to the words used by Con- 
gress a narrower meaning than they are manifestly inteuded to bear. In order 
tuât crimes may be punished which are not described in language that brings 
them within the constitutional power of that body.' And again, further on, 
lifter citing United States v. Réese, and quoting from the opinion in that case, 
it was said, page 99 of 100 U. S. (25 L. Ed. 550): 'If we should, in the cas« 
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before us, undertake to make by judicial construction a law wliich Congress 
did net make, it is quite probable we sliould do wbat, if tbe matter were now 
before tbat body, it wouLd be unwilling to do, namely, make a trade-mark 
law which is only partial in its opération, and which would complleate tbe 
rlghts wbich parties would bold, in some instances under tbe act of Congress, 
and in otbers under state law.' 

"Tbe same question was also considered and the former décisions ai^proved 
in United States v. Harris, supra: and in tbe Virginia Cou])on Cases, 114 TJ. S. 
270. 305, 5 Sup. Ct. 903, 29 L. Ed. 18."j. it wiis said tliut to bold otberwlse would 
be to substitute for tbe law intended by tbe Législature one tbey may never 
bave been willing by Itself to enact.' " 

This rule is also clearly stated in the opinion in Illinois Central R. R. 
Co. V. McKendree, and the subject has often been so treated by the 
State courts in cases which are collected in Sutherland in the vvork re- 
ferred to in sections 1(59 to 174 inclusive. Furthermore, it may be re- 
marked that in several instances the Suprême Court has held that city 
ordinances imposing- taxes on telegraph companies were void or not 
void as they differentiated a tax on Interstate business from one on 
state or local business alone. Sec Leloup v. Port of Mobile, 127 U. S. 
640, 8 Sup. Ct. 1380, 33 L. Ed.,, 311, and cases cited. In short, the 
Constitution of the United States, which firmly fixes our form of 
government, gives Congress the power to regulate Interstate commerce, 
but leaves to the states, respectively, the exclusive power of regulating 
that comerce which is carried on altogether within the limits of a 
state. Hère the' congressional enactment attempts, through the same 
provisions, to regulate commerce generally, including both Interstate 
commerce and that which is purely local to the states. It consequently 
embraces matters which are within and matters which are not within 
the reach of congressional power, and, as the matters which are within 
congressional competency are inseparably combined with those which 
are not, no part of the act can be sustained. Not because they 
were diffiçult, but because of widespread interest in the questions in- 
volved irt this case, we bave stated, probably with more than necessary 
fullness, the grounds of our décision, which we rest upon the two prop- 
ositions discussed, and thereupon hold that the act of June 11, 1906, is 
invalid. 

3. This conclusion, however, may possibly leave another question 
open, which is this : With the act eljminated, is a cause of action other- 
wise disclosed by the plaintiff's pétition in. this action by a citizen, of 
Kansas against a citizen of Kentucky? The cause of action arose in 
Nevada. At the common law, of course,; no action for damages would 
lie in favor ot an administrator where the injury had resulted in death. 
Such right always must depçnd upon some statutory enactment; The 
législation of Nevada upon the subject is found in the act of March 
24, 1905, amending section 3983 of the compiled laws of that state. 
L,aws 1905, p. 254, c. 148. The right to sue given by that statute to the 
Personal représentative seems to be made to dépend upon the strict 
condition that the action shall be brought in Nevada, and not elsewhere. 
This condition renders it more than probable that the right of action 
given by the statute is not transitory, because the right is given only 
where the suit is brought in Nevada. But, assuming that the action 
may be considered transitory in the gênerai sensé, we are then con- 
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fronted with décisions like those in Noonan v. Bradley, 9 Wall. 400, 
19 Iv. Ed. 757, and Maysville, etc., Co. v. Marvin, 59 Fed. 91, 8 C. C. 
A. 21, which rule that a personal représentative qualified in one state 
cannot sue in another state without the latter's authorization. In the 
last-named case it was distinctly held by the Circuit Court of Appeals 
of this circuit that a claim for damages for tort will not support an ex- 
ercise of the power given under sections 3878 and 3879 of the Ken- 
tucky Statutes of 1903, which authorize the county court to empower 
a foreign administrator to sue for "debts" due the décèdent. This 
décision was in accord with the doctrine of the Kentucky Court of Ap- 
peals in construing the statutes of that state. And, of course, if the 
act is eliminated, it is obvions that the pétition is insufiicient, because 
on its face it shows that the injuries of the deceased resulted from the 
négligence of his fellow servants. 

So that, from every point of view, the jud^ment of the court must 
be that the plaintiff bas not manifested by the averments of her pétition 
any right to recover in this action. The demurrer is therefore sus- 
tained, but, as required by the Kentucky Code, she will be given leave 
to amend her pleading, if so advised. 



HOW.VRD V. ILLINOIS CENT. E. CO. et al. 
(Circuit Court, W. D. Tennessee, W. D. January 1, 1907) 

No. 3,861. 
Commerce— Régulation of Interstate Commerce— Powebs op Conoress — 

LlABlLITT OF COMMON CaRRIEB TO ITS EMPLOYÉS. 

Tbe liability of a couimon carrier to its employés for personal Injuries 
Is not commerce, and the régulation of sucli liability with respect to car- 
riers ensaged in Interstate commerce is not witbin the power of Congress 
under the Interstate commerce clause of the Constitution. 

SAME— FEDERAL EmPLOTERS' LIABILITY AOT— CoNSTITUTIONALITY. 

Act .Tune 11, 1900, 34 Stat. 232, c. 3073, "relating to the liability of com- 
mon carriers • * * engaged in commerce between the states • » * 
to their employés," as stated' in its title, and which makes every such 
carrier liable to any employé or his personal représentative (or ail dam- 
ages which may resuit from the négligence of any of its offlcers, agents, or 
employés, or by reasoh of any defect or insufficiency, due to its négligence, 
In its cars, engines, appliances, machinery, track, roadbed, ways, or works, 
Is not a régulation of Interstate commerce, but déclares a new rule of lia- 
bility for torta applicable to a single class of employers, and is void as 
not within tbe constitutional power of Congress to regulate such commerce. 

Same. 

Act June 11, 1906, 34 Stat 232, c. 3073, which makes every common car- 
rier engaged in Interstate commerce liable to any employé or his personal 
représentative for ail damages which may resuit from the négligence of 
any of its offlcers, agents, or employés, or by reason of any defect or In- 
eulBciency, due to its négligence, in its cars, engines, appliances, machin- 
ery, track, roadbed, ways, or works if it can be held a régulation of inr 
terstate commerce is still void for want of constitutional authorlty in 
Congress to enact it, Inasmuch as it Is so framed that Its provisions are 
applicable alike to al] commerce, Ineluding that between citizens of the 
same state, and cannot be confined to that which la subject to the coutrol 
of Congress. 
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At Law. On demurrer to déclaration. 

Bell, Terry, Andersen & Bell and William R. Harr, Spécial Assist- 
ant to Attorney General of United States, for plaintiff. 
Burch & Biggs, for défendant. 

McCALL, District Judge. For certain wrongs and injuries înflicted 
by the défendant railroad companies upon a locomotive fireman, Will 
Howard, one of their employés, and from which he died, the plaintifï, 
as the administratrix of said Howard, sues the défendants for dam- 
ages, under and by virtue of an act of Congress, approved June 11, 
1906, and entitled "An act relating to liability of common carriers, 
* * * engaged in commerce between the states, * * * to their 
employés," and which is commonly known as the "Employers' Liability 
Act." (Act June 11, 1906, 34 Stat. 232, c. 3073.) 

To the déclaration the défendants interpose a demurrer. Without 
setting out hère the demurrer Verbatim, it is sufficient to state the 
grounds thereof, as summed up by the défendants' counsel in their 
brief, under four gênerai heads, as follows: (1) The act of Congress 
of June 11, 1906, is not a régulation of commerce, and is unconstitu- 
tional and void. (2) The act is unconstitutional, in that it makes no 
distinction between Interstate commerce and intrastate commerce, and, 
if a régulation of commerce at ail, it régulâtes intrastate, as well as 
Interstate, commerce. (3) The act is unconstitutional, in that it vio- 
lâtes the fifth amendment of the Constitution of the United States, 
which provides that "no person shall * * * be deprived of life, 
liberty or property without due process of law, nor shall private prop- 
erty be taken for public use without just compensation." (4) The act 
is unconstitutional, in that it contravenes the seventh amendment to 
the Constitution of the United States, which provides that "in suits at 
common law, where the value in controversy shall exceed twenty dol- 
lars, the right of trial by jury shall be preserved, and no fact tried by 
a jury shall be otherwise re-examined in any court of the United States 
than according to the rules of the common law." We hâve hère the 
constitutionality of the act of June 11, 1906, singly and sharply raised. 

The questions as to whether or not this particular plaintiff is entitled 
to a verdict upon the facts in this case, or whether common carriers 
engaged in Interstate trade or commerce should be made liable in this 
and similar cases, are of small conséquence in comparison to the ques- 
tion raised by the demurrer. Far above and beyond in its importance 
to ail the people of the United States is the question, is Congress au- 
thorized to enact the law under considération by virtue of the power 
delegated to it in article 1, § 8, cl. 3, of the Constitution of the United 
States, which provides "that Congress shall hâve power to regulate 
commerce with foreign nations, and among the several states, and with 
the Indian tribes"? Manifestly neither the merits nor the demerits 
of the act should be considered in determining its constitutionality. 

It is unnecessary to cite authorities in support of the proposition that 
Congress has no powers except tîiose expressly delegated to it, or 
necessarily and clearly implied from powers expressly granted. Hence 
it follows that, if Congress is empowered to enact the législation under 
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considération, that power must be expressly conferred by the Consti- 
tution, or is clearly incident to some power which is expressly given. 
Gibbons v. Ogden, 9 Wheat. 1, 6 L. Ed. 23. Unquestionably Congress 
bas the power to regulate commerce between the several states, be- 
cause that power is expressly granted by the Constitution. As is said 
in Veazie and Young v. Moor, 14 How. 568, 14 L,. Ed. 545 : 

"The design and effect of that power, as evinoed in the history of the Con- 
stitution, was to estalilish a perfeiit equality amongst the several states as to 
oommereial rlRhts, and to prevent unjust and invidions distinctions, whieh local 
Jealousies. or local and partial interests, might be disposed to introduce and 
maintain." 

To the same effect is Railroad Companv v. Richmond, 19 Wall. 584, 
22 L. Ed. 173. 

What is this power ? This question was asked by Chief Justice Mar- 
shall in the masterly opinion delivered by him in the case of Gibbons 
V. Ogden, 9 Wheat. 1, 6 L. Ed. 23, and which opinion bas been the 
chart for the bench and bar since that time in ail cases of this character. 
The answer to the question is terse: "It is the power to regulate," he 
said, "that is, to prescribe the rule by which commerce is to be gov- 
erned." In defining the extent of this power, the eminent Chief Jus- 
tice says: 

"This power, like ail others vested in Congress, is complète in itself, may be 
exereised to its utmost extent, and acknowledges no limitations other thaii 
thoSe prescribed by the Constitution." 

The sovereignty of Congress over the objects delegated to it is 
plenary, and the power over commerce between the several states "is 
vested in Congress as absolutely as it would be in a single government, 
having in its constitution the same restrictions on the exercise of the 
power as are found in the Constitution of the United States." Gibbons 
V. Ogden, supra. Without citing the great array of cases which sup- 
port the proposition, we may restate the well-settled rule that Congress 
bas full, ample, and plenary power to regulate Interstate commerce, 
and therefore to regulate the business of interstate commerce as car- 
ried on by common carriers. 

What is meant by the power to regulate commerce? As has been 
seen, it is the power to prescribe rules by which commerce is to be 
governed. Gibbons v. Ogden, supra; Welton v. Missouri, 91 U. S. 
279, 23 L. Ed. 347. But what is this commerce, for the régulation of 
which Congress has power to prescribe the rules, when carried on be- 
tween the states? This brings us face to face with the bone of con- 
tention in the case. With that question answered correctly, the remain- 
der of the way is comparatively smooth. 

"Commerce is the exchange, or the buying and selling of commodities. lu- 
tercourse." Webster. 

"Commerce unrtoubtedly Is trafic ; but it is sometàing more. It is Inter- 
course." Gibbons v. Ogden, supra. 

"Transportation of freight and passengers is commerce." Wabash, St. L. & 
P. E. R, Co. V. Illinois, 118 U. S. 557, T Sup. Ct. 4, 30 L. Ed'. 244. 

Interstate commerce is the trading and trafficking in commodities be- 
tween and amongst citizens of différent states. It is transporting by 
common carriers passengers and property from one state into another 
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State. It is the selling and buying of a commodity, or commodities, 
by a citizen of one state to a citizen of another state, which commodity 
is to be transported from the state of the seller to the state of the buyer, 
or to another state, and there resold, or used, as may serve the purpose 
of the buyer. The citizen may be an individual, firm, or corporation. 
Welton V. Missouri, 91 U. S.' 275, 23 L. Ed. 317; Mobile County v. 
Kimball, 102 U. S. 691, 26 L. Ed. 238; Gloucester Ferry Company 
V. Pennsylvania, 114 U. S. 196, 5 Sup. Ct. 826. 29 L. Ed. 158 ; Wabash, 
St. E. & P. R. R. Co. V. Illinois, 118 U. S. 557, 7 Sup. Ct. 4, 30 E- Ed. 
244; Hopkins v. United States, 171 U. S. 597, 19 Sup. Ct. 40, 43 L. 
Ed. 290. 

Thèse définitions do not solve the problem hère. The interstate fea- 
ture of it may be, and perhaps is, sufîiciently clear. But manifestly the 
character of commerce legislated about, or on, by the act in question, 
is not of the varieties or kinds heretofore mentioned. The commerce 
mentioned and referred to in the act of June 11, 1906, is the liability 
of common carriers, engaged in interstate trade or commerce, to their 
employés. Congress, by the enactment of this law, assumed that this 
liability is commerce, or so related to or connectée! with it as to fall 
within the power of Congress as a proper subject for its législation 
under article 1, § 8, cl. 3, of the Constitution of the United States. 

The demurrant challenges the correctness of this position, and in- 
sists that the liability of the employer to the employé for injuries is 
not commerce at ail, and that Congress exceeded its authority under the 
Constitution in enacting the law in question. No case of the fédéral 
Suprême Court, holding that such liability is commerce within the 
meaning of the commerce clause of the fédéral Constitution bas been 
cited, and I know of none. 

The Suprême Court of the United States bas, in cases on writs of 
error to the state courts, repeatedly upheld the décisions of the staté 
Suprême Courts where the latter courts bave sustained the validity of 
state statu*:es which altered the common-law rule in regard to com- 
mon carriers and made them liable to their employés for injuries, mtich 
in the same fashion as is done by the act under considération. Mis- 
souri Pacific Ry. Co. v. Mackey, 127 U. S. 205, 8 Sup. Ct. 1161, 32 
E. Ed. 107; Minneapolis & St.'E- Ry. Co. v. Herrick, 127 U. S. 210, 
8 Sup. Ct. 1176, 32 L. Ed. 109; Tullis v. Lake Erie & Western R. R., 
175 U. S. 348, 20 Sup. Ct. 136, 44 E. Ed. 192. 

It does not follow, howeyer, that, because the United States Suprême 
Court upheld the validity of thèse state statutes, that that is tantamount 
to deciding thât a fédéral statute to the same purport and effect would 
be valid. What was decided in ail or in many of thèse cases was that 
such state législation did not undertake to regulate interstate commerce, 
and was not obnoxious to the Constitution or to any law of the 
United States for that reason. This would necessarily be so under the 
well-known rule that the Suprême Court will follow the décisions of 
the Suprême Court of a state in its construction of its own statutes and 
Constitution, unless such statute or Constitution is obnoxious to the 
Constitution or laws of the United States. It would not necessarily 
follow, therefore, because it bas been held in several of the states 
that the liability of common carriers for injuries to their employés is 
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a proper subject for state governmental régulation, thèse state décisions 
net having been disturbed by the Suprême Court of the United States 
on revievv, that the liabiHty of common carriers for injuries to their 
employés is a proper subject for fédéral governmental régulation, for 
the very simple reason that many things are subjects of state govern- 
mental control which are not subject to fédéral control. I am unable to 
bring my mind to the conclusion that the liability of a common carrier 
to its employés for injuries is Interstate commerce, or commerce of 
any character, vvithin the meaning of the commerce clause of the Con- 
stitution. 

It is insisted that the relation between common carriers and their 
employés more or less affects Interstate commerce, and that this légis- 
lation more or less affects Interstate commerce, and for that reason it 
is within the power of Congress to regulate it. Chief Justice Fuller, 
speaking for the court in Williams v. Fears, 179 U. S. 278, 21 Sup. Ct. 
131, 45 L. Ed. 186 says : 

"If the power to regulate Interstate commerce applied to ail the Incidents 
to which said commerce might give rise, and to ail contracts which might be 
made in the course of its transaction, that power would embrace the entire 
sphère of mercantile activity in any way conneeted with trade between the 
States, and would exclude state control over many contracts purely domestic 
in their nature." 

In the case of Sherlock v. Alling, 93 U. S. 99, 23 L. Ed. 819, the 
court says : 

"Législation, in a great variety of ways, may affect cominerce and persons 
engaged in it, without constituting a régulation of it, within the meaning of 
the Constitution." 

See, also, State Tax Case, 15 Wall. 293, 21 L. Ed. 164, to the same 
effect. 

Congress has power to regulate; that is, to prescribe rules by which 
commerce is to be governed. Under this construction of the Inter- 
state commerce clause of the Constitution the "Safety Appliance Act" 
was passed. That act has been acquiesced in, if not sustained, by the 
Suprême Court of the United States. Perhaps its validity has not been 
questioned. The fact that the safety appliance act imposes a liability 
upon common carriers, and the further fact that that act has passed 
muster before the Suprême Court of the United States, and by that 
court its provisions bave been enforced, does not necessarily warrant 
the conclusion that the employers' liability act should be sustained. 

Our attention is called to that act, and the insistence is made that 
the safety appliance act and the employers' liability act are the same 
in character; and, if it is within the povi'er of Congress to enact the 
former, it must bave the power to enact the latter. There is a vast 
différence between the two enactments. In the safety appliance act 
(Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 
3174]), Congress lays down spécifie rules and régulations with which 
common carriers are required to comply. For a failure to observe such 
rules or perform such duties prescribed by Congress for the conduct 
and government of their business a penalty is provided, which. may 
be recovered by the United States government, and in addition it pro- 
vides : 
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"That any employé of any such coramon carrier who may be injured by any 
locomotive, car, or train in use contrary to the provisions of tliis act shall not 
be deemed thereby to hâve assumed the risli thereby occasioned, althougla con- 
tinuing in the employment of such carrier, after the unlawful use of such 
locomotive, car or train bas been brought to liis kuowledge." 

There the carrier is made liable to the employé, not simply becaiise 
he is injured, but rather because the carrier violâtes and sets at naught 
the rules for the government of its business, prescribed by Congress, 
and because, as a resuit of such violation, the employé was injured. 
This liability, in its nature and essence, is a penalty. The power of 
Congress to prescribe a penalty for the infraction of a rule or régulation 
which it is empowered to enact by the express terms of the Constitution 
is clearly and necessarily implied; but, if it was not so implied, then 
authority for its enactment is found in clause 18, § 8, art. 1, of the 
Constitution. 

In the act of June 11, 1906, Congress does not undertake to prescribe 
a rule or régulation for the conduct or government of the business of 
the common carrier, for the infraction of which a penalty or liability 
is imposed; but the act only déclares that the carrier shall be liable 
for ail damages to its employés, the resuit of the négligence of its 
oîficers, agents, employés, etc. In other words, the act abolishes the 
common-law rule as to fellow servants, as heretofore applied in the 
United States courts. There is no express grant of power to Congress 
over the subject of the liability of common carriers, or other employers, 
to their employés for torts ; nor, in my opinion, is there any express 
grant from which such power can be necessarily or even reasonably 
implied. The power to prescribe rules for the government of Inter- 
state commerce necessarily carries with it the power and right to dé- 
clare liability for their infraction. Otherwise, à statute prescribing a 
rule would be a dead letter. A government, with power to enact laws, 
but without power to enforce obédience to them, would be a bowling 
farce in thèse strenuous, practical times. Had the act prescribed some 
rule, or rules, for the safer and more expéditions transaction of the 
business of common carriers, and which they were to observe, and fixed 
the liability, as it is in the act, for their failure to observe the rules and 
régulations, we would hâve a différent act, and one very similar to the 
safety appliance act. 

My conclusion on this branch of the case is that the power of Con- 
gress to deiîne the liability of common carriers, engaged in Interstate 
commerce, to their employés, and to create rights of action in favor of 
"employés, and to define the method of procédure, can only be exercised 
when Congress in the first instance bas prescribed rules of conduct 
governing common carriers, and it is only for the breach of thèse rules 
that Congress bas the power to prescribe civil liability. Independent of 
Such rules, Congress has no power to define the liability of a common 
carrier to its servants on àccount of torts committed by other servants 
of the common carrier. Sherlock v. Alling, 93 U. S. 99, 23 L. Ed. 819. 

The second ground of demurrer in substance is that, if the act régu- 
lâtes commerce at ail, it régulâtes intrastate, as well as Interstate, com- 
merce. The act provides that every common carrier engaged in trade 
or commerce between the several states shall be liable to any of its 
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employés, etc. The rharacter of commerce — that is, whether it îs intra 
or inter state — is to be determined by the point of réception and the 
point of destination, and not by the number or length of railroads over 
whicla it is routed. Ail common carriers who haul or forward Inter- 
state commerce over any portion of its route are engaged in interstate 
commerce, if the several roads hâve existing a joint schedule of traffic 
rates for the purpose of handling through passengers and freight. 
Now, manifestly, the line of one of the carriers may lie wholly within 
a single state, yet it is engaged in interstate commerce if it maintains 
a joint traffic schedule of rates, and receives from an interstate road 
freight that comes from another state, and forwards it to its point 
of destination, or delivers it to a Connecting line. And under this act 
of Congress its liability to ail of its employés for ail damages is the 
same as is the common carrier whose line extends across the continent, 
when in point of fact this intrastate road may handle only one car or 
one train of interstate freight in a month, while, under the act, it is 
liable for ail damages to ail employés ail the time, even though at the 
time of the injury it is doing strictly an intrastate business. This in- 
firmity in the act is so plainly observable that I deem it unnecessary 
to further discuss it. Certain it is that the states hâve not delegated 
to Congress the power to regulate commerce wholly within a single 
state ; and, if Congress has the power to enact the law in question 
limited to interstate common carriers, it has, in this act, exceeded that 
power by including within its terms intrastate commerce. 

It was indirectly suggested in the argument that, if the court should 
take this view of the case, and hold that as the act reads it applies to 
intra as well as inter state commerce, it was not the intention of Con- 
gress that the act should extend to and embrace intrastate common 
carriers, and that this objection might be remedied by judicial interpré- 
tation and construction. The act is plain on its face. It applies to ail 
common carriers engaged in trade or commerce between the states, 
and imposes upon common carriers whose lines lie wholly within a 
state, if such lines do any interstate business, the same liability as a 
common carrier who handles only interstate business. 

Three davs before this case was heard, the Suprême Court of the 
United States, in the case of I. C. R. R. Co. v. McKendree, 27 Sup. Ct. 

153, 51 L. Ed. , decided a very similar question to the one raised 

hère against the contention of the plaintilï. In that case the Suprême 
Court was, among other things, asked to pass upon the validity of an 
order (No. 107) of the Hon. Secretary of Agriculture, made pur- 
suant to an act of Congress of February 2, 19i)3, the effect of which 
order was to ratify and adopt for the United States a quarantine line 
formerly adopted by the state of Tennessee, running from east to west 
through the state of Tennessee; die same not following the state lines 
between the states of Tennessee and Kentucky, or anv otlier States, 
This order prohibited the carrying of cattle from soutli of the line to the 
north of it, and, in effect, prohibited the carrying of cattle from a county 
in Tennessee south of the Une to a county in Tennessee north of it. The 
contention of the défendant was that the statute was unconstitutional, 
and, therefore, the order was a nullity, because it embraced in its terms 
intrastate, as well as interstate, commerce. It was insisted by the gov- 
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ernment that it was not the intention of the Secretary to make provision 
for intrastate commerce, as the récital of the order shows an intention 
to adopt the state lines.! In disposing of this contention the Supreine 
Court says : 

"The terms of order 107 apply to ail cattle traiiRported from the south of 
this line to parts of the United ytates nortli thereot. It would, tlierofore, iu- 
clude cattle transported within tlie state of Tennessee troiii the soutli of tlie 
line, aa well as those from outside that state. There is no exception in tlift 
order, and in ternis it ineludes ail cattle transiiorted from the south of the 
line, wliether within or witliout the state of Tennessee. It is urged by the 
goverument that it was not the intention of the Secretary to malce provisions 
for intrastate commerce, as the récital of the order shows an Intention to adopt 
the state line, when the state by its Législature has passed the neeessary laws 
to enforce the sanie completely and strictly. But the order in terms applies 
alike to Interstate and intrastate commerce. A party prosecuted for violating 
this order would be within its terms, if the cattle were brought from the 
south of the line to a point north of the line within the state of Tennessee. 
It! is true the Secretary recites that législation bas heen passed by the state 
of Tennessee to enforce the quarantine line; but he does not limit the order 
to Interstate commerce coming from south of the line, and, as we hâve said, 
tbe order in terms covers it. We do not say that tlie stato line might not be 
adopted in a proper case, in the exercise of fédéral authority, if limited in its 
efifect' to Interstate commerce coming from below the line ; but that is not the 
présent order, and we must deal with it as we find it. Nor hâve we the power 
to so limit the Secretary's order as to make it apply only to Interstate com- 
merce, whlch, it is urged, Is ail that is hère involved. For aught that appears 
upon the face of the order, the Secretary intended it to ap]ily to ail commerce, 
and whether he would hâve made such an order, if strictly limited to inter- 
state commerce, we bave no means o( knowing. The order is in terms single 
and indivisllile." Citing V. 'S. v. Reese, 92 U. S. 214-221, 23 L. Ed. rm; 
Trade-Mark Cases, 100 U. S. 82. 89. 25 L. Ed. 5Ô0; U. S. v. Ju Toy, 198 U. S. 
253, 262, 263, 25 Sup. Ct. 644, 49 L. Ed. 1040. 

Thèse principles apply to the act under considération, and by it Con- 
gress undertook to make a sweeping and far-reaching change in the 
law of torts as heretofore administered by the United States courts, 
touching the liability of common carriers to their employés. The act is 
single in character, and ineludes commerce, if it be commerce, wholly 
within the state, thereby exceeding the authority delegated to Congress 
by the Constitution of the United States. 

My conclusion is that Congress is not authorized, under the com- 
merce clause of the Constitution of the United States, to enact this 
législation, for the reason that the relation of Interstate common car- 
riers, engaged in interstate trade or commerce, to their employés, and 
their liability to them in damages for injuries sustained in their employ- 
ment, as the reSult of the négligence of any of their officers, agents, or 
employés, or by reason of any defects or insufiiciency due to their négli- 
gence in their cars, engines, appliances, machinery, track, roadhed, 
ways, or works, is not commerce within the meaning of the Constitu- 
tion. But, if it were, the act does not undertake to regulate this rela- 
tion or liability, but simply announces by an act of Congress a new law 
on torts, limited to a spécial class of those engaged in interstate com- 
merce. The act does not limit the liability which it seeks to impose up- 
on common carriers engaged in interstate trade and commerce to such 
common carriers, but imposes the same liability upon common carriers 
engaged in trade and cominerce wholly within the state. 
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Without discussing the two remaining grounds of demurrer, I am 
of the opinion that the demurrer is good, and must be sustained. An 
order will be entered in conformity with this opinion. 



THE OATC 

THE DAUXTLESS. 

(District Court, E. D. Virginia. October 20, 1906.) 

TowAflE— Loss OF Tow— Un.seawoethiness. 

Conflicting évidence considered, and licld not to sustain tlie allégations 
of a libel, that the slnklng of a barge while being towed with four others 
tandem behind it from Baltimore to Xortolk, and wlieu passing iuto Ilamp- 
tou lloads through the channel to the west of Thimble Light, was due 
to the négligence ot the tug, either in proceeding wiien tho weather was 
so storniy as to render it imprudent, or in navigation, but to show that 
the sinking was due to the un.seaworthiness of tlie bui'ge which was old 
and unable to stand the strain put upon it as flrst of the tow. 

In Admiralty. Suit to recover damages for loss of barge in tow. 

Edward R. Baird, Jr., for libelant 

John W. Oast, Jr., and Floyd Hughes, for respondent. 

WADDILL, District Judge. On the morning of the 14th day of 
March, 1906, the steam tug, Dauntless, 100 feet long, 400 horse power, 
left the port of Baltimore bound for Norfolk, with five loaded barges 
in tow ; one of which was the Oak, the property of the libelant. The 
Oak'was 140 feet long, SSJ^ feet beam, 303 tons net burden, and loaded 
with 630 tons of fertilizer, and was the hawser barge in the tow ; the 
hawser being 12ô fathoms long, foUowed by four other barges of 
about the same length, ail loaded, and on hawsers of about 75 fathoms 
each. On the evening of the same day, the tug and tow went into 
the port of Annapolis, on account of stormy weather, and remained 
there until the morning of the 16th, when they procecded, and again 
came to anchor in the Patuxent river, on account of like weather 
conditions ; remaining there until the morning of the 18th, wheh the 
voyage was again resumed. At that time the wind was about north- 
west, accompanied by snow, and continued in that direction until 
about 8 o'clock at night, when it changed to the southeast, and con- 
tinued from that point with increasing velocity until the morning of 
the 19th, when it reached from 25 to 30 miles an hour, and so con- 
tinued until the sinking of the barge. About 7 o'clock of that morning. 
the tu"' and tow were off Back river, and from that point pro^eeded 
on their course, with due allowance for drift to westward. fer Thimble 
lyight, making slow progress, with the wind and sea on the port bow ; 
the weather conditions while unfavorable, not being such, in the 
es^imition of the master of the tug, as to delay the trip. Upon 
reaching the vicinity of Thimble Light, the tug having changed her 
course tb westward to go into Hampton Roads throu.'^h the swash 
channel, and to the westward of Thimble Lip-ht, while D'issing Thimble 
Light, and about a mile thereîrom, with the light about a beam. of 
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the barge, and about 10 :30 in the forenoon, during the weather con- 
ditions existing as aforesaid, the Oak was observed to be settling by the 
stern, and, in a short time, she sunk. Tlie tug thereupon eut loose 
from the barge, the tow was broken up and came to anchor; the tug 
subsequently proceeded to Norfolk with two of the barges, and the 
remaining two were taken up by two otlier tugs ; the crevv of the 
sunken barge being taken on board the Pamlico, and brought to Nor- 
folk. 

The libel in this case is to recover for the loss of the barge, Oak, 
and the cargo of fertilizer and personal effects on board ; the same 
having proved a total loss. The charges of négligence by the libelant 
and respondent, respectively, place the responsibility for the sinking 
of the barge one upon the other; and while many counter spécifica- 
tions of négligence and acts of omission are made, the case turns 
solely upon the issue of fact as to whether the sinking of the Oak 
was caused by the négligence of those navigating the Dauntless, in 
proceeding under existing conditions, having regard to tide, wind, 
and sea, to the westward of Thimble Light into shoal water, or from 
the unseaworthiness of the barge. The légal questions involved relate 
to the duty owed by the tug to the tow under her charge, on the one 
hand, and of the obligation of the Oak to be in seaworthy condition for 
the voyage in hand, on the other ; and are too well settled to admit of 
serions controversy, or to call for spécial comment by the court. Con- 
sidérable évidence was adduced by the parties, respectively, and the 
libelant sought to show that, in addition to the négligence at the time 
of the sinking of the barge, that the same had been subjected by the 
tug's négligence, to undue strain and increased exposure, by alleged 
improper navigation in shoal waters after leaving Back River Light, 
to the point of departure for Hampton Roads, and, on account of 
which the Oak had struck bottom twice before she finally sank near 
Thimble IJght ; due notice of which striking was signaled to the tug, 
but not heeded by her, as claimed by the libelant. After mature con- 
sidération of ail the évidence, the conclusion reached by the court is 
that the claim that the barge, Oak, grounded before the occasion on 
which she sank at the point near Thimble Light, is not sustained. The 
fact that neither of the other barges encountered trouble, though one 
of them, at least, and probably two of them, and the tug, were of quite 
as heavy draft as the Oak, coupled with the Oak's failure to make 
known thèse two groundings, convinces the court that they did not 
take place. Whatever may be said as to the condition of the sea at 
the time of the sinking of the barge, and for several hours prior 
thereto, there was nothing to indicate or make probable that the Oak 
would hâve grounded, and the other four barges escape. 

Corning to the accident, the évidence is conflicting as to what 
brouçht it about ; but taking ail of the f acts and circumstances into 
considération, and the fair inference to bé drawn therefrom, the court 
is satisfied that the sinking occurred because of the unseaworthiness 
of the barge. Oak, rather than from any négligence on the part of those 
in charg-e of the tug, in proceeding to the westward of Thimble Light. 
The évidence is overwhelming that the course to the westward of 
Thimble Light is the one usually taken by navigators in charge of tows 
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of the size and draft of the one in question, coming into Hampton 
Roads; and, in the judgment of the court, there did not exist on this 
occasion conditions which fnade it impracticable or undesirable thus 
to prOceed. On the contrary, it strongly preponderates in favor of 
that being, not only the proper, but the safe and more practicable, 
course to pursue, under the then conditions. It is true that there are 
shoals on either side of the inner channel to the westward of Thimble 
Light, over which it might not hâve been entirely safe to pass with a 
tow ; but it seems quite clear that the master of the tug, who was an 
exceptionally prudent and experienced man in his Une, having been on 
vessels for some 40 years, and none having higher quahfications, as 
is conceded, did not attempt to cross over thèse dangerous shoals, but 
proceeded in the channel, which was some 300 yards wide, between the 
shoals ; and the évidence demonstrates that the sinking occurred in this 
channel, and not upon either shoal. It is highly improbable that one 
of Capt. Jones' long expérience would hâve been so négligent in going 
in to the westward of Thimble Light, with a tow of this size, and un- 
der the existing conditions of wind and weather, as not to hâve pro- 
ceeded within, instead of outside of, the channel. Those in charge 
of the tug positively swear that he did keep in the channel on this 
occasion. Every disinterested witness likewise so testified, including 
the master of the steamer New York, who had shortly before passed 
out across the bay to Cape Charles, and who further stated that in 
returning that evening, he found the Oak settled in this channel. 

The court is convinced that the accident resulted from the unsea- 
worthiness of the barge, and not because of insufficiency in the tug, 
or any négligence on the part of her navigators, either at the sinking, 
or any other time during the voyage. The barge was an old one, had 
been in service some 13 years, and bought at second hand by the libel- 
ant; and it is quite apparent that when subjected to the test of the 
strain upon her as the hawser barge, of four other barges to her rear, 
of about 1,000 tons each. herself heavily loaded, and the prevalence 
of the then weather conditions, that she gave way, took water, settled 
astern. and quicklv sank. 

A decree may, therefore, be entered, dismissing the libel, with costs. 



THE TUGBOAT NO. 8. 

THE CARFLOAT NO. 4. 

(District Court, S. D. New Yorli. November 7, 190G.) 

1. Collision— Stakboabd Hand Rule. 

Tlie starboard hand nile does not apply to a vessel, although having an- 
other on her starboard side, where the latter has no deflnite course. 

2. Same— Stbam Vessels Cbossing— Insuitictent Lookoots. 

An outgoInK océan steamer from North river and a tug, with a car 
float in tow on her side bound from Jersey City to the East river, both 
held in fault for a collision between them, on the ground that neither had 
an efficient lookout, and neither signaled the other. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 40.] 
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In Admiralty. Suit for collision. 

Butler, Notman & Mynderse, for libellant. 

William Greenough, William S. Montgomery, and Henry G. Ward, 
for claimant. 

ADAMS, District Judge. The libellant, La Veloce Navigazioni 
Italiana a Vapore, was the owner of the steamship Nord America, 
which was in collision about 1 :45 o'ciock p. m. on the 33rd of Novem- 
ber, 1904, with a carfloat, 250 feet long, in tow on the port side of 
the New York, New Haven & Hartford tug No. 6. The sterns 
of the tug and float were about even and the float projected about 
160 feet ahead of the tug. The steamer was bound from her pier, 
at the foot of 34th Street, North River, to sea. The tug and float 
were bound from a pier below the Çommunipaw ferry, Jersey City, 
to the Harlem River through the East River.' The collision occurred 
in the channet 200 or 300 feet south and east of the white buoy mark- 
ing thé northeasterly corner of the anchorage ground in that vicin- 
ity, the eastèrh side of which is defined by a line running south-south- 
west.from' said white buoy. The collision occurred, a litt'.e to thé 
southward of thé buoy and a few hundred feet to the eastward of the 
sàid line, by the port corner of the float striking the starboard side 
of thé steamer forward 'oi the stern. Both vessels were moving ahead 
ât the time arid the conséquence of the blow Vi'as damage to the steam- 
er, said to aniount to $26,000. 

■ The, steamer allèges that the collision was occasioned by the fault 
of the tug (1) in having no proper lookout, (2) in proceeding across 
the anchcrage grounds and coming out of the same wi^hout giving 
any signal, (3) in starboarding her wheel without giving any signal 
thereof, (4) in not continuing under a starboard wheel so as to pass 
under the stern of the steamer, (5) in maintaining undue speed 
ând in not avoiding the collision by stopping and backing. 

Tiie tug allèges that the collision was caused by the steamer (1) in 
that having the 'tug and float on her starboard hand she failed to 
keep out of the way, (2) that she failed to stop and back in time, (3) 
that "she failed to observe the tow in time to comnly with her obliga- 
tion under the starboard hand ru'e, (4) that she did not bave a proper 
lookout and (5) that she failed to sound any warning signal of her 
approach or intended movements. 

The testimony shows that the steamer léft her pier under the charge 
of a Sandy H^ook pilot and proceeded down the river. Her movements 
were ad-ipted to the contingencies of navigation, which gradually 
brought her to the starboard side of the channel opposite the anchor- 
age grounds. About the time it became necessary to observe the tug 
and float on her starboard side, the attention of those on her were ab- 
sorbed by the movements of a schooner just ahead, which was ap- 
parently being towed to an anchorage across the steamer's bow. The 
steamer reduced ber speed to allow such a manœuvre on the schooner's 
part and failed to see the approach of the tug and float until shortly 
before the collision. The pilot did not see them until the steamer was 
on, a line with the white buoy. The pilot said that they were then not 
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taking a course across the river to the East River but were on a 
course of S. S. E., exposing the whole port side of the float broad on 
the steamer's bow, about 5 points, and might.have been bound down 
to the Baltimore & Ohio Railroad Company's yards on Staten Island, 
or to some place in that vicinity. When, almost immediately there- 
after, he saw they were swinging to the port and creating danger 
of collision, he rung up full speed on the engines, with a view of es- 
caping in that way but it was too late and the collision occurred. The 
steamer had a lookout but he was apparently too much engaged in 
observing the movements of the schooner to see the approach of the 
tug and fîoat. 

The tug made fast to the float heading in towards New Jersey, 
backed out and allowed the sterns to swing down the river. They 
then went ahead turning eastward, but did not pursue a straight course 
for the East River. They turned to the southward so much that at 
one time they were on a course nearly parallel with that of the steamer. 
They sagged down the river and reached a point to the southward 
of the white buoy and were going over the anchorage ground. By 
this time the tow was getting headed more around and then the steam- 
er was first seen by the pilot, 800 to 1000 feet away, bearing 4 or 5 
points on the tug's port bow. The tug continued to turn and shortly 
afterwards the collision took place. A floatman on the float w^s re- 
quested by the master of the tug to keep a lookout and he did so, 
but inefficiently. He said in one place that he first saw the steamer 
when she was about two float leng'hs away ; that up to that time 
his view was obstructed bv the ferryboat Bound Brook, which came 
out from her slip, above the pier where the tug started from, bound 
across the river. In another place he said that he knew the steamer 
was coming because he had seen her when they were backing out, 
before the ferryboat partially obstructed his view. It is not c'aimed 
that a report of the steamer v,'as made at anv time. As the tug was 
intending to cross the channel. it was incumbent upon her to ni^tice 
vessels going either way and for her lookout to report them. Such 
a précaution would probably hâve avoided this verv careless colhsi^n. 

The steamer candidly admits that she was in fanlt and only asks for 
half dama<5res. The +ii£j urines that there ">"^s no farl*^ nn '-'pr mr*^ Ko_ 
cause under the starboard hand rule and Inspectors' Navigation Rule 
2, the steamer was bound to avoid her and give the necessarv si^fn^ls. 

The starboard hand rule does not apply to this case, thousrh the 
tug and float were on the starboard hand of the steamer, because the 
tug had no definite course. The failure of the steamer to see and 
siçnal the tow was undoubtediv a fault on her part without regard to 
the rule, but the fact that the tow swung so far down as to be navî- 
gating over the anchorage ground and her uncertain course give a 
somewhat différent aspect to the matter from that which would pre- 
vail if both vessels were in ordinarily navig-able waters, wliere other 
vessels would naturally be encountered, and the starboard hand rule 
was observed by one of them. It seems that the tug was in fnult 
for failing to see, or receive a report of the steamer, until a collision 
was imminent. The tug's continued swing toward the steamer's course 
148 F.— 64 
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in the absence of the exchange of signais was clearly contributory to 

the collision. It was a case where both vessels were négligent with 

respect to lookout duty and signais, and both should be condemned. 

Decree for the libellant for half damages, wiih an order of référence. 



NATIONAL BOARD OF MARINE UNDERWRITERS v. BOWRING & CD. 

et al. 

(District Court, S. D. New York. November 5, 1906.) 

Shipping— Loss OF Cargo— SiNKiNG or Ligitteb at Piisb. 

Evidence considered, In an action against the owner of a Ilghter to re- 
cover for loss of her cargo through lier sinlîing at a pier during tlie night, 
and held net to show that her sinlving was due to unseawortbiuess, but 
that It waa caused b.v a blow recelT«d from some unUnown vessel in col- 
lision with her, or from swella causiujj her to collide with a vessel or 
wharf alongside. 

In Admiralty. 

Black & Kneeland, for libellant. _; 

Convers & Kirlin, for Bowrlng & Co. 
James J. Macklin, for Johnson and Henjes. 

ADAMS, District Judge. This action was brought by the National 
Board of Marine Underwriters against Bowring & Company and 
Johnson and Henjes, the charterer and owner of the lighter Boaz to 
recover the value of 428 casks of dried fish lost or destroyed by the 
sinking of the said lighter in the night of October 19th or in the early 
morning following, between piers B. and C. Erie Basin, Brooklyn. 
The libellant was the assignée of several firms in Halifax, Nova 
Scotia, who in the month of October, shipped the said fish on the Red 
Cross Line steamer Rosalind bound to New York. The fish were 
destined for places in Porto Rico. The fish were shipped in good 
order on the Rosalind and when she reached New York, they were 
delivered to the respondent Johnson to be carried to the Porto Rico 
Line of steamers. Johnson was a lighterman and at the time had the 
Boaz, belonging to Henjes, under charter. After some delay the fish 
were raised and placed upon a wharf but they were found to be in such 
a bad condition that they were condemned by the Board of Health as 
putrid and dangerous to the public health and destroved under section 
1210 of the New York Charter. Laws 1901, p. 515, c. 466. The 
loss to the shippers was said to be $12,175. 

The libellant seeks to recover because it allèges that the lighter was 
in a defective, unfit and unseaworthy condition. Such condition is 
denied by the respondents. The unseaworthiness is sought to be 
established by the alleged fact that the vessel sank near her wharf 
without apparent cause. 

The testimony shows that the fish were duly delivered in New York 
by the Rosalind and loaded on thé deck of the lighter at the pier in 
Erie Basin. They were consigned to Bowring & Company, who ar- 
ranged for their transfer by lighter to the Connecting line. The dis- 
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charge from the Rosalind and the loading on the Boaz were completed 
on the 19th of October, and the lighter then remained in the sHp of 
pier B, where she was loaded, in charge of her mate, a compétent 
sailor, named Albert, about 38 or 40 years of âge. This action was 
brought January 11, 1906, and the service of the papers was the first 
notice received by the respondent Johnson, Albert's employer, of any 
claim to be made upon him. In the meantime Albert disappeared. It 
is shown that he went to sea about the middle of November and could 
not therefore be produced on the trial. His statements to several 
persons, however, were drawn out in cross examination by Bowring 
& Company which were not objected to by the libellant and were re- 
ceived in évidence. From them it may be gathered that the lighter was 
in good condition, not leaking, when the fish were loaded a little before 
6 o'clock p. m. After that the fish were covered with tarpaulins, which 
took over an hour, and the mate then went below and ail through the 
boat with the captain, who then left her. The mate at the time went 
down in the cabin and arranged to sit there and take care of the 
boat. He said that about 13 o'clock, the boat received several hard 
knocks from a swell she was subjected to and he looked outside to as- 
certain what caused the swell but could not do so ; that he then went be- 
low again and heard some water running in the hold, which he went 
to look after and saw the water running in; that he then started to 
pump and pumped in the rain for a couple of hours but finding he did 
not gain on the leak, went to a tug boat that was in the basin for as- 
sistance but was refused and he tried otherwise without success to ob- 
tain help and then went to pumping again but notwithstanding his 
efforts, the boat sank about 3 or 4 o'clock in the morning. The master 
of the lighter was examined in court and corroborated the statement of 
the mate so far as his knowledge went, and the statements with re- 
spect to the swells were corroborated by the watchman on the wharf, 
who said that the mate told him that he had been pumping ail night. 
In the latter respect the testimony is inconsistent as far as the state- 
ments go and the watchman's version, in this respect, should I think 
be disregarded because his account would indicate a sinking without 
a péril. The testimony taken altogether seems to show that the account 
given by the mate to the owner and to the master that the pumping 
commenced at midnight after the hard knocks should be credited. 

When the master left at 7 o'clock, the Boaz was lying outside of 
the lighter Harvester, which hauled in between the Boaz and the pier 
about 6 o'clock, after the Boaz had fînished loading. The Boaz was 
lying starboard side to the pier, head out, when the Harvester came and 
when the latter was put in between the Boaz and the pier, both 
were lying in the same direction. 

It is évident that some accident happened to the lighter during the 
night, because apart from the mate's account, it appeared that she, 
though about 40 years old, had been renewed, repaired from time to 
time and kept in good order. She was bought by Henjes about 6 years 
prior to the accident from the Pennsylvania Railroad, when he put new 
timbers, spars, railing and plank in her, recaulked her and altogether 
put her in good condition at an expense of about $3,100. The testi- 
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mony shows she was in a reas'onably sound and strongf condition. There 
is no suggestion of weakness or rottenness abotit the hull, frames or 
planking or that tlie caulking was defective in any particular. She had 
been regularly employed, carrying cargoes to the satisfaction of people 
using her. On the day before the accident she had carried 130 tons 
without developing any leaks, while this load was only 9G or 97 tons. 
She was insured to carry 100 tons and cargoes on lier were regularly 
covered by policies. 

There seems to be no doubt that the lighter by reason of swells 
from some passing steamers pounded heavily several times against the 
Harvester or the pier. On a survey held on the 26th of October, it 
was found that a 3x10 plank at the light water line on the starboard 
side about amidships was broken between 2 frames. The wood sur- 
rounding the break was found to be sound. A surveyor, who was in 
court as a witness for the libellant but wasnot put upon the stand until 
the close of the case when, some comment having been made upon the 
circumstance, the libellant examined him. He said that the broken 
plank was sufficient to account for the sinking. I bave no doubt that 
such is the fact and I think that no presumption of unseawOrthiness 
arises from the évidence in the case. 

Lribel dismissed. 



TIIE CROWN OF CASTILE. '• 

! (District Court, S. D. Nôw York. December C, 190C.) 

Admiralty — Pbactice— Extension of Kule 59. 

A vessel siied for nondelivery of cargo, ail of wliloh wàs reeeived and 
loadf d by the charterer, and for wbich bills of lading were signed by the 
. master vvitbput préjudice under the, terms of the charter, upon an allega- 
tioa of delivery of ,all cargo reeeived on board, Is pntitled by analogy to 
adniiralt.y rule 50 to bring in the charterer, in order to détermine in one 
action ail the matters arising out of the loss. 

In Admiralty. On exception to pétition of claimant. 

Convers & Kirlin, for claimant. 

Whitridge, Butler & Rice, for American-Asiatic Steamship Co. 

ADAMS, District Judge. This is an exception on the part of the 
American-Asiatic Steamship Compan}' to the pétition of the claimant 
of the steamship Crown of Castile to bring into the action the said 
Steamship Company. The claim of the libellant is for the value of 2 
cases of rubber, wbich it is alleged were shipped on the steamer at 
New York on the 23rd of August, 1905, for delivery at Kobe, Japan, 
subject to the périls of the seas and other exceptions,, for an agreed 
freight, wbich bas been paid. It is aheged that the 'steamship pro- 
ceeded to Kobe and deliyered 3 of the 5; cases but negligéntly failed to 
deliver 3 of the cases and the libellant seeks to recover the value of the 
same. The claimant. of tlie steamship subsecjuently filed the pétition 
mehtioned, in which it is alleged that à charter was execated between 
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the agents of the steamer and the American-Asiatic Company, which 
contained, among other things, thèse provisions, which are relied 
upon by the petitioner : 

"10. The cargo to be received :ind doUvored aloiigside. * » * Oaptain 
to report daily duriug loadiug at Cliarterer.s' office to sigu Bills of Ladiiig. 

:|: * 4 ^! * * * f): * =t= 

IG. The Master, or person appointed by bim, sbali sign Bills of Ladiug as 
prosented wlthout préjudice to thls charter, aiiy différences betwe(îii cliartered 
aud Bills of Lading freiglit beiug settled ou sailing; if in Chartcrors' favor, 
by usual Ca])tain'H draft against freight, payal)le at sight ou arrivai at a 
port of discharge to l)o selected by Charterers ; if in Steamcr's favor, in cash, 
less cost of Insurance; a suni of £200 to be withheld by Charterers until final 
settlement has been inade at ail ports of discharge for damage aud shortage 
claims on. account of steamer, but this amount iiot to be taken as a limita- 
tion of steamer's liability. The steamer to bave an absolute lien upou the 
cargo for freight, dead freight and demurrage. Charterers' liability, except 
for auy deflciency of Bill of Lading freiglit payable in cash, to eease ou ship- 
ment of cargo, providing same is worth freight, dead freight and demurrage 
(if auy)." 

The charter also contained the following clause, which is relied upon 
by the charterer: 

"13. steamer and Owners to be held responsible for the number of pack- 
ages signed for in Bills of Lading." 

The pétition allèges: 

"Eighth : The claimant and petitioner had and has no knowledge of the 
exact quantlty, contents or description of the cargo referred to in the bills 
of lading that were prepared by the charterers and signed by the uiaster. 
Ail the cargo referrod to in the lil)el hereiu that was actually loaded on 
board the vessel was delivered at the port of destination in aceordance with 
the ternis and provisions of the* charter party and bills of lading that wei'e 
issued therefor aud that evidcuced the coutract uuder which the goods were 
carried. 

Ninth : If any loss or damage oecurred to auy merchandise referred to in 
the libel herein and covered by the bill of lading issued therefor, sucb loss 
or damage oecurred while the said merchandise was in the custody aud cou- 
trol of the charterers, their agents, servants or représentatives, aud was 
wlthin oue or more exceptions in the bill of lading that was issued for the 
said merchandise, or was due to the négligence of the charterers, their agents, 
servants or représentatives in the custody and care of tUe cargo, and was 
not due to auy fault or négligence on the part of the petitioner or owuers of 
the steamship, their servants or agents, or auy one for whom tbey niay hâve 
been responsible. If the libellant is cntitled to any rccovery agaiust the 
ste.amship by reason of the matters set forth in the libel, the owuers of the 
said vessel are entitled to be indemnified witii respect to such liability by the 
charterers, the Ainericau-Asiatic Steamship Comiiany." 

The question in the matter is whether the claimant is en'^itled, under 
analogy to the 59th Rule, to bring in the charterer to indemnify the 
steamer in case it has to pay for the cases. 

It is urged by the steamer that, under the contract, the charterer 
undertook the entire business of receiving the cargo and loading it 
upon the vessel, including the providing of a wharf and the employment 
of clerks and watchmen to look after the cargo; that ail of the cargo 
that was delivered upon the whari for shipment upon the vessel re- 
mained in the custody of the charterer until it was actually placed upon 
the vessel; that the charterer prepared bills of lading for the master 



1014 148 FEDERAL REPORTER. 

to sign and he signed them in accordance with section 16, supra, wliich 
provided that the master should sign bills of lading as presented. 

It is alleged that the steamer actually delivered ail the cargo that 
was loaded upon her and it stated that if the loss occurred, it was while 
the cargo was in possession of the charterer and not by reason of any 
default on the part of the vessel and that if the libellant was entitled 
to any recovery against the vessel, the owners would be entitled to 
indemnity with respect to such liability from the charterer through 
whose default the loss, if any, occurred. 

The charterer, on the other hand, contends that the master of the 
vessel had an opportunity at the time the cargo was received to check 
it ofï and it was at his péril if he failed to ascertain the cargo actually 
received and for his négligence in this respect, the charterer is not in 
any way liable and therefore should not be brought into the action. 

In view of the provisions of the contract, taken altogether, I think 
that while it would hâve been more prudent for the master to check 
off the packages as received and sign for only such as were put on 
board, as in The Tongoy (D. C.) S5 Fed. 329, nevertheless, it seems 
that the best way to adjust the matters arising out of the claimed de- 
ficiency of cargo, will be to hâve ail the parties before the court on the 
trial. If the libellant establishes a case by the proof, and the petition- 
er's allégations are true, then doubtless the vessel was liable, with a 
right of action over against the charterer, if it was through the char- 
terer's default that the loss occurred, and if the charterer is in the 
action, ail the matters can be disposed of in one trial. It was to avoid 
a multiplicity of actions that the rule was established in collision cases, 
and has been extended by analogy to many other causes of action, of 
which it seems that this should be considered one. 

Exception overruled. 



HELLER et al. v. PENDLETON et al. 

PENDLETON et al. v. HELLEK et al. 

(District Court, S. D. New York. November 10, 1S)0C.) 

Shipping— Chaeteb Party— Breach by Delat in Repobting for Cargo. 

Wliere a charter party pro\ided that the vessel should be tight, staunch, 
stron.^. and in every way fltted for the voyage, and that she should pro- 
ceed under the charter after completing tlie voyage she was then on, no 
time for delivery being further specifled, a delay in reporting for cargo 
after completing her then voyage caused by the necessity for repairs to 
make her seaworthy was a breach of the contract, whlch renders her lia- 
ble for the damages resulting to the charterer. 

[Ed. Note. — For cases. In point, see Cent L)ig. vol. 44, Shipping, §| 165- 
IGS.] 

In Admiralty. Action by charterer for breach of charter and cross- 
action for demurrage. 

Hyland & Zabriskie, for Heller and Hirsh. 
Avery F. Cushman, for Pendleton and others. 
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ADAMS, District Judge. The first of the above entitled actions, 
Heller and Hirsh against Pendleton, was brought to recover damages 
for an alleged breach of a charter of the schooner M. V. B. Chiase, 
dated November 16, 1904. The contract was as follows: 

"Tliis Charter Party, made and conduded vipon in the City of New York, the 
16th day of November 1904 Eetween Pendleton Bros, agents for owuers, of the 
Sclir. 'M. V. B. Chase.' of New York of the hurtlien of 380 Tons or there- 
abonts, register measurement, now lying in the harbor of New Haven, Conn. 
of the tlrst part, and Mess. Heller, Hirsch & Co. of the second part,- wituess- 
eth, that the said party of the first part agrées in the freighting and charter- 
ing of the whole of the sald vessel, * * * unto said party of the second part, 
for the voyage fron» South Lynie, Conn. to Savannah, Ga. Siiffieient water 
guaranteed at loading place or charterers to uiove vessel to a place where 
there is sufflcient water and lighter cargo at their expense. Vessel clrawing alj't 
9 ft. light & abt l(i ft. loaded with full cargo coal ou the ternis following. The 
said vessel shall be tight, staunch, strong and in every way fitted for sucli a 
voyage, and receive on board during the aforesaid voyage the merehandise 
herelnafter raentioued. * * * xhe said party of the second part doth en- 
gage to provide and furnish to the said vessel a cargo of acid scrap, in bulk, 
estimated between e/70O tons the bills of lading to be signed without préju- 
dice to this Charter, and to pay to said party of the tirst part, or agent, for 
the use of said vessel during the voyage aforesaid, Ona dollar & twenty-five 
cents ($1.25) per gross ton delivered and charterers to load, trlm and dis- 
charge cargo free of expense to vessel and to tow vessel from New Haven to 
loading place or places and when loaded to sea. It is agreed that the lay 
days for loading and discharging shall be as follows (if not sooner despatched) 
commencing 24 hrs from the time the vessel is ready to receive or diseharge 
cargo. Dispatch for loading and discharging to be One huudred (100) tons 
per day. A delay at one place to be offset by qulcker dispatch at the other 
places and that for each and every day's détention by default of the said 
party of the second part, or agent Forty .$40.00 dollars per day, day by day, 
shall be paid by said party of the second part or agent, to the sald party of 
the first part, or agent. The cargo or cargoes to be received and delivered 
alongside. vi^ithin reach of the vessels tackles. It is understood that the ves- 
sel is now at New Haven discharging hiniber and to proceed under this char- 
ter after completing her présent voyage. » * * " 

It appears that the schooner prior to reaching New Haven was on a 
voyage from the south, and at the end of it she was in a condition 
requiring some repairs. Thèse were made and cost $320.62. They 
caused some delay in her reporting to the charterers. By reason of 
this they claim that though they did not insist upon a right to cancel 
the contract they were entitled to damages. 

The law in this connection is expressed in the (2d Ed.) Amer. & 
Eng. Ency. of Law, vol. 7, p. 206, as follows: 

"When there is no express stipulation in the contract of affreightment as to 
the time at whlch the vessel shall begin and complète her voyage, there is an 
implled obligation that the vessel shall sail without unnecessary delay and pro- 
ceed with ail reasonable dispatch to her destination, and for any injury caused 
by an unreasonable or unnecessary delay the shipowner is liable." 

It is provided in the contract that the vessel "shall be tight, staunch, 
strong and in every way fitted for such a voyage." This did not leave 
any margin for the vessel's repairs at the termination of the discharge, 
yet she was not then in a condition for delivery and some delay en- 
sued before she was fitted for service and the libellants claim that they 
were damaged thereby, in being obliged to incur extfa expense in 
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loading the cargo, lightering the same to the place where the schooner 
was finally loaded and further sustained a loss in interest on the value 
of the cargo during the time of delay, amounting to the sum of $1,600. 

South Lyme is situated upon an open roadstead and vessels of the 
size of the Chase when loading to the draft provided for in the con- 
tract, are obliged to leave the wharf and either take the goods in frora 
a lighter while lying in the roadstead or proceed to some port in the 
vicinity. When the Chase went to the wharf, Dccember ICth, she soon 
took ground and the niaster declined to remain there, whereupon the 
libellants' chartered steam lighter, upon the master's request, towed her 
to New London, where she was finally loaded. It is said, with ap- 
parent truth, that loading vessels in such a roadstead, becornes more 
dangerous and difficult as the season advances, hence the lightering 
became necessary through the vessel's default. I think this claim is 
fairly well sustained by the testimony and that the libellants are en- 
titled to succeed. Hence there will be a decree in their favor upon 
their libel, with an order of référence. 

The action of Pendleton et al. against the libellants for demurrage 
dépends to some extent upon the resuit of the commissioner's finding 
in the first action and he will consider it upon the merits and make 
such report thereon, both with respect thereto and the damages, as 
the ascertained facts may require. 



THE CHARLES TIBERGIIIEN. 

(District' Court, S. D. New ïorlv. September 28, lOOC.) 

Admiealty— CosTS— Pabty Brouoiit in by TEimON. 

TBe ciainicint of a libaied vessei, wlio l'or lus own protoction brinjrs in 
a tliird party by pétition under or by nnalogy to aduiiralty rule 50, is 
liable for tlie taxable oosts and expcuses of sueh iiew party in defend- 
ing, where upon a hearing both the libel and pétition «are dismissed, and 
Is not eutitled to hâve such cosfs taxed to the libelant 

In Admiralty. On appeal from taxation of costs. 
See 147 Fed. 307. 

Wing, Putnam & Burlingham, for Arnhold, Karberg & Co. 
Convers & Kirlin, for the Charles Tiberghien. 

ADAM S, District Judge. This action was brought against the 
steamship Charles Tiberghien by Arnhold, Karberg & Company to 
recover the damages sustained through the loss of certain goods ship- 
ped at New York for the East. The steamship brought in the charter- 
er, which probably would hâve been liable, if it had been decided that 
the libellants were entitled to recover, but the trial resulted in a déci- 
sion that the goods alleged to hâve been lost were actually delivered 
to the libellants and both the libel and pétition were dismissed. There- 
upon the charterer taxed its costs against the steamship and the latter 
sought to tax the same against the libellants. The clerk rejected this 
daim, whereupon the steamship appealed. 
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The question is whether an unsuccessful libellant should be held 
responsible for the costs incidental to the bringing in of a third party 
by the claimant of a vessel. 

The practice has uniformly been in this district to hold the party 
who brings in a tliird one, liable for the latter's costs where tliere is 
a dismissal of the pétition. This is based on sound reasoning, inas- 
much as the third party is brought in by and for the protection of the 
party invoking the remedy, under or by analogy to the 59th Rule. 
While there is much in the position of parties under some circum- 
stances, to warrant the allowance of charterer's costs to the claimant 
of the vessel and it seems to be the practice in other districts (The 
Maurice, et al. [D. C] 130 Fed. 634), it is a well established practice 
hère to hold the original defending party liable to the third party when 
brought in by it, for the taxable expenses of defending the action, and 
I fail to see any reason to justify the charging of such expenses to the 
original libellant upon a dismissal of the libel and pétition. If the 
libellant does not wish to run the risk of bringing the third part into 
the action and prefers to rely upon the original défendant, it does not 
seem just that he should be called upon to pay the expenses incurred 
when the third party is brought in for the protection of the second. 

Costs are always in the discrétion of the court and in some instances 
it might be proper to afford the relief hère sought, but such discrétion 
should not be exercised to impose the cos*:s upon a libellant when the 
third party is brought in for the benefit of the second, whose défense 
could hâve been established, under the décision in this case, without the 
présence of the charterer as a third party. 

The taxation is confirmed. 
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AMERICAN NEWS CO. v. UXITED STATES. (Circuit Court of Appeals, 
Second Circuit. November 10, 1906.) No. 77. Appeal trou» tlie Circuit 
Court of the United States for tlie Soutliem District of New Yorlti B''or opin- 
ion below. see 142 Fed. 786. A. il. Washbuni, for ai^pelUint. Before WAL- 
LACE, LACOMBE, and COXE. Circuit Judges. 

PBR CURIAJI. Afflrmed in open court. 



AUTOMATIC SWITCII CO. OF B.\LTIMORE CITY v. CUTLER-HAM- 
MER MFG. CO. (Circuit Court of Appeals. Second Circuit. October 15, lOfXÎ.) 
No. 118. Appeal from the Circuit Court of the^ United States for the Southern 
District of New Yorlt. For former opinion, see 147 Fed. 250. Before WAL- 
LACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. The motion to aniend the mandate in this case is granted, 
and the mandate will be recalled and amended, so as to authorize the Circuit 
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Court tcentertain a motion to permit the Automatic Switch Couipany, Ineor- 
poràted under the laws of the state of New York, to briug its original bill 
in tlie nature of a supplemental l)ill, in order to revive tlie suit as assignée of 
the original complainant therein. 



GASTONTA COTTON MFG. CO. v. W. U WELLS CO. (Circuit Court of 
Appeals, Fourtli Circuit. November 8, 1006.) No. 409. In Error to the 
Circuit Court of the United States for tlie AVestern District of North Carollna. 
O. r. Mason, A. Burvvell, and Edwin T. Cansler, for plaintifC in error. Murray 
F. Smith, J. Hirsh, and C. W. ïillett. for défendant in error. Betore GOFF 
and PRITCHAKD, Circuit Judges, and WADDILL, District Judge. 

GOFF, Circuit Judge, This case was remanded to this court by the Suprême 
Court of the United States, with directions to set aside the judginent thereto- 
fore rendered in this cause, and to proceed furtlier touching the jnerits as may 
be consistent With law and with the opinion of said court. 198 U. S. 177, 
25 Sup. et 640, 49 L. Ed. 1003. For the proceediugs heretofore had in this 
court coneeming this case, see 128 Fed. 369, 63 C. C. A. 111. For the opinion 
of the court tielow, see 118 Ped. 190, in which the case ismost fully and clearly 
stated. We consider it unneeessary to again set forth the facts involved lu 
this lltigation. The only question remaining for this court to dispose of is 
the action of the court below in directing a verdict for the appellee. The 
plaintifC in error eontends that said court erred lu withdrawing the cori- 
sideration of the case from the jury and directing a verdict for the plain- 
tiff below. The inslstence is that the évidence more than reasonably tended 
tb establish the plea. of payment, and that the jui-y should hâve been permitted 
to pass uiKin it. The plaintiff in error claims that before the suit was institut- 
ed it paid $50,000 of its indebtedness to défendant in error, l)y and through 
one John F. Love, the secretary and treasurer of the two eompanies— the 
Gastonia Cottou Manufacturing Company and the A^^ou Mills. Sueh payaient 
is said to hâve been made to a corporation known as the "Loray Mills," for 
stock in that mill subscribed for by the W. L. Wells Company, acting by and 
through W. L. Wells. The transaction referred to is fully deseribed by Judge 
Boyd in hls opinion. Plaintiff in error claims the évidence sliows that, acting 
through Love, it, under the direction of said W. L. Wells, paid at oue time 
$10,000 of its indebtedness to défendant In error, by ajiplying that sum on the 
purehase of the stock so subscribed, and that at another time it appiied the 
sum of $40,000 for lilce purposes. So far as the last-mentioned sum is oou- 
cerned, there is no évidence that it was so appiied with the knowledge of, or 
by the authority of, the W. L. Wells Company. In fact the testimony relatlng 
to that transaction tends to prove that what took place between Love and W. 
L. Wells was carefully concealed from the W. L. Wells Company, and there 
is no évidence from which the ratification of that company conceruing said 
matter ean be inferred. The view of the court below regarding it has our 
approval. The claim for crédit so far as the item of $10,000 is concerned is 
quite différent; for the testimony tends to show that Love gave the W. L. 
Wells Company notice in August, 190O, that $10,000 due It for cotton sold 
during the season of 1899-1000 had been appiied to the payment of Loray 
stock; that John T. Wells admitted that such notice was received and filed 
among the papers of the company, and that from the date of such receipt 
until in August, 1901, no demand was made by hlm, or by any one else, for 
the W. L. Wells Company, upon the défendants below for said amount ; that 
thereafter, in December, 1900, a settlemeut was made by défendant below for 
ail ootton shipped it to that date, invoiees of which were m"arked paid by the 
W. L'.' Wells Company; that from December 18, 1900, to January 31, 1901, the 
W. L. Wells Company made several demands upon défendant below for pay- 
ments on aceount of cotton shipped in the months of November and December, 
1900, without référence to former shlpments. Therefore, so far as tlie item 
of $10,000, is concerned, there was testimony strongly tendiug to support the 
contention of the défendants below, and it should, we think, hâve been sub- 
mitted to the jury, This error wlll necessitate the reversai of the judgment 
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rendered, and tbe grantiiig of a new tria], unless the défendant In error will 
enter in the court below a remittitur covering the said craim for crédit oî 
$10,000. 

It appears by the record that the court below, with the consent of parties, 
Consolidated this case with the case of the same plaintifC against the Avon 
Mills, for the purpose of more conveniently trying the issue before the jury ; 
it being provided in the court's order that a separate verdict and judgnient 
should be entered in each case. It is further disclosed that, after the trial 
had been concluded, it was stipulatcd by the parties that this writ of error 
should be prosecuted, with the understanding that the judginent in the Avon 
Mills Case should abide the décision of the appellate court concemiug the ques- 
tions raised by the record now before us. We conclude that this case shall be 
reuianded ta the court below, with direction to set aside the judgnient com- 
plained of, also the verdict, and award a new trial, unless the défendant in 
error Aies, within 20 days after the mandate of this court shall hâve reachefl 
the court below, a remittitur as to said sum of $10,000, apportioned as follows: 
$5,901.38, to be credited as of June 9, 1902, on the iudgment rendered in this 
case, and $4,098.62, as of said date, on the .iudgment against the Avon Mills. 
In case said remittitur is filed, then the .Iudgment rendered below will stand 
afiirmed. If it is not so filed, then the court below will enter an order setting 
aside said ;judgment and awarding a venire facias de novo. Modified and 
affirmed. 



J. A. SCRIVBN CO. V. GIRAKD CO. (Circuit Court of Appeals, Second 
Circuit. November 19, 1906.) No. 23. Appeal from the Circuit Court of the 
United States for the Southern District of New York. On appeal from an 
order of the Circuit Court for the Southern District of Nevv- York, dated Oc- 
tober 2, 1905, granting an in,iunction pendente lite. i'or opinion below, see 
140 Fed. 794. Louis Marshall, for appellant. A. von Briesen, for appellee. 
Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

PEU CURIAM. Upon full considération of the facts appearing in the record 
we are of the opinion that the order of the Circuit Court should be amended 
so as to read as follows : "Ordered, that until the further order of this court 
the said défendant Girard Company, Its ofBcers, directors, trustées, man- 
agers, servants, agents, attomeys and workmen, and each and every of them, 
be, and they hereby are, restrained and enjoined from directiy or indirectly 
making use of the words "Elastic Seam" or "Stretchiseam" in the construc- 
tion, manufacture, sale, delivery, working, opération or use, ofiCering for sale, 
or advertising men's drawers with a longitudinal yellow strlp down the 
sides, or down the sides and back, of said drawers. And It is further ordered, 
that the said défendant Girard Company, its ofïicers, directors, trustées, man- 
agers, servants, agents, attomeys, and workmen, and each and every of 
them, be, and they are hereby, restrained and enjoined from using Said words 
"Elastic Seam" or "Stretchiseam" in connection with men's drawers containing 
strips of elastic material, white, gray, or other color, unless accompanied by 
a statement conspic-uously, clearly, and unmistakably speeifying that such 
drawers are the product of the Girard Company, and are not the product of 
the Scriven Company." The order, as so modifled, is afflrmed. 



KESSLER et al. v. ENSLEY LAND CO. et al. (Circuit Court of Appeals, 
Fif th Circuit. December 13. 1906.) No. 1,.5.'>6. Appeal from the Circuit Court 
of the United States for the Northern District of Alabama. For opinion 
below, see 141 Fed. 130. J. A. W. Smith, Wm. A. Gunter, and Thomas M. 
Steeger, for appellants. Jno. B. Knox and B. J. Smyer, for appelleCs. Before 
FARDEE and SHELBY, Circuit Judges, and MEEK, District Judge. 

PER CURIAM. The matters complained of in the bill were intra vires 
the .Bnsley Land Company, and as the record shows that a majority of the 
directors and stockholders, at the time of bringins the suit, were not in- 
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terested adversely to tlio {'ompniî.v, tlie rislit of tlie complainants, as stock- 
holders, to bring and iji.'iiîilaiii tlii,« suit, is donbtful. i( the com])Uuimuts can 
briiig and maiiitain tlit» bill, iu ))roKfinUins t!ie samc tiiey eau only assert the 
rig-hts and equitiea wliieh tlio foilipaiiy itselt, if williug to sue, eould assert, 
and any défense good agaiiist tlie Eusiey Land C'onipaiiy is good against tlie 
complainants. Four" years, dnring wliic-h tlie défendants, tlie Ensley Com- 
pany and others, were exploiting the lands in eontroversy, elapsed before the 
suit was brought, and we fail to flnd suflicieut évidence to meet the charge of 
lâches. On the tactsi of the case made in the transcript, we eoncur with the 
learned .iudge whose exhaustive opinion Is found in the record. ïhe decree 
appealed from is aftirmed. 



OLD DOMINION COPPER MINING & SJIELTING CO. v, LEWISOIINet 
al. (Circuit Court of Appeals, Second Circuit. December 4, lOOG.) No. 64. 
Appeal from the Circuit Court of the United States for the Southern District 
of New York. On appeal from a decree of the Circuit Court for the South- 
ern District of New York sustaining' a demurrer to an amended bill of oom- 
plaint and dismissing the bill for want of equity. The opinion of the Circuit 
Court sustaining the demurrer to the original bill is reported in 336 Fed. 
915. The court held upon the hearing of the demurrer to the amended bill 
that there was no substantial différence hetween it and the original bill, and 
followed the former décision. Final docree was tlierenpon entored, and tho 
coniplainant appeals. Tho facts sufficiently apjjcar in the ojjiiuon of tlio 
Circuit Court sustaining the demurrer to the original bill (130 Fcd. 015), and 
are stated in full in Old Dominion O. M. & S. Co. v. Bignlow, 188 Mass. 315, 
74 N. E.;C.1P, 108 Am. St, Kep. 479. Louis Braudeis, for appellant. Eugène 
Treadwell, for appellees. Before WALLACE, TOVVNSEND, and COXE, Cir- 
cuit Judges. . 

PER CURIAM. The bill prays for relief as follows: First, that the sale 
of the minlng claims to the coniplainant by Léonard Lewisohii, tlie défendants' 
testator, and Albert g. Bigelow, a citizen of Massachusetts and not a party to 
this action, he rescinded, and the real estate reconveyed to the défendants, 
upon reeeipt by the com]iiainant of the considération paid thereJ'or ; second, 
that défendants return to the eomplainant the considération paid by coni- 
plainant for, saîd property, naniely, 30,000 shares of its capital stock, or ac- 
•<;onnt : theref or ; third, that, If the eomt shall décide thfttthe coniplainant 

■ iSiBOt entitled to rescind the sale of said real estate to It, then and in that 
,»3çent that the oourt aseertain the amount of damages sustained by complain- 

■ tmt and direct the défendants; aS execntors. to pay the amount to coin- 
plainaut. We are unahle to percelve how this relief, or any part thereof, 
can be granted the eomplainant upon the fncts allegedin the bill. The funda- 
mental diffieulty with the bill is that it fails to state aiiy facts showing that 
the. eomplainant was in any way injured or defrauded by the transactions 
ooinplained of. At the time of the transfer by Bigelow and I.iewisohn to the 
qompauy, Bigelow and , Lewisohn and their représentatives owned the en tire 
.issue of stock of the corporation. The sale by them tb the corporation was 
in leffect a sale by them to, Bigelow and r.iewisô!in. A corporation can only 
act through the human beings who compo.se it. It canuot be deceived or de- 
frauded, unless its stoekholders and directors are deceived or defrauded. The 
coriioration knevv ail that Bigelow aud Lewisohn knew, and no oiie of the 
original partie,s to the transfer was defrauded by the exehange of the stock 
controlled by Bigelow and Lewisohn for the real estate controlled hy them. 
It may be that sueh a large overeapltalization as is alleged in the bill might 
misleadi and det'eive êareless and eredulous purcliascrs of the stock; but we 
are not now deallng with the case of a stockholder alleging concealment, 
fraud, aud misrepresentation. The stoekholders, ajiparently, liave no coni- 
plaint. At least they hâve not propotmded any. Indeed, it is not easy to see 
how a purchaser, who paid .$25 per sliare, could be defrauded, in vicw of the 
allégation of the bill that "the shares of this corporation so issued iu payment 
for the property sold to it as aforesaid were at the time of the fair market 
value of twenty-flve (25) dollars eac-h, and continued for a long time there- 
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after to be of sucli or greater value." It is enougli, however, that tbis is not 
a stoekbolclers' action. The subscribers for the 20,000 sbares subsequently 
isswed were not dw^elved They asked for no statement, and received uone. 
They got what they purehased, and are not complainauts hère. A pro- 
tracted discussion is iinnecessary, for tlie reason that tbis court and the 
Circuit Court of tlio Soutliern District ba-ve decirled tlie i|nostiou adverseb' 
to the comi>Iainanfs contention. Foster v. Scymour (G. G.) 2.3 Fed. (k>\ Mc- 
CriUkenv. Eobison, .57 Fed. 37.5. 6 G. C. A. 400. To the saine effeet are tiie 
décisions of the New Yorls Court of Anpeals. Barr v. N. ï., L. E. & W. I-t. 
Co.. 125 N. Y. 203, 26 N. E. 145; Blum v. Whitney, 1.S5 N. Y. 232, 77 N. F. 
1150. It is true that the Suprême Court of Massacliusetts (1<S8 ÎMass. 315, 
74 N. E. 653, 108 Ain. St. Rep. 478) lias talcen a différent view, but we feel 
constrained to adhère to the prior adjudication of tbis circuit. ïhe decree 
is afflrmed, with costs. 



EEGINA CO. V. NEW CENTUKY MTJSIC BOX CO. (Circuit Court of Ap- 
peals, Second Circuit. November 7, lOOti.) Xo. 31. Ap])eal Ironi the Circuit 
Court of the United States for the Southern District of New York. On appeal 
from a decree of the Circuit Court for tlie Southern District of New York 
adjudging Invalid tlie complain.ant's patent. No. .500,371, for an improvemeut 
In music boxes, The opinion of .Tudse Itay in the Circuit Court is l'oported 
In 188 Fed. 903. Arthiir von Briesen, for appelïant, Before LACOMBE, 
TOWNSEND, and COXE, Circuit .ludses. 

l'EU CURIAM. The Circuit- Court found that the patent was invalid 
for lack of Invention, and, after an exaniination of the record, we see no reasou 
to disturb this finding. The important élément of the conibination of the 
claims, and the one which produced a real advance in the art, was the trans- 
fer of power from the cfenter to the periphôry of the moving disk by means of 
the sprocket-wheel engaging in the apertures near the outer edge of the disk ; 
but tbis was not new with the patentées. The other éléments of the conibina- 
tion are old, and the combination itsoll', spenking brondly, is old, boiug dif- 
ferentiated from the prîor art by the introduction of the hinged rod, with 
anti -friction wheels thereon, as a substitute for the devices of the prior art 
used to produce similar results. Tliis niay l-)e an improvemeiit over tlie means 
previously adopted for giving unifonn pressure to the disk ; but in vie-,v of the 
prior art, as disclosed by the record, and in view of the very obvious use of 
anti-friction wlipels in such enviiymments, we are of the opinion that the 
adoption of the hinged rod of the patent did not involve invention. It was 
the worlv ot a meclianic tamiliar with the requirements of the art, and not 
of au inventor. The decree is affirraed. 



SNYDER et al. v. HOME INS. CO. (Circuit Court of Appeals, Second Cir- 
cuit. October 18, 1900,) No. IS. Appeal from the District Court of the 
United, States for the Southern District of New York .lobn F. Foley, for 
apiiemnts. Before WAUUAGE, LAC0:MBE, and COXE. Circ-uit Judge's. - 

PER CURIAM'. Decree (133 Fed. 848) afflrmed in open court. 



SOUTHERN RY. CO. et al. v. TIFT et al. (Circuit Court of Appeals, 
Fifth Circuit. December 15, 1906.) No. 1,495. Appeal from the Circuit Court 
of the United States. Southern District of Georgia. For opinion below, see 
138 Fed. 753. Ed Baxter, for appellants. W. D. Ellis and W. A. Wimbisii, 
for appellees. Before PARDEB, MctïORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. A majority of the judges being of opinion that this case 
was correetly ruled and decided in the Circuit Court, the decree of that court 
is affirmed. 
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UNITED STATES v. AULTMAN CO. (Circuit Court of Appenls, Sisth 
Circuit December 31, 1906.) No. 1,563. In Error to the District Court of 
tlie United States for the Northern District of Ohlo. Jolin J. Sullivan, U. 
S. Atty. John P. Morley, for défendant in error. 

PER CUEIAM. Action for penalty for violation of alien contract Inw. 
Judgment below for défendant aJiirmed, on opinion of Tayler, District Judge. 
See 143 Fed. 922. 



UNITED STATES v. WALKER. (Circuit Court of Appeals, Fifth Circuit. 
November 3, 1906.) No. 1,511. In Error to the United States Circuit Court 
for the Middle District of Alabama. For opinion below, see 139 Fed. 409. 
W. S. Keese, Jr., U. S. Atty., J. Sternfeld, Asst. U. S. Atty., and K J. l'iu-ajns, 
U. S. Atty. W. A. Gunter, for défendant in error. Before PAKDEE and 
SIIELBT, Circuit Judges, and MEEK, District Judge. 

PER CURIAM. For the reasons given by the judge in the court below, 
the judgment of the Circuit Court is affirmed. 



VICTOR TALKING MACII. CO. et al. v. LEEDS & CATLTN CO. SAMB 
V. TALK-0-PHONB CO. (Circuit Court of Appeals. Second Circuit. October 
12, 1906.) Nos. 160. 167. Apppals from the Circuit Court of the United States 
for the Southern District of New Yoric. For opinion below, see 146 Fed. '<?A. 
Louis Hicks. for appellants. Horace Pettitt, for appellees. Bei'ore WAL- 
LACE, DACOMBE, and COXE, Circuit Judges. 

ti «"K CURIAM. Orders affirmed in open court. 



WERCICMETSTER T. AMERICAN LITHOGRAPHIC CO. et al. (Circuit 
Court of Appeals, Second Circuit. December 11, 1906) No. 102. Appeal 
from the Circuit Court of the United States for the Southern District of New 
York. For opinion below, see 142 Fed. 827. Before WALLACE and LA- 
COMBE, Circuit Judges. 

PER CURIAM. Affirmed in open court. 



CIIAMBERLAYNE v. AMERICAN LAW BOOK CO. (No. 2). (Circuit 
Court, E. D. New York. November 19, 1900.) See 148 Fed. 316. Field & 
Chittenden, for plaiutiff. Judson & Haie, for défendant. 

THOMAS, District Judge. The plaintiff should serve à blll of partleulars 
respectiug the stateiûents in subdivision 10 of the complalnt, showing what 
portions of plaintiff's sald "article or treatise, or what purported to be the 
same," the défendant did publish, and showing also the portion of the publica- 
tion prer)ared by others, and the name or nauies of persous connected there- 
with. To compl.y with this order, the plnlntifP should point out headlngs and 
divisions of the niatter that the plaintitf clairas as his own, for the purpose 
of identifylng them, although such matter may, in the hands of the publislier, 
hâve been subjected to changes, and should in a similar manner identlfy the 
puhiished matter prepared by others, and the names connected therewlth as the 
article was published. Moreoyer, the plaîntiff should partlcularize. In con- 
nection with subdivision 13 of the cdmplaint, respeeting "statements and au- 
thorities which plaintitf desired to iidd to hls inconipleted manuscript." and "re- 
speeting matter prepared and written by plaintiff as a part of said article." 
It will be regarded as a sutlicient complinrice with the brder In such regard, 
shouid the plaintiff state the topie or topics by Identlfying them by the sub- 
division heading most immédiate thereto, in connection with which the 
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"statements and authorlties* were desired to be added, and from which 

"the matter prepared and wrltten by plaintifC as a part of said article" wa» 
omitted, as alleged lu such subdivision. 



McDUFFEE v. HESTONVILIJO, M, & F. PASS. RY. CO. (Circuit Court, E. 
D. l'ennsylvania. November 28, 1906.) No. 45. C. V. Edwards, for complain- 
ant. C. Ij. Buckingham, for défendant 

J. B. McPHERSON, District Judge. Ijoave is hereby granted to ttie Allis- 
Chalmers Company to file the supiilemental bill of which a copy is attaehed 
to its pétition ; and, sinee it appears that tlie pétition has been on file in the 
office of the clerk slnce October 31, 1906, and that a copy tuereof, witb notice 
of .a motion for leave to flle the supplemental bill, was served upon défendants 
counsel on October 29, 1906, it is' ordered that answers to the supplemental bill 
be filed by the railvvay company and by the General Electric Company (which 
has been conducting the défense), on or before December lOtb. Leave is also 
granted to the General Electric Company to intervene as a défendant in this 
cause, and to flle a cross-bill, if it shall be so advised, to enforce the title to 
the patent In suit that is set up by its pétition ; the cross-bill to be filed on or 
before December lOth, and answers thereto to be flled by the défendants 
named therein on or before December 24th. Replications to be filed in the 
respective proceedlngs on or before December 27th. Testimony on behalf of 
the Allis-Chalmers Company to be taken before .Tanuary ISth; on. behalf of 
the General Electric Co., to be taken before .Tanuary .'îlst ; and rebuttal tes- 
timony by the Allis-Chalmers Company to be taken before February 5th. 
Thereupon either party may apply to the court to fix a time for the argument 
of the questions raised by the pleadings and proofs referred to in. this order. 



SIMPLEX ELECTRIC lîEATING CO. v. LEONARD et al. (Circuit Court, 
S. D. New York. October 23, 1906.) In Equitj'. On rehearing. For original 
opinion, see 147 Fed. 744. Duncan & Duncan, for complainant. Kenyon & 
Kenyon, for défendants. 

PLATï, District Judge. I hâve exarained this matter with some care, and 
can find no occasion for a rehearing. I think that ail the demurrers were 
properly overruled. My mémorandum vras in no sensé a "finding." It gave 
some of the reasons (but by no means ail of them) which forced me to my 
final conclusion. A further study emphasizes the correctness of that con- 
clusion. I cannot see that the décision by .ludge Wallace, referred to in the 
: etition, ought in any sensé to afl'ect my action herein. Pétition denied. 
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